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FOREWORD

In section 800 of Public Law Number 101-510 (the National Defense

Authorization Act for Fiscal Year 1991), Congress directed the Department of Defense to

establish the "DOD Advisory Panel on Streamlining and Codifying Acquisition Laws." In
accordance with this directive, the Under Secretary of Defense for Acquisition selected the
Panel of recognized experts in acquisition law and procurement policy whose Report

follows here.

As contemplated by the Congress in its direction that the Panel represent a balance
from the public and private sectors, its members brought both diversity and a wealth of
experience to this study. While the Panel members share common responsibility for the
views and recommendations which follow, it is unrealistic - given their individual
perspectives - to expect complete unanimity in analyzing more than 600 statutes. The

many statements made on behalf of the Panel throughout the Report reflect a majority

view. The Panel's recommendations, as well as the Report as a whole, do not represent
official positions of either the Department of Defense or the United States Government.

Readers are cautioned that the terms "statute," "law," "code," or "provisions" are
freely used throughout the report in ways which may not reflect the narrowest legal

interpretation. Similarly, pronouns such as "he" or "she," unless used in a specific

personal reference, are not intended to convey any connotation of gender.
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"STREAMLINING DEFENSE ACQUISITION LAW"

REPORT OF THE ADVISORY PANEL

ON STREAMLINING AND CODIFYING ACQUISITION LAWS

INTRODUCTION

A. Background

Hundreds of individual laws create the underpinnings of the defense acquisition
system, Large and small, significant and trivial, new and old, these laws emanate from the
fundamental Constitutional responsibility of the Congress "To raise and support Armies
(and) . . . To provide and maintain a Navy."I Expanded many times by regulations, by
supplements to regulations, by directives, and by established practice, these laws have
been interpreted and applied by various courts, boards of contract appeals, and the
General Accounting Office. Separately and together, they govern the way tens of
thousands of Government workers buy -- and hundreds of thousands of Americans
manufacture, perform, and sell -- the millions of items and services required by a modem
fighting force -- literally everything from desert camouflage uniforms to precision-guided
munitions.

With the passage of the National Defense Authorization Act for FY91, Congress
declared that the time had come to start the process of rationalizing, codifying, and
streamlining this body of laws. Section 800 of that Act directed the official responsible for
administering acquisition law and regulation -- the Under Secretary of Defense for
Acquisition -- to appoint an advisory panel of Government and civilian experts. Under the
leadership of the Commandant of the Defense Systems Management College,2 this panel
w'is to review all laws affecting DOD procurement, "with a view toward streamlining the
defense acquisition process," and to issue a report for transmission by the Secretary of
Defense to the Congress in January 1993. The report was to be a practical plan of action
for moving from present law to an understandable code containing specific
recommendations to Congress: to eliminate any laws "unnecessary for the establishment
of buyer and seller relationships in procurement;" to ensure the "continuing financial and
ethical integrity" of defense procurement programs; and to "protect the best interests of

'U.S. CONST. art I, § 8.2The Defense Systems Management College is a DOD educational institution which has, since 1971,
trained program managers and program executives from the uniformed services, defense industry, and all
branches of the Federal Government.
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the Department of Defense." Finally, the panel was asked to "prepare a proposed code of
relevant acquisition laws.",3

Maintaining a fair, efficient, and open system of defense procurement has been a
fundamental public policy since the earliest days of the Republic, as well as a specific
congressional goal since DOD was created by the National Security Act of 1947. In the
decades that followed, six major executive branch commissions separately examined the
perennial problem of defense management. In addition to serving as benchmarks for
reform, these commissions also resulted in some significant improvements. The
recommendations of the 1972 Commission on Government Procurement concerning the
need for a uniform procurement system "led to the establishment of the Office of Federal
Procurement Policy and the development of the Federal Acquisition Regulations." 4 In
1986, a new wave of change resulted in the passage of the Goldwater-Nichols Act -- a
landmark law that resolved entrenched issues of defense structure and command authority
-- as well as the creation of yet another commission -- the President's Blue Ribbon
Commission on Defense Management headed by David Packard,5

The Packard Commission provided a comprehensive analysis of the major problem
areas affecting defense management, and it also made a specific recommendation to
recodify the Federal laws governing procurement:

. the legal regime for defense acquisition is today
impossibly cumbersome. . . . At operating levels within
DOD, it is now virtually impossible to assimilate new
legislative or regulatory refinements promptly or effectively.
For these reasons, we recommend that Congress work with
the Administration to recodify Federal laws governing
procurement into a single, consistent, and greatly simplified
procurement statute.6

Although the Packard Commission's recommendations attracted wide public
attention, they nevertheless failed to prompt the sweeping legislative changes that many
had thought possible in the aftermath of the Goldwater-Nichols reforms. A 1988
congressional report noted that the Packard Commission's status as the sixth major study
of defense acquisition over four decades meant that it was merely the latest to address
continuing problem areas in defense procurement. As House Armed Services Committee
Chairman Les Aspin stated in his foreword to the report, "Perhaps the next executive
commission on acquisition should be created, not to propose the reforms, but to
3Pub. L. No. 101-510, § 800, 104 StaL. 1587. See H.R, CONW. REP. No. 923, 101st Cong., 2d Sess. 107
(1990) to accompany HR. 4739 (National Defense Authorization Act for Fiscal Year 1991).
4Defense Policy Panel and Acquisition Policy Panel of the H.R, Comm. on Armed Services, 100th Cong.,
2d Sess., Defense A cquisition," Major U.S. Commission Reports (1949-1988) (Comm, Print 1988), vi.
5Pub. L, No. 99-433, 100 Stat. 992. See H.R. CONF. REP. No. 824, 99th Cong., 2d Sess., (1986) to
accompany H.R, 3622 (Goldwater-Nichols Department of Defense Reorganization Act of 1986).
6A Quest for Excellence: Final Report by the President's Commission on Defense Management 55 (June
1986).
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implement them."7 In June 1989, Secretary of Defense Dick Cheney set forth just such a
plan in his Defense Management Review (DMR), an ambitious effort not only to
implement the recommendations of the Packard Commission, but to provide a framework
for continuing improvements in Pentagon acquisition practices.8

One of the Packard CommhiL ion's findings, endorsed by the DMR, was the need
for broad changes in the acquisition statutes:

With the enactment of additional major legislation since
1986, when the Packard Commission finished its work,
there is increased urgency to addressing the body of
procurement law in its totality - in order to simplify, and
clarify the framework under which DOD and other
departments operate, and more broadly . . to make the
acquisition process fundamentally more effective.9

The DMR subsequently provided a benchmark for a number of important
acquisition initiatives: the identification of almost 400 acquisition directives for
cancellation or consolidation; the streamlining of the Defense Federal Acquisition
Regulation Supplement to a document less than half the size of its predecessor; and, in
response to a DMR White Paper, congressional action to cancel 30% of the recurring
reports that it had originally required for oversight purposes. 10

This executive-legislative branch partnership was implicitly recognized by the
Senate in approving the legislation which authorized the formation of the "Advisory Panel
on Streamlining and Codification of the Acquisition Laws:"

The Packard Commission and Secretary Cheney's Defense
Management Review represent the most recent efforts to
promote efficiency in Government procurement practices.
The purpose of this Advisory Panel will not be to plow the
same ground as previous studies; rather, it will be to take
the general principles set forth in these studies and prepare a
pragmatic, workable set of recommended changes to the
acquisition laws. I 1

7Defense Policy Panel and Acquisition Policy Panel of the HR. Comm. on Armed Services, 100th Cong.,
2d Sess., Defense Acquisition: Major US. Commission Reports (1949-1988) (Comm. Print 1988), vii.
8U.S. Dep't of Defense, Defense Management Report to the President by Secretary of Defense Dick
Cheney (1989).
91d. at 26.
10U.S. Dep't of Defense, Annual Report to the President and the Congress 28-29 (1992). Hcrcafler, 92
Annual Report.
11S. REP. No. 384, 101st Cong., 2d Sess. 819 (1990) to accompany S. 2884 (National Dcfense
Authorization Act For Fiscal Year 1991).
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B. Strateeic Changes

The authorization of the Panel took place in the midst of fundamental changes in
the international security environment, highlighted by the unification of Germany, the
transformation of Eastern Europe, and the break-up of the Soviet Union. Before the Panel
could even begin its deliberations, however, the United States found itself at war in the
Persian Gulf, the results of Operation Desert Storm providing another clear demonstration
that procurement decisions made in peacetime have life-or-death consequences in combat.
Those lessons were still being absorbed when the failed coup d'6tat of August 1991
heralded the end of Soviet communism, the collapse of the Soviet Union, and the
emergence of the new Commonwealth of Independent States. The United States thus
emerged victorious from a short, hot war and a much longer Cold War -- all in the space
of six months.

These strategic changes had profound implications for the American defense
establishment. Not only could U.S. military forces be reduced, but the money spent on
defense could be redirected toward other national priorities. Those changes in turn had
equally profound implications for the Panel. The dramatic reductions in defense spending
were sufficient by themselves to create a presumption that the acquisition system of the
future would demand better management by fewer people of far fewer tax dollars.
"Better" in this case was synonynmous with the simpler, more flexible, and more responsive
procedures needed to match the sweeping personnel reductions and management
realignments that had become the order of the day. Under the blueprint established by the
DMR, for example, cost reductions of more than $70 billion between 1990 and 1997 had
to come as the result of "improved business practices ... not from program or force level
cuts," 12 In its review, therefore, the Panel had a clear obligation to seek out legislative
reforms which would enable both Government and industry to operate more efficiently
with reduced budgets.

Other major influences upon the Panel's deliberations were the changes occurring
in the defense industrial base. Operation Desert Storm demonstrated that an industrial
base built around the global requirements of the Cold War had the capacity to respond to
the demands of a regional conflict. However, as a study by the Air Force Association
noted, this industrial base,

... no longer exists. Even as the nation watched the war on
television, the companies that produced the impressive
weapons were releasing workers, closing plants, and
searching for nondefense business. 13

This exodus from the defense marketplace was not solely due to the downturn in defense
spending:

12U. S. Dep't of Defense, Implementation of the Secretary of Defense's Defense Management Report to the
President: Progress Report 19 (1992).
13Air Force Ass'n., Arlington, VA, Lifeline Adrift: The Defense Industrial Base in the 1990'si (1991).
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Firms, particularly subcontractors and suppliers of system
components, are moving from defense to the commercial
market, where the profits are better and where business is
conducted in a more stable, less adversarial manner. 14

Two congressional studies completed in the aftermath of the Gulf War
simultaneously praised the performance of U.S. weapons systems while citing the burden
of regulatory controls imposed through the DOD acquisition system as an important factor
in the decline of the industrial base. 15

While the Panel's charter called for legislative rather than regulatory reform, there
is an important linkage, often missed in public and congressional criticism of DOD
contracting methods: many of the regulations which impose the most burdensome controls
are specifically mandated by statute. 16 With widespread public perceptions that the term
"Government procurement" is synonymous with "scandal," the stakes have never been
higher for DOD administrators understandably determined to avoid the appearance of
wrongdoing or, worse yet, any controversy suggesting the need for still more legislation.
Risk aversion leads in turn to a search for safety through the ever tightening knot of
restrictive rule making and detailed regulations. This "missing link" between law and
regulation overlooked by so many analysts was addressed in a study specially prepared in
1992 for the Panel by the American Defense Preparedness Association, It found that
acquisition laws represented the apex of a "cascading pyramid" of restrictive regulations,
overly detailed military specifications, and common procurement practices that typically
added 30-50% to the costs of doing business with the Department of Defense, 17

Although these costs have customarily been measured in both time and money,
they also burden technological innovation. Ironically, it is technological sophistication
which has characterized American weapons development for more than a generation, and
is an essential component of our continued military superiority. It is also important to
remember that these laws are part of a system that has been successfully applied for almost
a half century to procure the weapons and materiel used by American armed forces in
actual combat in Korea, Vietnam, and the Persian Gulf, as well as a host of Cold War

141d,
"15Offlce of Technology Assessment, U.S, Congress, Redesigning Defense: Planning the Transition to the
Future US. Defense Industrial Base, OTA-ISC-500, (1991), H.R. Comm, on Armed Services, 102d
Cong., 2d Sessw, Future of the Defense Industrial Base, Report of the Structure of US Defense Industrial
Base Panel (Comm. Print 1992).
160ne notable exception to the usual "missing link" between law and regulation was provided by the
report of a 1992 congressional panel studying the industrial base which charged that "Defense Department
provisions requiring compliance with Government Cost Accounting Standards and the Truth in
Negotiations Act are serious impediments to commercial companies wishing to sell to the department,"
HKR Comm. on Armed Services, 102d Cong., 2d Sess., Future of the Defense Industrial Base, Report of
the Structre of US Defense Industrial Base P-nel 13 (Comm. Print 1992).
17George K. Krikorian, Presentation to the Acquisition Law Advisory Panel, Ft. Belvoir, VA (June 3,
1992). See also Mi. Krlkorlan's statement before the House Armed Services Committee Subcommittee on
Investigations, July 22, 1992, and his article, DOD's Cost Premium Thirty to Fifty Percent, National
Defense (Journal of the American Defense Preparedness Association) 12-13 (Sept, 1992).
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confrontations. By the early 1990s, however, this record of success could not completely
offset a growing concern among lawmakers and procurement experts who worried about
the system's ability to respond to future scientific challenges. For one thing, the
procurement process typically operated at a pace which was far slower than the
technological developments it sought to capture. Worse yet, it imposed bureaucratic
requ.a•nents which ivere so unique and intrusive (e.g., cost accounting standards) that
many contractors totally separated their Government and commercial production facilities.
These barriers not only added to the costs of doing business with the Government, but
they also "walled off' the rapid advances being made in commercial research and
development from easy exploitation and use in military systems.

A particularly vivid example of this barrier occurred during the Gulf War.
According to a story cited by Donald A. Hicks, a former Under Secretary of Defense for
Research and Engineering, the U.S. Army placed an emergency order for 6,000
commercial radio receivers, waiving all military requirments and specifications. Because
of the urgency of preparations for war -- as well as the ever prc, ent threat of second-
guessing once that urgency had faded -= no responsible procurement official could be
found who would waive the requirement for the company to certify that the Army was
being offered the lowest available price. Since the radio was widely marketed and any
misstatement might constitute a felony, no company official would make this certification.
The impasse was rosolved only when thte Jpanese Government bought the radios without
a price certification, donated them to the U.S. Army, and credited the purchase against
Japan's financial contribution to Operation Desert Storm.18

The Gulf' War demonstrated the devastating tactical effect of sophisticated
weaponry of all kinds, particularly when precision munitions were coupled with advanced
command and control systems. If these developments truly represent what DOD referred
to as a "military technological revolution," then the innovations needed to hone the
American combat edge will increasingly depend on developments in the commercial
sector,19 A number of public and private studies have documented the need for more
effective integration of commercial and military technology. These analyses have pointed
out that this linkage is not only needed to ensure a stable, viable defense industrial base as
Government spending is reduced, but is equally important to ensure a wartime surge
capability as traditional defense plants are eliminated. Recognizing this trend, Congress
has given clear guidance in a series of defense authorization bills that it too is concerned
with this objectie. Unfortunately, this guidance has not reduced the barriers to
commercial access, The impediments to civilian-military integration, therefore, became a
topic of continuing interest to the Panel, typifying in many ways the overriding need to
streamline the defense procurement laws in a new era of fiscal austerity and great strategic
uncertainty,

20

18Donald A. Hicks, "Requirements for a Viable Defense Industrial Base", Speech to the Economist
Conference on Defense Spending Retrenchment. London, UK (Oct. 21. 1991).
1992 Annual Report, at 6.
2 0 H.R. Comm. on Armed Services, 102d Cong., 2d Sess., Future of the Defense Industrial Base, Report
of the Structure of U.S' Defense Induvtrial Base Panel 13-16 (Comm. Print 1992), See also two reports by
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C. Goals & Obiectives

At the first meeting of the Panel, the members established the basic framework for
the conduct of this study. As a result of that discussion, they agreed that their
congressional charter (Public Law 101-510, section 800) provided the following goals for
their efforts:

"* Streamline the defense acquisition process and prepare a proposed code of
relevant acquisition laws.

"* Eliminate acquisition laws that are unnecessary for the establishment and
administration of the buyer and seller relationships in procurement.

"* Ensure the continuing financial and ethical integrity of defense
procurement programs.

"* Protect the best interests of DOD.

During several of its initial meetings, the Panel heard testimony from a wide variety
of experts representing Government, the military, and industry. Noted defense analyst Dr.
Jacques S. Gansler spoke of the need for closer integration of commercial and military
technologies, while Senator William Roth was equally forthright in urging the members to
propose dramatic changes in the laws governing the procurement process. In his
presentation to the Panel, Senator Jeff Bingaman also acknowledged that many acquisition
laws enacted in the 1980s had been passed without careful consideration for their impact
on the existing framework, Because Congress was clearly concerned with its ultimate
accountability for the procurement system, he pointed out, a comprehensive revamping of
the system of acquisition laws was now in order. General officers from the military
services, as well as senior civilian executives representing such key procurement elements
as the Defense Logistics Agency, were also invited to testify as the Panel sought to
identify the most critical problem areas. Industry groups, such as the Council of Defense
and Space Industry Associations, the American Bar Association, and the U.S. Chamber of
Commerce, were also contacted during this phase of the review.

Although individual perspectives varied, there was surprising agreement on the
burden placed upon the acquisition community by the increasingly complex web of
procurement laws. Many of these viewpoints were summarized in a timely article by
Professor William E. Kovacic of George Mason University:

the Center for Strategic and International Studies, Deterrence in Decay: The Future of the U.S. Industrial
Base Washington, DC (May 1989) and Integrating Commercial and Military Technologies for National
Strength: An Agenda for Change, Washington, DC (March 1991), For a DOD perspective, see Robert B.
Costello, Bolstering Defense Industrial Competitiveness. Report by the Under Secretary of Defense
(Acquisition) to the Secretary of Defense (July 1988).
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The perceived imperative to embrace immediate statutory
cures for apparent (procurement) deficiencies in the 1980s
inspired several enactments of sweeping scope and
questionable draftsman3hip .... Once adopted, such
enactments typically resist subsequent retrenchment, as any
suggested ex post weakening of requirements usually is
successfully attacked by advocates of the original legialation
as an unwarranted dilution of congressional efforts to
discourage fraud and otherwise improve procurement
performance. There is, in effect, an upward statutory ratchet
in procurement regulation that ensures that regulatory
commands become ever more restrictive. 21

In the early months of the Panel's activities, its members sought to amplify their
original goals and to identify more specific criteria to guide their recommendations for
statutory change. The key to this effort was a broadly based pattern of outreach activities,
all aimed at ensuring a review process that was open to the widest possible variety of
public access and comments, Monthly Panel meetings, held in several locations at Fort
Belvoir, Virginia and the District of Columbia, were regularly advertised in the Federal
Registe and became the venue for both formal presentations and more informal
consultations between the concerned public and the members. Federal Rgster
announcements and widely distributed letters were also used as a means of soliciting
public comments in the principal functional areas selected for review. Panel members and
their staffs routinely provided briefings on their work to both the executive and legislative
branches as well as to a wide variety of public interest and industry groups. Through
these individual and collective efforts, the Panel was able to establish from its inception a
remarkably free-ranging dialogue with both the acquisition community and the general
public,

One of the first concrete results of that dialogue was the Panel's agreement on the
10 objectives that would help to guide its review:

(1) Acquisition laws should identify the bread policy objectives and the
fundamental requirements to be achieved. Detailed implementing methodology
should be reserved to the acquisition regulations.

(2) Acquisition laws should promote financial and ethical integrity in ways
that are:

(a) simple and understandable;

(b) not unduly burdensome; and

2 1William E. Kovacic, Regulatory Controls as Barriers to Entry in Government Procurement, 25 POLICY

SCIENCES 31 (1992).
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(c) encourage sound and efficient procurement practices.

(3) Acquisition laws should establish a balance between an efficient process
and

(a) full and open access to the procurement system; and

(b) socioeconomic policies.

(4) Acquisition laws should, without alteration of commercial accounting or
business practices, facilitate:

(a) Government access to commercial technologies; and

(b) Government access to the skills available in the commercial
market place to develop new technologies.

(5) Acquisition laws should, without requiring contractors to incur additional
costs, facilitate the purchase by DOD or its contractors of commercial or modified
commercial products and services at or based on commercial market prices.

(6) Acquisition laws should enable companies (contractors or subcontractors)
to integrate the production of both commercial and Government-unique products in
a single business unit without altering their commercial accounting or business
practices.

(7) Acquisition laws should promote the development and preservation of an
industrial base and commercial access to Government developed technologies

(8) Acquisition laws should provide the means for expeditious and fair
resolution of procurement disputes through uniform interpretation of laws and
implementing regulations.

(9) Acquisition laws should encourage the exercise of sound judgment on the
part of acquisition personnel.

(10) Acquisition laws should, when generating reporting requirements,
permit as much as possible the use of data that already exists and is already
collected without imposing additional administrative burdens.

Before these goals and objectives could be applied to the task of streamlining, it
was necessary to define the universe of laws affecting defense acquisition, The last
attempt to compile these laws had occurred in the early 1970s, when the Commission on
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Government Procurement identified over 4,000 statutes (Public Laws and U.S. Code
sections) thought applicable to the procurement process. 22 In addition to being outdated,
however, the criteria used in making those judgments could not be readily determined or
easily applied. More helpful was the biennial report prepared by the House Armed
Services Committee, LAWS RELATING TO FEDERAL PROCUREMENT. 23  The statutes
identified there were correlated with a key word search on acquisition related terms
contained in a FAR/DFARS data base.24 Fiscal laws accompanying acquisition related
statutes were also included in this initial compilation, as well as various executive orders.
Throughout their search, the researchers routinely included any laws of possible
applicability in order to minimize the risk of overlooking any pertinent statute,

From these sources, the Panel initially identified 889 provisions of law that
appeared to have some relationship to DOD acquisition. In reviewing this list, however,
the Panel soon decided that some of these statutes did not warrant further consideration.
Laws relating to basic DOD organizational structure, the operation of the defense
commissary system and nonappropriated fund activities, as well as traditional supply
functions were determined to have only a minimal impact on the buyer-seller relationship
which was the main focus of the Panel's efforts. Fiscal laws were similarly excluded from
more detailed review because the Panel decided that they affected defense budgeting more
than defense acquisition. Recently passed legislation dealing with the acquisition work
force, although considered both relevant and important, was not considered because it was
still in the implementation process. The provisions of the public contract statutes in Title
41 of the U.S. Code were generally excluded from review in favor of a tighter focus on
their parallel provisions in Title 10, the primary reference for DOD,25 Several exceptions
to this rule included the Office of Federal Procurement Policy Act and certain other
provisions of Title 41 which have a direct impact upon DOD acquisition, Following this
initial winnowing process, the Panel continued to filter out laws when subsequent review
revealed thenm to be of only marginal importance to its declared objectives.

Even after this screening, the Panel was left with a universe of over 600 DOD-
related procurement laws that it was required to review in line with its congressional
charter. Those numbers highlighted the importance of approaching defense acquisition as
a at.m. Defined doctrinally, the defense acquisition system is "a single uniform system
whereby all equipment, facilities, and services are planned, developed, acquired,
maintained, and disposed of within the Department of Defense.' 26 The requirement to
think systemically, combined with the need to divide the labor of reviewing so many

22Report of the Commission on Government Procurement, Table and Digest of Procurement-Related
Laws, (1973)
23H.R. Comm. on Armed Services, 102d Cong., 1st Sess., Laws relating to Federal Procurement As
Amended Through April 6,1991 (Comm. Print 1991),
24 The data base used was originally compiled by the Logistics Management Institute for the DMR and
reported as Regulatory Relief- Simplifying and Eliminating Contract Clauses, Report PL903R I Prepared
for the Defense Management Review Regulatory Relief Task Force, Bethcsda, MD ( Nov. 1989).
25A list of the statutes considered but excluded from further review is at Appendix E of this Report.
26U.S. Dcp't of Defense, Defense Systems Management College, Introduction to Defense Acquisition
Management, 1 (Ft. Belvoir, VA, 1989)
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statutes, led the Panel to establish working groups covering six major functional areas:

contract formation; contract administration; service-specific and major systems statutes;
socioeconomic requirements, small business, and simplified acquisition; standards of
conduct; and intellectual property. In addition, two ad hoc working groups addressed
commercial procurement and international defense cooperation.

The functional working groups each consisted of two Panel members, one from
the public sector and one from the private sector. They quickly became the focal points
for research and analysis in these functional areas, reviewing the laws assigned to them
and preparing recommendations for decision by the Panel as a whole. In reviewing the
major statutes, the working groups typically began the process with a legislative Hstory
and a literature search. Building upon the wide public contacts that had already been
established, comments were solicited from the acquisition community and other interested
parties, often through the use of Federl &gistm notices or questionnaires. Minutes of
Panel meetings, legislative abstracts, and various position papers were also distributed
through the extensive mailing and telefax lists that were eventually developed by each

working group and the Panel as a whole, Specific inputs were also obtained from

departmental staffs, trade associations, and Governmental agencies with particular

expertise, such as the Air Force Contract Law Center. Where appropriate, public

meetings on issues being examined by the working groups were also held to ensure that a

wide range of opinions was considered. Similarly, when specific issues were scheduled for

discussion at Panel meetings, interested groups from both the public and private sectors

were routinely invited to speak.2 7 These inputs eventually became a kind of dialogue

between the Panel, the acquisition community, and the general public that was important

in framing recommendations. The tentative decisions reached throughout this process

were then reviewed in toto by the Panel at the conclusion of its deliberations. This "last

look" was intended to ensure that the individual decisions made over many months were

consistent with one another -- and with the Panel's goals and objectives.

E. Overview of Conclusions and Recommendations

The Panel's review of the major functional areas it chose for this study produced
specific recommendations to retain, amend, or repeal individual statutes. 23 In a number of

other instances, the Panel recommended the consolidation of several statutes or even the

27Examples included: the National Association of Minority Business when the Small Business Act was
under discussion-, the Management Reviews Division of the General Services Administration during
discussion of the Brooks Act; an industry coalition, the Integrated Dual-Use Commercial Companies,
during several discussions of commercial products and services; and the General Accounting Office
during discussions of protests.
281n those cases where an amendment (including recodifications) was recommended, the analysis of that
statute contains a subsection entitled "Proposed Statute". This subsection contains or references the
current statutory language together with the proposed changes highlighted by underlining (for additions)
or strikeovers (for deletions).
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creation of new laws. The principal conclusions reached in each of these areas are
highlighted here:

Contract Formation: The 80 statutes in this area include the fundamental
statutes that require and implement the policy of full and open competition on which the
DOD procurement system is based. These laws cover the critical path of procurement,
including publicizing requirements, competing or justifying the absence of competition,
soliciting offers, evaluating bids or proposals, and pricing and awarding contracts. The
Panel analyzed alternatives to the policy of full and open competition, and concluded that
this standard should be retained. It also concluded that the competitive statutes continue
to provide a sound framework for conducting the DOD procurement process in an open,
fair, and ethical manner -- while still meeting mission requirements.

The Panel has proposed changes to the baseline statement of congressional
procurement policy in 10 U.S.C. § 2301 and the accompanying definitions in section 2302.
These changes stress the need for an appropriate balance between an efficient procurement
system, full and open access to that system, and sound implementation of socioeconomic
policies. They also stress a clear priority for meeting DOD requirements through the
procurement of commercial or other nondevelopmental items, both as end items and as
components. A significant change to section 2304 recommends deletion of the authority
for master agreements for advisory and assistance services as well as the substitution of a
new rule structure for contracts that do not procure or specify a firm quantity of supplies
or services and involve delivery or task orders. The Panel also made two important
recommendations for amendment of 41 U.S.C. § 416, "Procurement Notices." The first
would allow exemption of commercial items from the minimum statutory time periods that
offerors have to submit bids or proposals afier publication in the Commerce Business
DiI by permitting the Administrator for Federal Procurement Policy to issue more
flexible rules prescribing appropriate time periods. The second seeks to improve the use
of automated means nf providing notice for purchases made under the Panel's
recommended "simplified acquisition threshold." The Administrator for Federal
Procurement Policy would be required here as well to issue rules for notice procedures
through the use of automated means, taking into account the costs and availability of these
means to potential offerors, especially small businesses.

The Panel also made two important recommendations to modify the Truth in
Negotiations Act (10 U.S.C. § 2306a). The first is to stabilize the threshold for cost or
pricing data at $500,000. The second is to utilize more effectively the forces of the
commercial market place by expanding and clarifying the use of the exception for
adequate price competition. The new wording would allow a broadened exemption from
cost or pricing data requirements if: (1) a product or service is purchased from a company
or business unit which produces the same or similar products for the commercial market;
(2) the company uses the same or similar production processes for the commercial market;
and (3) the price is fair and reasonable.
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In the area of procurement protests, the Panel has recommended amendments to a
number of statutes in oirder to promote efficiency, improve information flow, encourage
the filing and settlement of protests with procuring agencies, and speed the resolution of
protests under the current system administered by the General Accounting Office (GAO)
and the General Services Administration Board of Contract Appeals (GSBCA). The Panel
also recommends that Congress consolidate into a single judicial forum the current bid
protest jurisdiction of the Court of Federal Claims and the District Courts, A further
recommendation is that Congress consider and further study whether competition policy
might be better served through the resolution of protests by a single agency located within
the executive branch whose powers would be comparable to those exercised by the four
existing forums. With proper authority, this single forum might provide more uniform and
cost-effective treatment of protests. It could also provide two different methods for
consideration of protests: first, a procedure similar to the relatively inexpensive and
expeditious one now provided by the GAO; and second, a procedure which would be
similar to the adjudicatory process provided by the GSBCA. The GSBCA-type procedure
would be available for all types of procurements over $100,000, if elected by the protester.

Contract Administration: The major task in this area involved bringing some
order to the 107 statutes which affect the basic business relationship between DOD and its
contractors, The extensive duplications and repetitions throughout the US, Code
suggested the need to focus on seven key areas: payment; cost principles; audit and access
to records; cost accounting standards; administration of contract provisions; claims and
disputes; and extraordinary contractual relief. Many of the Panel's recommendations in
theso areas involve merging duplicative code sections into a single major statute in order
to cl•rify and simplify its requirements, The proposed statute on contract payment (10
U.S.C. § 2307), for example, will consolidate similar provisions from three other statutes,
Such clerifications also permit the elimination of statutory detail more appropriately
covered by regulation. That objective underlies the Panel's recommendation on 10 U.S.C.
§ 2324 (cost principles) which would retain only those provisions delineating that law's
basic policy and penalty provisions - and eliminating the excessive detail found in this
statute today. The Panel's review in this area also concentrated on removing obstacles to
the participation of small business and commercial entities in general, One example is the
law (41 U.S.C. § 422) establishing the Cost Accounting Standards Board, which
promulgates criteria for allocating costs and therefore affects financial reimbursements
under Government contracts. Although this statute is recommended for retention, the
Panel urged the Board to waive or modify cost accounting standards for most transactions
involving commercial entities. A related area involves claims certification requirements, a
problem which has caused seemingly endless litigation at the Court of Federal Claims and
boards of contract appeals. In conjunction with the recent changes in the Defense
Authorization Act for FY93 and its anticipated regulatory implementation, the Panel's
recommendations should help to achieve a simplified, unified set of certification
requirements. All of these recommendations are consistent with one of the Panel's key
objectives for streamlined acquisition laws: statutes should identify broad policy objectives
and fundamental requirements whilh leaving matters of implementation to be covered by
regulations.
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Service-Specific and Major Systems Statutes: The 220 statutes falling under
this heading highlight the difficulty of reducing the defense procurement code from its
present condition to a more workable instrument. The consolidations recommended as a
result of the Panel's review of this area are intended to streamline a process which has
often been made needlessly complex by obsolete or overlapping statutes. These
recommendations affect the following major procurement functions:

* Modifications are suggested to the reporting requirements concerning major
defense programs (such as Selected Acquisition Reports and Unit Cost Reports)
mandated by several different statutes. Those recommendations reflect the need
for a common baseline for both executive management and legislative oversight.

* Four major testing laws are recommended for consolidation into a single
streamlined statute which retains existing fundamental policies but provides
greater flexibility.

* Similar recommendations for consolidation are submitted for numerous service-
specific chapters within Title 10, both to eliminate obsolete authorities -- some
dating from before World War II -- and to provide a common framework for
those authorities which are still necessary.

e Changes are suggested to a number of fuel and energy-related statutes dctailing
the procurement authority exercised by the DOD in order to enhance their
coherence and efficiency.

* The numerous provisions affecting DOD commercial and industrial activities
were recommended for consolidation into three distinct statutes setting forth
clearer guidelines for A-76 contracting and core defense logistics functions,

* The Brooks Act was closely studied to determine its impact upon DOD's
authority to procure automatic data processing equipment (ADPE). While the
Panel presents no formal recommendations on this issue, it suggests that
Congress consider modifying the oversight authority of the General Services
Administration in order to permit DOD to exercise greater internal
responsibility in ADPE procurements below a designated threshold,

The specific solutions suggested by the Panel in each of the areas affecting major
systems and the procurement authorities of the uniformed services reflect its objectives
concerning the basic attributes of acquisition laws: that they should identify broad policy
objectives and fundamental requirements; that they should encourage the exercise of
sound judgment by procurement personnel; and that reporting requirements generated in
law should insofar as possible not impose additional administrative burdens, Taken
together, these recommendations represent an essential step in rationalizing a body of law
which is at present too large, too diffuse, and far too complex.
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Socioeconomic Laws, Small Business, and Simplified Acquisition Threshold:
In assessing the 114 laws that impose various socioeconomic requirements upon the
acquisition process, the Panel determined that the overriding need in this area was to
establish uniform thresholds and criteria for applying socioeconomic laws to DOD
procurements. The principal recommendation in this area concerns the adoption of a
"simplified acquisition threshold" that would exempt DOD contracts below $100,000 from
most socioeconomic requirements and corresponding contract clauses. The exemption
from these contract clauses would permit the use of expedited procurement procedures for
contracts at or below the $ 100,000 level, reducing paperwork and overhead costs for both
the Government and its suppliers. The new threshold would streamline over 50% of a!!
DOD contract actions above $25,000, while affecting only 5% of all contract dollars, thus
paving the way for more effective management of DOD's increasingly limited manpower
resources. 29 Perhaps most significant, however, is the recommendation that procurements
in this range be reserved under most conditions for small businesses, The primary
rationale for this recommendation is that smaller contracts provide the best opportunities
for small businesses, especially those which are both small and disadvantaged. The Panel's
recommendations are also linked to the gradually increased use of electronic contracting
and advertising methods, not only to improve the efficiency of the acquisition process, but
also to provide better notification of procurement opportunities. Equally important, these
recommendations take place within a context that reaffirms and is intended to improve
DOD's capability to support the small business and minority contracting goals established
by the Congress. The combination of simpler procedures with wider public notice also
provides stronger incentives for small businesses of all kinds to compete for Government
contracts. Finally, the Panel recommends that Congress adopt a consolidated chapter in
Title 10 which clarifies and streamlines the labor, environmental, small business, and
minority contracting requirements applicable to DOD. These recommendations promote
several of the Panel's key objectives: that acquisition laws should establish a balance
between an efficient process and socioeconomic policies; and that acquisition laws should,
without requiring contractors to incur additional costs, facilitate the purchase by DOD or
its contractors of commercial products and services based on commercial market prices.
Because Government and business have a common interest in reducing overhead, the
Panel's intent is to maintain the socioeconomic balance while streamlining its statutory
requirements.

Standards of Conduct: The 119 statutes falling within this field reflect the
fundamental importance of ethics and integrity in the defense acquisition process -. as well
as the fact that this issue has frequently received congressional attention. Consequently,
the Panel was more concerned with the consolidation of existing ethical requirements,
rather than the addition of new ones, Particular attention was given to those statutes
covering post-employment restrictions of Government personnel, the operation of the rule
making process affecting Government procurement, contractor certifications, and false
claims. The Panel's recommendations consistently aim at eliminating the duplication of
related requirements and the pyramiding of penalties that occur frequently throughout the
2 9This discussion is presented more fully in Chapters 4.0 and 4,1 of this report,
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current code. Those recommendations also address various administrative procedures --
often mandated by statute -- which add both confusion and cost, but do not demonstrably
promote integrity. Those recommendations are consistent with one of the Panel's main
objectives: that acquisition laws should promote financial and ethical integrity in ways
that are simple, understandable, not unduly burdensome, and which encourage sound and
efficient procurement practices. The amendments and other clarifications recommended
here are especially important in view of the personal and institutional stakes that are
always present in matters relating to procurement integrity.

Intellectual Property: The Panel examined seven key areas in this fast developing
field: patent infringement; secrecy; university research patents; recoupment; copyrights,
technology transfer; and technical data. Its findings reflect the fact that modem
technology is heavily dependent upon proprietary invention and entrepreneurial
innovation: to have access to this technology, the Government must respect these market-
driven norms. Accordingly, the Panel recommends:

* Statutory changes which allow the Secretary to utilize technical data rights
policies that provide prot-ction for commercially valuable technology;

* Amendment of the Bayh-Dole Act to encourage the prompt filing of patent
applications by inventors working on federally sponsored research;

* The elimination of mandatory Government recoupment of non-recurring costs
in defense products being offered through the foreign military sales program;

* New limitations on the imposition and duration of secrecy orders applied to
certain inventions by Title 35 of the US, Code; and

a Enhancements to the Federal Government's authority to secure copyright
protection for computer programs developed under Government auspices,

These recommendations specifically implement the Panel's objectives of integrating
civilian and military procurement, More importantly, however, they also reflect the
urgency expressed in Congress and the acquisition community that procurement efficiency
in high technology is essential for the competitiveness and development of the national
industrial base.

Commercial Procurement: The centerpiece of the Panel's effort to promote
more effective integration between the military and civilian markets is a consolidated new
subchapter on commercial procurement which is recommended for inclusion in Title 10.
The draft statute, which is closely coordinated with the changes being recommended to
the Truth in Negotiations and Competition in Contracting Acts, states that commercial
items are to be used whenever they will satisfy the requirements of DOD. This policy
statement is reinforced by broader definitions of such key terms as "commercial item" and
"component" and is implemented with due regard to nondevelopmental items and existing
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sources of supply. However, the most important part of the new statute may be the list of
related laws which it specifically exempts from any DOD contract for the purchase of a
commercial item. Simply stated, any commercial item meeting the definition of that term
would be exempt from statutory contract requirements listed in the law. Another
significant feature of the draft statute is its reliance on commercial standards and practices,
such as established catalogues or prevailing market prices, in determining if the cost of a
'-ommercial product is reasonable, These practices are also reflected in a limitation on the
Government's rights to audit or to require additional documentation beyond prevailing
market practices. The Panel's overall thrust is to make DOD's buying processes conform
more closely to the norms of the commercial marketplace. Those changes are intended
not only to fulfill the Panel's objectives regarding commercial-military integration, but also
to apply long standing and repeated congressional guidance on this subject as well.

Defense Trade and Cooperation: The Panel reviewed this functional area
because of a conviction that international considerations will play an increasingly
important role in the defense acquisition system. Recognizing the importance of a team
approach, Secretary of Defense Dick Cheney has repeatedly advocated greater
cooperation between the NATO allies in all phases of the procurement process,
particularly in research and developmento30 In examining those statutes which affect
DOD's ability to play a constructive role in defense trade, the Panel found that there were
almost as many legislative barriers to cooperation in the international arena as there were
to military-civilian cooperation on the domestic scene. In addition to the Buy American
Act, there were numerous product and source restrictions on the books, barriers that were
continued or augmented with the passage of each appropriations or authorization act. 31

The Panel determined that its advice in this area would be guided by three principles.

First, DOD acquisition policy should be consistent and reciprocal with the
acquisition and trade policies of its allies. DOD should have, for example, the statutory
authority to purchase NATO-standard items -- which may or may not be available from
American sources, The Panel's principal recommendations on the Buy American Act -- to
substitute the "substantial transformation" test of the Trade Agreements Act for the
current "component test" -- are intended to foster the use of American commercial items,
as well as to adjust the critical balance between flexibility and reciprocity. Second, DOD's
acquisition policy should be consistent with the promotion of a strong U.S. defense
technology, industrial, and mobilization base. Because military-commercial integration is
not the solution to all problems, DOD must have the ability to restrict acquisitions to
domestic sources when it is in the nation's interest. The Panel's recommendations on 10
U.SC. § 2504 will ensure that future agreements concluded between the United States
and foreign Governments will be coordinated with defense industrial base requirements.
Third, DOD acquisition policy must be coordinated with international operational
agreements, allied logistics support, standardization, and sales of U.S. equipment to
foreign countries. Because foreign military sales are an important factor in maintaining the

30See, e.g., 92 Annual Report, at 15-17.
3 1U.S. Office of the Secretary of Defense, The Impact of Buy American Restrictions Affecting Defense
Procurement. Report to the Congress, 18-22, Table 3.1 (July 1989).
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American defense industrial base, DOD should have the authority to coordinate the buying
and selling of products and services in order to negotiate with our allies and other foreign
countries. The repeal of recoupment for non-recurring research and development costs
contained in the Panel's review of 10 U.S.C. § 2761 is an example of the flexibility needed
in this area.

In sununary, while civilian-military integration, like charity, begins at home,
promoting and developing the U.S. defense industrial base also means adjusting to the
twin realities of competition and cooperation in the global defense marketplace.

F. Constraints

It will ultimately be for the Congress to decide how well the Panel's
recommendations met its declared objectives as well as the goals suggested by the original
mandate. However, in assessing those results, both Congress and the general public
should be aware of the constraints which affected the Panel's work.

The key constraint was time, especially when measured against the magnitude of
the task. The 16 months between the convening of the Panel and the printing of this
Report obviously constrained the process of considering the 889 statutes comprising the
universe of acquisition laws -- a number so high that it surprised even veteran observers of
these matters. While an extension of the statutory deadline of January 15, 1993 could
have been justified, the Panel members strongly believed that it was more important to
place their recommendations squarely on the agenda of a new Administration and a new
Congress. Inevitably, priorities were set in order to bring the greatest analytical attention
to the most obvious and best understood problems, especially in those areas that offered
the greatest prospects for improvement. In addition to focusing on the most relevant
acquisition laws, the Panel necessarily excluded regulations, executive orders, and most
case law from the study. However, the most significant effects imposed by the time
constraint may have come when the Panel chose to recommend a law's retention or to
exclude it from more detailed consideration, either because the evidence for change was
ambiguous or because it was impossible to obtain additional data without the expenditure
of far greater resources than the Panel had at its disposal. The Panel is, therefore,
recommending the retention of more laws than might otherwise have been identified for
amendment or repeal. It is important to note that these recommendations are made on the
basis of the "best evidence" available to the Panel at the time of its decision.

The second constraint rellects a general concern about the numbers of laws
considered during this review, as well as their placement within the U.S. Code. Many of
the statutes affecting defense procurement arise from titles of the Code beyond Title 10,
often reflecting the divergent interests and agendas of many different congressional
committees and subcommittees. The organization of the Code also reflects multiple
functions which may apply in different ways to different agencies of the Government. The
recognition of those realities affected one of the Panel's original goals, which was to
"prepare a proposed code of relevant acquisition laws." Early in its deliberations, the
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Panel decided that this goal did not imply the creation of a "model code" for DOD
procurement to be located at a single point within the body of Title 10 -- primarily because
the administrative tidiness of such a compilation vuuld ',e less helpful than the
jurisdictional questions that would inevitably be raised. Equally important was the need to
assemble and review the array of procurement laws before creating a "model code" in Title
10 or anywhere else, Consequently, though it has recommended the consolidation of
certain laws and chapters in several of the areas noted above, the statutes which the Panel
has assembled, reviewed, and presented in the following pages represent its best
judgments on the core functions of the defense procurement process. Should those
recommendations be enacted, therefore, a new code of relevant acquisition laws will have
been created,

There can be no doubt, however, that the task of codification will require a great
deal of leadership and teamwork in the new Congress. A recent study by the Business
Executives for National Security, for example, is merely the latest to note that no fewer
than 107 congressional committees and subcommittees exercise some degree of Pentagon
oversight: "Thus result is massive jurisdictional confusion.,"32 But without better
coordination, defense procurement law will remain complex, confused, and often chaotic.
The evidence accumulated during this review also suggests that an ancillary result of
jurisdictional confusion is the proliferation of laws which can impose burdensome and
often conflicting requirements. While the Panel is particularly appreciative of the strorl
congressional support for its efforts, it respectfully suggests that the enactment of the
reforms recommended here will not achieve a lasting effect unless Congress also gives
continued attention to its responsibility for maintaining a disciplined and coherent legal
structure.

The final point of ths introduction may not be so much a constraint as a caveat.
The work of this Panel represents its best efforts to provide a common baseline for those
who seek to improve defLnse acquisition laws as well as the policies which implement
them, In each of the areas they reviewed, however, the Panel members were struck by the
magnitude of the task which future reformers will face in making comprehensive
legislative changes, There is also no question that these recommendations are best
thought of as a "first cut" at a large problem, and certainly not as an ideal solution to it.
Moreover, the Panel recognizes the importance of seeking Government-wide consistency
in procurement matters and hopes that its recommendations can serve as the baseline for
parallel changes in the legislative underpinnings of civilian agency acquisition, While these
findings do not fully achieve the Packard Commission's ultimate goal of providing a
"single, consistent, and greatly simplified procurement statute," 33they clearly carry out the
will of Congress by translating those general principles into a "pragmatic, workable set of
recommended changes to the acquisition laws." 34 It is therefore our sincere hope that the
changes charted in the following pages will make a substantial and lasting contribution to

32Business Executives for National Security, Washington, DC, Report of the Commission on
Fundamental Defense Management Reform, 36 (1992),
3 3See note 6, supra.
34See note 11, supra,
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the development of a more efficient defense procurement system, one that is capable of
meeting any future challenge to American national security.
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1. CONTRACT FORMATION

1.0. Introduction

This chapter sets forth the Panel's analyses and recommendations on procurement policy
and on the implementation of the most fundamental of these policies -- fl and open competition.
The laws which are addressed here apply primarily to matters arising before award of a DOD
contract, The Panel divided the laws under this chapter into the following major categories:

* Congressional procurement policy, definitions, and applicability

* Competitive statutes

e Truth in Negotiations Act

* Research and development

* Procurement protests

* Other related statutes.

Congress directed the Panel to determine if the DOD acquisition process could be
streamlined by changing or eliminating acquisition laws, The Panel was asked to recommend the
repeal or amendment of laws which are "unnecessary for the establishment and administration of
the buyer and seller relationships in procurement," while at the same time ensuring "the continuing
financial and ethical integrity of defense procurement programs."1 The Panel was also to consider
"the best interests" of DODW2

The Panel examined 80 contract formation laws and found, with few exceptions, that these
laws were necessary for the establishment of the buyer-seller relationship. Accordingly, the Panel
has recommended the retention of the vast majority of these laws, including those laws which
implement the full and open competition mandates of the Competition in Contracting Act of 1984
(CICA).3 At the same time, the Panel has recommended numerous amendments which it believes
will improve and strengthen these laws. 4

1.0.1. Competition as a National Policy

Competition has been the foundation for the buyer-seller relationship in Government
contract laws from the earliest days of the United States. In 1809, for example, Congress enacted

INational Defense Authoiization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 800, 104 Stat. 1485, 1587
,1990).
Id.

3Deficit Reduction Act of 1984, Pub, L. No. 98-369, Title VIII, 98 Stat, 1175,
4The Panel has recommended amending 43% of the laws addressed in this chapter,
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a law to provide that "all purchases and contracts for supplies and services shall be made by open
purchase or by previously advertising for proposals." 5  This policy was reinforced and
strengthened by numerous other laws in the ensuing years.6

The role of competition in the buyer-seller relationship was recognized by the Supreme
Court in 1925 in United States v. Purcell Envelope,7 In Purcell, the Court addressed a sealed bid
procurement, the primary method for obtaining competition at that time, and observed that "the
procedure for advertising for bids "gives the Government --

. . . the benefit of the competition and each bidder is given the
chance of a bargain. It is a provision therefore in the interest of
both Government and bidder necessarily giving rights to both and
placing obligations on both, "s

More recently, in response to concerns that competition had become the exception and not
the rule in Government contracts, the Congress established full and open competition as the
guiding principle for all Government acquisitions. The Conference Report on the Competition in
Contracting Act of 1984 explained this principle as follows:

The conference substitute uses "full and open" competition as the
required standard for awarding contracts in order to emphasize that
all responsible sources are permitted to submit bids and proposals
for a proposed procurement. The conferees strongly believe that
the procurement process should be open to all capable contractors
who want to do business with the Government, 9

The Report of the House Government Operations Committee on CICA provided further
support for competition stating:

The Committee has long held the belief that any effort to reform
Government procurement practices must start with a firm
commitment to increase the use of competition in the Federal
marketplace, Competition not only provides substantially reduced
costs, but also ensures that new and innovative products are made
available to the Government on a timely basis and that all interested
offerors have an opportunity to sell to the Federal Government. 10

52 Stat. 536.
6See generally John Cibinic, Jr. and Ralph C. Nash, Jr., FORMATION OF GOVERNMENT CONTRACTS 216 (2d ed. 1986).
7249 U.S. 313 (1919).
81d, at 318-319.
9 H.R. CONF. REP. No. 861, 98th Cong., 2d Seas. 1442 (1984).
10 H.R. REP. No, 1157, 98th Cong., 2d Seus. 11 (1984).

1-2



The competition policy underlies all of the Panel's recommendations on contract
formation. The Panel believes that its recommendations will improve and strengthen the
competition process and enable DOD to gain a fuller measure of the benefits of competition.

1.0.2. Objectives

The following objectives established by the Panel are of primary importance in this
Contract Formation Chapter:

* Acquisition lawvs should identify the broad policy objectives and the fundamental
requirements to be achieved. Detailed implementing methodology should be reserved
to the acquisition regulations.

* Acquisition laws should establish a balance between an efficient process and

• full and open access to the procurement system; and

es socioeconomic policies.

9 Acquisition laws should, without requiring contractors to incur additional costs,
facilitate the purchase by DOD or its contractors of commercial or modified-
commercial products and services at or based on commercial market prices,

@ Acquisition laws should provide the means for expeditious and fair resolution of
procurement disputes through uniform interpretation of laws and implementing
regulations.

* Acquisition laws should encourage the exercise of sound judgment on the part of
acquisition personnel.

1.0.3. Acquisition of Commercial Products and Services

In 1986, Congress established a preference for nondevelopmental items, including "any
item of supply that is available in the commercial marketplace,"11 The Panel believes this
preference has increased in importance because of the reduction in available funding for DOD
programs. When Congress established this preference, it did not amend many of the basic
competition statutes. After review of these statutes and DOD's efforts to implement this
preference, the Panel believes that significant changes should be made to DOD contract formation
laws, Accordingly, many of the Panel's recommendations in this and other chapters are directed
to removing barriers to the competitive acquisition of commercial products and services.

1110 U.S.C. § 2325(d)(1), added by the National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-
661, 100 Stat. 3816 (1986) (identical legislation omitted).
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1.0.4. Panel Recommendations

The Panel's recommendations on specific areas of contract formation are briefly
summarized as follows:

1.0.4.1. Congressional Procurement Policy, Definitions, and Applicability

In its proposed changes, the Panel has sought to provide a clear recognition in the
Statement of Congressional Policy of the need for an optimum balance between efficiency, full
and open access to the procurement system, and sound implementation of socioeconomic policies.
It also has recommended clear policies on preferences for commercial and nondevelopmental
items, appropriate allocation of risk, and fair and expeditious resolution of protests and disputes
through uniform interpretation of laws and regulations. The Panel has also recommended a new
definition of "commercial item" and refinement of the definition of "nondevelopmental item."

1.0.4.2. Competitive Statutes

There are 14 statutes, codified in Titles 10, 40, and 41, which, together with the
procurement protest system, provide the fundamental framework for the system of competitive
procurement in DOD.

Four of the competitive statutes are on the critical path of every procurement, They are:
(1) 10 U.S.C. § 2304, "Contracts: competition requirements;" (2) 10 U.S.C. § 2305,
"Competition: planning, solicitation, evaluation, and award procedures;" (3) 10 U.S.C. § 2306,
"Kinds of contracts;" and (4) 41 U.S.C. § 416, "Procurement notice," Taken together, these four
statutes tell when to compete, how to compete, and what kinds of contracts may be used. The
fundamental conclusion of the Panel is that these four statues, including the fundamental
requirement for full and open competition, continue to provide a sound framework for conducting
the DOD procurement process in an open, fair, and ethical manner, while meeting mission
requirements,

The Panel's major substantive recommendation for amendment of 10 U.S.C. § 2304 is to
delete the authority and rule structure for master agreements for advisory and assistance services,
section 23040), and substitute a completely new authority. This new authority would set forth in
the law the recognition of the legitimate need for contracts that do not procure or specify a firm
quantity of supplies or services, the legitimate use of proper delivery or task orders under such
contracts, and the criteria that such contracts must meet in order for the delivery or task orders
issued under them to be exempt from the notice requirements of 41 U.S.C. § 416 (synopsis or
posting requirements) and from separate competition or approval of a justification under 10
U.S.C. § 2304(f).

Three of the Panel's four recommended amendments to 10 U.S.C. § 2305 are an integral
part of implementing the Panel's recommended improvements to the protest process. The first of
these is to amend section 2305 to require regulations which address the debriefing of unsuccessful
offerors, The fundamental purpose for this recommended change is to eliminate needless protests.
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The I;anel believes a time!y and meaningful debriefing to an offeror which is not awarded the
comtrac, might well provide the unsuccessful offeror with sufficient information to conclude that a
protest &,ould not be filed. The propused amendment would require regulations to accomplish
three l;•... First, the regulatk. ý,. w.dild establish the criteria for determining whether a
debriefing i, . .;quired, Second, the icgilations must provide that any required debriefing be
conducted tc th-; maximum extent prauticable Wvthin 15 calendar days after award. Third, the
regulations must provide that the debriefin6 address the strengths and weaknesses of the
unsuccessful proposal. A second recommended amendment to section 2305 should also help
eliminate needless protests. The Panel has recommended requiring contracting activities to
establish, and provide access to, a protest file. Such a file may prevent unnecessary multiple
protests on the same proposed contract award since all bidders would have access to the same
information that the protester receives, The Panel has also recommended that the agency head be
granted the authority to pay bid and proposal costs or attorney fees associated with a protest
which the agency believes has merit. Such an explicit grant of authority will encourage more
settlements at the agency level of meritorious protests.

The Panel's major recommendation for amendment of 10 U.S.C. § 2306 is to delete the
requirement that the head of the agency approve the use of a cost-reimbursement or incentive
contract, This determination is often a superfluous justification of a contract type which has
already been completely evaluated by the acquisition strategy panel, through approval of the
acquisition plan by the Senior Procurement Executive, or by the Under Secretary of Defense
(Acquisition) review, Moreover, this determination will be unnecessary if regulations properly
implement the Panel's recommended statement of defense procurement policy which, among other
things, provides for the appropriate allocation of risk between the Government and the contractor.

Of the five recommended amendments to 41 U.S.C. § 416, two are of particular
significance. The Panel concluded the statutory minimum time periods that offerors have to
prepare their bids or proposals after notice is published in the Commerce Business Daily may be
excessive when the product sought is a commercial item. The proposed amendment exempts
commercial items from the existing time periods and directs the Administrator for Federal
Procurement Policy to issue rules published in the FAR which prescribe the appropriate time
periods.

The Panel has also recommended amendments to section 416 that seek to improve the use
of automated means of providing notice for purchases under the Panel's recommended "simplified
acquisition threshold" of $100,000. The Administrator for Federal Procurement Policy would be
required to issue rules to accomplish notice through automated means and to take the costs and
availability of automated means to offerors, including small businesses, into account, In addition,
agencies would be permitted to fulfill or supplement posting requirements through automated
means, subject to the Administrator's rules,

1.0.4.3. Truth In Negotiations Act

The Truth in Negotiations Act (TINA), 10 U.S.C. § 2306a, is an important statute that
clearly impacts the critical path of many large-dollar contracts awarded without price competition
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rod the critical patii of many significant contractual modifications. Because of TINA's impacts on
tho accounting, auditing, and negotiation processes, the Panel solicited comments from a wide
range of Government and private sector entities on possible amendments to TINA.

After consideration of comments, analysis of the law, and fill consideration of the many
related presentations concerning this law, as well as the overall subject of procurement of
commercial items, the Panel concluded that the threshold for application of the statute should be
stabilized at $500,000, that the statute should be amended to facilitate acquisition of commercial
items and leading edge techaology, and that certain conforming language changes should be made
for internal consistency and consistency with Panel recommendations elsewhere in this Report.

1.0.4.4. Research and Development

There are 19 statutes, assigned by the Panel to the Contract Formation Working Group,
that provide the general statutory framework for research and development, The Panel concluded
that most of these statutes are necessary, are serving their intended purposes, and are not causing
significant problems in the acquisition of research and development.

The Panel's most important recommendation on these research and development statutes
is to amend 10 U.S.C. § 2358, "Research projects," to clarify that advanced, as well as basic and
applied, research and development should be included in the scope of authority granted in the
statute and that these authorities should be clearly provided to both the Secretary of Defense and
the Secretaries of the military departments. Implementation of this recommendation will make 10
U.S.C. § 2358 the fundamental statute providing authority for performing research and
development projects.

1.0.4.5. Procurement Protests

The Panel recognizes the important role of bid protests in assuring full and open
competition and has therefore made recommendations to increase the efficiency and effectiveness
of the existing protest remedies. The Panel's recommendations propose specific changes to the
current bid protest system, which reinforce the continuing congressional support for GAO and
GSBCA resolution of protests and make the current process more efficient.

The Panel believes that the 1982 creation of the U.S. Claims Court, now the Court of
Federal Claims, with its grant of bid protest jurisdiction and the interpretation of this jurisdiction
by various Federal courts of appeals, has created confusion and unnecessarily impeded the fast,
expeditious, and efficient resolution of judicial bid protests. There continue to be significant
differences in judicial interpretation of the pre-award bid protest jurisdiction of the Federal district
courts and the U.S. Court of Federal Claims, In addition, this pre-award protest jurisdiction of
the Court of Federal Claims has been narrowly interpreted. Accordingly, the Panel recommends
that Congress consolidate the current bid protest jurisdiction of the Court of Federal Claims and
the Federal district courts into a single forum, the U.S. Court of Federal Claims. In conjunction,
the Panel also recommends that the jurisdiction of the U.S. Court of Federal Claims be expanded
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to include all pre-award and post-award protests that can now be considered by the GAO and
GSBCA.

The Panel also proposes that Congress consider whether protests need to be decided by
four different forums in three different branches of the Government. The Panel, therefore,
recommends that Congress further consider and study whether competition policy might be better
served through resolution of protests by a single independent agency located within the executive
branch, with powers comparable to those exercised by the existing four forums. With proper
authority, this single forum might provide more uniform and cost effective treatment of protests.
This agency could provide two different procedures for consideration of protests. The first
procedure would be similar to the relatively inexpensive and expeditious procedure now provided
by the GAO. The second procedure would be similar to the adjudicatory procedure provided by
the GSBCA. The GSBCA-type procedure would be available for all types of procurements over
$ 100,000, if elected by the protester.

1.0.4.6. Other Related Statutes

The Panel analyzed 12 codified sections and two uncodified sections of public law which
are related to contract formation but which do not readily fit within the theme or subject of the
five other subdivisions of this chapter. Three of the more significant Panel recommendations are
summarized below,

First, the Panel has recommended repealing 10 U.S.C. § 2308, "Assignment and
delegations of procurement functions and responsibilities," and incorporating its substance into 10
U.S.C. § 2311, "Delegation." While both sections address delegations, the former is primarily
focused on delegating functions and assigning responsibilities to facilitate joint procurement
between two or more agencies, whereas the latter sets out general delegation authority.

Second, the Panel has recommended amending 10 U.S.C. § 2310, "Determinations and
decisions," to more clearly distinguish the allowable class justifications and approvals for less than
full and open competition made under 10 U.S.C. § 2304 from the prohibited class determinations
and decisions made under that section, The Panel has also recommended deleting subsection (b)
from section 2310 since the requirements of this subsection are adequately covered in other laws
and are properly implemented in the regulations.

Third, the Panel has also proposed making two changes to 10 U.S.C. § 2326,
"Undefinitized contractual actions." The first would remove limitations prior to definitization that
are stated in terms of expenditures and rely instead on limitations stated in terms of obligations.
This recognizes that the Government does not have immediate visibility and control of contractor
expenditures, but does control expenditures by limiting the Government's liability to the amount
obligated. The second recommended change would allow the head of the agency to waive the
percentage limitations on obligations if waiver is necessary in support of a statutorily defined
contingency operation or is otherwise in the best interests of the United States. The Panel
believes contractors should not unreasonably be discouraged from contracting to meet such an
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urgent requirement solely because the time to award a definitive contract that complies with
applicable laws and regulations may exceed the time to physically deliver or perform.
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1.1. Chapter 137. Coneressional Policy. Definitions, and Arpulicability

1.1.0. Introduction

In this subchapter, the Panel presents its analyses and recommendations on the first three
sections of Title 10, Chapter 137, that provide a foundation of congressional defense procurement
policy, define terms with broad application in the Chapter, and state the agencies to which the
Chapter applies,

As set forth in the analysis of section 2301, "Congressional defense procurement policy,"
the Panel has devoted substantial time and effort to developing objectives for use in analyzing
acquisition laws. The Panel has incorporated some of these objectives, as appropriate, in policy
form, melding them with the existing statements of congressional policy in a manner that it
believes preserves congressional intent and priorities.

In its proposed changes, the Panel has sought to provide a clear recognition of the need
for an optimum balance between efficiency, full and open access to the procurement system, and
sound implementation of socioeconomic policies. It also has recommended clear policies on
preferences for commercial and nondevelopmental items, appropriate allocation of risk, and fair
and expeditious resolution of protests and disputes through uniform interpretation of laws and
regulations.

In section 2302, "Definitions," the Panel has recommended a new definition of
"commercial item" and the relocation and refinement of the definition of "nondevelopmental item"
from section 2325(d). Greater reliance on, and consistency with, 41 U.S.C. § 403 has been
recommended, and an increase in the authority to procure outside the United States in support of
contingency operations, as defined in section 10 1(47) of Title 10, has been proposed,

More detailed analyses and recommendations for these three sections are contained within
this subchapter.
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1.1.1. 10 U.S.C. § 2301

Congressional defense procurement policy

1.1.1.1. Summary of the Law

The statute states congressional policy for defense procurement. 1 With respect to DOD
procurement, it is congressional policy that DOD: (1) obtain property and services through the
use of full and open competitive procedures; (2) use any type of contract except cost-plus-a-
percentage-of-cost contracts that will promote the interests of the Government; (3) use incentives
that will improve contractor productivity, capital investment, and advanced technology; (4)
acquire economic lot quantities whenever feasible; (5) use advance procurement planning and
market research and prepare contract specifications in a manner that will obtain full and open
competition; (6) develop a procurement career management program; and, (7) in sealed bid
acquisition procedures, preclude evaluation of option prices unless there is a reasonable likelihood
that the options will be exercised. 2

In addition, the statute stipulates that the procurement policies and procedures of DOD,
the National Aeronautics and Space Administration (NASA), and the Coast Guard shall (1)
promote full and open competition; (2) support agency requirements during wartime, national
emergency, and peacetime; (3) promote procurement system responsiveness; (4) maintain an
essential defense industrial base; (5) provide incentives to contractors in ways that will reduce
Government procurement costs; (6) promote the acquisition of commercial products whenever
practicable; and (7) require that agency requirements be stated as functional or performance
requirements whenever feasible. 3 The statute also stipulates that a fair proportion of contracts be
placed with small business concerns.4

1.1.1.2. Background of the Law

The Armed Services Procurement Act of 1947 had a limited declared policy. Specifically,
it was that "a fair proportion of the total purchases and contracts for supplies and services for the
Government shall be placed with small business concerns."5 The general 1956 Armed Services
codification reaffirmed this policy.6

This policy was first expanded upon in 1981 in the defense authorization act for 1992.
That act listed three goals: to ensure national defense preparedness, to conserve fiscal resources,

110 U.S.C. § 2301(a).
21d. 41 U.S.C. § 253f imposes a requirement on executive agencies other than those covered by this statute to
procure supplies in economic order quantities.

10 U.S.C. § 2301(b).
410 U.S.C. § 2301(c). 41 U.S.C. § 252(b) makes a similar policy statement applicable to executive agencies other
than those covered by this statute.
5Armed Services Procurement Act of 1947, Pub. L. No. 80-413, ch. 65, § 2(b), 62 Stat. 21 (1948).
6Pub. L. No. 84-1028, ch. 1041, 70A Stat, 127 (1956).
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and to enhance defense production capability. To further these goals, Congress found that it was
in the best interests of DOD to acquire property and services in the most timely, economic, and
efficient manner. 7 Based upon these goals, Congress made three policy declarations. The first
was that DOD can use any kind of contract (including multiyear), other than cost-plus-
percentage-of-cost; second, contracts should, when practicable, provide for purchase of property
in times and quantities which result in reduced Government costs and provide incentives for
improving productivity through investments in capital facilities, equipment, and advanced
technologies; finally, purcha3es for weapons systems support should be made in a manner to
achieve economic lot purchases and efficient production rates.8 The provision regarding small
business concerns was retained.

The 1984 advent of the Competition in Contracting Act (CICA)9 provided the last major
revision to this section. The basic pre-CICA text was retained, but reorganized. In addition, the
amendments added congressional policy statemc',ts on use of full and open competition, use of
advance procurement planning and market research, and the development and maintenance of a
procurement career management program. 10 Finally, guidance on affected agencies' regulations
in this area were listed., 1 The small business provisions, although moved to a new -ubsection (c),
remained unchanged,

The legislative history accompanying CICA clearly states that the provisions of the Armed
Services Procurement Act are identical to thohe of the Federal Property and Administrative
Services Act (41 US.C. § 251 et seq,), The conceptual objective was to establish an "absolute
preference for competition and, practically, to provide more flexibility in contracting." This
preference for competition dates back to 1809,12

The last amendment was in 1986. It added a new subsection (a)(7) dealing with the

evaluation of options in sealed bid procedures. 13

1.1.1.3. Law in Practice

This statute encompasses broad pclicy statements. For a discussion as to how those
policies are being carried out, refer to the analyses of the following statutes:

10 U.S.C, § 2304, Contracts: competition requirements; 14

10 U.S.C. § 2305, Contracts: planning, solicitation, evaluation and award procedures; 15

10 U.S.C. § 2306, Kinds of contracts; 16

7Pcpartment of Defense Authorization Act, 1982, Pub. L. No. 97-86, § 909, 95 Stat. 1118 (1981).
81d.
9Dcficit Reduction Act of 1984, Pub. L. No. 98-369, §§ 2721- 2726, 98 Stat. 494, 1185-95.1)]d, These are subsection (a)(1), (5) and (6), respectively.
I 11d. See subsections (b)(l)-(7).
12 S. Rip, No. 22, 98th Cong., 1st Sess, 4-7 (1983), There is a good but short discussion of this history at pp. 4-7
of the report.
13Act of Oct. 18, 1986, Pub, L. No. 99-500, § 925, 100 Stat. 1783, 1783-153.
14"ee Chapter 1.2,1 of this Report.
15See Chapter 1.2.2 of this Report.
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10 U.S.C. § 2317, Encouragement of competition and cost savings;17

10 U.S.C. § 2318, Advocates for competition; 18 and
10 U.S.C. § 2319, Encouragement of new competitors. 19

1.1.1.4. Recommendations and Justification

The Panel sought comments from the private sector and Government entities on this
section as part of its work on competitive statutes related to or amended by the Competition in
Contracting Act ýCICA); however, the Panel's recommended amendments to section 2301 are
mainly a result of the Panel's own extensive discussions in seeking a consensus on a set of
objectives to serve as a framework for the Panel's review of acquisition laws. Presentations
received, and other factors influencing the Panel's development of its 10 objectives that
scquisition laws should meet, are discussed in the introduction to the Panel's Report.

Once those 10 objectives were set, the analysis of section 2301 by the Contract Formation
Working Group revealed that the statement of congressional defense procurement policy in this
section represents the optimum means of conveying those objectives to the degree appropriate in
broad policy form. The Panel's analysis of many statutes, congressional reports, and other
available information, including the policy statements already included in section 2301, caused the
Panel to conclude that there is, at least at the broad policy level, congruence between the Panel's
objectives and those of the Congress. Accordingly, the Panel makes the following
recommendation:

Amend section 2301 to incorporate in policy form appropriate
objectives developed by the Panel and integrate them with
existing congressional dtfense procurement policy.

In the congressional findings as stated in subsection (a), the term "enhance defense
production capability" has been deleted. In its place, a more comprehensive phrase has been
substituted. This phrase, ". . . enhaince science and technology, research and development and
production capability; provide for continued development and preservation of an efficient and
responsive defense industrial base; and ensure the financial and ethical integrity of deibnse
procurement programs," emphasizes the many goals that defense procurement must pursue as it
moves into the next century. That there are significant and important restraints upon this is
recognized by the declaration that DOD acquisition be done "consistent with achieving an
optimum balance among efficient processes, full and open access to the procurement system and
so, nd implementation of socioeconomic policies." The Panel believes that it is both accurate and
useful to recognize in congressional policy that there are trade-offs and compromises required
between worthwhile objectives.

16See Chapter 1.2.3 of this Report.
17See Chapter 1,2.4 of this Report.
18See Chapter 1.2.5 of this Report,
19See Chapter 1.2.6 of this Report.
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Subsections (a)(2) and (a)(3) are recommended to be added as clear statements of what
the Panel believes to be current congressional policy on preference for commercial and
nondevelopmental items, The order, as well as the specific wording of paragraph (3), makes the
priority between commercial items and other nondevelopmental items clear.

Subsection (a)(4) (renumbered from (a)(2)) adds an important statement regarding risk
allocation. The concept of risk allocation has grown in importance as the complexity of the
weapons systems acquisition process has increased. Both Government and industry need to work
together to ensure appropriate risk allocation between the Government and the contractor,
whether it be through contract type, indemnification provisions, or other contractuai terms,

Subsection (a)(5) (renumbered from (a)(3)) expands the language to include investment in
"flexible manufacturing processes" and "dual-use" technologies, These are important for the
future health of the defense industrial base.

Subsection (a)(7) (added) recognizes that the fair and expeditious processing of protests
and disputes is essential to the health of tho acquisition system, and the ability to rely on precedent
and uniform interpretation of laws and regulations is essential to the process. The Panel believes
this is a concern of the Congress and is a proper subject for a clear policy statement.

Subsection (a)(8) (renumbered from (a)(5)) retains the intent of the previous policy, but
substitutes "state contract requirements" for "prepare contract specifications." The Panel believes
that the word "specification" connotes a detailed or "how to" approach, whereas the intent of the
Congress expressed, for example in section 2325, is to state requirements in terms of functions to
be performed, performance required, or essential physical characteristics. Subparagraphs (B),
(C), and (D) are added to embed in the statement of requirements the broad policies previously
discussed.

Subsection (a)(9) (renumbered from subsection (a)(6)) reflects the addition of the Defense
Acquisition Workforce Improvement Act and its broader application to all acquisition
professionals.

The existent subsection (a)(7) was deleted. This subsection is more directive and
procedural in nature, as opposed to broad policy, As such, this provision was included in a
proposed amendment to 10 U.S.C. § 2305,20

Subsection (b) provides congressional policies for agency regulations. 2 1 It also expands
the coverage to include all of Title 10 as opposed to chapter 137 as is in the current version. A
significant change is the inclusion of references to Title 41 sections 401, 418b, and 421. The
concept of complying with the promotion of "full and open competition" has been expanded upon
by reference to the need to "promote and implement" all of the congressional policies contained in

2 0 SOO Recommendation arid Justification No, IV in Chapter 1.2.2 of this Report.
2 11n this instance it is those agencies listed in 10 U.S.(-' § 2303.
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41 U.S.C. § 401,22 To recognize the applicable statutory requirements, specific mention was
made of the requirement to comply with 41 U.S.C. §§ 418b and 421 dealing with publication of
proposed regulations and the Federal Acquisition Regulation.

Subsection (b)(3) has been renumbered (b)(4) and reorganized to include language
reflecting the need to provide incentives to contractors to lower costs of property and services to
be acquired. A previous subsection (b)(5) reflecting this concept has been deleted, While this is
an important concept, the Panel believes that it more easily fits within this subsection as opposed
to being "stand-alone."

A prior subsection (b)(4) was deleted, This was not out of any shrinking of importance;
rather, this concept received tremendous emphasis in subsection (a) and is embodied in subsection
(b)(2),

Subsections (b)(5) (added) and (b)(6) (renumbered from (b)(7)) discuss commercial and
nondevelopmental items. Specific guidance is given regarding encouraging contracting officer
discretion to exercise sound judgment in purchasing commercial items without requiring
contractors to incur additional costs, avoiding arbitrary tests for purchase of commercial items,
and re-emphasizing the need to describe requirements in terms of function or performance,

Subsection (c), dealing with the placement of contracts with small business concerns, is
left unchanged,

Note: The latest defense authorization act amended section 2301 by adding subsection
(d).23 This addition does not alter the Panel's above recommendation to incorporate the goals
and objectives of Congressional procurement policy within section 2301, Although this addition
was not codified as of the date this Report went to press, the Panel has incorporated the change in
its proposed statute as if it already had been codified as section 2301(d).

1.1.1.5. Relationship to Objectives

In general, the Panel believes that these rccommendations significantly clarify polivies and
emphasize concerns which will continue to be the driving factors in DOD acquisition into the next
century. They will provide an important policy basis for many of the Panel's specific
recommendations on other statutes,

22This is known as the Office of Federal Procurement Policy Act Amerdments of 1983, Pub. L. No. 98-191, 97
Stat. 1325.
23National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, § 808(a), 106 Stat. 2315, 2249
(1992).
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1.1.1.6. Proposed Statute

10 U.S.C. § 2301. Congressional defense procurement policy

(a) The Congress finds that in order to ensure national defense preparedness,,; conserve fiscal
resources;.-, and .nha-,, deefsen prduction apability enhance science and technology, research
and development and production capability, provide for continued development and preservation
of an efficient and responsive defense industrial base: and ensure the financial and ethical integrity
of defense procurement programs. it is in the interest of the United States that property and
services be acquired for the Department of Defense in the most timely, economic, and efficient

manner consistent with achieving an optimum balance among efficient processes. full and open
access to the procurement system and sound implementation of socioeconomig policies. It is

therefore the policy of Congress that--

(1) full and open competitive procedures shall be used by the Department of Defense in
accordance with the requirements of this chapter;

(2) to the maximu exten practicable, the Department of Defense shall
commercial items to meet its needs and shall require prime contractors and subcontractorsaL.tll
levels, which furnish other than commercial items, to incororate t0 the maximum extent
practicable commercial items as components of items being supple to the Dellartme-n.:

(3) when commercial items and componentj4.e not available, practicable or cost effective.
the Department shall acquire. and shall requrume ntractors ad subcontractors to

ýnograte, other nondevelopmental items and components to the maximum extent practicable"

(2)(4)-eyi~ees and--prepet~y -Qinekdiflg weapon sysetms and asseeiatczl items),.gwrgqy
and service for the Department f rDefens mny-be acquired by any kind of contract, other than
cost-plus-a-percentage-of-cost contracts, but including multiyear contracts, that will promote the
interest of the United States and will provide for appropriate allocation of risk, beteen the
.Qoyernment and the contractor with due regard to the nature of the property services to be

(3)W contracts, when appropriate, provide incentives to contractors to improve
productivity through investment in capital facilities, equipment, flexible manufaqturing-prioceses

and advanced and dual-use technology;
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(4Xf) contracts for advance procurement of components, parts, and materials necessary
for manufacture or for logistics support of a weapon system should, if feasible-and practicable, be
entered into in a manner to achieve economic-lot purchases and more efficient production rates;

(7) procurement protests and disputes be fairly and expeditiously resolved through
uniform interpretation of relevant laws and regulations:

(SUB the head of an agency shall use advance procurement planning and market research
and p m-e.i contract .. requirements in such a manner as is necessary to

LAM.obtain fUll and open competition with due regard to the nature of the property
or services to be acquired;

(0) facilitate the acquisition by the agency and its contractors of commercial items
at or based on commercial market prices:

(C) facilitate the acquisition by the agency and its contractors of nondevelopmental
items in accordance with the requirements of this chapter: and

(1) facilitate agency access to commercial technologies and the skills available in

the commercial market place to develop new technologies:- and

(&6)a the head of an agency eneet•ag-.-he shnli developmem and mainte:n:ncc of a
pr00wffOeftI l maintain an acquisition career management program to ensure a professional
PFemenj chisition work force in accordance with the requirements of Chapter 87.--afd

(7) the hcad of an agency, in iSWun a A olicitation for 8 contract to be atWarded using
sealed bid procedures, not include in such solicitation A 0lause pro-v-d*ng for the e auatien ef
pr-ioes undcr the conract for options o purchafse additional suppiuo ~riesuder the co0rMc
unless the head of the agency has detemined thEathr is & Frseasnable likelihood that t~he option
will be exercised,

(b) Further, it is the policy of Congress that procurement policies and procedures for the agencies

named in section 2303 of this title shall in accordance with the requirements of this titlehapt-e--
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(1) promote fill! ad open cGmpcti'io, be issued in accordance with and conform to the
requirements of41 U. S.C. §§ 41 8b and 421;

(2) promote and implement the Consi-essional policies in subsection (a) of this section and

(2( be implemented to support the requirements of such agencies in time of war or
national emergency as well as in peacetime;

(3X) promote responsiveness of the procurement system to agency needs by--:

(i) simplifying and streamlining procurement progessef. and

(ii) providing incentives to encourage contractors to take actions and make
recommendations that would reduce the costs of property or services to be acquired:.

(4) promote the attinm~ent and maintenance of essentleA capability in the defense indtistra
base and the capability of the Uited WtAteN for induistrial rbilivAion;

(5)- -eyide-- inentive too r r to take eoticns n make
rccwmmondvAicns that -would reduee the sootst to the Uritcd Staes relating to the purehfse 0? use
Of propery r , ic to be acquired under cnRWActS;

(6) promote the U80e f comm~ercial produets whenevcr practicable; and

(5) promote the acquisition and use of commercial items and of other nondevelop~mental

items both as, end items and as components by --

(i) encouraging contracting officers to exerci e sound -judgment in purchasing anc
facilitating the purchase by contractors of commercial items at or based onl c~mrimarket
prices, without requiring contractors to 'ncur additional costs

(ii) avoi lingthe imposition of arbitrar restrictionas or tests not required by law on

1418

tU



(7"6 promote the acquisition and use of commercial items and of other

nondevelopmental items by fe,. q jn& descriptions of agency requirements, whenever

practicable, in terms of functions to be performed or performance required.

(c) Further, it is the policy of Congress that a fair proportion of the purchases and contracts

entered into under this chapter be placed with small business concerns.

(d) It is also the policy of Congress that qualified nonprofit agencies for the blind or severely

handicapped (as defined in section 2410(b) of this title) shall be afforded the maximum practicable

opportunity to provide approved commodities and services (as defined in such section) as

subcontractors and suppliers under contracts awarded by the Department of Defent-.&
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1.1.2. 10 U.S.C. § 2302

Definitions

1.1.2.1. Summary of the Law

The statute provides definitions of terms applicable to procurement by DOD, the National
Aeronautics and Space Administration (NASA), and the Coast Guard. It defines the following
terms: head of an agency, competitive procedures, full and open competition, responsible source,
technical data, major system, Federal Acquisition Regulation and small purchase threshold.1

1.1.2.2. Background of the Law

The Competition in Contracting Act of 1984 (CICA) effectively replaced the text of this
statute. 2 Prior to the enactment of CICA, the statute defined the terms "head of an agency,"
"negotiate" and "formal advertising." 3 CICA made minor changes in the first definition, deleted
the latter two definitions and added definitions for the terms "competitive procedures," "full and
open competition," and "responsible source."

Before CICA, an agency required specific authority to enter into a contract using
negotiated rather than formal advertising procedures. Prior legislation did not recognize that
negotiated procurements could also ensure competition in the acquisition of property and
services. However, the majority of Government procurement funds were expended through
negotiated procurements. Congress found that in many cases the authority for using negotiated
procurements was abused to justify inappropriate sole-source acquisitions.4

Through CICA, Congress attempted to curtail inappropriate sole-source acquisitions and
to provide agencies broader discretion in the use of legitimate negotiated procurements as a
means for obtaining competition in the acquisition of property and services. The emphasis was to
shift the statutory framework from justifying .ie use of negotiation to justifying the use of
noncompetitive negotiations. 5  Consequentl, it amended this statute to delete the terms
"negotiate" and "formal advertising" and substitute definitions for the terms "competitive
procedures," "full and open competition," and "responsible source."6

After passage of CICA, Congress added the terms "technical data," "major system,"
"Federal Acquisition Regulation," and "small purchase threshold" to the list of definitions. 7

110 U.S.C. § 2302.
2Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 2722, 98 Stat 1175, 1186-87 (1984).
3S. REP. No. 98th Cong., 1st Sess. 52, 53 (1983).
41d. at 9-12.
51d. See also the analysis for 10 U.S.C. § 2304 at Chapter 1.2.1 of this Report.
6H.R. REP. No. 861, 98th Cong., 2d Scss. 1432 (1984).
7Department of Defense Authorization Act, 1985. Pub. L. No. 98-525, § 1211, 98 Stat 2492, 2589 (1984); See
also H.R CoNF. REP. No. 1080, 98th Cong., 2d Sess. 317 (1984). National Defense Authorization Act for Fiscal

1-21
Preceding Page Blank



1.1.2.3. Law in Practice

The FAR incorporates these definitions in FAR Parts 1, 2, 6, 13, 27, and 34.

1.1.2.4. Recommendations and Justification

The Panel sought comments from industry and Government agencies concerning the
statute and determined that it still fulfills a valid need, The Panel considers it useful to have a
single location for definitions with broad applicability throughout Title 10. The Panel does
recommend that the section be restructured and certain new definitions be added.

I

Delete definitions at sections 2302(4) and (5) and move terms to
section 2302(3); add other terms to section 2302(3).

Restructuring is recommended to maximize uniformity between the definitions in this
section and those in 41 U.S.C. § 403, Presently, "full and open competition" and "responsible
source" are defined by reference to 41 U.S.C, § 403, To that list would be added "technical data"
and "major system," both currently defined separately in 10 U.S.C. § 2302, but having the same
definition in 41 US.C. § 403, Also, the Panel recommends that the terms "procurement,"
"procurement system," and "standards," which are defined at 41 U.S.C. § 403, be added to the
list,

II

Delete section 2302(7) and relocate to section 2302(4), Change
"small purchase threshold," to "simplified acquisition
threshold," reference 41 U.S.C. § 403(11) at section 2302(4)
and add language concerning "contingency operation."

A subparagraph concerning "simplified acquisition threshold" was added to indicate that
the term has the meaning given that term in section 4(11) of the Office of Federal Procurement
Policy Act (41 U.S.C. § 403(11)).8 Also, the Panel recommends including an amended alternate
threshold for contracts awarded and performed or purchases to be made outside the United States
in support of a "contingency operation" from the present level of $100,000 to two times the
"simplified acquisition threshold," An amendment to section 101(47) by the National Defense
Authorization Act for Fiscal Years 1992 and 1993, defines "contingency operation" as a military
operation that:

(A) is designated by the Secretary of Defense as an operation in
which members of the armed forces are or may become involved in

Years 1990 and 1991, Pub, L. No, 101-189, § 853(b)(1), 103 Stat. 1352, 1518 (1989), Persian Gulf Conflict
Supplemental Authorivation and Personnel Benefits Act of 1991, Pub L. No, 102-25, § 701(d), 105 Stat, 75, 113.
CSee the analysis at C.hapter 4,1 of this Report,
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military actions, operations, or hostilities against an enemy of the
United States or against an opposing military force; or

(B) results in the call or order to, or retention on, active duty of
members of the uniformed services under section 672(a), 673,
673b, 673c, 688, 3500, or 8500 of this title, chapter 15 of this title,
or any other provision of law during a national emergency declared
by the President or Congress. 9

The Panel recognized that the level of purchases to be permitted in support of contingency
operations using simplified acquisition procedures is a matter for judgment by the Congress, based
upon perceived needs. The Panel noted that in its previous action, the Congress authorized
$100,000, an amount four times the current small purchase threshold. The Panel's judgment was
that the amount should be stated in terms of a multiple of the simplified acquisition threshold to be
set forth in 41 U.S.C. § 403(11) and that if the Congress enacts the Panel's recommended
threshold of $100,000, some latitude above that should be provided for overseas procurements in
support of contingency operations, The Panel's consensus was that two times the recommended
threshold, which would be $200,000 at enactment, represents a reasonable threshold,

1M1

Add definition of "commercial Items" to section 2302(5).

The Panel recommends including within this section its proposed definition of commercial
items, As discussed in detail in Chapter 8 of this Report, the Panel spent a large amount of its
time and effort developing and refining this definition, The Panel discussed this definition, as it
was being developed, at many of its meetings and received many oral and written comments and
suggestions. The Panel believes this definition will support the objectives of the Congress, as well
as the Panel, to facilitate the effi-Zlent and economical procurement of commercial items, while
helping to ensure that only those items to which commercial market forces aud methods actually
apply are included in the definition,

Placement of this new definition in section 2302(5) gives it prominence in the atatute and
permits appropriate reference throughout Title 10 to reduca redundancy and avoid the insertion in
other sections of varying definitions or undefined terms,

IV

Amend section 2302(6) by incorporating the definition of
"nondevelopmental Item" currently at section 2325(d) and
amend the definition for clarity and simplicity.

9Pub. L. No. 102-190 § 631, 105 Stat. 1290, 1380 (1991).
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The Panel recommends including the definition of nondevelopmental item in this section
because it should be given prominence in this title, will be easier to refer to in other sections, and
should be collocated with the definition of commercial item,

V

Retain the term "full and open competition."

The Panel considered amending this statute and 10 U.S,C. § 2304 to provide a definition
for the term "adequate and effective competition" and the conditions under which such
competition could be used, The Panel perceived situations in which the responses received to a
solicitation did not warrant the expense the Government incurred in preparing, reproducing, and
distributing solicitation documents. However, the Panel concluded after extensive discussion that
retreat from the "full and open competition" standard was neither warranted nor wise.

The Panel was particularly mindfil of concerns expressed by Congress when it enacted
CICA, When Congressman Brooks introduced CICA before the House of Representatives in
1984, he expressed the following opinion:

Rather than address [the problems of increased costs resulting from
limited competition], DOD has consistently attempted to expand
the definition of competition to include procurements which
severely limit competition or which eliminate it completely. In this
regard, DOD asserts that sufficient competition exists as long as
just two vendors are involved in the procurement. However, as
long as a single qualified vendor is prohibited from competing, the
Department will not be getting its money's worth, 10

The Senate version of CICA used "effective" competition as the standard for awarding
federal contracts, The House and Senate conference committee, however, substituted the "full
and open" competition standard, stating,

In Government contracting, effective competition is a marketplace
condition which results when two or more contractors, acting
independently of each other and of the Government, submit bids or
proposals in an attempt to secure Government business .... The
conference substitute uses "full and open" competition as the
required standard for awarding contracts in order to emphasize that
all responsible sources are permitted to submit bids or proposals
for a proposed procurement. The conferees strongly believe that
the procurement process should be open to all capable contractors
who want to do business with the Government, The conferees do
not intend, however, to change the long-standing practice in which

10130 Cong. Rec. H6011 (daily cd, Mar. 20, 1984) (remarks of Rep. Brooks).
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contractor responsibility is determined by the agency after offers are
received. 11

In commenting on a policy letter issued by the Office of Federal Procurement Policy
(OFPP) in 1984, Congress also said,

I . . [T]his regulation fails to define competition. In fact the
regulations do not even refer to the term "full and open
competition" even though OFPP's authorization legislation
establishes this as national policy.

The FAR states that sufficient competition is achieved as
long as offers are received from at least two independent sources
that are capable of satisfying the requirements of the agencies,
Thus, the standard for competition is not whether an agency has
opened up a procurement to all qualified sources, but whether it
received at least two bids, In the Committee's view, an acquisition
is hardly competitive when it is limited to just two independent
sources, since additional bidders are often available to meet a
government requirement, Using the traditional view, an agency
may select two of its vendors and then assert that a "reasonable
degree of competition" has been achieved, The Committee
believes that full and open competition exists only when all qualified
vendors are allowed to compete in an agency acquisition, 12

In addition to consideration of the congressional concerns, clearly expressed above, the
Panel concluded, based upon its own knowledge and experience, that there would be great
difficulties involved in precisely defining "adequate and effective competition," as well as
significant possible unintended consequences of the adoption of that standard, The Panel also
noted that as the technology of electronic data interchange (EDI) permits greater use of electronic
commerce, the costs of preparing and publicizing solicitations are likely to decrease,

1.1.2.5. Relationship to Objectives

These recommendations support several of the Panel'", goals and objectives, including the
goal to streamline the body of defense acquisition laws and the objectives to encourage the
exercise of sound judgment on the part of acquisition personnel, to facilitate the purchase by
DOD or its contractors of commercial or modified commercial products and services at or based
on commercial market prices, and promote development and preservation of the defense industrial
base,

1 1H,R, REP, No. 861. 98th Cong., 2d Scss, 1422 (1984) (emphasis added)
12 H.R. RýEP. No. 1157. 98th Cong., 2d Sess, 16 (1984) (emphasis added),
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1.1.2.6. Proposed Statute

10 U.S.C. § 2302. Definitions

In this chapter:

(1) The term "head of an agency" means the Secretary of Defense, the Secretary of the

Army, the Secretary of the Navy, the Secretary of the Air Force, the Secretary of Transportation,

and the Administrator of the National Aeronautics and Space Administration.

(2) The term "competitive procedures" means procedures under which the head of an

agency enters into a contract pursuant to full and open competition. Such term also includes--

(A) procurement of architectural or engineering services conducted in accordance

with title IX of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 541 et

seq.);

(B) the competitive selection for award of basic research proposals resulting from

a general solicitation and the peer review or scientific review (as appropriate) of such proposals;

(C) the procedures established by the Administrator of General Services for the

multiple award schedule program of the General Services Administration if--

(i) participation in the program has been open to all responsible sources;

and

(ii) orders and contracts under such program result in the lowest overall

cost alternative to meet the needs of the United States;

(D) procurements conducted in furtherance of section 15 of the Small Business

Act (15 U.S.C. 644) as long as all responsible business concerns that are entitled to submit offers

for such procurement are permitted to compete; and

(E) a competitive selection of research proposals resulting from a general

solicitation and peer review or scientific review (as appropriate) solicited pursuant to section 9 of

the Small Business Act (15 U.S,C, 638).

(3) The terms 'procurement." "procurement system." "standards." "full and open

competition,"-,md "responsible source" technical daa." And "major system" have the same

meanings provided such terms in 41 LS., - § 403 (Office of the Federal Procuremetit Policy
A~l)~sccion of he Ffie fFderel PrOOcUrcMentPeliey Aet-*41-S.C, 403).

(4) The term "simplified acquisition threshod" has the meaning pro.idethat term in
section 4(11) of the Office of Federal Procurement Poliqy Act (41 U.S.C 403, 1) eLxcept that.

he c .nny contract, to be awarded and perfor ed.orpurchase to be m•r,_-utside the
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United States in support of a contingency operationA 5s defined in section 101(47) of this title. the
term means an amount equal to two times the amount specified in 41 U.S.C. § 403(l 1).

(5) The term '9ornmercial itm" means --

(. property. other than real property, which --

(i) is sold or licensed to the general public for other than government
puMoses:

is beii(ii) has not been sold or licensed to the general public but is developed o
i g develop. marily or.use.for other than govement purposes. or

(iiii) is comprised of a combination of commercial items. or of services and
commercial Rmitm of the type customarily combined and sold in cornt•ig. to the general public:

(M. The term "commercial item" also includes services used to support items
described in subparagraph (A). such Ps installation, maintenance, reoi and training services.
whether such services are procured with the commercial item or ut.der a separae contract;
provided such s.mmices are or will ored contemporaneously to the geparal public undor
similar terms and conditions and the gyernment and commercial services gre orwillbp
by the same woi.Q . or equipment;

(C) With respect to a specific solicitation, an item meeting the criteria set forth in
subpnaragraphs (A) or B) if unmodified will be deemed to be a commercial item when modified
for sale to the government if themodiflcations required to meet government requirements (i) are
modifications of the tWe customarily 2rovided in the commercial marketpiace or (ii) would not
jnificjantly alter the inherent nongovernmental function or r

the requirements or pecificatioQns fths..!curing agency:

(D) An item meeting the teria SpjD forth ing subaagraphs (A). (B). or (C). need
not be deemed other than "commercial" merely because sales of such item to the general public
for other than governmental use are a small portion of total sales of that item: and

(E) An item may be considered to met._h.. criteria in subparagraph (A) even
though it is produced in response to a Government. drawing or specification: provided, that the
item is purchased from g company or business unit which ordinarily uses customer drawings or
specificAtions to produce similar items for the general public using the same workforce, plant. or
equipment.

(6) The term "nondevelopmental item" means --

(A) any commercial item anyitem ef that is available in the oa.mmri.

ma1ket2ae7
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(B) dny Dr viously developed item ef supply that -is in use by a deparilment..or
Agency of the Unite S~tats. a Statc or local government, or a foreign government with whiigh h
United Stetes has a mu upd defense cooperation agreement-

(C any item of-supply described in, subparagzraph (A) or (B) tha reguires only
minor modification in o~rjer to meet the requirements of the prcrn ageny; r

(W.. any item of -supply that is currently ben r tcntms-
requirements of subparagraph (A). (L3). or (C) solely bee ugg-fiq i

(i) is not yet in use: or

(ii) is not yet available in the commercial marketplace,

(4 h emVehie ae nesrere nimiin(ea-is of the form orf
mevthod of the rcccrding) of a scientific or technical ntr -(iineluding computer software
documentAtion) relating to supplies procured by i-aageftey. Sueb , r- A )8 et -ne ue<ý

oswftw r or finania, admkinitFraive, 0o0t or MRin, Or ffieffigtrAM- J ta Of- other infomtfWfio

(S)44*h4enn "maor system" means a eem rvie'a~n of elements that will f~notien tegether

%entc ootwre any combination thfrcof, but cecludes eonstmdevi~en eFea
--~r-eierente to Mt! propcft. A system shall be considered a mao -3ystem--if-(A)-the

Depaei-f-Defwens is responsible for' the system and the total expeAd-it-dr-en f-r. rcseereh,~
dewlelpment, test, and evaluLation for the system &Fe estimated to bm mnero than $75,000,000

merc than S300,000,000 (based en fiscal year 1980 constant dollars); (83) a cvl~.-gnyi
i espensible feF the-ysm an otal expenditures. for-A* systeiare estimated-4e emeeed $750,000

(baeden isal year 1980 eonstant dollars) or the deller throsheld fe "

enild"aO ytrsAliiin, whichever is grcater; or (G) the systefti dsgn -
"mjor SYStAM." b-y t.he head cf the agnc r Wpnsbe for the systerw

(6)(7J The term "Federal Acquisition Regulation" means the Federal Acquisition
Regulation issued pursuant to section 25(c)(1) of the Office of Federal Procurement Policy Act
(41 U.SC. 421(c)(1)),

(~74hetem--~iillpurchase threshold" has the mcaninig gi.ven thatt term in section 4(11)
of-te Oflee f Fde~e PF~weient olie Aet(41U. SC. 43(ithat, in the case of

any cant; act to be aw-ade an p d, or purchase to be iac -',&tsiehe Uni~ted---&ees int
support of a contingenoy opcF&6tem,,"er-tm means $ 100,0.
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1.1.3. 10 U.S.C. § 2303

Applicability of chapter

1.1.3.1. Summary of the Law

This statute identifies the agencies and types of procurements to which Chapter 137 of
Title 10 applies. 1 Chapter 137 applies to the appropriated fund procurement of all services and
property, except land, by DOD, the military departments, the Coast Guard, and the National
Aeronautics and Space Administration (NASA). 2

1.1.3.2. Background of the Law

This statute originated in sections 2(a) and 9 of the Armed Services Procurement Act of
1947,3 Subsequent amendments have clarified the agencies named therein4 and deleted the
original section 9 provision which specified that the term "supplies" meant all property except
land, but did include buildings.5

1.1.3.3. Law in Practice

The provisions of Chapter 137 are implemented throughout various parts of the FAR and
DFARS,

1.1.3.4. Recommendation and Justification

Retain

The Panel recommends retaining this statute as presentIy written. The Panel sought
comments from industry and Gevermnent agencies concerning the statute and determined that it
still fulfills a valid need. No issues were identified warranting amendment,

110 U.S.C. § 2301 et seq.
241 U.S.C. § 252 prescribes procurement laws applicable to executive agencies other than those named by this

section.
3 Armed Services Procurement Act of 1947, Pub. L. No. 80-413, §§ 2(a), (9), 62 Stat, 20, 24 (1948). This statute
was initially codified at 41 U.S.C. §§ 151 and 158 and subsequently recodifled at 10 U.S.C. § 2303 by Pub. L. No.
85-1028, ch. 104!, 70A Stat. 128 (1956).
4National Aeronautics and Space Act of 1958, Pub. L. No. 85-568, § 301, 72 Stat. 432; Deficit Reduction Act of
1984, Pub. L. No. 98-369, § 2722(b), 98 Stat. 1187.
5Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 2722(b), 98 Stat. 1187.
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1.1.3.5. Relationship to Objectives

This statute, which defines the applicability of other procurement laws, provides a
streamlining function and is essential to an understandable and coherent statutory procurement
scheme.
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1.2. Competitive Statutes

1,2.0. Introduction

There are 14 statutes, codified in Titles 10, 40, or 41, presented and analyzed in this
subchapter. These statutes, together with the procurement protest system, presented in detail
separately in Chapter 1.5, provide the fundamental framework for the system of competitive
procurement in DOD. When applied in conjunction with the Truth in Negotiations Act (TINA) at
10 U.S.C. § 2306a, these statutes also provide the fundamental framework for sole-source or
limited-source negotiations under exceptions to the general requirement for full and open
competition, including the methods for selection and award of architect-engineering services.

Four of these statutes are on the critical path of every procurement. Section 2304 of Title
10, "Contracts: competition requirements," provides the fundamental requirement for full and
open competition, as well as the exceptions and the methods for justifying these exceptions. It
also provides the statutory basis for inclusion in the regulations of simplified procedures for small
purchases. Section 416 of Title 41, "Procurement notice," prescribes the public notice
requirements for procurements to ensure prospective offerors are aware of solicitations to be
issued and awards made. Section 2305 of Title 10, "Competition: planning, solicitation,
evaluation, and award procedures," prescribes these processes, both for sealed bids and
competitive proposals. Section 2306 of Title 10, "Kinds of contracts," provides broad latitude for
the kinds of contracts that may be used, prescribes requirements for use of multiyear contracts,
places limitations on fees in cost type contracts, and prohibits cost-plus-a-percentage-of-costs
contracts. Taken together then, these four statutes tell when to compete, how to compete, and
what kinds of contracts may be used.

The Contract Formation Working Group solicited comments on these and other
competition related statutes in February 19921 and again in June 1992.2 After analyzing the
responses and the supporting rationale, the Panel concluded that a series of specific recommended
amendments would improve clarity, facilitate processes, and implement broader recommendations
of the Panel presented elsewhere in this Report; however, the fundamental conclusion of the Panel
is that these four statutes, including the fundamental requirement for full and open competition, 3

continue to provide a sound framework for conducting the DOD procurement process in an open,
fair, and ethical manner, while meeting mission requirements.

The most important recommendations on these four statutes are summarized here. This
summary will be followed by discussions of selected recommendations on the other competitive
statutes included in this subchapter.

IMemorandum from Contract Formation Working Group signed by MaJ Gsn John D. Slinkard, USAF and
Thomas J. Madden, Advisory Panel on Streamlining and Codifying Acquisition Laws, Defcnse Systems
Management College to Distribution (industry and Government) (Feb. 11, 1992).
2Memorendum from Contract Formation Working Group signed by Maj Gen John D. Slinkard, USAF and
Thomas J. Madden, Advisory Panel cn Streamlining and Codifying Acquisition Laws, Defense Systems
Management College to Distribution (industry and Government) (June 8, 1992).
3See Chapter 1,2.1 of this Report for analysis of 10 U.S.C. § 2304.
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The Panel has made recommendations for 10 amendments to section 2304, "Contracts:
competition requirements." All but one of these are procedural or are necessary to implement in
section 2304 other recommendations of the Panel. These include amendment of section 2304(g)
to provide for simplified procedures in the Federal Acquisition Regulation (FAR) for purchases of
property or services with a value not in excess of the new "simplified acquisition threshold,"
initially $100,000, recommended by the Panel in Chapter 4.1.

The Panel's major substantive recommendation for amendment of section 2304 is to delete
the authority and rule structure for master agreements for advisory and assistance services,
currently at section 2304(j), and substitute a completely new section 2304(j). This new section
would set forth in law the recognition of the legitimate need for contracts that do not procure or
specify a firm quantity of supplies or services, the legitimate use of proper delivery or task orders
under such contracts, and the criteria that such contracts must meet in order for the delivery or
task orders issued under them to be exempt from the notice requirements of 41 U.S.C. § 416
(synopsis or posting requirements) and from separate competition or approval of a justification
under section 2304(f),

The Panel requested and received comments on the current provision for master
agreements in subsection 0), Several commenters cited the limited utility of the master
agreements as presently prescribed in section 2304(). While the Panel was considering these and
other comments and considering possible amendments to section 2304(), the Panel was contacted
by the Director of Defense Procurement (DDP), who expressed her concern about the abuse of
indefinite quantity and task order contracts, including those for other supplies and services, as
well as those for advisory and assistance services. She cited repeated audit and IG criticism of the
award and administration of such contracts, as well as identification of specific problems by the
OSD procurement staff, She requested that the Panel consider and make appropriate legislative
recommendations in its deliberations, but did not recommend specific prcposals.

Problems cited by the DDP are also known to some of the Panel members, both
Government and private sector. In the Panel's several discussions of these issues, the Panel
generally considered that properly awarded indefinite quantity contracts, and other contracts
involving delivery or task orders, are within the competition requirements of section 2304, if the
various requirements of Chapter 137 of Title 10 and 41 U.S.C. § 416 are complied with.

The Panel believes that it is important that DOD continue to be permitted by law and
regulation to award contracts for supplies or services in which the detailed requirements, timing of
work, and definite dollar value cannot be reasonably known when the basic cnntract is awarded.
Without such ability, many legitimate requirements and tasks would be unnecessarily delayed or
result in attempts by requirements personnel and contracting officers to justify sole-source
contracting actions, including inappropriate use of undefinitized contractual actions,

Since the master agreement authority of section 23040) is limited to advisory and
assistance services and includes many restrictions on award, duration, and competition of
individual task orders, the Panel does not believe that it represents an effective solution to the
overall problem. The Panel is aware that this authotity was requested by DOD, and believes that
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it was a sincere, but not entirely successful, attempt to address one very important portion of a
larger problem. Therefore, the Panel recommends amendment of' section 2304(0) by deletion of
the current master agreement authority, as amended by section 233 1(c) and the National Defense
Authorization Act for Fiscal Year 1993, and substitution of an entirely new subsection (i).

The recommended section 23040)(1) provides the basic recognition and description of the
contracts involved, including those awarded using competitive procedures and those awarded
using less than full and open competition after approval of a justification under an exception. The
recommended section 23040)(2) exempts from the notice (synopsis) requirements of the relevant
laws, and from the requirement to compete or obtain an approved justification under subsection
(f), only delivery or task orders under contracts that comply with the statutory and regulatory
requirements that follow in paragraphs (3), (4), and (5) of subsection Ci).

The recommended section 23040)(3) provides for appropriate standards for notice
(synopsis); a definite contract period and a maximum value; reasonable description of the general
scope, nature, complexity, and purposes of the supplies or services; meaningful evaluation criteria,
properly applied; and, if more than one contract is awarded, a clear method of competing or
allocating delivery or task orders among contracts.

The recommended section 23040)(4) squarely addresses the issue by prohibiting in law the
expansion of the contract scope or period by delivery or task order. It also clearly requires any
modification to the basic contract that significantly expands the scope, contract period, or
maximum value of the contract to be competed or justified under section 2304. The providing of
notice (synopsis) helps ensure that potential competitors will be aware of such proposed
expansion and have the opportunity to object. Section 23040)(5) requires the Secretary of
Defense to issue implementing regulations and provide for audit and oversight.

The Panel believes that this statutory rule structure will meet the legitimate needs for
having contracts in place to responsively provide supplies or perform services when the quantities,
timing, and exact nature are not known in advance. As important, it will prevent the improper use
of such contracts to avoid competing new or expanded requirements when competition is
appropriate, or ensure proper approval of the justification when it is not. Adoption of this
recommendation will help to ensure the continuing financial and ethical integrity of defense
procurement, help to establish a balance between efficient processes and full and open access to
the procurement system, and permit the exercise of sound judgment by acquisition personnel
within appropriate statutory limits,

The Panel has recommended four amendments to section 2305, "Competition: planning,
solicitation, evaluation, and award procedures." One of these is a relocation of procedural
material from section 2301(a)(7). The others are an integral part of implementing the Panel's
recommended improvements in the protest process, discussed more fully in Chapter 15. The first
of these is to amend section 2305(b)(4)(B) to require regulations which address the debriefing of
unsuccessful offerors.
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The fundamental purpose for this recommended change is to eliminate needless protests.
As this Report explains more fully in the analysis of 31 US,C, § 3553, it is a commonly accepted
belief that a number of protests would not have been filed if a meaningful debriefing had been
provided in a timely manner to the protesters. A timely and meaningful debriefing to an offeror
which is not awarded the contract award might well provide the unsuccessful offeror with
sufficient information to conclude that a protest should not be filed. The statute as presently
written requires an agency to promptly notify unsuccessful offerors of the rejection of their
proposals but does not require a debriefing. FAR 15.1003 does require debriefings. The Panel
believes timely and meaningful debriefings should be a statutory requirement, but the detailed
requirements of a debriefing should be left to the regulations. 4

The proposed amendment would require the regulations to accomplish three things, First,
the regulations would establish the criteria for determining whether a debriefing is required, Not
all procurement actions should entitle unsuccessful offerors to a debriefing, particularly those
below the simplified acquisition threshold and those actions which do not involve significant
judgments about factors other than price, Second, the regulations must provide that any required
debriefing be conducted to the maximum extent practicable within 15 calendar days after award.
The sooner a debriefing is conducted, the more likely it is to prevent an unnecessary protest.
Finally, the regulations must provide that the debriefing address the strengths and weakniesses of
the unsuccessful proposal, A debriefing which contains such information, in contrast to a
debriefing which focuses exclusively on how a bidder might improve its next proposal, will more
likely avoid unnecessary protests,

The second recommendation is to amend section 2305(b) to require contracting activities
to establish, and provide access to, a protest file, Closely related to the preceding
recommendation, the pitpose of this recommended statutory addition is to prevent unnecessary
multiple protests on the same proposed contract award. In the pre-award situation, bidders not
filing a protest may believe they are at a disadvantage if they do not receive the same information
that the protester receives, Therefore, they may feel compelled to intervene in the original protest
by filing their own protest, since the delay in waiting to obtain the information through a Freedom
of Information Act request might prejudice their interests. Requiring such a file to be established
once one protest is lodged would not unduly burden a contracting activity since the information
which the file would contain would necessarily be collected to respond to the protest.

The third recomimendation is to amend section 2305(b) by granting to the agency head the
same authority the Comptroller General has when the agency determines a solicitation, proposed
award, or award does not comply with a statute or regulation. Currently, it is not clear that an
agency can pay bid and proposal costs or attorneys fees associated with a protest which the
agency believes has merit, The Panel believes that such an explicit grant of authority will
encourage more agency settlements of protests.

The Panel has recommended four amendments to section 2306, "Kinds of contracts."
Three of these are procedural or needed to implement other Panel recommendations. The major

4See Chapter 1.2.2 of this Report for analysis of 10 U.S.C, § 2305,
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recommendation is to amend section 2306 by deleting subsection (c). Section 2306(c) requires
approval by the head of an agency before use of a cost-reimbursement or incentive contract is
allowed, However, Congress has for the last four years raised the approval level to the Under
Secretary of Defense for Acquisition for fixed-price contracts in excess of $10 million for the
development of a major system or subsystem.

The agency head determination required by section 2306(c), which is delegable pursuant
to section 2311, often becomes a superfluous justification of a contract type which has already
been completely evaluated by the acquisition strategy panel, through approval of the acquisition
plan by the Senior Procurement Executive, or by the Under Secretary of Defense (Acquisition)
review, Moreover, the section 2306(c) determination and approval restrictions in the
appropriations acts will be unnecessary if the Panel's recommended statement of defense
procurement policy is properly implemented by regulations, The recommended policy, which is
expressed at section 2301(a)(4), states that property and services for DOD may be acquired by
any kind of contract, other than cost-plus-a-percentagu-of-cost contracts, but including multiyear
contracts, that will promote the interest of the United States and will provide for appropriate
allocation of risk between the Goverr-nent and the contractor with due regard to the nature of the
property or services to be acquired.

This policy seeks to ensure agencies select the appropriate type of contract by requiring
them to focus on the nature of property or servics to be acquired and the proper allocation of
risk between parties. The methodology for implementing this policy, including the prescription of
approval requirements by the milestone decision authority, or other officials, should be left
entirely to the regulations. The Panel considers selection of contract type to be an integral part of
the acquisition strategy and planning process.

The Panel has recommended five amendments to 41 U.S.C. § 416, "Procurement notice,"
and provided one recommendation for future consideration by the Congress, One
recommendation is to harmonize the dollar threshold for posting notices at the contracting office
at $10,000 for both DOD and the civilian agencies, Another is to increase flexibility when setting
deadlines for submission of offers for commercial products.

Section 416(a)(3) establishes minimum time periods that offerors have to prepare their
bids or proposals after notice is published in the Commerce Business Daily. The Panel believes
the time periods may be =xcessive when the product sought is a commercial item, For example, a
supplier may already have an existing catalog which describes the item and shows the market
price of a commercial item when the notice is published, and therefore does not need the usual 30
days to submit a bid, The rigidity of the present law precludes setting a shorter time for the
submission of bids and proposals and thus builds unnecessary delay and attendant costs into the
acquisition process. The proposed section 416(a)(4) exempts commercial items from the
statutory time constraints described above and directs the Administrator for Federal Procurement
Policy to issue rules published in the FAR which prescribe the appropriate time periods.

The Panel has recommended amendments that seek to improve the use .f automated
means of providing notice for purchases under the Panel's recommended "simplified acquisition
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threshold" of $100,003. A new section 416(e) would be added to require the Administrator for
Fedorai Procurement Policy to issue rules to accompush notice through automated means and to
take the costs and availability of automated means to offerors, including small businesses, into
account. An amendment to qection 416(a)(I)(B) would permit agencies to fulfill or supplement
posting requirements through automated means, subject to the Administrator's rules,

Because of the Panel's recommendation in Chapter 4.1 of this Report to, raise the
simplified acquisition threshold (cucrently termed "small purchase threshold") to $100,000 from
$25,000, fewer procurement actions will require publication in the Commerce Business Daily. To
prevent any potential adverse impact on competition from such decreased notice, section 416(e)
requires the Administrator for Federal Procurement Policy to issue regulations which will ensure
there is adequate notification of actions below the threshold.

The use of automated systems is a rapidly changing technology which can and does
facilitate te rapid, widespread, and efficient dissemination of information. This technology
should, therefore, be used to the maximum extent practicable to satisfy the notice requirement of
this statute, However, the Panel does not at this time advocate use of automated systems in lieu
of publication in the Commerce Business Daily for actions over the simplified acquisition
threshold because the Commerce Business Daily is at present the only standardized, uniform
repository of such procurement information, As the technology evolves and experience is gained,
the Panel recommends that Congress consider alternative publication methods above the
simplified acquisition threshold and, when appropriate, authorize the issuance of new uniform and
Government-wide regulations,

The Panel has recommended retention of both 41 U.S.C. § 418 and 10 U.S.C. § 2318,
both entitled, "Advocates for Competition," but with obsolete material in section 2318(c) to be
repealed.

The Panel solicited comments on section 418, The possibility of combining sections 2318
and 418 was considered, but commenters varied in their tesponses and the Panel concluded that
no clear improvement would result. One comment received recommended that the entire area of
the need for single issue advocates be examined, questioning whether they have served their
purpose and their affordability, including their staffs, in a declining budget environment.

The Panel considered in its discussions whether competition is sufficiently institutionalized
in DOD to permit the elimination of competition advocates. The Panel concluded that in an
environment of decreasing budgets, fewer new programs, and greater reliance on upgrade and
modifications of existing systems, it may be very difficult to maintain current levels of competition
or improve them further. For that reason, and in light of their expanded role as advocates for
commercial and nondevelopmental items, the Panel concluded that both the competition
advocates and sections 2318 and 418 should be retained,

The Panel has recommended moving the definition of nondevelopmental items from 10
U.S.C. § 2325(d) to 10 U.S.C. § 2302(6). Other proposed amendments to section 2325 focus
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this statute on product descriptions to promote the use of both commercial and nondevelopmental
items.

Section 2317 of Title 10, "Encouragement of Competition and Cost Saving," requires the
Secretary of Defense to establish procedures to ensure that personnel appraisal systems of DOD
give appropriate recognition to efforts to increase competition and achieve cost savings in areas
related to contracts, The Air Force stated that the Competition Advocate General of the Air
Force does not believe this requirement is necessary to ensure a successful competition program,
and recommended repeal. Another commenter stated, "There is a question as to the need for this
provision in light of the passage of the Defense Workforce Improvement Act subsequent to
CICA, and the creation of the acquisition corps."

The Panel recognizes that efforts to increase competition and achieve cost savings are
important in the work of many DOD personnel, There are many laws, regulations, processes, and
reviews which support competition and cost savings. This section does not add meaningful or
unique requirements to the inherent responsibilities of agency heads to provide appropriate
systems of performance appraisal for agency personnel. Therefore, the Panel considers section
2317 to be an unnecessary congressional requirement placed on a traditional management
prerogative and has recommended repeal of this section,

The Panel has recommended amendment of 40 U.S.C. § 541(3)(C) to delete the word
"may" as a possible means of resolving ongoing disagreements about how the regulators are to
interpret the definition of architectural and engineering services. A detailed analysis and rationale
are included in this subchapter.

More detailed analyses of the recommendations summarized above, as well as analyses of'
the other competitive statutes, are included in this subchapter.
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1.2.1. 10 U.S.C. § 2304

Contracts: competition requirements

1.2.1.1. Summary of the Law

This statute requires, with certain exceptions, the head of an agency to obtain full and
open competition using competitive procedures when conducting a procurement for property or
services. The agency head is to use the competitive procedure, or combination of competitive
procedures, best suited to the circumstances. 1

The statute provides that agencies may either solicit sealed bids or competitive proposals.
Sealed bidding procedures must be used if: (1) there is adequate time for soliciting, submitting,
and evaluating bids; (2) award will be only on the basis of price or price-related factors; (3)
discussions with offerors concerning their bids will not be necessary; and (4) there is a reasonable
expectation that more than one bid will be received. 2

The statute permits the head of an agency to use competitive procedures, but to exclude a
particular source in order to establish or maintain an alternate source(s), after determining that
doing so: (1) would increase or maintain competition and result in lower overall costs for current
or future procurements; (2) would be in the interests of national defense in having a facility or
source available in case of national emergency or industrial mobilization; or (3) would be in the
interest of national defense in establishing or maintaining an essential engineering, research, or
development capability of an educational or other nonprofit institution or a federally funded
research and development center (FFRDC). 3

Agencies may also use competitive procedures that exclude sources other than small
business concerns under 15 U.S.C. §§ 638 or 644 or exclude concerns other than small business
concerns, historically Black colleges and universities, and minority institutions in furtherance of
section 1207 of the National Defense Authorization Act of 1987. Justification and approval is not
required under section 2304(f(1) for such procurements. 4

Although the statute mandates the use of competitive procedures, an agency may use
other than competitive procedures only when the procurement falls within any of the following
seven exceptions: 5

(1) the property or services are available from only one source or a limited number of
sources;6

110 U.S.C. § 2304(a)(1).
21d.
310 U.S.C. § 2304(b).
41d.
510 U.S.C. § 2304(c). Preceding Page Blank
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(2) there is an unusual and compelling urgency in which the Government would be
seriously injured unless the number of sources were limited;7

(3) it is necessary to award the contract to a particular source(s) to establish or maintain a
facility or supplier in the event of national emergency or industrial mobilization or an essential
engineering, research or development capability to be provided by an educational or other
nonprofit institution or a FFRDC;

(4) an international agreement between the U.S. and a foreign government or international
organization requires the use of noncompetitive procedures, or it is required by written directions
of a foreign government paying for the procurement;

(5) a statute authorizes or requires procurement from a specific source or the acquisition is
for a brand name commercial item for resale;

(6) disclosure of agency needs would compromise national security unless the number of
sources were limited;8 or

(7) the agency head determines that the use of other than competitive procedures is in the
public interest,9

An agency may not award a contract under exceptions (1), (2), (3), or (6) above using
other than competitive procedures unless the appropriate officials justify and approve the use of
such procedures, 10 However, the justification and approval for a procurement under the unusual

6An unsolicited research proposal offering a unique or innovative capability that is not the subject of a pending
procurement is considered as a procurement available from only one source, In addition, a follow-on contract for
continued development or production of a major system or highly specialized equipment or services may be
considered as available from only one source. See 10 U.S.C. § 2304(d)(1).
7Under this exception, the agency must request offers from as many sources as practicable. 10 US.C. § 2304(e),8Under this exception, the agency must request offeis from as many sources as practicable, 10 U.SC. § 2304(c).
9The agency head may not dclegate this authority. 10 U.S.C. § 2304(d)(2). Under this exception the agcncy head
must notify Congress in writing at least 30 days before the award of the contract, 10 U.S.C. § 2304(c)(7)(B).
1010 U.S.C. § 2304(1)(1), The contracting officer prepares the justification, The approval authority depends on
the contemplated dollar amount of the contract as follows:

For amounts The approval
exceeding Up to authority is
..m......m., ........N l ............. m............

$100,000 $1 million The procuring activity's
competition advocate,

$1 million $10 million The head of the procuring
activity or delegate.

$10 million $50 million The agency's senior
procurement executive or
delegate pursuant to
10 U.S.C. § 2304(f)(6)(B),

$50 million The agency's senior
procurement executive,
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and compelling urgency exception may be made after the contract is awarded. II An agency may
not contract using otheir than competitive procedures because it failed to conduct advance
planning for ihe procuremn wt or because of concerns related to funds availability.12 The statute
describes the minimum information required in any justification for the use of other than
competitive procedures. 13 It also requires that any notice required by 41 U. SC. § 416 (synopsis
in the Commerce Businesst Daily or posting requirement) has been published and all responses
considered. 14

The statute also speicifies the grade levels of officials to whom the authorities of the head
of the contracting activity, senior procurement executive, or the Under Secretary of Defense for
Acquisition may delegate authority to approve justifications. To promote efficiency and
economy, the statute peamits regulations to provide for special simplified procedures for
purchases of property and iiervices below the small purchase threshold, 15

The statute requires the Secretary of Defense to prescribe regulations governing price
negotiations for supplies to be acquired using other than competitive procedures,16  The
regulations must specify the incurred overhead a contractor can allocate to the contract and
require the contractor to identify supplies it did not manufacture or to which it did not contribute
significant value, 17 The regulations do not apply to an item for which the price is based on
established catalog or market prices of commercial items sold in substantial quantities to the
general public. 18

The statute also authorizes the Secretary of Defense to enter into master agreements under
which task orders may :me issued for specific advisory or assistance services, 19  A master
agreement may not exceed a two-year period. 20 Any such agreement must be with at least three
sources that submitted -offers for the master agreement under competitive procurement
procedures,2 1 The total value of task orders issued under master agreements by a contracting
activity during a fiscal yeiitr may not exceed 30% of the value of all contracts for advisory and
assistance services awarded by the contracting activity in fiscal year 1989.22

In the case of a DOD procuroraent exceeding $50 million, the Under Secretary of Defense for Acquisition, acting
as the senior 1DOD procurement executive, may delegate approval authority pursuant to 10 U.S.C. § 2304(0(6)(C),
Il10 U.S.C. § 2304(0(2),
1210 U.S.C. § 2304(f)(5).
1310 U.S.C. § 2304(0(3),
410 U.S.C. § 2304(o(1)(C',.

1510 U.S.C. § 2304(g),
1610 U.S.C. § 2304(i),171d.
181d,
1910 U.S.C. § 2304(j).
201d.
21IM.
221d. at 0)(4). However, as noted in Chapter 1.6.6 of this Report, 10 U.S.C. § 2331(c) allows the Secretary of

Defense to raise the 30% limitation to 50%. Such waiver becomes effective 60 days after notice of the waiver is
published in the Fed.ral Rcgister.
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1.2.1.2. Background of the Lw

The original law regarding the method of soliciting offers was passed in 1861 and required
the use of advertising. 2 3 After many exceptions to the statutory requirement for advertising were
rassed, the Armed Services Procurement Act of 1947 (ASPA)24 was enacted to "make uniform
all the laws and rules covering purchase procedures for the armed services and [repeal] many
obsolete and diverse laws." 25 The ASPA included, among other things, a statutory preference for
the use of formal advertising rather than negotiation procedures. 26 Contracts could only be
negotiated if the requirements for one of 17 exceptions were satisfied.

The Competition in Contracting Act of 1984 (CICA) replaced the text of section 2304.27
CICA mandates the use of competitive procurement procedures unless an exception applies.
Congress intended this law to help ensure the Government obtains the advantages of competitive
procurement: lower procurement costs, reduced cost growth -n major system acquisitions,
techfnical innovation, enhanced mobilization capability and industry responsiveness, and assurance
that contracts are awarded based on merit rather than favoritism. 28

In enacting CICA, Congress also wanted to correct problems it perceived in the
Government procurement process, Congress believed the existing laws were inadequate because
they neither recognized negotiation as a legitimate procurement procedure nor adequately
restricted the use of noncompetitive negotiation. 29 Congress also wanted to curtail poor agency
procurement practices: inappropriate sole-source contract awards, the use of noncompetitive
procedures in order to obligate appropriations before the end of the fiscal year, the use of overly
restrictive specifications limiting opportunities for legitimate competition, and agency bias toward
only certain sources, In addition, Congress wanted to instill greater discipline in the procurement
process by requiring advance procurement planning and market research.30

CICA incorporated the terms "sealed bid" and "competitive prop''.,;,;0' into the statute in
lieu of the pre-CICA terminology, "Formal advertising" and "negoti",'..:,," Changing this
terminology was done to eliminate the competitive and noncompetitive connotations associated,
respectively, with the former terms. 31 As originally proposed, CICA would have provided only
the first six exceptions to the requirement for using competitive procedures. The conference

23S. REP. No. 571, 80th Cong., 1st Sess. 1 (1947), citing R, S, 3709 (1861),
24Armed Services Procurement Act of 1947, Pub. L, No. 80-413, 62 Stat, 20 (1948).
2 5S. REP, No, 571, 80th Cong., 1st Sess. 1 (1947).
26Armed Services Procurement Act of 1947, Pub. L. No, 80-413, §§ 2(b), (c), (e), 7(d), 8, 62 Stat. 20, 21, 22, 24
(1948), These sections were initially codified at 41 U.S.C. §§ 151, 156, and 157 and eventually rccodified at 10
U.S.C. § 2304 by Pub. L. No, 85-1028, ch, 1041, 70A Sta. 128 (1956).
27Deficit Reduction Act of 1984, Pub, L. No. 98-369, § 2723, 98 Stat. 1175, 1185, 1187.91. CICA also mandated
the use of competitive procedures by civilian executive agencies. See 41 U.S.C. § 253, Deficit Reduction Act of
1984, llub. L. No. 98-369, § 2711, 98 Stat. 1175-78,
28S. RE'. No, 50, 98th Cong., 1st Sess. 3 (1983).
29See analysis for 10 U.S.C. § 2302 at Chapter 1,1,2 ol'this Report.
30S. REP. No, 50, 98th Cong. 1st Sess. 9.16 (1983).
31HR. CONF. REP, No, 861, 98th Cong., 2d Sess, 1422, 1432 (1984), Yee also the analysis for 10 1U.S.C. § 2302
at Chapter 1.1.2 of this Report,
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committee added the seventh exception to allow the head of an agency, on a non-delegable basis,
to determine when the public interest required the use of other thaa cnlpetitive procedures.3 2

In 1984 and in 1989, Congress made clarifying amendments to subsection (b)(2) of the
statute concerning the restriction of solicitations in order to further promote small busin-s'
concerns and small, disadvantaged business concerns.33

In 1986, Congress revised subsection (d)(1) concerning unsolicited proposals and follow-
on contracts to its present text,34 The purpose was to clarify the test for awarding a contract for
an unsolicited proposal on a noncompetitive basis and to ensure follow-on contracts for services
were dealt with in the same manner as follow-.on contracts for products. 35

Congress twice amended subsections (f)(1) and (0(6) of the statute to revise and clarify
who can approve the use of other than competitive procedures and to whom such authority can be
delegated. The 1988 amendments clarified the approval authorities for agencies within DOD
other than the military departments, 36 The following year, Congress changed the approval levels
and delegation authorities to those presently depicted in the statute in order to promote
administrative efficiency. 37

Congress also amended subsection (0(2) on two occasions to clarify when a justification
and approval for the use of other than competitive procedures is not required. It first amended
the subsection in 1985 to reflect that a justification and approval is not required for the acquisition
of a brand name commercial item for authorized resale, such as items acquired for sale in
commissaries. 38 Tile 1989 amendments added a subsection (f)(2)(E) to reduce the paperwork
burden on acquisition managers when the procurement is directed by a foreign source,39

In 1990, subsection (g) was amended by substituting the term "small purchase threshold"
for the dollar amount of $25,000 that had previously been specified to govern the application of
simplified procedures for small purchases. 40

3 2 H.R. CONF. REP, No, 861, 98th Cong., 2d Sess, 1425, 1432 (1984).
33Small Business and Federal Procurement Competition Enhancement Act of 1984, Pub. L. No. 98-577, §
504(b)(2), 98 Stat. 3086; Nationai Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-
189, § 853(d), 103 Stat. 1352, 1519 (1989).
34National Defense Authorization Act for Fiscal Year 1987; Pub. L. No, 99-661, § 923, 100 Stat. 3816, 3932

1986) (identical legislation omitted),
5S. REP. No. 331, 99th Cong., 2d Sess. 266 (1986).

"3 6 National Defense Authorization Act, Fiscal Year 1989, Pub. L. No. 100-456, § 803, 102 Stat. 2008 (1988); H.R.
REP. No, 753, 100th Cong,, 2d Sess. 422, 423 (1988).
3 7 National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No, 101-189, § 818, 101 Stat. 1502
ý 1989); S. RE P. No. 81, 10 1st Cong., 1st Sess. 199, 200 (1989). See alsro note 10, supra.

8Departmcnt of Defense Authorization Act, 1986, Pub. L, No, 99-145, § 961(a)(1), 99 Stat. 703 (1985); H.R.
REP, No, 235, 99th Cong., 1st Sess. 464 (1985),
39National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, § 817, 101 Stat.
1352, 1501-02 (1989); S. REP. No, 81, 101st Cong., 1st Sess. 200, 203 (1989).
40National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 806(b), 104 Stat. 1405, 1592
(1990). Congress also made conforming amendments to subsection (j)(3)(A) in 1991. Persian Gulf Conflict
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Congress added subsection (i) in 1986.41 This subsection, which requirvs the Secretary of
Defense to prescribe regulations governing price negotiations for supplies to be acquired using
other than competitive procedures, was added to curb what Congress percciveJ were outrageous
overhead costs that were passed to DOD on such common items of supply as hammers. It was
also intended to identify opportunities for breakout purchases by DOD of supplies manufactured
by subcontractors but sold through prime contractors Congress provided that the regulations do
not apply to an item for which the price is based upon the established catalog or market price of
commercial items sold in substantial quantities to the general public because the marketplace
determines the price of such an item.42

Congress adeed subsection (j), which concerns the use of master agreements, in 1989.43
DOD requested the authority to enter into such agreements in order to facilitate its acquisition of
needed study, advisory and assistance services on a timely basis.44 Congress agreed that
streamlined procedures were desirable but also was adamant that any new procedures should
ensure adequate competition and prevent conflicts of interests by firms that provide consulting
services to the Government. Consequently, the authority to use master agreements was granted
only on a test basis to last three years once appropriate regulations were promulgated, 45

Nevertheless, Congress viewed this test program "as an importatit step in the development of
improved policies and procedures in the acquisition of advisory and assistance services, including
professional and technical services." 46 The recent extension of the test program through the end
of fiscal year 199447 was inade after DOD advised Congress that the test program had facilitated
the acquisition of advisory and assistance services using competitive procurement procedures.48

Congress has also included in recent defense appropriations acts a recurring provision
which has impacted this statute but which has not been codified.49 For the last several years,
Congress has precluded agencies from entering into a contract for studies, analyses, or consulting
services on the basis of an unsolicited proposal if there has been no competition, unless the head
of the activity responsible for the procurement determines that: (1) only one source is qualified;
(2) the purpose of the contract is to explore an unsolicited proposal which offers significant

Supplemental Authorization and Personnel Benefits Act of 1991, Pub. L. No. 102-25, § 701(d)(2), 105 Stat. 75,
114 (1991).
41National Defense Authorization Act for Fiscal Year 1987, Pub. L. No, 99-661, § 927(a), 100 Stat. 3876, 3932
(1986) (Identical legislation omitted).

2 S. REP, No. 331, 99th Cong., 2d Sess. 264 (1986).
4 3 National Delinse Authorization Act for Fiscal Years 1990 and 1991, Pub, L. No, 101-189, § 812, 103 Stat,
1352, 1493, 1494 (1989).
44S, REp, No. 81, 101st Cong., 1st Sess. 201 (1989),
4 51d.
4 6 H.R. CONF, REP, No. 331, 101st Cong., 1st Sess, 603 (1989),
4 7National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102.484, § 816, 106 Stat. 2315, 2454

1992).

8S, REP, No. 352, 102d Cong., 2d Scss, 238 (1992),
4 9E.g., Department of Defense Appropriations Act, 1993, Pub, L. No. 102-396, § 9050, 106 Stat. 1914 (1992),
Department of Defense Appropriations Act, 1992, Pub. L. No. 102-172, j 8052, 105 Stat, 1183 (1991);
Department of Defense Appropriations Act, 1991, Pub. L. No, 101-511, § 8059, 104 Stat, 1888 (1990);
Department of Defense Appropriations Act, 1990, Pub, L. No. 1014165 § 9078, 103 Stat. 1146-47 (1989); (none
codified),
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scientific or technological promise, represents the product of original thinking, and was submitted
in confidence by one source; or (3) the contract is to take advantage of unique and significant
industrial accomplishment by a specific concern, or to ensure that a new product or idea of a
specific concern is given financial support. In addition, this restriction does not apply to contracts
of less than $25,000, to contracts related to improvements of equipment that is in development or
production, or to contracts determined by a qualifying official to be in the interest of the national
defense.

1.2.1.3. Law in Practice

FAR Part 6, as supplemented by DFARS Part 206, implements the statute's requirements
for full and open competitioa and the authorized exceptions thereto. FAR Part 13, as
supplemented by DFA.RS Part 213, implements the provisions concerning small purchases. FAR
Subparts 15.8 and 15.9 and corresponding DFARS subparts prescribe regulations for the price
negotiation of other than competitive procurements. DFARS 237.270 implements provisions
concerning DOD master agreements.

FAR Subpart 15.5, which addresses unsolicited proposals, implements the requirements of
the uncodified appropriations act provisions described in the Background of the Law section
above, The FAR restrictions on the acceptance of unsolicited proposals are more sweeping than
those in the statute sinee they apply to all types of contracts, not just to those for studies,
analyses, or consulting services. Because the regulations adequately implement the statutory
provisions and have been published for quite some time, the Panel believes the continued insertion
of the referenced provision in future appropriatione, acts is unnecessary.

1.2.1.4. Recommendations and Justification

The Panel requested comments on section 2304, as well as other CICA-related sections by
letter in February 1992. Based upon discussions and its own analysis, the Contract Formation
Working Group raised a variety of potential issues to stimulate comment, but stated it was equally
interested in other issues commenters might wish to raise.50 After analyzing the responses,
including the reasoning and support for positions taken, the Working Group concluded that
section 2304, while lengthy and complex, is a fundamentally sound statute that requires full and
open competition, but also provides appropriate exceptions that adequately cover the range of
legitimate needs to procure using less than full and open competition. The Panel considered
recommending a change to "adequate and effective competition" and definition of that term in
section 2302, but for reasons set forth in detail in Chapter 1.1, the Panel concluded that such a
change would create great difficulties in precise definition, could result in adverse unintended
consequences, and would not be acceptable to the Congress.

In a second request for comments, the Working Group conveyed the Panel's intent to
recommend only modest amendiiients concerning approving authorities and again requested

50Letter from Maj Gen John D, Slinkard, USAF and Thomas J. Madden to Distribution (industry and

Government) (Feb, 11, 1992).
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comments on master agreements.5 1 As reflected in the recommendations that follow, most
proposed amendments are either procedural or are needed to conform to the Panel's
recommendations on other statutes. The major exception is the recommended emendment of
section 23040) by repeal of the existing language and substitution of new language of general
applicability to the award and administration of contracts under which delivery or task orders will
be issued.

I

Amend section 2304(a)(1)(A) by deleting "modifications to
regulations promulgated pursuant to section 2752 of the
Competition in Contracting Act of 1984 (41 U.S.C. 403 note)"
and substituting "the Federal Acquisition Regulation."

The amendments required by section 2752 of CICA are in the Federal Acquisition
Regulation. It is well known and understood by that name, and its issuance and maintenance are
controlled by 41 U.S.C. § 421.

11

Amend section 2304(b) and (d) by adding new paragraphs
which specifically prohibit the agency head from making the
required determinations for a class of purchases or contracts.

The addition of these two paragraphs is necessary to conform to the Panel's
recommendation in Chapter 16.2 of this Report to clarify which determinations may, and may not
be, made for a class of purchases or contracts, Chaptet 1,6.2 explains the rationale for this
recommendation and the corresponding amendment to 10 U.S,C. § 2310(a),

I[

Amend section 2304(f)(1)(A) by deleting the words "for the
contract."

While the contracting officer justifying the use of other than competitive procedures
would normally be the contracting officer "for the contract," there are some circumstances,
including a class justification and approval, in which it may not be the same individual,

IV

Amend section 2304(f)(1)(B)(i) by adding after "(without
further delegation)" the words "or by an official described in
clauses (ii) through (iv) below."

51Letter from Maj Gen John D. Slinkard, USAF and Thomas J. Madden to Distribution (industry and
Government) (June 8, 1992).
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This change would recognize that it may be appropriate in some circumstances for a
higher-level official that already has authority to approve actions over $1,000,000 to approve an
action between $100,G00 and $1 million. For example, in a highly classified special access
program, one would not clear and access the procuring activity competition advocate solely for
the purpose of approving the justification.

V

Amend section 2304(f)(1)(B)(ii) and (f)(6)(A) to delete "head of
the [a] procuring activity" and substitute "head of the [a]
contracting activity."

The Panel has recommended this change for consistency, both here and elsewhere, to
reflect current usage and to be consistent with the FAR.

VI

Amend section 2304(g)(1) by deleting "the regulations
modified In accordance with section 2752 of the Competition in
Contracting Act of 1984 (41 U.S.C. § 403 note)" and
substituting "the Federal Acquisition Regulation" and by
deleting the word "small" before "purchases of property and
services" and adding thereafter "with a value not in excess of
the simplified acquisition threshold."

This recommendation deletes words no longer current, as in recommendation I above, and
specifies the FAR as the source of simplified procedures for purchases of supplies and services
below the new simplified acquisition threshold recommended by the Panel in Chapter 4.1. This
recommendation assumes that the Panel's recommended change to 41 U.S.C. § 403(11) will be
enacted and will apply throughout the Government. If the threshold applied only in DOD, the
recommended wording would be as follows:

(g)(1) In order to promote efficiency and economy in contracting
and to avoid unnecessary burdens for agencies and contractors, the
Secretary of Defense shall provide through the Federal Acquisition
Regulation and the Defense Federal Acquisition Regulation
Sup•5lement the . .,ulatien: m. dified in. aordan. .with se:tion
2752 of the Competition in Gentratig-Aet-oef4 984-(41 U-.G.S.
103 note) shall po...,-d for special simplified procedures for smal
purchases of property and services with a value riot in excess of the
simplified acquisition threshold.
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VII

Amend section 2304(g) by deleting paragraph (2), renumbering
paragraphs (3) and (4), and changing therein "small purchase
threshold" to "simplified acquisition threshold" and small
purchase procedures to "simplified procedures."

This reconinendation is for consistency.

Vm

Amend section 2304(h) by deleting subsection (h)(1) and (2)
and by Incorporating the words In subsection (h)(2) within the
basic subsection (h).

This is consistent with the Panel's recommendation in Chapter 4.2 on the "Walsh-Healey
Act" (41 U.S.C. §§ 35-45).

Ix

Amend subsection (i)(3) by deleting the current wording and
substituting "(3) Such regulations shall not apply to a
commercial item, as defined in section 2302(5) of this title or to
another Item included In a contract or subcontract for which
the price is based on established catalog or market prices of
commercial items sold in substantial quantities to the general
public."

Commercial items as defined in the Panel's definition recommended for inclusion in section
2302(5) can and should be totally exempted from the requirements of paragraph (2)(A) and (B).
DOD should not prescribe the allocation of overhead in a commercial entity's accounting system,
nor should there be a need to examine the value added by the contractor, since commercial market
forces would limit inappropriate markups, The second portion of the wording preserves the
original intent of the Congress and recognizes that there may be some items that are not within
the definition for which the price is based on catalog or market prices of commercial items.

x

Amend subsection U) by deleting the entire subsection,
including language currently included in section 2331(c), and
substituting an entirely new subsection U) that prescribes
requirements for contracts that do not procure or specify a
firm quantity of supplies or services and provide for obtaining
supplies or services by Issuance of delivery orders or task
orders.
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The pai -l requested and received comments on the current provision for master
agreements in su,, qction (j), The requests for comments focused on whether the test period for
master agreements should be extended and whether master agreements, now limited in duration to
two years, should be extended and be required to be competed every three years.52 Most
commenters mildly supported extending the test period and more strongly supported the need to
permit master agreements to last up to five years. 53 Several commenters cited the limited utility
of the master agreements as presently prescribed in section 2304(0),

The Air Force commenter stated:

We see no reason to extend the test period for master agreements.
The Air Force has not been able to determine an effective use of
this provision nor any suitable acquisition candidates, Further, we
are not convinced master agreements are necessary, since pre-
existing authority already permits contracting techniques similar to
master agreements. 54

The Army commenter stated:

I believe that Sec, 2304(j) should be rewritten, It is unnecessarily
complex, and therefore buying activities have not made as good a
use of master agreements as had been hoped. 55

The Council of Defense and Space Industry Associations (CODSIA) stated in part:

These agreements are very time-consuming and expensive to
negotiate, Under the current law, with only two years between
contracts, advisory and assistance services contractors often find
themselves in perpetual contract negotiations, As an additional
consideration, if a decision to enter into a master agreement with
fewer than three sources is made, it must be supported with a
written determination which stipulates that no other qualified
sources for the required services are available.

The requirement to have at least three contractors sign a master
agreement should be deleted, It is nio less an efficient method of
procuring the needed services when there are only one or two

521d.
53See Matrix of CICA comments, Working Group 2, Acquisition Law task Force, Defense Systems Management
College.
54Memorandum from SAF/AQC signed by Ira L. Kemp, Associate Deputy Assistant to MWJ Gen John D, Slinkard,
USAF and Thomas J. Madden. Working Group 2, . dvisory Panel on Streamlining and Codifying Acquisition
Law, Deltnse Systems Management College (July 15, 1992).
5 5Memorandum from Department of the Army signed by Joseph Varaday Jr,, Dir, of Procurement Policy, to Maj
Gen John D. Slinkard, USAF, and Thomas I. Madden, Advisory Panel on Streamlining and Codifying Acquisition
Law, Defense Systems Management College (Feb. 27, 1992).
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contractors available to perform the service. There is no logical
reason to restrict the availability of this type of agreement to only
situations where at least three suitable contractors can be found.

Revise the last phrase in (j)(2) deleting the words in brackets to
read "considering only [cost or price and other] the factors included
in the request for offers." Tnis will eliminate any confusion arising
from the use of the word "only" before a combination of factors to
be considered. 56

While the Panel was considering these and other comments and considering possible
amendments to section 23040), the Panel was contacted by the Director of Defense Procurement
(DDP), who expressed her concern about the abuse of indeflitdte quantity and task order
contracts, including those for other supplies and services, as well as those for advisory and
assistance services. She cited repeated audit and IG criticism of the award and administration of
such contracts,57 as well as identification of specific problems by the OSD procurement staff. She
requested that the Panel consider any appropriate legislative recommendations in its deliberations,
but did not recommend specific proposals.

Problems cited by the DDP are also known to some of the Panel members, both
Government and private sector. In the Panel's several discussions o1 the issues, the Panel
generally considered that properly awarded indefinite quantity and other contracts involving
delivery orders or task orders are within the competition requirements of section 2304 if the
various requirements of Chapter 137 of Title 10 and 41 U.S.C. § 416 are complied with,58

The Panel generally considers that the problems, and valid criticism, stem from the
difficulty in writing an adequate statement of work for the basic contract, failure to adequately
evaluate proposals using valid criteria, or most often and most importantly, issuance of delivery or
task orders beyond the originally contemplated scope and value of the contract without
recompetition or approval of the required justification under section 2304(f). The Panel is aware
that in some instances, the ultimate value of delivery or task orders greatly exceeded the estimated
amount of work originally competed,. or included work not fairly included in the work competed.

The Panel believes that it is important that DOD continue to be permitted by law and
regulation to award contracts for supplies or services in which the detailed requirements, timing of
work, and definite dollar value cannot be reasonably be known when the basic contract is
awarded. Without such ability, many legitimate requirements and tasks would be unnecessarily

5 6 Letter from CODSIA signed by Don Fuqua, President, AIA, John J. Stocker, President, Shipbuilders Council of
America, James R. Hogg, President, NSIA, and Dan C. Heinemeier, Vice 1-resident, EIA, to Maj Gen John D,
Slinkard, USAF and Thomas J, Madden, Advisory Panel on Streamlining and Codifying Acquisition Law, Defense
S~stemns Management College (Mar. 12, 1992).
5 'See e.g., DODIG Report No. 91-041, February 1, 1991, Contract Advisory and Assistance Service Contracts,
and DODIG Report No. 93-023, November 13, 1992, Time-and-Materials Billings on Air Force Contract F33600-
86-D-0295.
5 8 See generally Astronautics Corp. of America, Comp. Gen. B-242782, 91-1 CPD ¶ 531; and Stanford
Telecommunications, Inc., Comp. Gen. B-241449, 90-2 CPD 1 475.
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delayed or result in attempts by requirements personnel and contracting officers to justify sole-
source contracting actions, including inappropriate use of undefinitized contractual actions.59

Since the master agreement authority of section 2304(j) L limited to advisory and
assistance services and includes many restrictions on award, duration, and competition of
individual task orders, the Panel does not believe that it represents an effective solution to the
overall problem, The Panel is aware that this authority was requested by DOD, and believes that
it was a sincere, but riot entirely successful, attempt to address one very important portion of a
larger problem. Therefore, the Panel recommends amendment of section 23040) by deletion of
the current master agreement authority, as amended by section 2331(c) and the National Defense
Authorization Act for Fiscal Year 1993.60

The Panel recommends a new section 2304(j) set forth in full in the proposed amended
statute included in this analysis, which would set forth in law the recognition of the legitimate
need for contracts that do not procure or specify a firm quantity of supplies or services, the
legitimate use of proper delivery orders or task orders under such contracts, and the criteria that
such contracts must meet in order for the delivery or task orders issued under them to be exempt
from the notice requirements of 41 U.S.C. § 416 and from separate competition or approval of a
justification under section 2304(o,

The recommended section 2304(j)(1) is set forth in full below. It provides the basic
recognition and description of the contracts involved, including those awarded using competitive
procedures and those awarded using less than full and open competition after approval of a
justification under an exception,

0)(1) When a contract is awarded using competitive procedures as
defined in section 2302(2) of this title, or under an exception

59The Panel's view that such contracts should be permitted to continue is echoed by a comment received, The
corporate counsol for Science Applications International Corporation (SAIC) stated:

Finally, noncompeting delivery orders, [which comply with the law
described above], are not only permissible but practical. It is recognized by
everyone that competing delivery orders on an indefinite quantity contract,
when not required to do so, are clearly duplicative and render the original
competition meaningless, In trying to ascertain how much delay could
reasonably be anticipated by competing delivery orders, we quite naturally
looked in-house at our own experience and discovered that we, in fact, have one
indefinite contract that does compete delivery orders and that it takes a
minimum of five months to compete each delivery order, Our experience in
similar contracts where delivery orders are not competed shows that the
average lead-time is two weeks for issuance of delivery orders. We dou bt that
such a time gap is fully responsive to the DOD's needs in most instances,

Letter from SAIC signed by Barry Shillito to Maj Gen John D. Slinkard, USAF and Thomas J. Madden, Advisory
Panel on Streamlining and Codifying Acquisition Law, Defense Systems Management College (Nov. 2, 1992).
60National Defense Authorization Act for Fiscal Year 1993, Pub, L, No. 102-484, § 816, 106 Stat. 2315, 2454
(1992).

1-51



pemn-iltd1ksubsection.(c) of this sectio gppro-l-.approved in
compliance ilhl i s (f)n." of this section, but d es not procure

iQ peifya firm quantity of supplies or services (other than any
mnimum omaxmu ,uantity). such contract for supplies o
services may providefor the issuance of delivery orders or task
orders during the specified term of the contract,

The recommended section 2304(j)(2) is set forth in full below. It exempts from the notice
(synopsis) requirements of the relevant laws and from the requirement to compete or obtain an
approved justification under subsection (0) only delivery orders or task orders under contracts that
comply with the statutory and regulatory requirements that follow in paragraphs (3), (4), and (5),

(2LP..P..r..yiAl.iLa trat described in paragraph (1)
complies with the requirements of paragraphs (3) and (4) and with
reulations issued pursuant to paragraph(5). the delivery orders or
task orders issued under suQL ract shall not --

(A) reguire separate notice und r section 18 of the

Office of Federal Procttrement Policy Act (41 U.S.C. § 416) and
gtion 8(e) of the Small Business Act (15 U.S.C. § 637(e))" or

I •~() reir searate competition •o_p -ustification

under this secion

The recommended section 23040)(3) is set forth in full below, It provides for appropriate
standards for notice (synopsis); a definite contract period and a maximum value; reasonable
description of the general scope, nature, complexity, and purposes of the supplies or services;
meaningfuil evaluation criteria, properly applied; and, if more than one contract is awarded, a clear
method of competing or allocating delivery or task orders among contracts.

sal- (3) Contracts to-which thezOMM-g.f Pragr.raph (2) apply

shail=-

( a result of a solicitation forwhil
the notice required by sections 18 of the QMfice o Federal
Procurement Policy Act (41 TU.SC § 416) and 80()of the Small
Business Act (15 U.S.C. § 637c.. reasonably and fairly describes
the general scope. magnitude, and du.lion of thy proposed
contract Jn a manner that would reasonably permit a potential
offeror to decide whether to request the solici~tmiQtoAnd consider

(B) spefif nthe w-lsoicitation and contract the period
of the contract. inudingthe number and -.priodif any opniL•
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and the maximum quantity or dollar value of supplies or services to
be procured under the contrnct:

( both in the solicitation and contract. reasonably
describe in the statement of wor. specifications- or other
description. the general scope. nature, complexity, and purposes of
the supplies or services to be procured under the contract:

)b awarded as a result of a solicitation which
specifies, and an evaluation of proposals that properly applies.
evaluation criteria which include estimated or firm costs. pi ' r
W.ts and other evaluation criteria dirctly relating to the offeror's
ability to provide the supplies or services at the level of quality

(Q) if the contract is one of multiple contracts
awarded from the same competitive solicitation for the same or
similar supplies or services. specify. boh.. in- the solicitation and
cntac, the manner in which individual delivery orders or task
orders will be neotiated and either competed among or allocated
among the multiple contracts.

The recommended section 2304(j)(4) is set forth in full below, It squarely addresses the
issue by prohibiting in law the expansion of the contract scope or period by delivery or task order.
It also clearly requires any modification to the basic contract that significantly expands the scope,
contract period or maximum value of the contract to be competed or justified under section 2304,
The providing of notice (synopsis) helps ensure that potential competitors will be awa'e of such
proposed expansion and have the opportunity to object.

(4) Significant in'rehscope. period. or maximum
value of the contracts described in paragraph (3) shall be made only
by modification to the basic contract or contracts. and not by
delJ.yery ords or task orders, and shall be accomplished by
competitive procedures or properly justified as exceptions. under
this section, including the providing of notice under 41 U.S.C. §
416 and 1 5 U.S.C. § 6E7(4)

Section 23040)(5) requires the Secretary of Defense to issue implementing regulations
and provide for audit and oversight.

The Panel believes that this statutory rule structure will meet the legitimate needs for
having contracts in place to responsively provide supplies or perform services when the quantities,
timing, and exact nature are not known in advance. As important, it will prevent the improper use
of such contracts to avoid competing new or expanded requirements when competition is
appropriate, or ensure proper approval of the justification when it is not.
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1.2.1.5. Relationship to Objectives

Recommendations I through IX will help to simplify and clarify acquisition laws and
implement other Panel recommendations in this complex, but fundamentally sound statute.
Adoption of recommendation X will help to ensure the continuing financial and ethical integrity of
defense procurement, help to establish a balance between efficient processes and full and open
access to the procurement system, and permit the exercise of sound judgment by acquisition
personnel within appropriate statutory limits,

1.2.1.6. Proposed Statute

10 U.S.C. § 2304. Contracts: competition requirements

(a)(1) Except as provided in subsections (b), (c), and (g) and except in the case of procurement
procedures otherwise expressly authorized by statute, the head of an agency in conducting a
procurement for property or services--

(A) shall obtain full and open competition through the use of competitive
procedures in accordance with the requirements of this chapter and the Federal Acquisition
Reigulationmodiflcaliens tc regulations pioniulgated porsuant to seotien 2752 of the Competition
in Contracting Aet ,f 1981 (41 U.S.C. 403 note); and

(B) shall use the competitive procedure or combination of competitive procedures
that is best suited under the circumstances of the procurement.

(2) In determining the competitive procedure appropriate under the circumstances, the
head of an agency--

(A) shall solicit sealed bids if--

(i) time permits the solicitation, submission, and evaluation of sealed bids;

(ii) the award will be made on the basis of price and other price-related
factors;

(iii) it is not necessary to conduct discussions with the responding sources
about their bids; and

(iv) there is a reasonable expectation of receiving more than one sealed bid;
and

(B) shall request competitive proposals if sealed bids are not appropriate under
clause (A),
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(u)(1) The head of an agency may provide for the procurement of property or services covered by
this chapter using competitive procedures but excluding a particular source in order to establish or
maintain an alternative source or sources of supply for that property or service if the head of the
agency determines that to do so--

(A) would increase or maintain competition and would likely result in reduced
overall costs for such procurement, or for any anticipated procurement, of property or services;

(B) would be in the interest of national defense in having a facility (or a producer,
manufacturer, or other supplier) available for furnishing the property or service in case of a
national emergency or industrial mobilization; or

(C) would be in the interest of national defense in establishing or maintaining an

essential engineering, research, or development capability to be provided by an educational or
other nonprofit institution or a federally funded research arid development center,

(2) The determination reguir.d gf an agency head in paragraph (1) shall not-bg made for a
class of purchases or contracts.

(2)M3) The head of an agency may provide for the procurement of property or services
covered by this section using competitive procedures, 'ut excluding concerns other than small
business concerns in furtherance of sections 9 and 15 of the Small Business Act (15 U.S.,C. 638,
644) and concerns other than small business concerns, historically Black colleges and universities,
and minority institutions in furtherance of section 2323 of this title, he ,.f.t., inal Dcefens
Authormizain Aet for Fiscal Veer 197.(10tJ-S.--2301obte), 6l

(3)(4). A contract awarded pursuant to the competitive procedures referred to in
paragraphs (1) and (2) shall not be subject to the justification and approval required by subsection
(0(1).

(c) The head of an agency may use procedures other than competitive procedures only when--

(1) the property or services needed by the agency are available from only one responsible
source or only from a limited number of responsible sources and no other type of property or
services will satisfy the needs of the agency;

(2) the agency's need for the property or services is of such an unusual and compelling
urgency that the United States would be seriously injured unless the agency is permitted to limit
the number of sources from which it solicits bids or proposals,

(3) it is necessary to award the contract to a particular source or sources in order (A) to
maintain a facility, producer, manufacturer, or other supplier available for furnishing property or
services in case of a national emergency or to achieve industrial mobilization, or 'B) to establish

6 1The itidicatod section (1207) has been codified by the National Defense Authorization Act for Fiscal Year 1993,
Pub. L. No. 102-484, § 801, 106 Stat. 2315, 2442 (1992).
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or maintain an essential engineering, research, or development capability to be provided by an
educational or other nonprofit institution or a federally funded research and development center;

(4) the terms of an international agreement or a treaty between the United States and a
foreign government or international organization, or the written directions of a foreign
government reimbursing the agency for the cost of the procurement of the property or services for
such government, have the effect of requiring the use of procedures other than competitive
procedures;

(5) a statute expressly authorizes or requires that the procurement be made through
another agency ot from a specified source, or the agency's need is for a brand-name commercial
item for authorized resale;

(6) the disclosure of the agency's needs would compromise the national security unless the
agency is permitted to limit the number of sources from which it solicits bids or proposals; or

(7) the head of the agency--

(A) determines that it is necessary in the public interest to use procedures other
than competitive procedures in the particular procurement concerned, and

(B) notifies the Congress in writing of such determination not less than 30 days
before the award of the contract.

(d)(1) For the purposes of applying subsection (c)(1)--

(A) in the case of a contract for property or services to be, awarded on the basis of
acceptance of an unsolicited research proposal, the property or services shall be considered to be
available from only one source if the source has submitted an unsolicited research proposal that
demonstrates a concept--

(i) that is unique and innovative or, in the case of a service, for which the
source demonstrates a unique capability of the sou-ce to provide the service; and

(ii) the substance of which is not otherwise available to the United States,
and does not resemble the substance of a pending competitive procurement; and

(B) in the case of a follow-on contract for the continued development or
production of a major system or highly specialized equipment, or the continued provision of
highly specialized services, such property or services may be deemed to be available only from the
original source and may be procured through procedures other than competitive procedures when
it is likely that award to a source other than the original source would result in--

(i) subst.ntial duplication of cost to the United States which is not
expected to be recovered through competition; or
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(ii) unacceptable delays in fulfilling the agency's needs.

(2) The authority of the head of an agency under subsection (c)(7) may not be delegated.

(3) The determination required of an agency head in subsection (c)(7) shall not bp maeW
for a class of purchases or contrac.L

(e) The head of an agency using procedures other than competitive procedures to procure
property or services by reason of the application of subsection (c)(2) or (c)(6) shall request offers
from as many potential sources as is practicable under the circumstances.

(0(1) Except as provided in paragraph (2), the head of an agency may not award a contract using
procedures other than cojipetitive procedures unless--

(A) the contracting officer fer the -•M•&Ot justifies the use of such procedures in

writing and certifies the accuracy and completeness of the justification;

(B) the justification is approved--

(i) in the case of a contract for an amount exceeding $100,000 (but equal
to or less than $1,000,000), by the competition advocate for the procuring activity (without
further delegation) or by an official described in ciaruses (ii) through (i) below;

(ii) in the case of a contract for an amount exceeding $1,000,000 (but equal
to or less than $10,000,000), by the head of the p.".-4..- =caiUg activity (or the head of the
pFelr-ings contracting activity's delegate designated pursuant to paragraph (6)(A);

(iii) in the case of a contract for an amount exceeding $10,000,000 (but
equal to or less than $50,000,000), by the senior procurement executive of the agency designated
pursuant to section 16(3) of the Office of Federal Procurement Policy Act (41 U.S.C. 414(3)) or
the senior procurement executive's delegate designated pursuant to paragraph (6)(B), or in the
case of the Under Secretary of Defense for Acquisition, acting in his capacity as the senior
procurement executive for the Department of Defense, the Under Secretary's delegate designated
pursuant to paragraph (6)(C); or

(iv) in the case of a contract for an amount exceeding $50,000,000, by the
senior procurement cxecutive of the agency designated pursuant to section 16(3) of the Office of
Federal Procurement Policy Act (41 U.S.C. 414(3)) (without further delegation) or in the case of
the Under Secretary of Defense for Acquisition, acting in his capacity as the senior procurement
executive for the Department of Defense, the Under Secretary's delegate designated pursuant to
paragraph (6)(C); and

(C) any required notice has been published with respect to such contract pursuant
to section 18 of the Office of Federal Procurement Policy Act (41 U.S.C. 416) and all bids or
proposals received in response to that notice have been considered by the head of the agency.
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(2) In the case of a procurement permitted by subsection (c)(2), the justification and
approval required by paragraph (1) may be made after the contract is awarded. The justification
and approval required by paragraph (1) is not required--

(A) when a statute expressly requires that the procurement be made from a
specified source;

(B) when the agency's need is for a brand-name commercial item for authorized

resale;

(C) in the case of a procurement permitted by subsection (c)(7);

(D) in the case of a procurement conducted under (i) the Act of June 25, 1938 (41
U.S.C. 46 et seq.), popularly referred to as the Wagner-O'Day Act, or (ii) section 8(a) of the
Small Business Act (15 U.S.C. 637(a)); or

(E) in the case of a procurement permitted by subsection (c)(4), but only if the
head of the contracting activity prepares a document in connection with such procurement that
describes the terms of an agreement or treaty, or the written directions, referred to in that
subsection that have the effect of requiring the use of procedures other than competitive
procedures and such document is approved by the competition advocate for the procuring
activity.

(3) The justification required by paragraph (1)(A) shall include--

(A) a description of the agency's needs;

(B) an identification of the statutory exception from the requirement to use
competitive procedures and a demonstration, based on the proposed contractor's qualifications or
the nature of the procurement, of the reasons for using that exception;

(C) a determination that the anticipated cost will be fair and reasonable;

(D) a description of the market survey conducted or a statement of the reasons a
market survey was not conducted;

(E) a listing of the sources, if any, tha.t expressed in writing an interest in the
procurement; and

(F) a statement of the actions, if any, the agency may take to remove or overcome
any barrier to competition before a subsequent procurement for such needs.

(4) The justification required by paragraph (1)(A) and any related information, and any
document prepared pursuant to paragraph (2)(E), shall be made available for inspection by the
public consistent with the provisions of section 552 of title 5.
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(5) In no case may the head of an agency--

(A) enter into a contract for property or services using procedures other than
competitive procedures on the basis of the lack of advance planning or concerns related to the
amount of funds available to the agency for procurement functions; or

(B) procure property or services from another agency unless such other agency
complies fully with the requirements of this chapter in its procurement of such property or
services.

The restriction contained in clause (B) is in addition to, and not in lieu of, any other restriction
provided by law.

(6)(A) The authority of the head of a p;roeeig contracting activity under paragraph

(1)(B)(ii) may be delegated only to an officer or employee who--

(i) if a member of the armed forces, is a general or flag officer; or

(ii) if a civilian, is serving in a position with a grade under the General
Schedule (or any other schedule for civilian officers or employees) that is comparable to or higher
than the grade of brigadier general or rear admiral (lower half).

(B) The authority of the senior procure-mont executive under paragraph (1)(B)(iii)
may be delegated only to an officer or employee within the senior procurement executive's
organization who--

(i) if a member of the armed forces, is a general or flag officer; or

(ii) if a civilian, is serving in a position in grade GS-16 or above (or in a
comparable or higher position under any other schedule for civilian officers or employees).

(C) The authority of the Under Secretary of Defense for Acquisition under

paragraph (1)(B)(iv) may be delegated only to--

(i) an Assistant Secretary of Defense; or

(ii) with respect to the element of the Department of Defense (as specified
in section 111(b) of this title), other than a military department, carrying out the procurement
action concerned, an officer or employee serving in or assigned or detailed to that element who--

(I) if a member of the armed forces, is serving in a grade above
brigadier general or rear admiral (lower halo; or
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(II) if a civilian, is serving in a position with a grade tinder the
General Schedule (or any other schedule for civilian officers or employees) that is comparable to
or highar than the grade of major general or rear admiral.

(g)(1) In order to promote efficiency arid economy in contracting and to avoid unnecessary
burdens for agencies and contractors, the Federal Acquisition Re-ulation he rcgulations Medified

in-ee~1aeewith seetion 2752 of the Competition in Contracting Aet-of-1.984 (41-US..G- V&4nA

ete)-shall provide for special simplified procedures for emWal purchases of property and services
with a value not inexcess of the simplified acquisition threshold.

(2) For the purposes of Whi subsection, a cmvAl purcehasc is a pun'~s:s orf eeoftrt for ORi
amount which does net exced t:mall Pur~hase tfesheli

(3-0Z A proposed purchase or contract for an amount above the PalUM O iU&
acqu1isitio threshold may not be divided into several purchases or contracts for lesser amounts in
order to use the semAl puhaso..impliWd procedures required by paragraph (1),

(40(~ In using SMiniU~hf iflWMUd procedures, the head of an agency shall promote
competition to the maximum extent practicable.

(h1) For the purposes of the folewing-R4aw .AhLAnifltJd."An Act relating to the r e of wgge
for laborers and mechanics employed on public buildings of the United States and the District of
Columbia by contractors and sucodractors. and for other ptg~es". approved March 3. 1931
(commonly referred to as the "Davis-Bacon Act"~(0USC 276a--276a-S), purchases or
contracts awarded after using procedures other than sealed-bid procedures shall be treated as if
they were made with sealed-bid procedures:

(1) The Aet entitled "An Apt to provide senditions for the purchaac ofsupisadt
making of coentracts by the United States, and for other purposes", approvcd julnc 30, 193
(commonl refcrrcd to as the 11Walh 1ea~ey AsP*14 '- S G 2-34A5SY

(2) The Act entitled "Am Aet relating to the rate Of WAcSe for laborers and Meehanicii
employed-en-public buildings of the Unitcd States aid the Distrit Of COlumiaOW 0OWF n
StubOOtraorsF, and fef oth.* purpescc", aPpproed March 3, 1931 (cmern ely Fefefed te as the
"Dayis Bacon Act") (10 U.S.C. 276% 276& 5).

(i)( 1) The Secretary of Defense shall prescribe by regulation the manner in which the Department
of Defense negotiates prices for supplies to be obtained through the use of procedures other than
competitive procedures, as defined in section 2302(2) of this title,

(2) The regulations required by paragraph (1) shall--

(A) specif~y the incurred overhead a contractor may appropriately allocate to

supplies referred to in that paragraph; and
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(B) require the contractor to identify those supplies which it did not manufacture
or to which it did not contribute significant value.

subcontr-et forp which the pries is based on established waaleg Or marwket pr-ioese3f eomnimcrial
items sold in substantial guantfitica to the Seeral public.

(3) Such regulations shall not apply to a commercial item. as defined in section 2302(5) of
this title, or to an item other than a commercial item included in a contract or subcontract for
which the price is based on established catalogue or market prices of commercial items sold in
substantial quantities to the general public.

(J)(1) When a contract is awarded using competitive procedures as defined in section 2302(2) of
this title or under an exception permitted by subsection (c) of this section, properly approved in
compliance with subsection (D of this section. but does not procure or specify a firm. quantiyo

supplies or services (other than any minimum or maximum quantity), such contract for supplies or
services may provide for the issuance of delivery orders or task orders during the specified term
of the contract.

(2) Provided that a contract described in paragraph (1) complies with the requirements of
paragraphs (3) and (4) and with regulations issued pursuant to paragraph (5). the delivery orders
or task orders issued under such contract shall not - -

(A) require separate notice under section 18 of the Office of Federal Procurement

Policy Act (41 US.C, § 416§) and section 8(e) of the Small Business Act (15 U.S.C. § 637(e)): or

(B) require separate competition or justification under this section,

(3) Contraqts to which the provisions of paragraph (2) apply shall - -

(A) be awarded as a result of a solicitation for which the notice required by
sections 18 obfthe Office of Federal Procurement Policy Act (41 U.S.C. § 416) and 8(e) of the
Small Business Act (15 U.S.C. § 637(e)) reasonably and fairly describes the general scope,
ma2nitude. and duration of the proposed contract in a manner that would reasonably Remit a
potential offeror to decide whether to request the solicitation and consider submitting an offer:

("e.cify in the solicitation and contract the period of the contract, including the
number and period of any options, and the maximum quantity or dollar value of supplies or
services to be procured under the contract;

(C) both in the solicitation and contract, reasonably describe in the statement of
-work. specifications. or other description, the general scope, naue complexity. and purposes of
-the suppli 2 services to be procured under the ontract.
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(D) be awarded as a result of 5solicitation which specifies. and an evaluation of
proposals that properly applies, evaluation criteria which include estimated or firm cosgs prie.

or rates and other evaluation criteria directly relating to the offeror's ability to provide the supplies
or services at the level of quality required: and.

(E) if the contract is one of multiple contracts awarded from the same competitive
solicitation for the same or similar supplies or servicesL. i both in the solicitation and
contract. the manner in which individual delivery orders or task orders will be negotiated and
either competed among or allocated among the multipl contract

(4) Significant increases in the scope. period, or maximum value of the contracts described
in paragraph (3) shall be made only by modification to the basic contract or contracts. and not by
deliver orders or task orders. and shall be accompllished by competitive procedures or properly
justified as exceptions under this section. including the providing of notice under 41 U.S.C. § 416
and 15 U, S.C. 6 63 7(c),

(5) The Secretary of Defense shall issue regulations to implement this paragraph (_) and
EtoYi• for appropriate audit and (wrmghL

0)() The SeeFeta~yef-Defense ay~. enter into agreements (known as I'master agreemfents") with
responsible sourceS under which t ic Seretarey may issue orders for the peF&Fonmn of spcfi
adi4.ery-and. asitac sries. Any h oue-eeiment shall spcIIW tcrMS anid codtosfor the
sub segucnt prfuemtenfft of advisory &nd assistance secrices from the seHF~eS, The period covered
by any SUch arSeement may net emc med two years. Any SUch agrccmcnet may onl be efteFed into

UrcS that, in the case of9 the aWard Of R conRact, would be competitive preeeduves.
Any uch greement shall be entercd into with At least Ow e of the scurceS thAt Submit offerS for
themaser greement.

(2)- Following the establishment Of SOUrcS for adyisor-y and assistance seryiees through
the-use-of-- Master Ogreement described in paragraph (1), the Secrtar-y of Defense (A) may

Fequerom al-fsfffnl SOUrocs with mase agroeementg for th@ BecriceS for which offer aruein
Feque ted i he ntracthig officor deter-mintesthat thfre is a reasonable e~peetation that effers
will be obtained from at least two sources, and (B)-ma isu rders (known as "task erd"
pursuant to the request fo OfErM tO sueh sores .- or the promneo pcfcavsr n
ussistance services, subject to the requirements of this subsecton Am)L-SUhFqet e
shall contain a statement of work 1a -iynaltaktobpemdueFheee,
UPOn-e%zalatiOn Of an offe OF offerS resultig ffrom A Fequest, the task order shall be issued to the
source submitting the offer that the Secretary of Defense determi-ns to be the most advanitageous
to the United States, considering enly cost Or price and other factors included in the request for
OffeF§

(3)(A) The Feguiremento for the giving of notice of certain Soliitations thftBepeeie
in eetienl8-of the Offi eeef derig PFeeweMOnt. Peliiey Aot (41 U.S.C. 116) an ~sestieR 8(e) of
the Small Business Act (4-5 U.S.&C. 637(c) "h 1a1.Pply to solicitfttionS for offers for amaster
agr-eement u thiSe S~eetiea4IR !he-eaB-affl e R&H and to the same em~ent as these-eqifmet
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apply to selieitations for proepesals for a eontraet for gcriocs fo,--pe expeeded to exeecd th-e
small purchase threshold,

(B) Such requirements for the Swving of notiWe shall not apply to the issuance of
orderS under 8 masftter Ogrccmcnet cntered into pursuant to the procedurcs established under this
scotign, emccpt that the Sefrctuy of Dce o hall fniish fo pblcaio by the Sceffaff oe
COWMmerc a noti00 announcing the oreM-.

(4) The total Yalue of task orders issued under master 8$re~remes by any 00ftratffing
aetivty in a fiscal year may not emceed the amcunt equal to 30 percent of the valuef ofal-efireat
for ad-visor-y and asseistanee seryiees awarded by that contracting activity duting fiscal ycar 1989.

(5) The authority proided by this subsection to enter iNtO ctr
tcrmineAt at the end of the three year period bgnin on the date on whi.ch. final regulations
peossee~d me~ry out Wei subsection tak effct,
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1.2.2. 10 U.S.C. § 2305

Competition: planning, solicitation, evaluation and award

procedures

1.2.2.1. Summary of the Law

This statute requires agencies to conduct advance procurement planning and market
research, and to develop contract specifications which are not unnecessarily restrictive, in order to
obtain full and open competition.1 It requires solicitations for sealed bids and competitive
proposals to state the evaluation factors for contract award and the relative weights of those
factors. 2 Offers, whether sealed bids or competitive proposals, may be evaluated only against the
stated factors. 3

Solicitations for sealed bids must state the time and place of bid opening and that bids will
be evaluated without discussions with the bidders.4 Solicitations for competitive proposals must
state the time and place for proposal submission and whether the agency intends to hold
discussions with offerors as part of the proposal evaluation process.5 If discussions are held, they
must be held with all responsible offerors within the competitive range.6

An agency must award a contract with reasonable promptness after the evaluation of
sealed bids or competitive proposals to that responsible offeror whose bid or proposal is most
advantageous to the Government consistent with the evaluation factors for award. 7 However, an
agency may reject all bids or proposals received in response to a solicitation if the head of the
agency determines that such action is in the public interest.8 Unsuccessful offerors must be
promptly notified after their proposals are rejected.9

Before entering contracts for supplies, DOD agencies must review the existing DOD
supply system and standard Government supply contracts for item availability and cost when
determining the most advantageous source.10 DOD agencies must also review the procurement
history of the item and ensure there is an adequate description of the item to be procured."

110 U.S.C. § 2305(a)(1).
210 U.S.C. § 2305(a)(2), (3).
310 U.S.C. § 2305(b)(1).
410 U.S.C. § 2305(a)(2).
51d.
610 U.S.C. § 2305(b)(4)(A)(i).
710 U.S.C. § 2305(b)(3), (4)(B). Preceding Page Blank
810 U.S.C. § 2305(b)(2).
910 U.S.C. § 2305((b)(4)(B).
1010 U.S.C. § 2305(c).
IlId.
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The statute imposes special requirements concerning the development and production of
major systems by DOD. With respect to the development of a major system, a DOD agency must
consider including in the solicitation a requirement that offerors: (1) propose subsystems and
components that are currently available in the Government's supply system or commercially
available from more than one source, or (2) propose subsystems and components that the
Government will be able to acquire competitively in the future. 1 2

With respect to the production of a major system, a DOD agency must consider including
in the solicitation a requirement that offerors: (1) propose Government acquisition of technical
data rights enabling future competitive reprocurement of subsystems and components and the cost
of such acquisition, or (2) propose qualifying or developing multiple sources of supply for
subsystems or components. 13

A DOD agency may not require an offeror to provide a proposal which would enable the
Government to later acquire competitively a subsystem or component developed exclusively at
private expense unless the head of the agency determines that: (1) the original supplier will be
unable to meet delivery requirements, or (2) the original supplier is unable to satisfy mobilization
requirements, 14

1.22.2.2 Background of the Law

This statute originated in the Armed Services Procurement Act of 1947,15 After two
minor amendments, 16 the Competition in Contracting Act of 1984 (CICA) contained provisions
which rewrote the entire text of this statute. 17 Through this statute, Congress attempted to
Pddress two of the problems that were the genesis of CICA: overly restrictive specifications
limiting competition and the lack of acquisition planning and market research. 18 The evaluation
and award procedures for sealed bids and competitive proposals are almost the same as those that
had been required for formal advertising and negotiation prior to CICA. However, CICA clarified
that agencies evaluate sealed bids and competitive proposals solely on factors specified in the
solicitation. 19

Subsections (c) and (d) of this statute, which concern review of existing inventories and
contracts and preparation of solicitations for development and production of major systems,

1210 U.S.C. § 2305(d)(1).
1310 US.C. § 2305(d)(2).
1410 U.S.C. § 2305(d)(4)(A),
15Armed Services Procurement Act of 1947, Pub. L. No. 80-413, § 2(d), 3, 62 Star. 20, 22 (1948). It was initially
codified at 41 U.S.C. §§ 151(d) and 152 and subsequently rccodified at 10 U.S.C. § 2305 by Pub. L, No, 84-1028,
clh. 1041, § 1, 70A Stat, 130 (1956).
16 Act of Sept, 20, 1958, Pub, L, No. 85-861, § 1(44), 72 Stat, 1457; Act of Mar, 16, 1968, Pub, L. No. 90-268, § 3,
82 Stat, 49,
17 Deficit Reduction Act of 1984, Pub. L. No, 98-369, § 2723, 98 Stat. 1175, 1191-92, CICA also imposed the
same requirements on executive agencies other than these covered by this statute, See 41 U.S.C. §§ 253a, 253b;
Deficit Reduction Act of 1984, Pub L. No. 98-369, § 2711, 98 Stat, 1175, 1178-81,
18See the analysis of 10 U.S.C. § 2304 in Chapter 1.2,1 of this Report.
19 H.R. Ryp, No. 861, 98th Cong., 2d Sess. 1429. 1432 (1984).
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respectively, did not stem from CICA. Instead, Congress added subsections (c) and (d)(1)-(3)
through the Defense Procurement Reform Act of 1984 to impose better asset accountability
practices on DOD and to control the cost to the Government of spare parts for major systems. 20

Subsequently in 1988, Congress added subsection (d)(4) regarding the future competition of items
developed at private expense. This addition was aimed at ensuring that DOD balanced the need
for the future cost-effective acquisition of spares against industry's incentive to undertake private
development, 21

In 1986, Congress amended the requirement for written notice of contract award in
subsection (b)(4) to eliminate the requirement when a procurement is for perishable subsistence
items.22 In the same law, Congress added subsection (a)(3), which requires in a solicitation for
competitive proposals, disclosure of the relative weight assigned to evaluation factors, including
an offeror's capabilities and past performance. 23 The rationale for this amendment was to ensure
that quality of service was appropriately evaluated in relation to cost and price factors in the
acquisition of sophisticated professional and technical services. 24

Congress amended subsections (a)(2) and (b)(4) in 1990 to reflect their present text
concerning contract award without discussions after seeking competitive proposals. 25 CICA, as
interpreted by the GAO, required an award without discussions to be made to the offeror
proposing the lowest overall cost despite the technical superiority of another offeror, 26 However,
there are significant reasons for permitting award without discussion to an offeror proposing other
than lowest overall cost: technical capability, reduced acquisition lead time, reduced risk of
wrongful disclosure of source selection information, improved pricing of initial proposals and
reduced bid and proposal costs. 27 Consequently, Congress wanted to enable DOD to make such
awards when doing so would be in the best interest of the Government considering overall cost,
technical capability and risk. 28

1.2.2.3. Law In Practice

FAR Part 14 prescribes regulations for contracting by sealed bid procedures, including the
solicitation and evaluation of bids, the award of contracts in response thereto, and notification to
unsuccessful offerors. The FAR is supplemented by DFARS 214.404-1 and 214.406.3, which

20National Defense Authorization Act, 1985, Pub, L No, 98-525, § 1213, 98 Stat, 2492, 2591 (1984); HR. CONF.
REP, No, 1080, 98th Cong, 2d Sess, 317-18 (1984),
2 1National Defense Authorization Act, Fiscal Year 1989, Pub. L, No. 100-456, § 806, 102 Stat, 2010 (1988); S.
REp, No, 326, 100th Cong., 2d Sess, 105 (1988),
22National Defense Authorization Act for Fiscal Year 1987, Pub, L. No, 99-661. § 313(b), 100 Stat. 3816, 3853
(1986) (identical legislation omitted).
23National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 924, 100 Stat. 3816, 3932-33

1986) (identical legislation omltted).
4S. RP. No, 331, 99th Cong,, 2d Sess, 266-67 (1986).

25National Defense Authorization Act for Fiscal Year 1991, Pub. L. No, 10!-510, § 802, 104 Stat. 1485, 1588
(1990),
6H.R, REP. No, 665, 101st Cong., 2d Seas. 299, 300 (1990).

271d, at 301-02.
281d. at 301, See also S, REP. No. 384, lO0st Cong.. 2d Sess. 191-92 (1990). Other minor amendments made by
the above cited public laws are not addressed in this summary.
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address cancellation of invitations after opening and mistakes in bids, respectively. Regulations
for contracting by negotiation are contained in FAR Part 15, These regulations cover the
solicitation and evaluation of proposals, the award of contracts in response thereto, and
notification and debriefing of unsuccessful offerors. DFARS supplementation is at Subparts
215.4, 215.6 and 215,10.

FAR Subpart 7,1, as supplemented by DFARS Subpart 207.1, implements the statutory
requirements for acquisition planning. The requirement in section 2305(d)(4)(A) that the agency
head make a determination before requiring a proposal which would enable the Government to
later acquire competitively a subsystem or component developed exclusively at private expense is
implemented at DFARS 227.403-71(b)(3).

1.2.2.4. Recommendations and Justification

Amend section 2305(b)(4)(B) to require regulations which
address the debriefing of unsuccessful offerors.

The fundamental purpose for this recommended change is to eliminate needless protests.
As this Report explains more fully in the analysis of 31 U.S.C. § 3553, it is a commonly accepted
belief that a number of protests would not have been filed if a meaningful debriefing had been
provided in a timely manner to the protesters. A timely and meaningfult debriefing to an offeror
which is not awarded the contract might well provide the unsuccessful offeror with sufficient
information to conclude that a protest should not be filed.

The statute as presently written requires an agency to promptly notify unsuccessful
offerors of the rejection of their proposals but does not require a debriefing. FAR 15.1003 does
require debriefings. The Panel believes timely and meaningful debrieflngs should be a
requirement. The Section o," Public Contract Law of the American Bar Association concurs.29
The DOD Inspector General suggested that rules on notifying and debriefing unsuccessful
offerors should be addressed in the FAR rather than in legislation. 30 The Panel believes that the
detailed requirements of a debriefing should be left to the regulations, 31 but that the statute should
articulate the broad policy objective to be attained.

The proposed amendment would require the regulations to accomplish three things. First,
the regulations would establish the criteria for determining whether a debriefing is required. Not
all procurement actions should entitle unsuccessful offerors to a debriefing, particularly those

29 Section of Public Contract Law, ABA, comments on S, 1958, Federal Property and Administrative Services Act
of 1992, before the Committee on Governmental Affairs, United States Senate (Juno 11, 1992),30Letter from DOD Inspector General to Stuart A. Hazlett, DSMC (July 14, 1992),
3 1The Panel believes the amount of detail which would have been statutorily required in a debriefing, had a recent
bill passed, is excessive. See HR. 3161, 102d Cong., Ist Sess. § 403 (1991).
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below the simplified acquisition. threshold 32 and those actions which do not involve significant
judgments about factors other than price. Second, the regulations must provide that any required
debriefing be conducted to the maximum extent practicable within 15 calendar days after award.
The sooner a debriefing is conducted, the more likely it is to prevent an unnecessary protest.
Finally, the regulations must provide that the debriefing address the strengths and weaknesses of
the unsuccessfil proposal. A debriefing which contains such information, in contrast to a
debriefing which focuses exclusively on how a bidder might improve its next proposal, will more
likely avoid unnecessary protests,

Amend section 2305(b) to require contracting activities to
establish, and provide access to, a protest file.

Closely related to the preceding recommendation, the purpose of this recommended
statutory addition is to prevent unnecessary multiple protests on the same proposed contract
award. In the pre-award situation, bidders not filing a protest may believe they are at a
disadvantage if they do not receive the same information that the protester receives. Therefore,
they may feel compelled to intervene in the original protest by filing their own protest, since the
delay in waiting to obtain the information through a Freedom of Ilnformation Act request might
prejudice their interests. Requiring such a file to be established once one protest is lodged would
not unduly burden a contracting activity since the information which the file would contain would
necessarily be collected to respond to the protest,

Amend section 2305(b) by granting to the head of an agency
the authority to take certain remedial action ihr ra award or
proposed award does not comply with a statute or -regulation.

As stated in Chapter 1.5.0 of this Report, one impediment to the early resolution and
settlement of protests is the perceived inability of a contracting agency to completely resolve and
settle a protest by the payment of bid and proposal costs and legal fees. This recommended
amendment will remove this impediment by clearly granting to the agency head the authority to
pay such expenses for meritorious protests, Early settlement of protests at the agency level will
avoid unnecessary administrative and legal expenses,

IV

Amend section 2305(a)(2) by replacing "small purchases" with
"purchases below the simplified acquisition threshold."

32The Panel has recommended in Chapter 4.1 of this Report that the term, "small purchase threshold," be changed
to "simplified acquisition threshold" and the corresponding dollar amount be raised to $100,000,
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This amendment is necessary to conform to the Panel's recommendation made elsewhere
in this Report.33

V

Amend section 2305(a) to incorporate the provision currently
found at section 2301(a)(7).

The provision currently located at section 2301(a)(7) is more of a procedural directive
than a policy statement of general applicability. This provision, like the existing provisions of
section 2305(a), is concerned with what should properly be included in a solicitation. Therefore,
the Panel recommends moving this provision to section 2305(a),

1.2.2.5. Relationship to Objectives

The recommended amendments will streamline the acquisition process by preventing a
number of unnecessary protests and by encouraging the settlement of protests at the agency level,
Such amendments will enhance the expeditious and fair resolution of procurement disputes
through uniform interpretation of laws and implementing regulations, The proposed changes
identify the fundamental objectives to be achieved while at the same time specifically leave the
detailed implementation to the regulations,

1.2.2.6. Proposed Statute

10 U.S.C. § 2306. Contracts: planning, solicitation, evaluation, and award procedures

(a)(1)(A) In preparing for the procurement of property or services, the head of an agency shall--

(i) specify the agency's needs and solicit bids or proposals in a manner
designed to achieve full and open competition for the procurement;

(ii) use advance procurement planning and market research; and

(iii) develop specifications in such manner as is necessary to obtain full and
open competition with due regard to the nature of the property or services to be acquired.

(B) Each solicitation under this chapter shall include specifications which--

(i) consistent with the provisions of this chapter, permit full and open
competition, and

(ii) include restrictive provisions or conditions only to the extent necessary
to satisfy the needs of the agency or as authorized by law,

331d.
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(C) For the purposes of subparagraphs (A) and (B), the type of specification included
in a solicitation shall depend on the nature of the needs of the agency and the market available to
satisfy such needs. Subject to such needs, specifications may be stated in terms of--

(i) function, so that a variety of products or services may qualify;

(ii) performance, including specifications of the range of acceptable
characteristics or of the minimum acceptable standards; or

(iii) design requirements,

(2) In addition to the specifications described in paragraph (1), a solicitation for sealed
bids or competitive proposals (other than for-sml- purchases below the simplified acquiitign
threshold) shall at a minimum include--

(A) a statement of--

(i) all significant factors (and significant subfactors) which the head of the
agency reasonably expects to consider in evaluating sealed bids (including price) or competitive
proposals (including cost or price, cost- or price-related factors, and noncost- or nonprice-related
factors); and

(ii) the relative importance assigned to each of those factors (and

subfactors); and

(B)(i) in the case of sealed bids--

(I) a statement that sealed bids will be evaluated without
discussions with the bidders; and

(II) the time and place for the opening of the sealed bids; or

(ii) in the case of competitive proposals--

(I) a statement that the proposals are intended to be evaluated with,
and award made after, discussions with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discussions with the offerors (other than
discussions conducted for the purpose of minor clarification), unless discussions are determined to
be necessary; and

(II) the time and place for submission of proposals,

(3) The head of an agency. in issuing a solicitation for a contract to be awarded using
sealed bid procedures. shall not include in such solicitation a clause providing for the evaluation of
prices under the contract for options to purchase additional supplies or services under the contract
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unless the head of the agency has determined that there is a reasonable likelihoo4dAhatthe options
will be exercised.

(3a4 In prescribing the evaluation factors to be included in each solicitation for
competitive proposals, the head of an agency shall clearly establish the relative importance
assigned to the evaluation factors and subfactors, including the quality of the product or services
to be provided (including technical capability, management capability, and prior experience of the
offeror).

(b)(1) The head of an agency shall evaluate sealed bids and competitive proposals and maku an
award based solely on the factors specified in the solicitation.

(2) All sealed bids or competitive proposals received in response to a solicitation may be
rejected if the head of the agency determines that such action is in the public interest.

(3) Sealed bids shall be opened publicly at the time and place stated in the solicitation. The
head of the agency shall evaluate the bids in accordance with paragraph (1) without discussions
with the bidders and, except as provided in paragraph (2), shall award a contract with reasonable
promptness to the responsible bidder whose bid conforms to the solicitation and is most
advantageous to the United States, considering only price and the other price-related factors
included in the solicitation, The award of a contract shall be made by transmitting written notice
of the award to the successful bidder,

(4)(A) The head of an agency shall evaluate competitive proposals in accordance with
paragraph (1) and may award a contract--

(i) after discussions with the offerors, provided that written or oral
discussions have been conducted with all responsible offerors who submit proposals within the
competitive range; or

(ii) based on the proposals received, without discussions with the offerors
(other than discussions conducted for the purpose of minor clarification) provided that the
solicitation included a statement that proposals are intended to be evaluated, and award made,
without discussions, unless discussions are determined to be necessary,

(B) Except as provided in paragraph (2), the head of the agency shall award a
contract with reasonable promptness to the responsible source whose proposal is most
advantageous to the United States, considering only cost or price and the other factors included in
the solicitation. The head of the agency shall award the contract by transmitting written notice of
the award to such source and shall promptly notify all other offerors of the rejection of their
proposals, The reaulations implementing this chapter shall- -

(i) establish the criteria for determining whether a unsuccessful offor is
entitled to a d fn&
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(ii) provide that any required debriefing shall be conducted to the maximum
extent practicable within 15 onlendar days after the date of awarcd and

(iii) provide that any reuired debriefing contain information on the
strengths and weaknesses of that offeror's proposal.

(C) Subparagraph (B) does not apply with respect to the award of a contract for
the acquisition of perishable subsistence items.

(5) Where a protest is filed pursuant to the procedures in 31 U.S.C. § 3551 et seq. and
where an actual or prospective offeror so requests. a file of the protest shall be established by the
contracting activit and reasonable access shall be p ovided to actual or prospective offerors.
This file should contain such information as would ordinarily be releasable under the Freedom of
Information ACt.

(6) If a protest is flied and if the head of the agengy determtines that a solicitation.

progosed award, or award does not comply with a statute or regulation. the head of the agenc
may take any action which the agency is authorized to take under 31 U.S.C. § 3554 (b)(1)(A)-(F).

(-W() If the head of an agency considers that a bid or proposal evidences a violation of the
antitrust laws, he shall refer the bid or proposal to the Attorney General or appropriate action.

(c) The Secretary of Defense shall ensure that before a contract for the delivery of supplies to the
Department of Defense is entered into--

(1) when the appropriate officials of the Department are making an assessment of the most
advantageous source for acquisition of the supplies (considering quality, price, delivery, and other
factors), there is a review of the availability and cost of each item of supply--

(A) through the supply system of the Department of Defense; and

(B) under standard Government supply contracts, if the item is in a category of
supplies defined under regulations of the Secretary of Defense as being potentially available under
a standard Government supply contract; and

(2) there is a review of both the procurement history of the item and a description of the
item, including, when necessary for an adequate description of the item, a picture, drawing,
diagram, or other graphic representation of the item.

(d)(1)(A) The Secretary of Defense shall ensure that, in preparing a solicitation for the award of a
development contract for a major system, the head of an agency consider requiring in the
solicitation that an offeror include in its offer proposals described in subparagraph (B). In
determining whether to require such proposals, the head of the agency shall give due
consideration to the purposes for which the system is being procured and the technology
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necessary to meet the system's required capabilities. If such proposals are required, the head of
the agency shall consider them in evaluating the offeror's price.

(B) Proposals referred to in the first sentence of subparagraph (A) are the

following:

(i) Proposals to incorporate in the design of the major system items which
are currently available within the supply system of the Federal agency responsible for the major
system, available elsewhere in the national supply system, or commercially available from more
than one source.

(ii) With respect to items that are likely to be required in substantial
quantities during the system's service life, proposals to incorporate in the design of the major
system items which the United States will be able to acquire competitively in the future.

(2)(A) The Secretary of Defense shall ensure that, in preparing a solicitation for the award
of a production contract for a major system, the head of an agency consider requiring in the
solicitation that an offeror include in its offer proposals described in subparagraph (B), In
determining whether to require such proposals, the head of the agency shall give due
consideration to the purposes for which the system is being procured and the technology
necessary to meet the system's required capabilities. If such proposals are required, the head of
the agency shall consider them in evaluating the offeror's price.

(B) Proposals referred to in the first sentence of subparagraph (A) are proposals
identifying opportunities to ensure that the United States will be able to obtain on a competitive
basis items procured in connection with the system that are likely to be reprocured in substantial
quantities during the service life of the system. Proposals submitted in response to such
requirement may include the following:

(i) Proposals to provide to the United States the right to use technical data
to be provided under the contract for competitive reprocurement of the item, together with the
cost to the United States, if any, of acquiring such technical data and the right to use such data.

(ii) Proposals for the qualification or development of multiple sources of
supply for the item.

(3) If the head of an agency is making a noncompetitive award of a development contract
or a production contract for a major system, the factors specified in paragraphs (1) and (2) to be
considered in evaluating an offer for a contract may be considered as objectives in negotiating the
contract to be awarded, Such objectives may not impair the rights of prospective contractors or
subcontractors otherwise provided by law.

(4)(A) Whenever the head of an agency requires that proposals described in paragraph
(1)(B) or (2)(B) be submitted by an offeror in its offer, the offeror shall not be required to provide
a proposal that enables the United States to acquire competitively in the future an identical item if
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the item was developed exclusively at private expense unless the head of the agency determines
that--

(i) the original supplier of such item will be unable to satisfy program
schedule or delivery requirements; or

(ii) proposals by the original supplier of such item to meet the mobilization
requirements are insufficient to meet the agency's mobilization needs.

(B) In considering offers in response to a solicitation requiring proposals described in
paragraph (1)(B) or (2)(B), the head of an agency shall base any evaluation of items developed
exclusively at private expense on an analysis of the total value, in terms of innovative design, life-
cycle costs, and other pertinent factors, of incorporating such items in the system.
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1.2.3. 10 U.S.C. § 2306

Kinds of contracts

1.2.3.1. Summary of the Law

This statute prohibits the use of cost-plus-a-percentage-of-cost contracts but authorizes an
agency to use any other kind of contract that will promote the best interests of the Government
when using other than sealed bid procedures. I Cost reimbursement and incentive contracts must
be approved by the head of the agency.2 With limited exceptions, all contracts issued under other
than sealed bid procedures must contain a contractor warranty against the payment of any fee
contingent on the securing of contract award. 3

This law also establishes fee limitations for cost-plus-a-fixed-fee contracts.4 The fee for
such a contract for experimental, developmental or research work may not exceed 15% of the
estimated cost of the contract, exclusive of the fee. The fee, plus costs, on such a contract for
architectural or engineering services for a public work or utility, together may not exceed 6% of
the estimated cost (exclusive of fees) of the public work or utility contract. On any other cost-
plus-a-fixed-fee contract, the fee may not exceed 10% of the estimated contract cost exclusive of
fee.

Cost and cost-plus-a-fixed-fee contracts must require the contractor to notify the agency
before the contractor enters into any cost-plus-a-fixed-fee subcontract, or fixed-price subcontract
or purchase order which exceeds the small purchase threshold or 5% of the estimated cost of the
prime contract. 5

Two subsections of this statute address multiyear contracting. First, the head of an agency
is authorized to enter into contracts not exceeding five years for, the operation, maintenance and
support of facilities, the maintenance or modification of highly complex military equipment,
specialized training and base services. For each such contract, the agency head must determine,
among other things, that the contract will encourage effective competition and promote
economies of scale. A cancellation or termination fee must be paid if funds are not available to
continue such a contract into a subsequent fiscal year.6

Second, this law contains extensive provisions relating to the use of multiyeat contracts
not exceeding five program years for the procurement of property, including weapon systems and
items and services associated with weapon systems.7 The head of an agency other than the Coast

110 U.S.C. § 2306(a).
210 U.S.C. § 2306(c).
310 U.S.C. § 2306(b).
410 U.S.C. § 2306(d).
510 U.S.C. § 2306(e). peding Page Blank
610 U.S.C. § 2306(g). Prec
710 U.S.C. § 2306(h).
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Guard or NASA may use such a contract if he finds that certain statutory criteria are met. Again,
a cancellation or termination fee must be paid if funds are not available to continue such a
contract into a subsequent fiscal year. The agency head must notify Congress before entering into
such a contract if the termination or cancellation clause sets forth a ceiling in excess of $100
million, The Sec.retary of Defense is required to prescribe regulations which will promote the
efficient use of multiyear contracting, broaden the defense industrial base, and not curtail possible
competition for items to be delivered under such a contract,

Finally, additional provisions apply to the use of such multiyear contracts if Congress has
specifically authorized the use of multiyear contracting authority for a defense acquisition
program, Agencies may not use the authority of section 2306(h) to enter such multiyear contracts
when Congress has so acted unless program support costs are fully funded and production will be
at not less than economic rates. Second, if Congress specifically authorizes the use of multiyear
contracting for a defense procurement program but grants such authority contingent upon the
achievement of cost savings, and the cost savings cannot be met, the President may request relief
from the specified cost savings.8

1.2.3.2. Background of the Law

This statute originated in section 4 of the Armed Service Procurement Act of 1947.9 It
was first amended in 1962 by the Truth in Negotiations Act which established the requirement for
certified cost or pricing data, 10 Those provisions of the statute pertaining to cost or pricing data
were recodified at 10 U.S.C. § 2306a in 1986,11

Other than amendments pertaining to cost or pricing data, almost all revisions to the
statute have involved multiyear contracting. In 1968, Congress added subsection (g) to the
statute concerning certain contracts exceeding one year, 12  The subsection was added to
authorize DOD to take advantage of economies of scale possible with longer term contracts, but
it limited 6,ch authority to contracts outside the 48 contiguous states and the District of
Columbia, 13 At that time, DOD did not convincingly demonstrate to Congress that greater
benefits would accrue to the Government than could be obtained on a year-to-year competitive
basis within the boundary of the 48 contiguous states. 14

Congress reassessed its position regarding multiyear contracts in 1981, In that year, it
removed the geographical limitation in subsection (g) and added parag'aphs (h)(1)-(8),15

81d.
9Armcd Services Procurement Act of 1947, Pub, L, No, 80413, § 4 62 Stat, 20, 22, 23 (1948), The statute was
initially codified at 41 U.S.C. § 153 and subsequently recodified at io U.S.C. § 2306 by Pub, L, No. 84-1028, ch.
1041, 70A Stat, 130 (1956).
10Act of Sept. 10, 1962, Pub, L. No. 87-653, 76 Stat. 528 (1962).
llNational Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 952, 100 Stat, 3816, 3945
1986) (identical legislation omitted),
2 Act of July 5, 1968, Pub. L, No. 90-378, § 1, 82 Stat. 289.

13H.R. PUP, No, 1315, 90th Cong,, 2d Seas, 1 (1968).
141d. at 2,
15Department of Defense Authorization Act, 1982, Pub, L. No. 97-86, § 909(b), 95 Stat. 1099, 1118-20 (1981),
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Although recogni;.,nFg that multiyear contracts pose certain disadvantages, Congress authorized
DOD to enter such contracts on a selective basis in an attempt to control weapon system costs
and to provide defense contractors an incentive to invest in new technology, facilities and
equipment. 1

6

In 1989, Congress added paragraphs (h)(9), (h)(10) and (h)(l 1) to codify conditions and
limitations for multiyear contracting that had been imposed previously on an annual basis, 17 One
such condition required a multiyear contract to achieve a 10% cost savings. In 1990, Congress
eliminated the percentage savings requirement because it was too rigid. 18

Congress has also included in recent defense appropriations acts two recurring sections
which have impacted this statute, but which have not been codified. For the last four years, one
section has raised the approval level for the use of certain contract types. Congress has precluded
DOD from using a fixed price contract in excess of $10 million for the development of a major
system or subsystem unless approved by the Under Secretary of Defense for Acquisition. 19

The other section, also included for at least the past four years, places additional
restrictions on the use of multiyear contracts, Congress must be notified before: (1) the award of
any multiyear contract that provides for economic order quantity purchases in excess of $20
million in any year; (2) the award of a contract for advance procurement leading to a multiyear
contract that provides for economic order quantity purchases in excess of $20 million in any year;
(3) the award of a multiyear contract that includes an unfunded contingent liability in excess of
$20 million; and (4) the termination of a multiyear contract. Additionally, a multiyear contract
may not be entered into if it exceeds $500 million for any system or component thereof, unless
specifically provided for in a DOD appropriation act, or without conducting a present value
analysis.20

1.2.3.3. Law in Practice

FAR Part 16 and DFARS Part 216 implement statutory requirements concerning types of
contracts, FAR Subpart 3,4 and DFARS Subpart 203A4 prescribe regulations concerning
contingent fees, FAR Subpart 15,9 and DFARS Subpart 215.9 prescribe fee limitations for

16HR. RFp. No, 71, Pt. III, 97th Cong., 1st Sess. 19-22 (1981).
17National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub, L, No. 101-189, § 805(a). 103 Stat.
1352, 1488 (1989). H,R, REP, No, 331, 101st Cong,, Ist Sess. 450,451 (1989).
I8 National Defense Authorization Act for Fiscal Year 1991, Pub, L. No, 101-510, § 808, 104 Stat. 1485, 1593
1990). HR. REP, No, 923, 101st Cong., 2d Sess. 623 (1990).9Dcpartment of Defense Appropriations Act, 1993, Pub, L. No. 102-396, § 9037, 106 Stat. 1876 (1992);

Department of Defense Appropriations Act, 1992, Pub, L, No. 102-172, § 8037, 105 Stat, 1150, 1179-80 (1991);
Department of Defense Appropriations Act, 1991, Pub. L. No. 101-511, § 8038, 104 Stat, 1856, 1882-83 (1990);
Department of Defense Appropriations Act, 1990, Pub. L. No, 101-165, § 9048, 103 Stat. 1139 (1989) (none
cod•fled).
20Department of Defense Appropriations Act, 1993, Pub, L. No. 102-396, § 9013, 106 Stat. 1876 (1992),
Department of Defease Appropriations Act, 1992, Pub. L. No. 102-172, § 8013, 105 Stat, 1150 (1991);
Department of Defense Appropriations Act, 1991, Pub. L. No. 101-511, § 8014, 104 Stat. 1856 (1990);
Department of Defense Appropriations Act, 1990, Pub. L. No. 101-165, § 9021, 103 Slat. 1112 (1989) (none
codifie7),
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certain kinds of contracts specified in the statute. FAR 44.201-2 implements the statutory
requirement that prime contractors under cost reimbursement contracts notify the procuring
agency before entering into cost reimbursement and certain fixed price subcontracts. FAR
Subpart 17. ' and DFARS Subpart 217.1 address multiyear contracting.

1.2.3.4. Recommendations and Justification

Delete section 2306(c).

Section 2306(c) requir,•s approval by the head of an agency before use of a cost
reimbursement or incentive contract is allowed. However, as discussed above, Congress has for
the last four years raised the approval level to the Under Secretary of Defense for Acquisition for
fixed price contracts in excess of $10 million for the development of a major system or subsystem.

One Government comment recommended repealing section 2306(c) 21 but another thought
the statute should remain unchanged.22 An industry comment opined that the section could be
repealed, but only if all of the authorization and appropriation limitations on fixed price
development contracts were consolidated into one section. 23 The latter comment also stated the
additional limitations in the appropriations acts should remain a part of defense acquisition law.

The Panel recommends that section 2306(c) be repealed and that the recent approval
restrictions in the appropriations acts not remain a part of defense acquisition law. The agency
head determination required by section 23 06(c), which is delegable pursuant to section 2311,
often becomes a superfluous justification of a contract type which has already been completely
evaluated by the acquisition strategy panel, through approval of the acquisition plan by the Senior
Procurement Executive, or by an Under Secretary of Defense (Acquisition) review. Moreover,
the section 2306(c) determination and the approval restrictions in the appropriations acts will be
unnecessary if the Panel's recommended statement of defense procurement policy is properly
implemented by regulations. The recommended policy, which is expressed at section 2301(a)(4),
states that:

Property and services for the Department may be acquired by any
kind of contract, other than cost-plus-a-percentage-of-cost
contracts, but including multiyear contracts, that will promote the
interest of the United States and will provide for appropriate
allocation of risk between the Government and the contractor with
duo- rgrd to the nature of the property or services to be

n.'j 24

2 1Letter from SAF/AQC to Maj Gen J. D. Slinkard and T. J. Madden (July 15, 1992).
22Letter from DOD Inspector General to Stuart A. Hazlett (July 1, 1992).
23Letter from D, Fuqua, 3. R. Hogg, D. C. Heinemeier, and 3. 3. Stocker to Maj Gen J, D, Slinkard and T, J.
Madden (July 10, 1992) (commenting on CICA issues),
24Emphasis added,
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This policy seeks to ensure agencies select the appropriate type of contract by requiring them to
focus on the nature of property or services to be acquired and the proper allocation of risk
between the parties. The methodology for implementing this policy, including the prescription of
approval requirements by the milestone decision authority, or other officials, should be left
entirely to the regulations. The Panel considers selection of contract type to be an integral part of
the acquisition strategy and planning process.

Amend section 2306(d) to delete 6% fee limit.

This amendment should be made to parallel the Panel's recommended repeal of 10 U.S.C.
§§ 4540, 7212, and 9540, which would delete the fee limits for architectural and engineering
services.25

Amend section 2306(e)(2) by replacing "small purchase
threshold" with "simplified acquisition threshold."

This amendment is necessary to conform to the Panel's recommended change to 41 U. S.C.
§ 403(11), which would establish a simplified acquisition threshold of $100,000.

IV

Delete section 2306(f).

The Panel believes it is no longer necessary to signal where the Truth in Negotiations Act
is codified,

V

Retain section 2306(g) and (h), which concern multiyear
contracting.

The Panel twice solicited comments on this statute, but received no substantive comments
regarding the multiyear contracting provisions. The Panel recognizes that in the present
environment, which is marked by uncertainties regarding the threats to national defense, future
defense budgets, and the status of weapons systems acquisition, the utility of multiyear
contracting is reduced. Nevertheless, the Panel believes the provisions now codified represent a
reasonable framework for multiyear contracting. Consequently, these two subsections should be
retained.

25See Chapter 3,3.11 of this Report for analysis of 10 U.S.C. §§ 4540, 9540, and 7212 and the rationale for
deleting the fee provisions,
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1.2.3.5. Relationship to Objectives

The Panel believes adoption of the proposed changes will serve the best interests of the
DOD, further streamline the acquisition process, and encourage the exercise of sound judgment
by acquisition personnel. Also, the law, as amended, would identify broad policy objectives and
the fundamental requirements to be achieved, while leaving the detailed implementing
methodology to the acquisition regulations,

1.2.3.6. Proposed Statute

10 U.S.C. § 2306. Kinds of contracts

(a) The cost-plus-a-percentage-of-cost system of contracting may not be used. Subject to the
limitation in the preceding sentence, the other provisions of this section, and other applicable
provisions of law, the head of an agency, in awarding contracts under this chapter after using
procedures other than sealed-bid procedures, may enter into any kind of contract that he considers
will promote the best interests of the United States,

(b) Each contract awarded under this chapter after using procedures other than sealed-bid
procedures shall contain a warranty, determined to be suitable by the head of the agency, that the
contractor has employed or retained no person or selling agency to solicit or obtain the contract
under an understanding or agreement for a commission, percentage, brokerage, or contingent fee,
except a bona fide employee or established commercial or selling agency maintained by him to
obtain business, If a contractor breaks such a warranty the United States may annul the contract
without liability or may deduct the commission, percentage, brokerage, or contingent fee from the
contract price or consideration.

I(e) No cost contract, cost plus a fixed fee contract, or incentiye contract may be made under this.
chapter unless the head of the agency detrmines that suih it contract is likely to b: less .eestlyto
the United States than any other kind of eentrai t er that it ia impreetiCable to obtain property or

ser es of the kind or quality rcguircdexeept under such 8 COntract,

I (d)(c) The fee for performing a cost-plus-a-fixed-fee contract for experimental, developmental, or
research work may not be more than 15 percent of the estimated cost of the contract, not
including the fee -bc.. Te fo r. perfrming a est plus a fixed fee eent-fe.o, .t.:,.^, or

•Ng&eri sevice 9 br a public work or utility plus the cost o- t ecricc sels to thc eontractor
mayi net be- e MONhan 6 pecent of the estimetid eost of that work Or prjc ,nt il -lfees.
The fee for performing any other cost-plus-a-fixed-fee contract may not be more than 10 percent
of the estimated cost of the contract, not including the fee. Determinations under this subsection
of the estimated costs of a contract or project shall be made by the head of the agency at the time
the contract is made.

I (e)(d) Each cost contract and each cost-plus-a-fixed-fee contract shall provide for notice to the
agency by the contractor before the making, under the prime contract, of--
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(1) a cost-plus-a-fixed-fee subcontract; or

(2) a fixed-price subcontract or purchase order involving more than the greater of (A) the
8l.-PVF-Oh simliied acquisition threshold, or (B) 5 percent of the estimated cost of the prime
contract.

(4 gSo alled Motuth in *negetiations" provi"ien lfazi,•n f t co-t or pricing data to be subl"itted by
certain oentraetore and subcontractors arc prcvided in seefien 2306a ofthis title.

I (-){,)(I) The head of an agency may enter into contracts for periods of not more than five years
for the following types of services (and items of supply related to such services) for which funds
would otherwise be available for obligation only within the fiscal year for which appropriated--

(A) operation, maintenance, and support of facilities and installations;

(3) maintenance or modification of aircraft, ships, vehicles, and other highly
complex military equipment;

(C) specialized training necessitating high quality instructor skills (for example,
pilot and aircrew members; foreign language training); and

(D) base services (for example, ground maintenance; in-plane refueling; bus
transportation; refuse collection and disposal); whenever he finds that--

0 (i) there will be a continuing requirement for the services consonant with
current plans for the proposed contract period;

(ii) the furnishing of such services will require a substantial initial
investment in plant or equipment, or the incurrence of substantial contingent liabilities for the
assembly, training, or transportation of a specialized work force; and

(iii) the use of such a contract will promote the best interests of the United
States by encouraging effective competition and promoting economies in operation.

(2) In entering into such contracts, the head of the agency shall be guided by the following
principles:

(A) The portion of the cost of any plant or equipment amortized as a cost of
contract performance should not exceed the ratio between the period of contract performance and
the anticipated useful commercial life of such plant or equipment. Useful commercial life, for this
purpose, means the commercial utility of the facilities rather than the physical life thereof, with
due consideration given to such factors as location of facilities, specialized nature thereof, and
obsolescence.
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(B) Consideration shall be given to the desirability of obtaining an option to renew
the contract for a reasonable period not to exceed three years, at prices not to include charges for
plant, equipment and other nonrecurring costs, already amortized.

(C) Consideratiun shall be given to the desirability of reserving in the agency the
right, upon payment of the unamortized portion of the cost of the plant or equipment, to take title
theretc undOr appropriate circumstances.

(3) In the event finds are not made available for the continuation of such a contract into a
subsequent fiscal year, the contract shall be canceled or terminated, and the costs of cancellation
or termination may be paid from--

(A) appropriations originally available for the performance of the contract
concerned;

(B) appropriations currently available for procurement of the type of services
concerned, and not otherwise obligated; or

(C) funds appropriated for those payments.

I (h)(O(l) To the extent that funds are otherwise available for obligation, the head of an agency
may make multiyear contracts for the purchase of property, including weapon systems and items
and services associated with weapon systems (or the logistics support thereof), whenever he
finds--

(A) that the use of such a contract will promote the national security of the United
States and will result in substantial savings of the total anticipated costs of carrying out the
program through annual contracts;

(B) that the minimum need for the property to be purchased is expected to remain
substantially unchanged during the contemplated contract period in terms of production rate,
procurement rate, and total quantities;

(C) that there is a reasonable expectation that throughout the contemplated
contract period the Department of Defense will request funding for the contract at the level
required to avoid contract cancellation;

(D) that there is a stable design for the property to be acquired and that the
technical risks associated with such property are not excessive; and

(E) that the estimates of both the cost of the contract and the anticipated cost
avoidance through the use of a multiyear contract are realistic.

1-84



(2)(A) The Secretary of Defense shall prescribe defense acquisition regulations to promote
the use of inultiyear contracting as authorized by paragraph (1) in a manner that will allow the
most efficient use of multiyear contracting.

(B) Such regulations may provide for cancellation provisions in such multiyear
contracts to the extent that such provisions are necessary and in the best interests of the United
States. Such cancellation provisions may include consideration of both recurring and
nonrecurring costs of the contractor associated with the production of the items to be delivered
under the contract.

(C) In order to broaden the defense industrial base, such regulations shall provide
that, to the extent practicable--

(i) multiyear contracting under paragraph (1) shall be used in such a
manner as to seek, retain, and promote the use under such contracts of companies that are
subcontractors, vendors, or suppliers; and

(ii) upon accrual of any payment or other benefit under such a multiyear
contract to any subcontractor, vendor, or supplier company participating in such contract, such
payment or benefit shall be delivered to such company in the most expeditious manner practicable.

(D) Such regulations shall also provide that, to the extent practicable, the
administration of this subsection, and of the regulations prescribed under this subsection, shall not
be carried out in a manner to preclude or curtail the existing ability of agencies in the Department
of Defense to--

(i) provide for competition in the production of items to be delivered under
such a contract; or

(ii) provide for termination of a prime contract the performance of which is
deficient with respect to cost, quality, or schedule.

(3) Before any contract described in paragraph (1) that contains a clause setting forth a
cancellation ceiling in excess of $100,000,000 may be awarded, the head of the agency concerned
shall give written notification of the proposed contract and of the proposed cancellation ceiling for
that contract to the Committees on Armed Services and on Appropriations of the Senate and
House of Representatives, and such contract may not then be awarded until the end of a period of
30 days beginning on the date of such notification.

(4) Contracts made under this subsection may be used for the advance procurement of
components, parts, and materials necessary to the manufacture of a weapon system, and contracts
may be made under this subsection for such advance procurement, if fe,. 'ble and practical, in
order to achieve economic-lot purchases and more efficient production r-.tes.
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(5) In the event funds are not made available for the continuation of a contract made under
this subsection into a subsequent fiscal year, the contract shall be canceled or ten-ninated, and the
costs of cancellation or termination may be paid from--

(A) appropriatioi•s originally available for the performance of the contract
concerned;

(B) appropriations currently available for procurement of the type of property

concerned, and not otherwise obligated; or

(C) funds appropriated for those payments.

(6) This subsection does not apply to contracts for the purchase of property to which
section 111 of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 759)
applies.

(7) This subsection does not apply to the Coast Guard or the National Aeronautics and
Space Administration,

(8) For the purposes of this subsection, a multiyear contract is a contract for the purchase
of property or services for more than one, but not more than five, program years. Such a contract
may provide that performance under the contract during the second and subsequent years of the
contract is contingent upon the appropriation of funds and (if it does so provide) may provide for
a cancellation payment to be made to the contractor if such appropriations are not made,

(9) A multiyear contract may not be entered into for any fiscal year under this subsection
for a defense acquisition program that has been specifically authorized by law to be carried out
using multiyear contract authority unless each of the following conditions is satisfied:

(A) The Secretary of Defense certifies to Congress that the current five-year
defense program fully funds the support costs associated with the multiyear program.

(B) The proposed multiyear contract provides for production at not less than
minimum economic rates given the existing tooling and facilities.

(10) The Secretary of Defense may instruct the Secretary of the military department
concerned to incorporate into a proposed multiyear contract negotiated priced options for varying
the quantities of end items to be procured over the period of the contract.

(11) If for any fiscal year a multiyear contract to be entered into under this subsection is
authorized by law for a particular procurement program and that authorization is subject to
certain conditions established by law (including a condition as to cost savingi to be achieved
under the multiyear contract in comparison to specified other contracts) and if it appears (after
negotiations with contractors) that such savings cannot be achieved, but that substantial savings
could nevertheless be achieved through the use of a multiyear contract rather than specified other
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contracts, the President may submit to Congress a request for relief from the specified cost
savings that must be achieved through multiyear contracting for that program. Any such request
by the President shall include details about the request for a multiyear contract, including details
about the negotiated contract terms and conditions.
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1.2.4. 10 U.S.C. § 2317

Encouragement of competition and cost savings

1.2.4.1. Summary of the Law

This section requires the Secretary of Defense to establish procedures to ensure that
personnel appraisal systems of DOD give appropriate recognition to efforts to increase
competition and achieve cost savings in areas related to contracts.

1.2.4.2. Background of the Law

This statute was enacted in 1984 by Pub. L. No. 98-525,1 and has not been amended.

1.2.4.3. Law in Practice

The Panel was unable to identify specific policy or regulatory implementation of section
2317 at the OSD level. In response to the Panel's request for information on whether ippropriate
procedures have been implemented, the Air Force stated that it complied with this statute after
passage in 1984 and reiterated the requirement as a mandatory appraisal factor in model
performance standards issued in 1987.2

1.2.4.4. Recommendation and Justification

Repeal

The Panel requested comments on section 2317, as well as other statutes related to the
Competition in Contracting Act (CICA). In addition to the Air Force comment cited above, the
Air Force stated that the Competition Advocate General of the Air Force does not believe this
factor is necessary to ensure a successfiil competition program, and recommended repeal.3
Another commenter stated, "There is a question as to the need for this provision in light of the
passage of the Defense Workforce Improvement Act subsequent to CICA, and the creation of the
acquisition corps."4

The Panel recognizes that efforts to increase competition and achieve cost savings are
important in the work of many DOD personnel. There are many laws, regulations, processes, and

IDepartment of Defense Authorization Act, 1985, Pub. L. No. 98-525, § 1215, 98 Stat. 2492, 2592 (1984).
2Memorandum from SAF/AQC signed by Ira L. Kemp, Associate Deputy, to Working Group 2, Advisory Panel on
Streamlining and Codifying Acquisition Law, Defense Systems Management College (July 15, 1992).
31d..
4 Letter from Council of Defense and Space Industry Associations (CODSIA) signed by Don Fuqua, President,
AIA, Dan C. Heinemeier, Vice President, ETA, James K. Hogg, President, NSIA, and John J. Stocker, President,
Shipbuilders Council of America, to Maj Gen John D. Slinkard, USAF and Thomas J. Madden, Department of
Defense Advisory Panel on Streamlining and Codifying Acquisition Law (July 10, 1992).
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reviews which support competition and cost savings. This section does not add meaningful or
unique requirements to the inherent responsibilities of agency heads to provide appropriate
systems of performance appraisal for agency personnel. Therefore, the Panel considers section
2317 to be an unnecessary Congressional requirement placed on a traditional management
prerogative.

1.2.4.5. Relationship to Objectives

Repeal would support the Panel's goal of streamlining acquisition laws and its objective of
encouraging the exercise of sound judgment on the part of acquisition personnel.
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1.2.5. 10 U.S.C. § 2318

Advocates for competition

1.2.5.1. Summary of the Law

This section requires the Secretary of Defense to designate a competition advocate for the
Defense Logistics Agency, with the same responsibilities and functions as those designated
pursuant to 41 U.S.C. § 418, In addition, it specifies that competition advocates of the agencies
named in section 2303(a)1 shall be a general or flag officer, or a OS-16 or above, Advocates are
designated to serve for a minimum of two years,

Advocates for competition of DOD agencies must transmit to the Secretary of Defense,
for inclusion in the Secretary's report to Congress required by section 23 of the Office of Federal
Procurement Policy Act (41 U.S.C. § 419), an annual report describing their activities. This
report is to be included in the form in which it was submitted to the Secretary.

1.2.5.2. Background of the Law

This statute was added by Pub. L No, 98-525 in 19842 a,,d was amended in 19873 and
1991,4 The legislative history indicates that the general/flag officer level was a compromise, and
originally the Senate wanted a major general or rear admiral, Section 2318(c) specifies reporting
requirements to Congress based upon 41 U.S.C. § 419, which expired in 1990,5

1.2.5.3. Law In Practice

The requirement to designate agency and procuring activity competition advocates, as
well as their duties and responsibilities under 41 U.S.C. § 418, is implemented in FAR Subpart
6,5. This subpart is n,: supplemented by the DFARS; however, the duties and responsibilities are
the same under section 2318, By memorandum, the Deputy Secretary of Defense recently
directed that competition advocates within DOD, designated under section 2318 or 41 U.S.C. §
418, shall also perform similar duties and responsibilities for commercial and non-developmental
item advocacy. 6

ISee Chapter 1.1.3 of this Report for analysis of 10 U.S.C. § 2303.
2 Department of Defense Authorization Act, 1985, Pub. L. No. 98-525, § 1216(a), 98 Stat. 2492, 2593 (1984).
3 Defense Technical Corrections Act of 1987, Pub. L. No. 100-26, § 7(d)(4), 101 Stat. 273, 281.
4 Persian Gulf Conflict Supplemental Authorization and Personnel Benefits Act of 1991, Pub, L. No. 102-25, §
701(0(1), 105 Stat. 75, 115 (1991).
5See Chapter 1.2,11 of this Report for analysis of 41 U.S.C. § 419,
6Memorandum from Honorable Donald J. Atwood Jr., Deputy Secretary of Defense to DOD agencies (April 24,
1992).
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1.2.5.4. Recommendations and Justification

I

Retain section 2318(a) and (b).

The Panel solicited comments on combining section 2318 with 41 U.S.C. § 418.
Comments were divided, but the Defense Logistics Agency expressed concern that its ability to
designate a competition advocate at other than a flag level or equivalent would need to be
preserved. 7 The Panel believes that the designation of military or civilian grade requirements for
agency competition advocates within DOD should remain in a DOD specific statute under the
purview of the committees on Armed Services,

II

Amend section 2318 by repealing subsection 2318(c).

The Panel believes the requirement for each competition advocate of a DOD agency to
report to Congress, as part of an annual report by the Secretary of Defense, has clearly served its
purpose, and the Panel has recommended deletion of 41 U.S.C. § 419, since its requirements
expired in 1990.8 The requirements for reporting to the agency senior procurement executive,
included in 41 U.S.C. § 418(b)(3) and (4) and implemented in FAR Subpart 6,5, provide both the
duty to report to an appropriate executive level and ample opportunity to bring barriers or
problems to the attention of senior management,

1.2.5.5. Relationship to Objectives

Recommendation II supports the Panel's goal of simplifying and streamlining the body of
acquisition law.

1.2.5.6. Proposed Statute

10 U.S.C. § 2318. Advocates for competition

(a)(1) In addition to the advocates for competition established or designated pursuant to
section 20(a) of the Office of Federal Procurement Policy Act (41 U.S.C. § 418(a)), the Secretary
of Defense shall designate an officer or employee of the Defense Logistics Agency to serve as the
advocate for competition of the agency.

(2) The advocate for competition of the Defense Logisticti Agency shall carry out the
responsibilities and functions provided for in sections 20(b) and 20(c) of the Office of Federal
Procurement Policy Act (41 U.S.C. § 418(b), (c)).

7Memorandum from DLA signed by Jill E, Pettibone, Acting Chief, Plans, Policies, and Systems Division,
Contract Management to Stuart A, Hazlett, Defense Systems Management College (July 2, 1992),
8See Chapter 1.2,11 of this Report for analysis of 41 U.S.C. § 419.
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(b) Each advocate for competition of an agency named in section 2303(a) of this title shall be a
general or flag officer if a member of the armed forces or a grade GS-16 or above under the
General Schedule (or in a comparable or higher position under another schedule), if a civilian
employee and shall be designated to serve for a minimum of two years.

(e) Bash adyocatc for- sompotitien of ean ageney of the Departtrent of Defeno: shall trfansmit to
the 8eeretWr of Defens a report dueacribing hW. astivitic during the preeeding year. The report Of
ech adyoate forompe tition shall be in-l ded in the aual repor of the Setry of Def
requifed by section 23 of the Offies of Fedeml Proceurment Policy Ast (41 U.S.C. 119), int the
fem -in which it was submitted to the Serear y.

1-93



1.2.6. 10 U.S.C. § 2319

Encouragement of new competitors

1.2.6.1. Summary of the Law

This statute seeks to encourage competition by placing certain restrictions on an agency's
ability to impose qualification requirements. 1 A "qualification requirement" is a "requirement for
testing or other quality assurance demonstration that must be completed by an offeror before
award of a contract.'' 2 The statute requires agencies to justify in writing any qualification
requirements and to estimate the costs of satisfying those requirements. Agencies must provide
written notice of precontract qualification requirements to potential offerors upon request and
provide them, upon request and on a reimbursable basis, an opportunity to demonstrate their
abilities to meet the standards specified for qualification. Agencies must promptly notify potential
offerors seeking qualification whether qualification is attained and, if not, explain why it was not
attained. 3 These requirements also apply before any qualified products list, bidders list, or
manufacturers list may be enforced. 4

The requirements for notice to, and demonstration by, potential offerors may be waived
for two years provided it is unreasonable for the agency to specify qualification standards a
potential offeror must demonstrate, and provided the agency competition advocate has reviewed a
determination to that effect. Such waiver authority does not apply to qualified product lists.5

An offeror normally may not be denied the opportunity to compete if it can demonstrate it
meets the standards for qualification before the date of contract award. 6 However, an agency is
not required to delay a procurement to allow a potential offeror to demonstrate its ability to meet
qualification standards.7

An agency is required to solicit additional sources to qualify for anticipated future
requirements if there are less than two qualified sources.8 An agency must also re-evaluate and
revalidate the need for a qualification requirement within seven years after its establishment. 9

141 U.S.C. § 253c imposes the same requirements as 10 U.S.C. § 2319 on executive agencies other than those
covered by this statute.2 10 U.SC. § 2319(a).
310 U.S.C. § 2319(b).
410 U.S.C. § 2319(c)(6).
510 U.S.C. § 2319(c)(2).
610 U.S.C. § 2319(c)(3).
710 U.S.C. § 2319(c)(5).
810 U.S.C. § 2319(d).
910 U.S.C. § 2319(e). Preceding Page Blank
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1.2.6.2. Background of the Law

Congress added this statute in 1984 because it believed qualification requirements,
particularly those which required a demonstration prior to award, were sometimes being used
inappropriately to restrict competition. In drafting this law, Congress attempted to balance its
desire for greater competition for Government contracts with legitimate concerns for product
quality, reliability, and maintainability. 10 In 1987, minor technical changes were made to this
law. 11

1.2.6.3. Law in Practice

FAR Subpart 9,2 and DFARS § 209,202 implement this statute.

1.2.6.4. Recommendation and Justification

Retain

The Panel recommends retaining this statute as presently written, The Panel believes that
it still fulfills a valid need, The Panel sought comments from industry and Government agencies
and identified no issues warranting amendment, 12

1.2.6.5. Relationship to Objectives

This statute encourages full and open access to the procurement system without unduly
burdening the process. It also outlines broad policy objectives while leaving detailed
implementing methodology to the acquisition regulations.

10Department of Defense Authorization Act, 1985, Pub. L. No. 98.525, § 1216(a), 98 Stat, 2492, 2593 (1984).
H.R. CONF, REP, No, 1080, 98th Cong., 2d Seass. 319 (1984),
"11Defense Technical CoTrections Act of 1987, Pub, L. No. 100.26, § 7(d)(5), (1)(4), (k)(3), 101 Stat. 273, 281, 282,
284 (1987).
12 Letter from SAF/AQC to Working Group 2 (July 15, 1992) (recommended allowing competition advocates to
exempt particular procurements from this statute to alleviate administrative burdens of the qualification process),

1-96



1.2.7. 10 U.S.C. § 2325

Preference for nondevelopmental items

1.2.7.1. Summary of the Law

This law establishes a preference for nondevelopmental items (NDIs) in DOD. The law
requires the Secretary of Defense to ensure that DOD defines and fulfills its requirements for the
procurement of supplies through NDIs to the maximum extent practicable. This means a new
item should only be developed if no acceptable item is already available in the marketplace. To
ensure this preference, requirements must be stated in terms of performance, functional, or
essential physical characteristics rather than in detailed design terms. In addition, market research
is required prior to developing new specifications to determine whether agency needs can be met
with existing or modified NDIs.

The statute defines a nondevelopmental item as any item of supply: (1) available in the
commercial marketplace; (2) previously developed that is in use by a depa-tment or agency of the
United States, a state or local Government or a foreign Government with which the United States
has a mutual defense cooperation agreement; (3) described in (1) or (2) above which requires only
minor modification to meet the procuring agency's requirements; or (4) currently being produced
that does not meet the above requirements solely because it is not yet in use, or is not yet
available in the commercial marketplace.

1.2.7.2. Background of the Law

Congress enacted this law in 19861 in response to the Packard Commission Report, A
Formula for Action, which recommended that DOD make greater use of components, systems,
and services available in the marketplace. 2 Congress intended this provision to reverse the long
standing bias to use detailed military specifications by establishing a preference for the
procurement of nondevelopmental items,3 As recently stated by the Comptroller General,

The fundamental purpose of the statutory NDI preference is to
preclude the unnecessary development of unique military
specifications and the anticipated higher cost of acquiring from
private industry items manufactured to those specifications rather
than items the private sector otherwise could provide. In other
words, if DOD can satisfy its needs with commercially available

INational Defense Authorization Act for Fiscal Year 1987, Pub, L. No. 99-661, 100 Stat. 3816, 3917 (1986)
identicai legislation omitted).
S, REP, No. 331, 99th Cong. 2d Scss, 265 (1986). There had been previous reports which also advocated more

Government reliance on commercial products, such as the 1972 Report of the Commission on Government
Procurement and the 1982 report issued by the Office of Management and Budget, Proposal for a Uniform Federal
Procurement System.
3S, REP. No. 331, 99th Cong. 2d Sess. 265 (1986).
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items or with such items with only minor modification to them,
DOD is to acquire such products instead of products manufactured
to its unique requirements. 4

Congress intended the definition of NDIs to be broader than the term "off-the-she'lf in
that NDIs include "commercial products and products in use by other federal agencies that may
require minor modification to meet the identified need."s By including in the definition items
currently being produced but not yet in use or not yet available in the commercial marketplace,
Congress intended to ensure that "newly developed products would be able to compete on an
equal basis with products already in the marketplace." 6

The law also required the Secretary of Defense to submit a report to Congress within one
year of the statute's enactment (1) identifying actions taken, including training and regulatory
changes, to implement the statute, (2) identifying impediments to NDI acquisition, and (3)
recommending any further legislation to promote acquisition of NDIs,7 Furthermore, the law
directed the GAO to conduct an independent evaluation, DOD submitted its report in 19878 and
the GAO submitted its report in 1989,9 The GAO report discusses nine impediments to the
acquisition of NDIs and commercial items,

In 1989, Congress passed another provision which impacted the acquisition of NDIs and
commercial items, but did not amend section 2325.10 Concerned by testimony presented by the
GAO and DOD Inspector General that DOD had been "unacceptably slow" in eliminating barriers
to the increased use of NDIs,11 Congress directed the Secretary of Defense to take several
actions, The Secretary was directed to issue regulations which would address impediments to the
acquisition of commercial items, These would include: (1) developing a simplified uniform
contract for the acquisition of commercial items which would eliminate or modify burdensome
and unnecessary clauses; (2) limiting the clauses required for inclusion in subcontracts under such
contracts, (3) developing a streamlined inspection clause that would take advantage of alternative
approaches to quality assurance, such as greater reliance on commercial warranties and awarding
to contractors with proven records of quality performance; and (4) revising the regulations which
require certified cost or pricing data to ensure such data is required for commercial items only
when necessary,

The Secretary was also directed to (1) enhance the training for acquisition personnel in the
acquisition of NDIs and commercial items, (2) study the impediments to the acquisition of NDIs
and develop a plan to address such impediments, and (3) establish a 3-year demonstration

4Motorola, Inca, Comp, Gen, B-247913.2, Oct. 13, 1992,
5S. RFP, No, 331, 99th Cong, 2d Sess, 265 (1986).6H.R, CoNF, REP, No, 1001, 99th Cong, 2d Sess, 496 (1986).
7National Defense Authorization Act for Fiscal Year 1987, Pub, L, No, 99-661, 100 Stat. 3816, 3917 (1986) (not
codified).
8NDI Acquisition, Progress, and Impediments (Dec. 1987).
9LU. S. GAO, Nondevelopmental Items, OAONSIAD-89-51 (1989).
10National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub, L, No. 101-189., § 824, 103 Stat,
1352, 1504 (1989) (not codified),
IIs, REP, No, 81, 101st Cong,, Ist Seas. 194 (1989); HR, CONK, Rpmr. No, 331, 101st Cong., 1st Sess. 612 (1989).
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program for the procurement of items of clothing using solicitation techniques similar to those
used in the commercial sector,

The following year, the Senate considered a Defense Department proposal to waive
virtually all statutes governing the acquisition process for commercial items, Although the Senate
was unwilling to grant "unbridled discretion to waive all current laws" before the 1989
amendments had been fully implemented, it did approve a bill which would codify certain portions
of the 1989 amendments, require DOD to prescribe streamlined procedures for the acquisition of
commercial products, and would establish test programs for the use of commercial bidders lists
and the award of contracts for commercial products without discussions, 12

The House agreed with the Senate that the 1989 reforms should be implemented before
embarking on major new legislative initiatives and, in keeping with that philosophy, would not
agree to the proposed Senate bill, 13 The resulting compromise amended the statute in 1990 by
simply adding paragraph (4) to section 2325(a). 14 This provision requires market research prior
to the development of new specifications in order to determine whether NDIs are available or
could be modified.

1.2.7.3. Law in Practice

DFARS 210.001 reiterates the statutory definition of NDIs and, through a brief policy
statement, DFARS 210,002-70 paraphrases the statute's objective of fdlfilling requirements for
supply items through the procurement of NDIs to the maximum extent practicable. DFARS
207.105(b)(6) requires that written acquisition plans for systems entering development include a
description of the market research efforts planned or undertaken to identify NDIs, DFARS
Subpart 211,70, titled "Contracting for Commercial Items," implements the requirements levied
by Congress in 1989 upon the Secretary of Defense,

The Comptroller General has issued several decisions which interpret this statute, Among
the decisions, one states that, for purposes of the definition, an item is "available" so long as it is
available by the date of award rather than at some earlier date, 15 Another states that the statutory
preference is only a preference and does not require any particular procurement to be for NDIs, 16

and a third condones a procurement limited to NDIs only, 17

12S. REP, No. 384, 101st Cong., 2d Sass. 188-89 (1990), to accompany S, 2884,
13H.R. CONF, REP, No, 923, 101st Cong., 2d Sess, 624 (1990)
14National Defense Authorization Act for Fiscal Year 1991. Pub, L. No, 101-510, 104 Stat, 1485, 1595 (1990).
"5Motorola, Inc., Comp, Gen, B-247913,2, Oct, 13, 1992,
16 See Harris Corp,, Comp. Gen, B-235126, 89-2 CPD ¶ 113.
17 SeeAstron, Comp. Gen. B-236922,2, 90.1 CPD ¶ 441,
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1.2.7.4. Recommendations and Justification

I

Amend section 2325 to ensure product descriptions promote
the use of both commercial and nondevelopmentai items.

The Panel's recommended change to section 2301 states that it is Congressional policy
that DOD shall, to the maximum extent practicable, (1) acquire commercial items, and require
prime contractors and subcontractors to maximize the use of commercial items as components
when the end item is not a commercial item, and (2) acquire, and require prime contractors and
subcontractors to incorporate, nondevelopmental items and components when commercial items
are not available, practicable or cost effective. These clearly stated preferences for commercial
and nondevelopmental items in section 2301 mean that the word "preference" may be deleted
from this section's titl-e and from section 2325(a) as unnecessary redundancies, and that this
statute should be focused on product descriptions.

The Panel also recommends amending subsection (a) by clarifying that requirements
should be defined in terms that permit fulfillment by the purchase of commercial items, as well as
nondevelopmental items. The addition of "commercial items" to this subsection, along with the
deletion of the word "preference," necessitates a change to the title of this section to reflect that
the amended section addresses product descriptions.

II

Delete section 2325(b) and (c).

Subsection (b) should be deleted because the Secretary of Defense should have the
discretion as to how best to carry out this section, Subsection (c) should be deleted because the
Secretary of Defense already has sufficient authority to prescribe necessary regulations.

IMl

Delete section 2325(d) and move the definition to section 2302.

The term "nondevelopmental item" is used not only in section 2325 but in other sections
of this title as well. Therefore, the definition of the term should be moved to section 2302, which
is the section for definitions of general applicability.

1.2.7.5. Relationship to Objectives

The amendments to the title and subsection (a), as well as the relocation of subsection (d)
to section 2302, help to make the law more simple an.. understandable as well as to encourage.
Government access to commercial items. The deletion of subsections (b) and (c) ensure that
section 2325 contains only the broad policy objectives and fundamental requirements to be
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achieved and leaves the implementing methodology to the regulations prescribed by the Secretary

of Defense.

1.2.7.6. Proposed Statute

10 U.S.C. § 2325. Pefen Commercial and, nondevelopmental items: product

i (a) Neuene The Secretary of Defense shall ensure that, to the maximum extent practicable --

(1) requirements of the Department of Defense with respect to a procurement of supplies
are stated in terms of--

(A) functions to be performed;

(B) performance required; or

(C) essential physical characteristics;

(2) such requirements are defined so that cmeialor nondevelopmental items may be
procured to fulfill such requirements;

(3) such requireme,,ts are fulfilled through the procurement of commercial ao
nondevelopmental items; and

(4) prior to developing new specifications, the Department conducts market research to
I determine whether commercial or nondevelopmental items are available or could be modified to

meet agency needs,

(b) implementation. -The SecretaY of Defense shall eanry eut this seation thm'ugh-b UndOF
Secretary of Defense for Acquisition, who shall haye responsibility fet~-ite eff-eetiy'
implenenwi

I(e) Regulations. The Seerctry of Defense hAll prescr-ibe regulaion to ea" o-utthis seetie r

I(d) Definitin, in this seetien, the term "nendevclopmental item" means

(1ý&ny-ikem of supply that is availble in the ccwmmcrial marketplac

(2)RRYp~eieulydaylepd iemof uppy tatis R ue b Adepartment Or agency ofth
United States, a State or- loeal gover-ment, or a foe~eign goen n ~ith which the United States
hao-a mutual defensee oprt agfcemeat;

(3) any item of supply deseribe-d in paragraph (1) or (2)-4ha -Fequi~e erly-mine~
moedfifeation in order tO meet the requirements of the prOcurin agoney -eF
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(4)-any--item--of-supply- that is currently being proeduced that dce3 not meet-the
roguirenlznt3 cf argrph (1,(2), or (3) solely bcoauscte item

()is ne z nu;or
(B) is not yet available in the ooorcmia mnrkotplacc.
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1.2.8. 40 U.S.C. §§ 541 - 544

Brooks Architect-Engineers Act

1.2.8.1. Summary of the Law

The Brooks Architect-Engineers Act, more commonly called the Brooks Act, sets the
statutory framework for the procurement of architectural and engineering services by the
Government.1 The Act requires the agency head to conduct discussions with architectural and
engineering firms regarding a project and then select, in order of preference, no less than three of
the firms deemed to be the "most highly qualified" to provide the required services. The Act then
requires the agency head to negotiate a contract for such services with the firm deemed most
qualified at a compensation rate that is "fair and reasonable" to the Government. If accord cannot
be reached with the most qualified firm, negotiations commence with the second most qualified
firm. If accord again cannot be reached, additional firms are selected in order of their
qualifications for negotiations and negotiations continue independently and in series until a
contract Is consummated,

1.2.8.2. Background of the Law

The Brooks Act amended the Federal Property and Administrative Services Act of 1949
(FPASA). The Brooks Act, passed in 1972, provides for the selection of Federal architectural
and engineering services under a specified, qualifications-based source selection procedure. The
purpose of the Act was to cast in statutory form the system Government agencies had used for
more than 30 years to procure architectural and engineering services. It also responded to a
request from the Comptroller General that Congress clarify by legislation the procedure for
securing such services.2

In 1988, Congress again amended the FPASA by changing the definition of architectural
and engineering services,3 For purposes of the Brooks Act, the term includes research, planning,
development, design, construction, alteration, or repair of real property, and other services
justifiably performed, including studies, investigations, surveying and mapping, tests, evaluations,
consultations, comprehensive planning, prog, am management, conceptual designs, plans and
specifications, value engineering, construction phase services, soils engineering, drawing reviews,
preparation of operating and maintenance manuals, and other related services,

IAct of Oct. 27, 1972, Pub. L, No. 92-582, 86 Stat. 1278.
2 S. REP. No. 1219, 92d Cong,, 2d Sess, 6 (1972),
3Public Buildings Amendments of 1988, Pub. L, No. 100-679, § 8, 102 Stat. 4049, 4068, Business Opportunity
Development Reform Act of 1988, Pub, 1. No 100-656, § 742, 102 Stat. 3853, 3897.
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1.2.8.3. Law in Practice

The Brooks Act procedures apply to civilian and military agencies of the Government,
FAR Subpart 36,6 and DFARS Subpart 236,6 prescribe policies and procedures applicable to the
acquisition of architect-engineer services.

1.2.8.4. Recommendation and Justification

Amend section 541(3)(C) by striking the word "may."

The Panel received comments from three sources. One set of comments suggested
combining sections 541, 543, and 544 of Title 40 into one section since they all deal with
architectural and engineering contracts, and further pointed out that a DOD audit found that
discussions with three firms were not always performed and doubted whether current annual
statements of qualifications and performance data were evaluated.4 Both of the other comments
indicated there was some confusion over the existing definition of architectural and engineering
services, particularly whether environmental restoration services were included in the definition, 5

In addition to these comments, the Defense Acquisition Regulatory (DAR) Council
currently has an open case,6 All but one issue appear to be of strictly regulatory concern.
However, one issue involves the interpretation of the statutory definition of architectural and
engineering services, In implementing the 1988 change to the statutory definition of architectural
and engineering services, FAR 36,601-4(a)(3) was promulgated to provide guidance on the
application of the statutory definition, The FAR provision states that contracting officers should
consider services subject to Brooks Act procedures when the services are "of an architectural or
engineering nature or services incidental thereto . . . that logically or justifiably regquir
performance by regisred architects or engineers or their employees," (Emphasis added,) In
contrast to this guidance, the pertinent language in the statutory definition states that services are
subject to Brooks Act procedures when the services are "of an architectural or engineering nature,
or incidental services, which members of the architectural and engineering professions (and
individuals in their employ) May logically or justifiably perform. ... " (Emphasis added,)

The issue at the DAR Council seems to be over the meaning of the word "may" in the
statutory definition, Apparently, some in DOD believe that the word "may" injects ambiguity into
the definition such that it might be construed more broadly than Congress intended. DOD is
concerned that some might construe the words "may logically or justifiably perform" as sweeping
in almost any services that architectural and engineering firms become interested in performing,
even though other entities which are not registered architectural or engineering firms could
perform the services, Such a broad interpretation would reduce competition and cause more
services to fall under Brooks Act procedures. DOD believes the proper reading is that the
definition lists a number of services usuall performed by registered architects and engineers and

4Lctter from the DOD Inspector General to Stuart A. Hazlett (Oct. 6, 1992).
5Lctter from the U.S. Army Corps of Engineers Gnenral Counsel to Stuart A, Hazlctt (Oct. 8, 1992). Letter from
HQ USAF/AQC to Stuart A. Hazlett (Oct, 8, 1992).
6DAR Case No. 91-73, A-E Services. Technical Clarifications.
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that therefore the definition should have more clearly said something like, "... other professional
services of an architectural or engineering nature, or incidental services, which ... [A/Es] would
normally or typically perform, including.. "

An industry group submitted a letter to the Office of Federal Procurement Policy stating
that the FAR language departs from the Congressional intent: whereas the statutory definition is
broad, the regulatory guidance is narrow. OFPP agrees with the industry group and recommends
that the FAR guidance be changed to mirror the statutory definition, OFPP is not convinced that
the existing statutory definition is ambiguous; therefore, it does not agree with the position of the
Director of Defense Procurement that the existing definition might lead to the use of Brooks Act
procedures for "any and all acquisitions which could logically or justifiably be performed by
members of the architectural and engineering profession," Furthermore, OFPP believes the
guidance in FAR 36.601.4(a)(3), which restricts Brooks Act applicability to those services which
"require" performance by registered architects or engineers, contravenes the intent of the 1988
amendments.

7

As the DAR Case points out, the legislative history and several Comptroller General
decisions are inconclusive on this issue. However, the legislative history and Comptroller General
decisions do establish certain facts. The statutory language "may logically or justifiably perform,"
was included in the 1972 amendments and was not changed by the 1988 amendments. The 1988
amendments were merely to clarify the 1972 definition and were not intended to narrow or
expand its scope,8 The Senate and House reports accompanying the 1972 amendments state that
"[t]he purpose of this definition is to encompass all of the services which architects and engineers
might logically or justifiably perform.1"9 The Comptroller General decisions reveal no evidence of
anyone asserting the very broad interpretation of the definition feared by DOD.

Based on the preceding evidence, it appears the guidance in FAR 36,601-4(a)(3), which
restricts application of Brooks Act procedures to services which logically or justifiably "require"
performance by registered architects or engineers or their employees, is more restrictive than
contemplated by the statute. However, because this regulatory "fix" is too restrictive does not
mean some sort of "fix" is not needed, Although the broad definitional interpretation feared by
DOD has not yet been the subject of a Comptroller General decision, the DAR Case record
contains comments from industry groups which urge an expansive interpretation of the
definition, 10 The recommended amendment to the existing definition could prevent an unintended
expansion of the scope of the Brooks Act,

71d,.
8H.R. REP. No. 911, 100th Cong., 2d Sess. 24 (1988) ("changing technology and applications, as well as several
decisions of the Comptroller General which might have been interpreted as narrowing the applicability of this law,
have made clear the need to clarify" the definition);, S. REP, No. 394, 100th Cong., 2d Scsi. 89 (1988) ("This
section clarifies the definition... land] seeks to recognize the realities of current professional practices); 134 Cong,
Rec. H10613 (daily ed. Oct. 20, 1988) (remarks of Rep. Brooks) ("The definition . . . is not an expansion of
3revious law, but a clarification of the definition").
S. REP. No. 1219, 92d Cong., 2d Seass. 7 (1972); HR. REP, No. 1188, 92d Cong., 2d Seass. 9 (1972),

!0See e.g., DAR Case No. 91-73, comments 89-25-185 and 89.25-187,

1-105



1.2.8.5. Relationship to Objectives

This legislation identifies the broad policy objectives and the fundamental requirements to
be achieved, but leaves the detailed implementing methodology to the acquisition regulations.
The recommended change will clarify the intended scope of the Brooks Act, thereby precluding
restricted competition for services which can be obtained from non-registered architectural and
engineering firms,

1.2.8.6. Proposed Statute

40 U.S.C. § 541, Definitions

As used in this title --

(1) The term "firm" means any individual, firm, partnership, corporation, association, or other
legal entity permitted by law to practice the professions of architecture or engineering.

(2) The term "agency head" means the Secretary, Administrator, or head of a department, agency,
or bureau of the Federal Government,

(3) The term "architectural and engineering services" mearis --

(A) professional services of an architectural or engineering nature, as defined by State law,
if applicable, which are required to be performed or approved by a person licensed, registered, or
certified to provide such services as described in this paragraph;

(B) professional services of an architectural or engineering nature performed by contract
that are associated with research, planning, development, design, construction, alteration, or
repair of real property; and

(C) such other professional services of an architectural or engineering nature, or incidental
services, which members of the architectural and engineering professions (and individuals in their

I employ) may logically or justifiably perform, including studies, investigations, surveying and
mapping, tests, evaluations, consultations, comprehensive planning, program management,
conceptual designs, plans and specifications, value engineering, construction phase services, soils
engineering, drawing reviews, preparation of operating and maintenance manuals, and other
related services,
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1.2.9. 41 U.S.C. § 416

Procurement Notice

1.2.9.1. Summary of the Law

This statute sets forth the requirements for executive agencies to publish notice of their
intent to solicit bids or proposals and to publish notice of contract awardsI When agencies
intend to solicit bids or proposals or to place orders for a price expected to exceed the small
purchase threshold, they must publish a notice in the Commerce Business Daily, The notice must
precede the solicitation by at least 15 days. In addition, it must not set a deadline for the
submission of most bids and proposals that is less than 30 days after the solicitation is issued, The
deadline for research and development bids and proposals must not be less than 45 days and the
deadline for orders must not be less than 30 days after the notice is published.

The statute mandates what provisions the notice must contain, chief of which are an
accurate description of the property or services needed that is complete enough to assist a
prospective contractor to make an informed business decision as to whether to seek a copy of the
solicitation, and, second, the name, business address, and telephone number of the contracting
officer, The notice must also state where any technical data necessary to respond to the
solicitation may be obtained, whether there are any qualification requirements, that the agency will
consider all offers or quotations from responsible sources, and the justification for using other
than competitive procedures (if appropriate) and the identity of the intended source,

Notification in the Commerce Business Daily generally is not required if the procurement
falls within any one of five of the seven exceptions to full and open competition described at 10
U.S.C. § 2304(c) or if the agency head, after consultation with the Administrator for Federal
Procurement Policy and the Administrator of the Small[ Business Administration, determines
notice is inappropriate. In contrast, notification generally is required even if only one or a limited
number of sources are available and 10 U.S.C. § 2304(c)(I) is cited, Notification is also required
when 10 U.S.C. § 2304(c)(6) is cited, provided notification does not compromise the national
security,

If the expected price of the bid or proposal or order to be placed is less than the small
purchase threshold, agencies are not required to publish notice in the Commerce Business Daily.
However, whenever the expected price is between $5000 and the small purchase threshold for a
defense agency procurement, and, whenever the expected price is between $10,000 and the small
purchase threshold for a civilian agency threshold, notice of the intent to solicit bids or proposals
must be posted in a public place at the contract office for not less than ten days. This requirement
does not apply to the placement of orders, The constraints on imposing deadlines for the
submission of bids and proposals and the necessary contents of the notice are the same for both

IThe provisions of this statute are duplicated at 15 U.S.C. § 637(e), The Panel recommends the same ame,2itments
be made to both statutes,
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posted notices and ptlbished notices. Exemptions from the requirement to post a notice are far
fewer than for published notices.

Where a contract awnrd or placement of order exceeds the small purchase threshold and is
ilk,'!, (o generate a subcono%ý'., ,gencies must publish notice of such action in the Commerce
Busi: .% Daily. The statute does iot specify how soon after award or placement of the order that
the n'itt, must be published.

1.2.9.2, Background of the Law

This provision was added as part of ihe Competition in Contracting Act of 1984.2
Senator William Cohen, a cosponsor of this legislation, wrote that procurement notice is an
integral part of the affirmative effort required of all agencies to obtain effective competition. The
notice requirement was intended to remedy two problems identified by Senator Carl Levin, These
were that contract descriptions in the Commerce Business Daily were frequently insufficient for
businesses to adequately prepare a response, and, second, the period of time for competitive
responses was too short. These problems often precluded small companies from competing for
Government contracts. 3

The Senator also explained that the notice provision would act as a double-check for
potential competition before a sole-source award is made. "The objective is to alert contractors,
who may be capable of meeting the agency's needs but would have otherwise not known of the
contract, to submit offers, In this manner, the legislation further safeguards against sole-source
contracts when competition is available," 4

In 1986, two amendments were made to this law, The notice thresholds were raised from
$10,000 to $25,000 and the provision which requires posting of the notice at the contracting
office issuing the solicitation was added, 5 Furthermore, a new notice requirement was added:
when the price was expected to exceed $10,000 and there was not a reasonable expectation that
at least two offers would be received from responsive and responsible offerors, a notice was
required to be published in the Commerce Business Daily.6 The notice threshold was raised in
order to save administrative lead time, since 98 percent of all contract actions in DOD were small
purchases; the posting requirement was added to incorporate the existing FAR and DFARS
provisions. 7

The most recent amendments were made in 1990,8 The notice thresholds were changed
from the specific dollar amount of $25,000 to the term, "small purchase threshold," In addition,

2Doflcit Reduction Act of 1984, Pub, L, No. 98-369, § 2732(a), 95 Slat. 1175, 1195-97.
3Cohen, The Competition In ContractingAct, 14 Pub. Cont, LUJ. 1 (Oct. 1983),
498 Cong. Rec, S1287 (daily ed, Feb. 1, 1983).
5National Defense Authorization Act for Fiscal Year 1987, Pub. L, No, 99-661, 100 Slat, 3816, 3931 (1986)

ddentical legislation omitted).

7H.R, CONF, RFP, No, 1001, 99th Cong. 2d Sess, 501-02 (1986),
8National Defense Authoriyation Act for Fiscal Year 1991, Pub. L. No, 101-5 10, § 806(d), 104 Slat. 1485, 1592-
93 (1990).
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Congress repealed the 1986 notice requirement for actions where the price was expected to

exceed $10,00,0 and there was no reasonable expectation of receiving two offers,

1.2,9.3. i.aw in Yractice

This statute is implemented at FAR Part 5 and DFARS Subparts 205.2 and 205.3.
Although the statute does not require a posted notice at the contracting office prior to placing an
order tinder a basic agreement, basic ordering agreement, or similar arrangement, FAR 5.101 does
impose this requirement to the same extent posting is required for bid and proposal solicitations,

1.2.9.4. Recommendations and Justification

Amend section 416 by replacing "small purchase threshold"
with "simplified acquisition threshold."

This amendment is necessary to conform to the Parel's recommended change to 41 U.S.C.
§ 403(11), which would establish a simplified acquisition threshold of $1 00,000.

II

Amend section 416(a)(1)(B) to harmonize DOD and civilian
agency thresholds.

Section 416(a)(1)(B) currently treats defense agencies differently than it treats civilian
agencies. The former are required to post a notice at the contracting office when the expected
price is between $5,000 and the small purchase threshold, In contrast, the latter are required to
post a notice at the contracting office when the expected price is between $10,000 and the small
purchase threshold. This amendment reconciles the two thresholds at $10,000. The Panel
perceives no reason to continue the present disparity and believes a uniform threshold will simplify
the process for all those involved,

HII

The Panel recommends that Congress consider alternative
publication methods for actions above the simplified
acquisition threshold.

The use of automated systems is a rapidly changing technology which can and does
facilitate the rapid, widespread, and efficient dissemination of information. This technology
should therefore be used to the maximum extent practicable to satisfy the notice requirements of
this statute. However, the Panel does not at this time advocate the use of automated systems in
lieu of publication in the Commerce Business Daily for actions over the simplified acquisition
threshold because the Commerce Business Daily is at present the only standardized, uniform
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repository of such procurement information. As the technology evolves and experience is gained
under recommendation IV below, the Panel recommends that Congress consider alternative
publication methods above the simplified acquisition threshold and, when appropriate, authorize
the issuance of new uniform and Government-wide regulations.

W

Allow the use of automated systems for actions under the
simplified acquisition threshold: add section 416(e) and amend
section 416(a)(1)(B).

Because of the Panel's recommendation elsewhere 9 to raise the simplified acquisition
threshold (currently termed "small purchase threshold") to $100,000 from $25,000, fewer
procurement actions will require publication in the Commerce Business Daily, To prevent any
potential adverse impact on competition from such decreased notice,10 section 416(e) requires the
Administrator for Federal Procurement Policy to issue regulations which will ensure there is
adequate notification of actions below the threshold,

The Panel believes such notification is best achieved through automated means, which, as
stated in the preceding recommendation, facilitate the rapid, widespread, and efficient
dissemination of information, In developing the regulations, the Administrator must take into
account the costs and availability of automated means to offerors, with appropriate consideration
of small businesses, Such consideration addresses a present deficiency in using automated means
described in the preceding recommendation, This new provision gives the Administrator the
flexibility to adapt the rules as the technology and business environment change,

Section 416(e)(1)(A), together with the proposed addition to section 416(a)(l)(B),
address the use of automated means for satisfying or supplementing the requirement to post an
intention to solicit a bid or proposal at the contracting office, Section 416(e)(1)(B) corrects a gap
in the existing statute. Presently, the law does not require the posting of an intent to place an
order; however, FAR 5,101 does impose this requirement for certain orders. Although section
416(e)(l)(B) does not require physical posting of an intent to place an order, it does require the
regulations to ensure sufficient notice is given and allows such notice to be given solely through
automated means if the Administrator determines doing so is appropriate.

V

Add section 416(a)(1)(D) to generally require automated means
for transmitting solicitation and award notices for publication
in the Commerce Business Daily.

Some procurement offices currently use automated means to transmit the statutorily
required notices for publication in the Commerce Business Daily, Transmission by such means

9See Chapter 4.1 of this Report.
I1See S. Rlp. No. 523, 98th Cong, 2d Sess. 34-36 (1984).
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reduces costs and the number of days needed in the contract award process. The Panel
recommends requiring the agencies to use such transmission means to the maximum extent
practicable in order to achieve savings in cost and time.

VI

Add section 416(a)(4) to Increase flexibility when setting
deadlines for submission of offcrs for commercial items.

Section 416(a)(3) establishes minimum time periods that offerors have to prepare their
bids or proposals after notice is published in the Commerce Business Daily, The Panel believes
the time periods may be excessive when the product sought is a commercial item, For example, a
supplier may already have an existing catalog which describes the item and shows the market
price of a commercial item when the notice is published, and therefore does not need the usual 30
days to submit a bid. The rigidity of the present law precludes setting a shorter time for the
submission of bids and proposals and thus builds unnecessary delay and attendant costs into the
acquisition process, The proposed section 416(a)(4) exempts commercial items from the
statutory time constraints described above and directs the Administrator for Federal Procurement
Policy to issue rules published in the FAR which prescribe the appropriate time periods,

1.2.9.5. Relationship to Objectives

The Panel recommends six changes to this law. Collectively, the amendments simplify the
acquisition process, leave detailed implementing methodology to the regulations, which can adapt
to meet expected changes in technology and the business environment, encourage faster and more
widespread dissemination of information and thereby promote greater access to the procurement
system, save time and money, and facilitate Government access to commercial items,

1.2.9.6. Proposed Statute

41 U.S.C. § 416. Procurement notice

(a)(1) Except as provided in subsection (c) --

(A) an executive agency intending to --

(i) solicit bids or proposals for a contract for property or services for a
I price expected to exceed the s simplified acquisition threshold; or

(ii) place an order, expected to exceed the small-pumh jimplified
acquisition threshold, under a basic agreement, basic ordering agreement, or similar arrangement,
shall furnish for publication by the Secretary of Commerce a notice described in subsection (b);
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(B) an executive agency intending to solicit bids or proposals for a contract for
property or services with an estimated price of $10.000 or more but not exceeding the simplified
acquisition threshold --

(j) shall post, for a period of not less than ten days, in a public place at the
contracting office issuing the solicitation a notice of solicitation described in subsection-(-._)j.

(ii) may fulfill or supplement the requirement..n (i) throuh the use of
automated systems. such as systems that provide remote access to such information through the
use of electronic data interchange, to the axtent perm1tted by reaulations publishd nthe Federal
Acquisition Regulation under the authority of the Administrator Federal Procurement Policy
set forth in subsection (1e:

(i) in the ease of an cmeautiyc ageney OthOF thanf the DOpRArMcnt of
Defense, if a .. ntret is &F. a pri.e .xpc.td to ..... d $10,000, but not to,,ec.d thc Sa
pu-eh OweheA, and

(ii) mn-the 0080 Of *0 De-Dpe.4tAfft Of Defcnge, if the conitract is for & PricO
expeeted to emoeod $5,000, but not to e aeed the small purohase tehrehld-; and

(C) an executive agency awarding a contract for property or services for a price
exceeding the Offiall Pw ~he simplified acquisition threshold, or placing an order referred to in
clause (A)(ii) exceeding the s simplified acquisitjn threshold, shall furnish for
publication by the Secretary of Commerce a notice announcing the award or order if there is likely
to be any subcontract under such contract or order-,Land

Q•f executive agencies shall, to the maximum extent practicable, transmit thq
notices required by subparagraphs (A) and (C) for publication in the Commerce Business Daily
through automated means,

(2) The Secretary of Commerce shall publish promptly in the Commerce Business Daily
each notice required by paragraph (1).

(3) Whenever an executive agency is required by paragraph (1)(A) to furnish a notice to
the Secretary of Commerce, such executive agency may not --

(A) issue the solicitation earlier than 15 days after the date on which the notice is
published by the Secretary of Comrmierce; or

(1) establish a deadline for the submission of all bids or proposals in response to
the notice required by paragraph (1)(A) that --

(i) in the case of an order under a basic agreement, basic ordering
agreement, or similar arrangement, is earlier than the date 30 days after the date the notice
required by paragraph (l)(A)(ii) is published;
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(ii) in the case of a solicitation for research and development, is earlier than
the date 45 days after the date the notice required by paragraph (1)(A)(i) is published; or

(iii) in any other case, is earlier than the date 30 days after the date the
solicitation is issued.

(4) The requirements of paragaph (3aI() do not apply to contracts for the purchase of
commercial items made in accordance with section XXXX of this title. For such contracts. the
Administrator for Federal Procurement Policy shall issue rules published in the Fdea
Acquisition Regulation which prescribe approdriate limits on any deadline established for tha
submission of all bids or proposals in response to the notice required by paragraph (a)(1).

(b) Each notice of solicitation required by subparagraph (A) or (B) of subsection (a)(1) shall
include --

(1) an accurate description of the property or services to be contracted for, which
description (A) shall not be unnecessarily restrictive of competition, and (B) shall include, as
appropriate, the agency nomenclature, National Stock Number or other part number, and a brief
description of the item's form, fit, or function, physical dimensions, predominant material of
manufacture, or similar information that will assist a prospective contractor to make an informed
business judgment as to whether a copy of the solicitation should be requested;

(2) provisions that --

(A) state whether the technical data required to respond to the solicitation will not
be furnished as part of such solicitation, and identify the source in the Government, if any, from
which the technical data may be obtained; and

(B) state whether an offeror, its product, or service must meet a qualification
requirement in order to be eligible for award, and if so, identify the office from which the
qualification requirement may be obtained;

(3) the name, business address, and telephone number of the contracting officer;

(4) a statement that all responsible sources may submit a bid, proposal, or quotation (as
appropriate) which shall be considered by the agency; and

(5) in the case of a procurement using procedures other than competitive procedures, a
statement of the reason justifying the use of such procedures and the identity of the intended
source,

(c)(l) A notice is not required under subsection (a)(l) if --
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(A) the notice would disclose the executive agency's needs and the disclosure of

such needs would compromise the national security;

(B) the proposed procurement would result from acceptance of--

(i) any unsolicited proposal that demonstrates a unique and innovative
research concept and the publication of any notice of such unsolicited re3earch proposal would
disclose the originality of thought or innovativeness of the proposal or would disclose proprietary
information associated with the proposal; or

(ii) a proposal submitted under section 9 of the Small Business Act;

(C) the procurement is made against an order placed under a requirements
contract;

(D) the procurement is made for perishable subsistence supplies; or

(E) the procurement is for utility services, other than telecommunication services,
and only one source is available.

(2) The requirements of subsection (a)(1)(A) do not apply to any procurement under
conditions described in paragraph (2), (3), (4), (5), or (7) of section 303(c) of the Federal
Property and Administrative Services Act of 1949 (41 U.S.C. 253(c)) or paragraph (2), (3), (4),
(5), or (7) of section 2304(c) of title 10, United States Code.

(3) The requirements of subsection (a)(1)(A) shall not apply in the case of any
procurement for which the head of the executive agency makes a determination in writing, after
consultation with the Administrator for Federal Procurement Policy and the Administrator of the
Small Business Administration, that it is not appropriate or reasonable to pub'ish a notice before
issuing a solicitation.

(d) An executive agency shall make available to any business concern, or the authorized
representative of such concern, the complete solicitation package for any on-going procurement
announced pursuant to a notice under subsection (a). An executive agency may require the
payment of a fee, not exceeding the actual cost of duplication, for a copy of such package.

(e)(1) The Administrator !or Federal Procurement Policy shall issue such rules as may be required

(A) to accomplish notice reouiremns through the use of automated means (e.g..
electronic data interchange, bulletin boards) in lieu of. or in addition to. the requirements set forth
in paragraph (a)(i)(B•: and

W) to ensure that an executive agency pro..es sufficient notice whenert_
agency intends to place an order. expected to exceed $10.000 but not expected to e-eAeths
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simplified acquisition threshold, under a basic agreement. basic ordering agreement. or similar
agrmamnt.

(._) Such rules shall take into account the costs and availability of automated means to
offerors. including small businesses. Such rules shall be published for public cOgrmennLin
accordance with the requirements of section 22 of this title,
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1.2.10. 41 U.S.C. § 418

Advocates for competition

1.2.10.1. Summary of the Law

Section 418(a)(1) establishes the position of competition advocate, a senior level position,
in each executive agency. This requires competition advocates for the Army, Navy, and Air
Force. Section 2318(a) of Title 10 requires a competition advocate for the Defense Logistics
Agency.1

Section 418(a)(2) directs the head of each agency to appoint an advocate for competition
for the executive agency and for each procuring activity within the agency. The competition
advocate must be someone different from the person holding the position of senior procurement
executive. The competition advocate may not be assigned duties inconsistent with the advocate
position and must be provided the staff or assistance necessary to perform those duties and
responsibilities (e.g., access to persons experienced in contract administration, engineering,
technical operations, financial management, etc.).

The agency competition advocate's responsibilities under section 418(b) are:

"* challenging barriers to full and open competition in the procurement of property or
services by the agency;

"* reviewing the procurement activities of the executive agency;

* reporting to the senior procurement executive regarding opportunities and barriers to
full and open competition and any condition that unnecessarily restricts competition;

" annual reporting to senior procurement executive on the advocate's actions under this
section, new initiatives required to increase competition, and remaining barriers to full
and open competition;

* making recommendations to the senior procurement executive as to plans for
increasing competition on a fiscal year basis;

making recommendations to the senior procurement executive as to a system of
personal and organizational accountability for competition, such as incentives to
program managers, contracting officers, and others to promote competition in
contracting; and

1See Chapter 1.2.5 of this Report for analysis of 10 U.S.C. § 2318. Preceding Page Blank
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, describing other ways in which the executive agency has emphasized competition in
programs for procurement training and research,

Section 418(c) charges the competition advocate for each procuring activity with
responsibility for challenging barriers to, and promoting, full and open competition in the
procuring activity, such as unnecessarily detailed specifications and restrictive statements of need,

1.2.10.2. Background of the Law

Section 418 of Title 41 was added to the Office of Federal Procurement Policy Act in
1984 by the Competition in Contracting Act of 1984 (CICA).2

Senator William Cohen, supported by the Senate Armed Services Committee, strongly
recommended the adoption of a provision establishing an advocate for competition in the
procuring agencies. Writing in the Public Contract Law Journal,3 the Senator stated that,
without an advocate for competition, there was no clear responsibility and accountability for
competition in Government contracting, To support his position, Senator Cohen relied upon a
GAO finding that contracting officers often acquiesce to the sole-source procurement requests of
headquarters, technical personnel, and end-users, The advocate was needed to ensure proper
implementation of CICA, which requires that agencies make an affirmative effort to obtain
competition. The original proposal to establish an advocate for competition was made in 1981 by
Senator David Pryor. The Senate version would have established a single advocate for
competition in each agency. The conference substitute, and the statute as enacted, required the
establishment of an additional advocate for competition in each procuring activity.

1.2.10.3. Law in Practice

This statute is implemented by FAR Subpart 6,5. Under this regulatory guidance, the
services and the Defense Logistics Agency have developed competition advocate programs. Due
to the success of these programs in challenging the barriers to competition, a recent bill proposed
that the advocate for competition for each procuring activity also become the advocate for
nondevelopmental items,4 The Deputy Secretary of Defense has directed the Secretaries of the
military departments, the Director of Defense Logistics Agency, and other appropriate
components to ensure that advocates for competition in DOD perform a similar role for
commercial and nondevelopmental items,5

2Dcficit Reduction Act of 1984, Pub, L. No, 98-369, § 2731, 98 Stat. 494, 1195.
3Cohen, The Competition In Contracting Act, 14 Pub. Cont, LT. 1 (Oct. 1983),
4HR. 3161, 102d Cong., 1st Sess, § 113 (1991).
5Memorandum from Honorable Donald J. Atwood Jr,. Deputy Secretary of Defense to DOD agencies (Apr, 24,
1992).
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1.2.10.4. Recommendation and Justification

Retain

The Panel solicited comments on section 418, as well as other CICA-related statutes. The
possibility of combining 10 U.S.C. § 2318 with section 418 was considered, but commenters
varied in their responses and the Panel concluded that no clear improvement would result. 6

One comment recommended that the entire area of the need for single-issue advocates be
examined, questioning whether such advocates have served their purpose and whether they and
their staffs are affordable in a declining budget environment. 7

The Panel considered in its discussions whether competition is sufficiently institutionalized
in DOD to permit the elimination of competition advocates. The Panel concluded that in an
environment of decreasing budgets, fewer new programs, and greater reliance on upgrades and
modifications of existing systems, it may be very difficult to maintain current levels of competition
or improve them further. For that reason, and in light of their expanded role as advocates for
commercial and nondevelopmental it.;,, the Panel concluded that both the competition advocate
position and section 418 should be retained.

1.2.10.5. Relationship to Objectives

This statute establishes and identifies the broad policy objectives and the fundamental
requirements to be achieved by the advocate for competition. It also supports the Panel's
objective to establish a balance between efficient processes, full and open access to the
procurement system, and sound implementation of socioeconomic policies.

6 See Chapter 1.2.5 of this Report for analysis of 10 U.S.C. § 2318.
7 Letter from Council of Defense and Space Industry Associations (CODSIA) signed by Don Fuqua, President,
AIA, Dan C. Heinomeier, Vice President, EIA, James R. Hogg, President, NSIA, and John J, Stocker, President,
Shipbuilders Council of America, to Maj Gen John D. Slinkard, USAF and Thomas J. Madden, Department of
Defense Advisory Panel on Streamlining and Codifying Acquisition Law (July 10, 1992).
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1.2.11. 41 U.S.C. § 419

Annual report on competition

1.2.11.1. Summary of the Law

This law requires that the head of each executive agency issue an annual report to
Congress on the agency's use of competition in contracting. The report includes the following:

(1) a specific description of all actions that the head of the executive agency intends to
take during the current fiscal year to:

(a) increase competition for contracts with the executive agency on the basis of
cost and other significant factors;

(b) reduce the number and dollar value of noncompetitive contracts entered into by
the executive agency; and

(2) a summary of the activities and accomplishments of the advocate for competition of

the executive agency during the preceding fiscal year.

1.2.11.2. Background of the Law

This statute was added to the Office of Federal Procurement Policy Act in 1984 by the
Competition in Contracting Act of 1984 (CICA).1

1.2.11.3. Law in Practice

The reports due to Congress under this statute were required for a five-year period
beginning in 1986 and ending in 1990.

1.2.11.4. Recommendation and Justification

Delete

This statute should be deleted from Title 41 because its provisions expired in 1990 and the
requirements of this section are covered in 41 U.S.C. § 418. Specifically, section 418 provides
that the competition advocate must make an annual report to the senior procurement executive on
new initiatives to increase competition and to remove remaining barriers to full and open
competition. The section also provides that the competition advocate must make plans for
increasing competition on a fiscal year basis.

IDeficit Reduction Act of 1984, Pub. L. No. 98-369, § 2732(a), 98 Stat. 484, 1197.

Preceding Page Blank
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1.2.11.5. Relationship to Objectives

The requirements of this statute are covered elsewhere in the U.S. Code, Therefore,
deletion would streamline the body of defense related acquisition laws.
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1.3. Truth In Negotiations Act

1.3.0. Introduction

Section 2306a, "Cost or pricing data: truth in negotiations," often referred to as "TINA,"
is considered by the Panel to be an important statute that clearly impacts the critical path of many
large-dollar contracts awarded without price competition and the critical path of many significant
contractual modifications. The Panel had expected TINA to be a statute on which it would
receive substantial and controversial recommendations for amendment, This expectation was
based on the law's long history since enactment in 1962; its significant impacts on accounting,
auditing, and negotiation processes; its central role in regulatory guidance for submission and
support of contractor proposals;1 the special emphasis on tracking, resolution, and disposition of
defective pricing cases by audit and contracting activities;2 the rights conferred on the
Government for price reductions, including interest and, in certain cases, penalties for defective
data;3 and the collective experience of the Panel which indicated that TINA lns been a subject of
continuing discussion and controversy ovei many years.

Because of this expectation, the Contract Formation Working Group focused on TINA
first, solicited in writing conmrr.-nts from a wide range of Government and private sector entities,
and it conducted a public meeting in December 1991. In its formal request for comments issued
in late December 1991,4 the working group identified twelve issues on the basis of its own
analyses and informal comments it had received, These issues ranged ffom the possible need to
revisit the definition of "cost or pricing data," through such issues as greater specificity on what
constitutes proper submission or identification of such data, to whether the requirement for
certification of such data should be retained, Commentators were also invited to comment on any
other TINA issues,

Mos, private sector commenters, including the American Bar Association Section of
Public Contract Law5 and the Council of Defense and Space Industry Associations (CODSIA)6

advocated very limited changes to address specific issues or recommended against any attempt to
change the TINA statute at this time, Both private se,,,or and Government commenters, in
general, believed most of the issues either did not require change or that needed changes could be
handled by regulation, For example, the Department of Defense Inspector General (DODIG)

148 C,F.R. § 15,804,
2Letter from DODIG to Deputy Assistant Secretary (Contracting), Assistant Secretary of the Air Force
(Acquisition) (Jan, 14, 1992) states, "Over the last five years, the DCAA has performed 12,118 defective pricing
audits and in 4,463 found defective pricing totaling about $435 billion. For defective pricing audits settled during
the last 5 years, the Government has recouped over $700 million."
31d.
4Memorandum from Air Force Deputy Assistant Secretary (Contracting), Assistant Secretary of the Air Force
Acquisition) to Distribution (industry and Government) (Dec. 22, 1991),

otter from ABA Section of Public Contract Law signed by John S. Pachter, Chair, to DOD Advisory Panel on
Streamlining and Codifying Acquisition Laws, Defense Systems Management College (Re: Recommended
Changes to the Truth in Negotiations Act) (Apr, 8, 1992).
6Letter from CODSIA signed by D, Fuqua, J.R. Iverson, K. McLennan, D.C. Heinemeier, J.R. Hogg, and J.J,
Stocker to Stuart A. Hazlett (Jan. 16, 1992),
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stated, "We do not believe additional changes are needed to the TINA."7 Exceptions to this
general pattern were comments from the Defense Contract Audit Agency8 and the Air Force
Contract Law Center.9 These commenters raised various issues concerning definitions, timing of
submissions, burden of proof, defenses, etc., but the consensus of most other commenters and the
judgment of the Panel was that the need for such amendments was not clearly established and that
the resulting risks of unintended consequences and new controversy were not warranted,

As set forth in the detailed analysis and recommendations included in this subchapter,
there was a focus by several public and private sector commenters on the need to amend TINA,
or its regulatory implementation, in order to better facilitate the procurement of commercial items
and make it easier for the Government to buy from commercial entities, Commercial company
accounting systems do not normally produce the detailed cost and pricing data required under
TINA and do not segregate or record costs according to Government cost principles, These
issues were expanded upon and discussed in detail during Panel meetings, including several
presentations by CODSIA representatives and other interested parties,

As the Panel evolved its concepts of recommending a statutory definition of "commercial
item" for inclusion in 10 U.S.C. § 2302(5) and of a separate subchapter of Title 10 covering
procurement of commercial items, including end items and components, it frequently revisited
proposed changes to TINA in order to ensure appropriate interaction and consistency, The
Panel's effort to define, and improve opportunities to procure, commercial items, set forth in detail
in Chapter 8 of this Report, represented the single area to which the Panel devoted the most time
and effort. After consideration of comments, analysis of the law, and full consideration of the
many related presentations concerning TINA and the overall subject of procurement of
commercial items, the Panel concluded that the threshold for application of the statute should be
stabilized at $500,000.10 Furthermore, the Panel concluded that the statute should be amended to
facilitate acquisition of commercial items, l I and that certain conforming language changes should
be made for internal consistency and consistency with Panel recommendations elsewhere in its
Report. 12

The three most significant of the Panel's six recommended amendments to the statute are
summarized here (recommendations I, III, and IV):

7See note 2, suppa.
8Memorandumn from DCAA signed by Roy C. Heidemann, Assistant Director for Operations to Maj Gen John D.
Slinkard, USAF, Deputy Assistant Secretary (contracting), Assistant Secretary (Acquisition) (Jan. 10, 1992).
9Memorandum from HQ Air Force Contract Law Center to Stuart A. Hazlett, Acquisition Law Task Force,
Defenfii Systems Management Col'ego (Dec, 10, 1991),
lOSee Recommendation and Justification No. I in Chapter 1.3.1 of this Report.
I lld. at No, III and IV.
121d. at No, II, V, and VI.
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I

Maintain the dollar threshold for application of the statute
constant at $500,000 by eliminating all words in the statute
that refer to the threshold reverting to $100,000 after
December 31, 1995, and repeal section 803 of the National
Defense Authorization Act for Fiscal Year 1991 (Pub. L. No.
101-510), as amended.

Over the past decade, the threshold for applying TINA to DOD, NASA, and Coast Guard
contracts has fluctuated between $100,000 and $500,000. This recommendation would provide
consistency. It also takes into account inflation since the passage of TINA in 1962, To stabilize
the threshold at $500,000 would maintain the threshold at the general level that applied when the
statute was originally passed, Based on inflation, the $,100,000 figure in 1962 equates to
$520,000 in 1992 dollars, and $100,000 in 1992 equates to $19,162 in 1962 dollars. 13 Stability
will assist in containing costs to the Government because both Government and industry will
know the threshold and plan their surveillance or accounting systems accordingly,

Although there may be cases of defectiver pricing on contracts below $500,000, the
recommended increased threshold will appropriately balance the risk to the Government of
defective pricing against the administrative costs of auditing and pursuing alleged defective
pricing cases on such contracts, In addition, the Government will still have the discretion to
require submission of cost or pricing data below the recommended threshold when it has reason
to believe such action is necessary to protect its interests,

The Panel recognizes the continuing need for appropriate review by the DODIG of the
effectiveness of TINA, as implemented in the regulations and in practice. However, the Panel
believes that the specific requirements of Pub, L. No. 101-510, as amended, which calls for a
review and report on the threshold change, would be inconsistent with the Panel's
recommendation for stability and predictability in the threshold,

m

Add a specific exception in subsection (b)(2) for modifications
to contracts or subcontracts for commercial items or services
when the modification exceeds the threshold, but does not
change the commercial item or service to a non-commercial
item or service or the modification is issued solely to purchase a
commercial item or service.

In the course of its extensive discussions of the differences between the accounting
systems used by Government contractors and those used by commercial companies, and of
changes which would promote greater use of commercial items or services, the Panel concluded

13See FY92 President's Budget, Part 7, Historical Tables, at 17 (composite deflator: 5.2).
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that there is a legitimate concern by commercial companies about the application of TINA to
modifications, If a commercial company, whose accounting system will not produce the cost or
pricing data required by TINA, wins a large contract for a commercial item or service under
adequate price competition, it may become subject to submission of certified cost or pricing data
if a modification in excess of the threshold is needed, but the price of the modification, itself, is
not based on adequate price competition.

The Panel recognized that a broad exemption for all modifications to contracts and
subcontracts for commercial items or services could be subject to abuse. Therefore, the Panel
sought to limit the recommended exemption to only those circumstances under which the
contracting officer should be able to determine the reasonableness of the price of the modification
by price analysis and comparison to the price(s) under the basic contract, The Panel used the term
"need not be applied," to provide appropriate latitude for judgment in applying the exception by
the regulators and contracting officers,

IV

Expand and clarify the exception for adequate price
competition as stated in subsection (b) by adding a new
subsection (b)(3).

This amendment would remove unnecessary impediments to the use of commercial items
and leading edge technology, Congress has noted that the exceptions to the requirement for cost
or pricing data have not enabled DOD greater access to commercial items, 14

Concern over the effect on commercial items emanates in part from Congress' stated
preference for the use of such items and its repeated guidance to remove regulatory
impediments.15 Besides Congress, other Government agencies have expressed concern about the
ability of DOD to acquire commercial items efficiently, 16

Government sentiment is also shared by the private sector, Although the Council of
Defense and Space Industry Associations (CODSIA), in general, opposed changing the statute, it
said:

It is unlikely DOD will be able to achieve the objective of increasing
its acquisition of commercial products until such time as it treats

14S. R•P. No, 81, lOlst Cong., lst Sess. 196 (1989).
15See 10 U.S.C. § 2301(b)(6); National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub, L. No.
101-189, § 824, 103 Stat, 1352, 1504-07 (1989),
16 Memorandum from Dept, of the Navy, Office of the Assistant Secretary (Research, Development, and
Acquisition) signed by E.G. Cammack, Director of Procurement Policy to Department of the Air Force Deputy
Assistant Secretary (Contracting) (Subj,: Request for Comment on the Truth in Negotiation Act (TINA), 10 U.S.C.
§ 2306A) (Jan. 14, 1992),
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such acquisitions as exempt from the requirements for cost or
pricing data. 17

The American Bar Association, Section of Public Contract Law, also considered that changes to
TINA should be limited to those absolutely necessary to effectuate pressing priorities and that
such changes should be spare, simple, and easily understood. However, the Section also stated:

While acquisition of commercial products could be substantially
encouraged by appropriate changes to the procurement regulations
without changes to the statute, it is our view that these changes will
not be made unless they are encouraged or, in some cases,
mandated by the statute. 18

The language in subsection (b)(3) of the proposed statute will enhance the Government's
access to items and technology developed in commercial markets by clarifying and expanding the
exemption for adequate price competition. Specifically, by permitting the contracting officer to
consider the same or similar items produced under the same or similar production processes as the
contractor's commercial items, proper consideration will be given to the actual operation of
market forces in the determination of a fair and reasonable price. The same rationale (ie., the
actual operation of market forces) is the basis for the established catalog or market price
exception,

The proposed amendment links the adequate price competition exemption more directly to
the use of market research techniques. Market research can be used by the Government for the
acquisition of commercial items, including items that must be modified to meet the Government's
needs, as well as the prices of such items and the terms and conditions under which commercial
sales are made for these items.

Where the Government can be assured that it will receive a fair and reasonable price for an
item, a procurement can be exempted from TINA, 19 The proposed amendment specifically
provides that a procurement can be exempted from TINA under the adequate price competition
exemption if (1) the price is fair and reasonable, and (2) the item is to be purchased from a
company or business unit that produces the same or similar item for the commercial market using
the same or similar commercial production processes as those used to produce the offered item
for the Government.

By use of the term "same or similar item," the proposed amendment recognizes the
dynamics of the marketplace where commercial items are frequently undergoing changes: (1) to

17Letter from CODSIA signed by D. Fuqua, J,R. Iverson, K. McLennan, D.C. Heinemeier, J.R, Hogg, and J,J.
Stocker to Stuart A, Hazlett (commenting on TINA issues) (Jan. 16, 1992).
"18Memorandum from ABA Section of Public Contract Law signed by John S, Pachter, Chair, to DOD Advisory
Panel on Streamlining and Codifying Acquisition Laws. Defense Systems Management College (Re:
Recommended Changes to the Truth in Negotiations Act) (Apr. 8, 1992),
19See e.g,, National Dfefnse Authorization Act for Fiscal Year 1991, Pub, L. No, 101-510, § 803, 104 Stat, 1485,
1589 (1990), as amended by Persian Gulf Conflict Supplemental Authorization and Personnel Benefits Act of
1991, Pub, L. No, 102-25, § 704(a)(4), 105 Stat, 75, 118-20,
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meet customer-specific needs; (2) to use new technologies; and (3) to incorporate so-called
planned product improvements. The concept of exempting procurements from TINA based on an
offer of a fair and reasonable price for "similar" items was first introduced in the National Defense
Authorization Act for Fiscal Year 1991, section 803, as amended by Pub. L. No, 102-25, §
704(a)(4). In that Act, the exemption was limited to procurements under $500,000. This
proposal differs from current regulatory implementation, Current law has been interpreted to limit
the adequate price competition exemption to those procurements where there is actual price
competition or there is price analysis comparing prices for "the same or substantially the same
items,"20

As proposed, similar items may, in appropriate circumstances, include: (1) items within a
defined family of products or a product line where the products share essential functional
characteristics or incorporate preplanned product improvements; 2 1 (2) products that require
modifications "in order to meet the requirements of the procuring agency;,"22 and (3) items in
current production but "not yet available in the commercial market, "23

The proposed amendment provides for the consideration of several different factors in
determining if an item meets the proposed criteria for the adequate price competition exemption
and is offered at a fair and reasonable price, Under the proposed amendment, consideration may
be given to the prices of alternate items that perform the same or similar functions. This would
allow the Government to compare, for example, the prices of items manufactured with new
technologies or processes to items manufactured with older technologies or processes,
Consideration may also be given to the prices at which the offeror has previously sold the same or
similar items, Consideration may also be given to the existing commercial practices of contractors
and subcontractors, Under this last consideration, where a subcontract price is established
through the use of existing vendor business relationships and pricing methodologies regularly used
for commercial production, this factor may support a determination of a fair and reasonable price,

Although there may be some potential for abuse of the discretion afforded the
Government by this recommendation, the increased ability to attract commercial suppliers to the
defense industrial base and to benefit from the efficiencies of the commercial marketplace,
outweigh what the Panel believes to be an acceptable risk, Proper management of this risk will
require better training of contracting and requirements personnel in market research and price
analysis techniques, as well as meaningful, thoughtful, and innovative regulatory implementation,

The Panel believes that amendment of section 2306a to implement the three
recommendations just highlighted, as well as the three additional recommendations also discussed
in the attached analysis, will support several of the Panel's objectives, These include: facilitating
the purchase by DOD or its contractors of commercial or modified commercial items and services
at or based on commercial market prices-, enabling companies (contractors and subcontractors) to

2048 C.FR. § 15,803-3(b),
21National Defense Authorization Act for Fiscal Year 1991, Pub, L, No, 101-510, § 824, 104 Stat. 1485, 1603-04
1990),
2 10 U.S.C. § 2325 (definition of nondevelopmcntal item),

231d,
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integrate the production of both commercial and defense-peculiar products in a single business
unit without altering their accounting or management procedures; and facilitating Government
access to commercial technologies and skills available in the commercial marketplace to develop
new technologies.

1-129



1.3.1. 10 U.S.C. § 2306a

Cost or pricing data: truth in negotiations

1.3.1.1. Summary of the Law

The Truth in Negotiations Act (TINA) applies to negotiated contracts awarded by the
Department of Defense (DOD), the National Aeronautics and Space Administration (NASA), and
the Coast Guard. It requires prime contractors to submit cost or pricing data to the Government
before the award of any negotiated contract or the pricing of any contract modification expected
to exceed $500,000. Subcontractors must submit cost or pricing data to the prime contractor
before the award of a subcontract or subcontract modification expected to exceed $500,000. The
Government may require the submission of cost or pricing data for contracts, subcontracts, and
modifications below the $500,000 threshold if it believes the data is necessary to detemirne price
reasonableness. The statute stipulates that the current $500,000 threshold will be reduced to
$100,000 for contracts or subcontracts awarded, or modifications made, after December 31,
1995.

Contractors and subcontractors must certify that the data submitted is current, accurate,
and complete. The statute defines cost or pricing data as all facts that, as of the date of agreement
on price, u, prudent buyer or seller would reasonably expect to significantly affect price
negotiations, Such data does not include information that is judgmernal, but does include facts
from which a judgment was derived.

There are four exceptions to the requirement for the submission of cost or pricing data. A
contractor or subcontractor is not required to submit such data if the price agreed upon is based
on: (1) adequate price competition; (2) established catalog or market prices of commercial items
sold in substantial quantities to the general public; (3) prices set by law or regulation; or (4) in an
exceptional case, when a determination and justification is made by the head of the agency.

"Defective cost or pricing data" is defined as data that was inaccurate, incomplete, or
noncurrent as of the date of agreement on price or other date mutually agreed to by the parties.
The statute requires applicable contracts to include a provision for the adjustment of the contract
price that excludes any significant amount by which the price was increased because the
contractor or subcontractor submitted defective cost or pricing data. The statute also sets forth
detailed criteria for contractor defenses against price adjustments and when offsets are permitted
against such adjustments.

1.3.1.2. Background of the Law

Congress enacted the statute in 1962 to place Government negotiators on an equal footing
with contractors by requiring contractors to submit current, accurate, and complete cost or
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pricing data on negotiated acquisitions prior to contract award. 1 As ztated at FAR 15,804-1, cost
or pricing data "ultimately enable the Government and the contractor to negotiate fair and
reasonable prices."

The House Armed Services Committee (HASC) initiated the legislation in 1960 when it
proposed a bill imposing a truth-telling obligation on contractors under incentive-priced contracts
with DOD. The HASC and the General Accounting Office maintained that contractors had
received windfall profits on such contracts. 2  Subsequently, the Senate Armed Services
Committee generalized the application of the proposed legislation to all negotiated contracts
exceeding $100,000 to avoid excessive profits due to a lack of current, accurate, and complete
cost data. 3

The original $100,000 threshold was based oii an Armed Services Procurement Regulation
(ASPR). 4 In 1981, Congress raised the threshold to $500,000 to provide administrative relief to
the procurement process and realize cost savings.5 However, in 1984 Congress reduced it to
$100,000 to maintain consistency with the threshold used by civilian agencies and because of
abuses in the pricing of spare parts.6 In December 1990, Congress again raised the threshold to
$500,000 because of DOD and industry testimony that cost or pricing data requirements
discouraged small and mid-sized firms E-om participating mi defense procurement.7 Because of
evidence of defective pricing on contracts between $100,000 and $500,000, Congress directed the
DOD Inspector General (DODIG) to review the effect of the increased threshold after three years
and report its findings to Congress.8 In advition, Congress stipulated that the threshold revert to
$100,)000 at the end of 1995,9

Originally, the statute did not define the term "cost or pricing data." In 1986, Congress
provided a ,tstutory definition in an attempt to settle arguments concerning the extent of data to

lSee H. Roback, Truth in Negotiating: The Legislative Background 1, 10 (presented to the American Bar
Association, Section of Public Contract Law, Aug. 8, 1967; available in the George Washington University
Government Contract Law Library).
2H.R. REP. No. 1797, 86th Cong., 2d Sess. 5-7 (1960); H.R. REP. No. 1638, 87th Cong., 2d Sess, 5-7 (1962)
(discussing H.R. 5532, 87th Cong. 1st Ses., § (g) (196 1)). See also C.A. Preston, The Truth in Negotiations Act: Is
a New Definition of "Cost or Pricing Data" Necessary?, 34 Fed. B. News & J. 448 (1987).
3S. REP. No. 1884, 87th Cong., 2d Sess. 3 (1962). See also CA. Preston, The Truth in Negotiations Act: Is a New
Definition of"Cost or Pricing Data" Necessary?, 34 Fed. 3. News & J. 448 (1987).
4 See HR. REP. No. 1638, 87th Cong., 2d Sess. 4 (1962). See also C.A Preston, The Truth in Negotiations Act: Is a
New Definition of "Cost or Pricing Data" Necessary?, 34 Fed, B. News & 3. 522-25 (1987). The ASPR was the
2redecessor to the FAR and DOD FAR Supplement (DFARS).

S. REP. No. 58, 97th Cong., 1st Sess. 122-27 (1981).
6 H.R, REP. No, SI61, 98th Cong., 2d Sess. 1429, 1430 (Conference Report to the Deficit Reduction Act of !984 ,

Competition in Contracting Act of 1984). See also S. REP. No. 50, 98th Cong., 1st Sess. 24, 25 (Senate Report on
the Competition in Contracting Act of 1983 accompanying S. 338).
7S. REP. No. 384, 101st Cong., 2d Sess. 192-93 (1990).
8 See H.R. REP. No. 923, 101st Cong., 2d Sess. 622 (1990); H.R. REP. No. 665, 101st Cong., 2d Sess. 303, 304
• 1990).
Id.
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be disclosed. 10 The statutory definition was similar to that in the FAR. 11 In 1987, Congress
revised the definition to its present form to more closely parallel the regulatory definition and to
clarify the distinction between factual and judgmental information, 12

In 1986, Congress granted to contractors a statutory right to offset against an amount that
the Government is entitled to recover for the submission of defective cost or pricing data. 13 Prior
to this statutory recognition, a contractor's right of offset was grounded only in case law, 14 The
legislative history emphasizes that the statutory provision corrected the manner in which courts
had applied the offset principle, Congress wanted to ensure that an offset could only be taken
when the contractor understated factual data (versus judgmental data) and the understatement
was not intentional. 15

1.3.1.3. Law in Practice

The statute is implemented at FAR Subpart 15,8 and the corresponding DFARS Subpart.
FAR § 15.801 defines cost or pricing data consistently with the statutory definition and includes a
number of examples that comprise such data, FAR § 15,804-8 implements the statutory
requirement that applicable contracts include a provision for the adjustment of the contract price
to exclude any significant amount by which the price was increased because the contractor or
subcontractor submitted defective cost or pricing data, 16 FAR § 15,804-3 implements the four
exemptions from the requirement for cost or pricing data,

With respect to the exemptions, FAR 15,804-3 defines the terms "adequate price
competition," "established catalog or market prices," and "prices set by law or regulation." It also
defines "commercial item" to include supplies or services regularly used for other than
Government purpcses and sold or traded to the general public in the course of normal business
operations. DFARS 215,804-3(b) further clarifies "adequate price competition," According to
FAR 15.804-3(b), the contracting officer determines if adequate price competition exists to grant
an exemption to the cost or pricing data requirement.

1010 U.S,C. § 2306a(g); National Defense Authorization Act for Fiscal fear 1987, Pub. L. No. 99-661, § 952, 100
Stat. 3816, 3945 (1986) (identical legislation omitted), See also C.A, Preston, The Truth in Negotiations Atd: Is a
New Definition of "Cost or Pricing Data" Necessary?, 34 Fed. B. News & J. 448 (1987).
1148 C.FAR. § 15,801,
12National Defense Authorization Act for Fiscal Years 1988 and 1989, Pub. L. No. 100.-80, § 804, 101 Stat.
1019,1125 (1987); H.R. CONF REP, No. 446, 100th Cong., 1st Sess. 636, 657 (1987); See also, CA. Preston, The
Truth in Negotiations Act: Is a New Definition of "Cost or Pricing Data" Necessary?, 34 Fed. B. News & J. 450,
451 (1987).
1310 U.SC. § 2306a(d)(4); National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 952,
100 Stat. 3816, 3945 (1986) (identical legislation omitted).
14The seminal case is Cutler-Hammer, ln&., v, United States, 416 F.2d 1306, 189 Ct. Cl. 76 (1969).
15S. REP. No. 23, 99th Cong., 2d Sess, 267 (1986) (correcting the misapplication of the principle in United States
v. Rogerson Aircraft Controls, 785 F.2d 796 (1986)).
1648 C.F.R. § 15.804-8. The FAR presciibes bix different clacss: FAR § 52.215-22, Price Reduction for Defective
Cost or Pricing Data; FAR § 52.215-23, Price Reduction for Defective Cost or Pricing Data - Modifications; FAR §
52.215-24, Subcontractor Cost or Pricing Data, FAR § 52.215-25, Subcontractor Cost or Pricing Data -
Modifications; FAR § 52.215-27, Termination of Defined Benefit Pension Plans, and FAR § 52.215-39, Reversion
or Adjustment of Plans foi Post retirement Benefits Other than Pensions.

1-133



FAR 15.804-3(f) provides that a contractor which requests an exemption based on
established catalog or market prices must substantiate its entitlement to the exemption. It does so
by submitting a Standard Form (SF) 1412, "Claim for Exemption from Submission of Certified
Cost or Pricing Data," to the contracting officer. The SF 1412 lists three categories of sales
related to the established catalog price of a commercial item: (1) sales to the Government or to
contractors for Government use; (2) sales at catalog price to the general public; and (3) sales to
the general public at other than catalog price. As a guideline, the FAR specifies that the latter two
categories combined should exceed 35 percent of a contractor's total sales for a contractor to be
considered for the exemption. In addition, the FAR states that the second category should be at
least 55 percent of sales comprising both the second and third categories of contractor sales for
the exemption to apply.

FAR 15.804-7 implements the statutory provisions dealing with defective pricing and
offsets. It also implements the statutory provisions for interest and penalties on certain
Government overpayments,

1.3.1.4. Recommendations and Justification

The Panel sought and received comments concerning TINA early in its deliberations, In
general, respondents expressed no desire to amend it significantly. 17 In addition, the Contract
Formation Working Group of the Panel conducted a public meeting on December 5, 1991 to
receive the views of both private sector and Government personnel, and both the Working Group
and the Panel interacted frequently with interested parties during formal Panel meetings and in less
formal contacts. As the Panel evolved its concepts of a statutory definition of "commercial item"
recommended by the Panel for inclusion in 10 U.S.C. § 2302(5) and of a separate subchapter
covering procurement of commercial items, it was necessary to revisit proposed changes to TINA
in order to ensure appropriate interaction and consistency. After consideration of comments,
analysis of the law, and full consideration of the many presentations and discussions concerning
TINA, the Panel concluded that the threshold for application of the statute should be stabilized,
that the statute should be amended to facilitate the acquisition of commercial items, and that
certain conforming language changes should be made,

I

Maintain the dollar threshold for application of the statute
constant at $500,000 by eliminating all words in the statute
that refer to the threshold reverting to $100,000 after
December 31, 1995, and repeal section 803 of the National
Defense Authorization Act for Fiscal Year 1991 (Pub. L. 101-
510), as amended.

Over the past decade, the threshold for applying TINA to DOD, NASA, and Coast Guard
contracts has fluctuated between $100,000 and $500,000.18 This recommendation would provide

17See e.g., notcs 25-28, Infra,
18See text at notes 4-9, supra.
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consistency. It also takes into account inflation since the passage of TINA in 1962. To stabilize
the threshold at $500,000 would maintain the threshold at the general level that applied when the
statute was originally passed. Based on inflation, the $100,000 figure in 1962 equates to
$520,000 in 1992 dollars, and $100,000 in 1992 equates to $19,162 in 1962 dollars. 19 Stability
will assist in containing costs to the Government because both Government and industry will
know the threshold and plan their surveillance or accounting systems accordingly.

Although there may be cases of defective pricing on contracts below $500,000, the
recommended increased threshold will appropriately balance the risk to the Government of
defective pricing against the administrative costs of auditing and pursuing alleged defective
pricing cases on such contracts. In addition, the Government will still have the discretion to
require submission of cost or pricing data below the recommended threshold when it has reason
to believe such action is necessary to protect its interests.

The Panel recognizes the continuing need for appropriate review by the DODIG of the
effectiveness of TINA, as implemented in the regulations and in practice. However, the Panel
believes that the specific requirements of Pub. L. No. 101-510, as amended, which calls for a
review and report on the threshold change, would be inconsistent with the Panel's
recommendation for stability and predictability in the threshold. The requirements of paragraph
(c) for the issuance of regulations for below threshold procurements have been accomplished,2 0

Such regulations should be maintained or revised on the basis of experience as a continuing
inherent responsibility of the FAR Council.

Amend subsection (b)(1)(A)(li) by adding the phrase, "or of
services regularly used for other than Government purposes"
after the words "established catalog or market prices of
commercial items."

The Panel has recommended that a statutory definition of "commercial item" applicable
throughout Title 10 be added to 10 U.S.C. § 2302(5). The Panel devoted extensive time and
effort to crafting this definition, taking into account its recommended use in a separate subchapter
on commercial items recommended in Chapter 8 of this Report and its impact on socioeconomic
provisions and other statutory requirements.

In developing its definition, the Panel carefully considered the degree to which commercial
services should be included in the commercial item definition, and conducted extensive
discussions both within the Panel and with private sector companies and associations. The Panel
concluded that a relatively narrow scope of services should be included in the definition of
commercial item, but recognized that there may be other services which, for pricing purposes, are
substantially the same as those provided to the general public by commercial business entities,

19See FY92 President's Budget, Part 7, Historical Tables, at 17 (composite deflator: 5,2),
20Federal Acquisition Circulai No. 90-10 (Dec. 30, 1991),
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In the absence of a statutory definition of the term "commercial item," FAR 15.804-
3(c)(3) has used the term and included within its meaning supplies or services regularly used for
other than Government purposes and sold or traded to the general public in the course of normal
business operations. The Panel has recomnended that a definition of "commercial item" be added
to section 2302 of this title. 21 Because the proposed statutory definition does not encompass all
of the services included within the term as used in the FAR, the proposed definition, standing
alone, might be interpreted as narrowing the exception in section 2306a(b)(1)(B) by excluding
some services for which the exception is now available. The recommended change to subsection
(b)(1)(B) 22 will retain the current application of the exception and avoid any unintended
consequence of the recommended statutory commercial item definition.

if

Add a specific exception in subsection (b)(2) for modifications
to contracts or subcontracts for commercial items or services
when the modification exceeds the threshold, but does not
change the commercial item or service to a non-commercial
item or service or the modification is issued solely to purchase a
commercial item or service.

In the course of its extensive discussions of the differences between the accounting
systems used by Government contractors and those used by commercial companies, and of
changes which would promote greater use of commercial items or services, the Panel concluded
that there is a legitimate concern by commercial companies about the application of TINA to
modifications, If a commercial company, whose accounting system will not produce the cost or
pricing data required by TINA, wins a large contract for a commercial item or service under
adequate price competition, it may become subject to submission of certified cost or pricing data
if a modification in excess of the threshold is needed, but the price of the modification, itself, is
not based on adequate price competition,

The Panel recognized that a broad exemption for all modifications to contracts and
subcontracts for commercial items or services could be subject to abuse. Therefore, the Panel
sought to limit the recommended exemption to only those circumstances under which the
contracting officer should be able to determine the reasonableness of the price of the modification
by price analysis and comparison to the price(s) under the basic contract, The Panel used the term
"need not be applied," rather than "shall not" both for consistency with the wording of the basic
exemptions in subsection (b)(1) and to provide appropriate latitude for judgment in applying the
exception by the regulators and contracting officers.

2 1See Chapter 1,1,2 of this Report.
22The rccommcndm;d change appears at subsection (b)(I)(A)(ii) of the proposed statute due to the renurnbcring
caused by Panel recommendation III,
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IV

Expand and clarify the exception for adequate price
competition as stated in subsection (b) by adding a new
subsection (b)(3).

This amendment would remove unnecessary impediments to the use of commercial items
and leading edge technology. Congress has noted that the exceptions to the requirement for cost
or pricing data have not enabled DOD greater access to commercial items. For example, the
Senate Armed Services Committee stated in its report on the National Defense Authorization Act
for FY90 and 91:

The Truth in Negotiations Act provides that a contractor need not
provide the Goveniment certified cost or pricing data where the
contract price is based upon established catalog or market prices of
commercial items sold in substantial quantities to the general public.
However, the committee understands that the regulations
interpreting this exception create a rigid test for commerciality
which In many cases creates an impediment to the purchase of
commercial products.

In particular, existing regulations establish percentage tests for sale
to the general public and sales at catalog prices that many
commercial products cannot meet, In addition, substantial
questions have been raised about the applicability of the regulations
to new commercial products, old commercial products, modified
commercial products, and npare parts for commercial products. 23

Concern over the effect on commercial items emanates in part from Congress' stated
preference for the use of such items and its repeated guidance to remove regulatory
impediments.24 Besides Congress, other Government agencies have expressed concern about the
ability of DOD to acquire commercial items efficiently. The Department of the Navy stated:

While the Act provides for an exemption of established catalog or
market prices of commercial items sold in substantial quantities to
the general public, it permits no other commercial item exemptions.
If the Government wants to benefit from commercial prices it must
accept commercial risks, There are circumstances, such as new
commercial products, that would be likely candidates for an
exemption. 25

23S, RpEp, No, 81, 101st Cong., lit Sess. 196 (1989).
24See 10 U.S.C. § 2301(b)(6); National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub, L. No.
101-189, § 824, 103 Stat. 1352, 1504-07 (1989),
25Memorandum from Dept. of the Navy, Office of the Assistant Secretary (Research, Development, and
Acquisition) signed by E.G. Cammack, Director of Procurement to Department of the Air Force Deputy Assistant
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Government sentiment is also shared by the private sector, Although the Council of
Defense and Space Industry Associations (CODSIA), in general, opposed changing the statute, it
said:

It is unlikely DOD will be able to achieve the objective of increasing
its acquisition of commercial products until such time as it treats
such acquisitions as exempt from the requirements for cost or
pricing data.26

The Integrated Dual-Use Commercial Companies added:

The accounting man hours needed to provide cost or pricing data ...
.goes (sic) far beyond that which is necessary to do business in the
commercial world market.27

The American Bar Association, Section of Public Contract Law, also considered that changes to
TINA should be limited to those absolutely necessary to effectuate pressing priorities and that
such changes should be spare, simple, and easily understood, However, the Section also stated:

While acquisition of commercial products could be substantially
encouraged by appropriate changes to the procurement regulations
without changes to the statute, it is our view that these changes will
not be made unless they are encouraged or, in some cases,
mandated by the statute,28

The language in subsention (b) of the proposed statute will enhance the Government's
access to items and technology developed in commercial markets by clarifying and expanding the
exemption for adequate price competition. Specifically, by permitting the contracting officer to
consider the same or similar items produced under the same or similar production processes as the
contractor's commercial items, proper consideration will be given to the actual operation of
market forces in the determination of a fair and reasonable price. The same rationale (i,e,, the
actual operation of market forces) is the basis for the established catalog or market price
exception.

The proposed amendment links the adequate price competition exemption more directly to
the use of market research techniques, Market research can be used by the Government for the
acquisition of commercial items, including items that must be modified to meet the Government's

Secretary (Contracting) (Subj,: Request for Comment on the Truth in Negotiation Act (TINA), 10 U.S,C. § 2306A)
(ýan, 14, 1992),
6Letter from CODSIA signed by D, Fuqua, JR. Iverson, K. McLennan, D.C. Heinomeior, J,R, Hogg, and J1

Stocker to Stuart A, Hazlett (commenting on TINA issues) (Jan. 16, 1992).
27Letter from IDCC signed by G,B. Barthold and R.G, Spreng to MaJ Gen John D. Slinkard, USAF (discussing
differences in commercial and government procurement systems) (Feb. 13, 1992).
28Memorandum from ABA Section of Public Contract Law signed by John S. Pachter, Chair, to DOD Advisory
Panel on Streamlining and Codifying Acquisition Laws, Defense Systems Management College (Re:
Recommended Changes to the Truth in Negotiations Act) (Apr, 8, 1992).
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needs, as well as the prices of such items and the terms and conditions under which commercial
sales are made for these items.

Where the Government can be assured that it will receive a fair and reasonable price for an
item, a procurement can be exempted from TINA.29 The proposed amendment specifically
provides that a procurement can be exempted from TINA under the adequate price competition
exemption if: (1) the price is fair and reasonable, and (2) the item is to be purchased from a
company or business unit that produces the same or similar item for the commercial market using
the same or similar commercial production processes used to produce the offered item for the
Government.

By use of the term "same or similar item," the proposed amendment recognizes the
dynamics of the marketplace where commercial items are frequently undergoing changes: (1) to
meet customer-specific needs; (2) to use new technologies; and (3) to incorporate so-called
planned product improvements. The concept of exempting procurements from TINA based on an
offer of a fair and reasonable price for "similar" items was first introduced in the National Defense
Authorization Act for Fiscal Year 1991, section 803, as amended by Pub, L, No. 102-25, §
704(a)(4), In that Act, the exemption was limited to procurements under $500,000, This
proposal differs from current -"gulatory implementation, Current law has been interpreted to limit
the adequate price competition exemption to those procurements where there is actual price
competition or there is price analysis comparing prices for "the same or substantially the same
items,,,30

As proposed, similar items may, in appropriate circumstances, include: (1) items within a
defined family of products or a product line where the products share essential functional
characteristics or incorporate preplanned product improvements; 31 (2) products that require
modifications "in order to meet the requirements of the procuring agency;" 32 and (3) items in
current production but "not yet available in the commercial market," 33

The proposed amendment provides for the consideration of several different factors in
determining if an item that meets the proposed criteria for the adequate price competition
exemption is offered at a fair and reasonable price. Under the proposed amendment,
consideration may be given to the prices of alternate items that perform the same or similar
functions. This would allow the Government to compare, for example, the prices of items
manufactured with new technologies or processes to items manufactured with older technologies
or processes, Consideration may also be given to the prices at which the offeror has previously
sold the same ot similar items. This consideration could have several facets. It could allow
consideration of prices of previous sales even if the previous sales: (1) were insubstantial; (2)

29See e.g., National Defense Authorization Act for Fiscal Year 1991, Pub, L, No. 101-510, § 803, 104 Stat. 1485,
1589 (1990), as amended by the Persian Gulf Conflict Supplemen•al Authorization and Personnel Benefits Act of
1991, Pub. L. No. 102-25 § 704(a)(4), 105 Stat, 75, 118-20.
3048 C.F.R, § 15,803-3(b),
3 1National Defense Authorization Act for Fiscal Year 1991, Pub, L. No, 101-510, § 824, 104 Stat, 1485, 1603-04
1990).
210 U.S.C. § 2325 (definition of nondevelopmental item),

3 31d,
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were not based on established catalog or market prices; (3) were only for similar items; or (4)
were for commercial items that are no longer sold to the public. Consideration may also be given
to the existing commercial pkactices of contractors and subcontractors. Under this last
consideration, whefe a subcontract price is established through the use of existing vendor business
relationships and pricing methodologies regularly used for commercial production, this factor may
support a determination cf a fair and reasnnable price.

Although there may be some potential for abuse of the discretion afforded the
Government by this recommendation, the increased ability to attract commercial suppliers to the
defense industrial base and to benefit from the efficiencies of the commercial marketplace,
outweigh what the Panel believes to be an acceptable risk, Proper management of this risk will
require better training of contracting and requirements personnel in market research and price
analysis techniques, as well as meaningful, thoughtful, and innovative regulatory implementation.

V

Insert the words "or another date agreed upon between the
parties pursuant to subsection (d)(1)(B)," within subsections
(d)(4)(A)(ii), (d)(4)(B)(ll), and (g).

Language referring to timeliness elsewhere in the statute (i,e,, (d)(4)(A)(ii), (d)(4)(B)(ii)
and (g)) is not consistent with the definition of defective data in subsection (d)(1)(B). The
proposed change provides clarity and consistency throughout the entire statute,

VI

Amend subsection (f) to delete detailed prescription of the
right to examine contractor records under this section and to
provide appropriate reference to a consolidated audit section
10 U.S.C. § 2313.

As described in detail in Chapter 2.3 of this Report, the Panel has recommended
consolidation of all audit and access to records provisions in an amended 10 U.S.C. § 2313. This
recommendation provides an appropriate conforming amendment to subsection (g) of this section
to eliminate redundancy, while providing appropriate clear reference to section 2313.

1.3.1.5. Relationship to Objectives

These recommendations support several of the Panel's objectives. These include:
facilitating the purchase by DOD or its contractors of commercial or modified commercial items
and services at or based on commercial market prices; enabling companies (contractors and
subcontractors) to integrate the production of both commercial and defense-pcculiar products in a
single business unit without altering their accounting or management procedures; and facilitating
Government access to commercial technologies and skills available in the commercial marketplace
to develop new technologies,
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1.3.1.6. Proposed Statute

10 U.S.C. § 2306a. Cost or pricing data: truth in negotiations

(a) Required Cost or Pricing Data and Certification.

(1) The head of an agency shall require offerors, contractors, and subcontractors to make
cost or pricing data available as follows:

(A) An offeror for a prime contract urnder this thapter to be entered into using
procedures other than sealed-bid procedures shall be required to submit cost or pricing data
before the award of a contract if

(I) in the case of a prime contract entered into after December 5, 1990, the
price of the contract to the United States Is expected to exceed $500,000; and

(ii) in the case of a prime contract entered into on or before December 5,
1990, and b-FOr. .anuarY 1, 199&, the price of the contract to the United States is expected to
exceed $100,000.

(B) The contractor for a prime contract under this chapter shall be required to
submit cost or pricing data before the pricing of a change or modification to the contract if

(i) in the case of a change or modification made to a prime contract
referred to in subparagraph (A)(i), the price adjustment is expected to exceed $500,000;

(ii) in the case of a change or modification made after December 5, 1991,
to a prime contract that was entered into on or before December 5, 1990, and that has been
modified pursuant to paragraph (6), the price adjustment is expected to exceed $500,000; and

(iii) in the case of a change or modification not covered by clause (i) or
(ii), the price adjustment is expected to exceed $100,000,

(C) An offeror for a subcontract (at any tier) of a contract under this chapter shall
be required to submit cost or pricing data before the award of the subcontract if the prime
contractor and each higher-tier subcontractor have been required to make available cost or pricing
data under this section and

(i) in the ,.ase of a subcontract under a prime contract referred to in
subparagraph (A)(i), the price of the subcontract is expected to exceed $500,000;

(ii) in the case of a subuontract entered into after Decembex 5, 1991, under
a prime contract that was entered into on or before December 5, 1990, and that has been modified
pursuant to paragraph (6), the price of the subcontract is expected to exceed $500,000; and
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(iii) in the case of a subcontract not covered by clause (i) or (ii), the price
of the subcontract is expected to exceed $100,000,

(D) The subcontractor for a subcontract covered by subparagraph (C) shall be
required to submit cost or pricing data before the pricing of a change or modification to the
subcontract if:

(i) in the case of a change or modification to a subcontract referred to in
subparagraph (C)(i) or (C)(ii), the price adjustment is expected to exceed $500,000; and

(ii) in the case of a change or modification to a subcontract referred to in
subparagraph (C)(iii), the price adjustment is expected to exceed $100,000,

(2) A person required, as an offeror, contractor, or subcontractor, to submit cost or
pricing data under paragraph (1) (or required by the head of the agency concerned to submit such
data under subsection (c)) shall be required to certify that, to the best of the person's knowledge
and belief, the cost or pricing data submitted are accurate, complete, and current,

(3) Cost or pricing data required to be submitted under paragraph (1) (or under
subsection (c)), and a certification required to be submitted under paragraph (2), shall be
submitted:

(A) in the case of a submission by a prime contractor (or an offeror for a prime
contract), to the contracting officer for the contract (or to a designated representative of the
contracting officer); or

(B) in the case of a submission by a subcontractor (or an offeror for a
subcontract), to the prime contractor,

(4) Except as provided under subsection (b), this section applies to contracts entered into
by the head of an agency on behalf of a foreign government,

(5) For purposes of paragraph (1)(C), a contractor or subcontractor granted a waiver
under subsection (b)(2) shall be considered as having been required to make available cost or
pricing data under this section,

(6)(A) Upon the request of a contractor that was required to submit cost or pricing data
under paragraph (1) in connection with a prime contract entered into on or before December 5,
1990, the head of the agency that entered into such contract shall modify the contract to reflect
subparagraphs (B)(ii) and (C)(ii) of paragraph (1), All such modifications shall be made without
requiring consideration,

(B) The head of an agency is not required to modify a contract under
subparagraph (A) if that head of an agency determines that the submission of cost or pricing data
with respect to that contract should be required under subsection (c),
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I (b) Exceptions. (1) This section need not be applied to a contract or subcontract --

(4)A for which the price agreed upon is based on-

(A)[ adequate price competition;

(BM established catalog or market prices of commercial items, QLQf
services rejlarly used for other than Government purposes. sold in substantial quantities to the
general public; or

(G)Mii prices set by law or regulation; or

(2)M in an exceptional case when the head of the agency determines that the
requirements of this section may be waived and states in writing his reasons for such
determination,

(2) This section need not be applied to a modification - -

(ato.. otract or subcontract which is exempt ft m this section based upon
paragraph (1)(6)(i A)(ii) provided that the contract or subcontract bei modified 'A for a
comm jr iR.g g..n. the Modification does not change the commercial item ice
to a non-commercial item or service, or

ri (B) if the sole purpose of the modification is to purchase a commercial item or

(2) In determining the apelicability of thexception in paraaraph (1)(A)(i) above. tQ•a
contract or subcontract. the price for an Item may beo considered as based on adequate price
pompetition if the item is purchased from a company or business unit which produces the same or
similar itmsforthe commercial market using the lame or similar productionpres and the
pdce is fair and reasonable. In this case. a determination of fair and reasonable price may takeinto consideration (A) the price(s) of alternative items that perform the- same oj a
function(s). (B) the prices at which the offeror has previously sold the same or similar items or
(Q in the case f a subcontract, ifth 'me contractor or higher tier subcontractor consistently
applies established subcontractor or vendor business relationships and vricina Mth
regularly used for its commercial production,

(c) Authority To Require Cost or Pricing Data. When cost or pricing data are not required to be
submitted by subsection (a), such data may nevertheless be required to be submitted by the head
of the agency if the head of the agency determines that such data are necessary for the evaluation
by the agency of the reasonableness of the price of the contract or subcontract. In any case in
which the head of the agency requires such data to be submitted under this subsection, the head of
the agency shall document in writing the reasons for such requirement.
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(d) Price Reductions for Defective Cost or Pricing Data. (1)(A) A prime contract (or change or
modification to a prime contract) under which a certificate under subsection (a)(2) is required
shall contain a provision that the price of the contract to the United States, including profit or fee,
shall be adjusted to exclude any significant amount by which it may be determined by the head of
the agency that such price was increased because the contractor (or any subcontractor required to
make available such a certificate) submitted defective cost or pricing data,

(B) For the purposes of this section, defective cost or pricing data are cost or
pricing data which, as of the date of agreement on the price of the contract (or another date
agreed upon between the parties), were inaccurate, incomplete, or noncurrent. If for purposes of
the preceding sentence the parties agree upon a date other than the date of agreement on the price
of the contract, the date agreed upon by the parties shall be as close to the date of agreement on
the price of the contract as is practicable.

(2) In determining for purposes of a contract price adjustment under a contract provision
required by paragraph (1) whether, and to what extent, a contract price was increased because the
contractor (or a subcontractor) submitted defective cost or pricing data, it shall be a defense that
the United States did not rely on the defective data submitted by the contractor or subcontractor,

(3) It is not a defense to an adjustment of the price of a contract under a contract
provision required by paragraph (1) that-

(A) the price of the contract would not have been modified even if accurate,
complete, and current cost or pricing data had been submitted by the contractor or subcontractor
because the contractor or subcontractor-

(i) was the sole source of the property or services procured; or

(ii) otherwise was in a superior bargaining position with respect to the
property or services procured;

(B) the contracting officer should have known that the cost and pricing data in
issue were defective even though the contractor or subcontractor took no affirmative action to
bring the character of the data to the attention of the contracting officer;

(C) the contract was based on an agreement between the contractor and the
United States about the total cost of the contract and there was no agreement about the cost of
each item procured under quch contract; or

(D) the prime contractor or subcontractor did not submit a certification of cost
and pricing data relating to the contract as required under subsection (a)(2).

(4)(A) A contractor shall be allowed to offset an amount against the amount of a contract
price adjustment under a contract provision required by paragraph (1) if-
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(i) the contractor certifies to the contracting officer (or to a designated
representative of the contracting officer) that, to the best of the contractor`'. knowledge and belief,
the contractor iG entitled to the offset, and

(ii) the contractor proves that the cost or pricing data were available
before the date of agreement on the price of the contract (or price of the modification) (or another
date agreed upon between the parties pursuant to parauaph (1)(8)) and that the data were not
sbmitted as specified in subsection (a)(3) before such date.

(B) A contractor shall not be allowed to offset an amount otherwise authorized to
be offset under subparagraph (A) if-

(i) the certification under subsection (a)(2) with respect to the cost or
pricing data involved was known to be false when signed; or

(ii) the United States proves that, had the cost or pricing data referred to
in subparagraph (A)(ii) been submitted to the United States befoie the date of agreement on the
price of the contract (or price of the modification) (or another date ageed upon between the
p.4.ties gur~.uant to paragra h (1)))), the submission of such cost or pricing data would not have
resulted in an increase in that price in the amount to be offset.

(e) Interest and Penalties for Certain Overpayments. (1) If the United States makes an
overpayment to a contractor under a contract with the Department of Defense subject to this
section and the overpayment was due to the submission by the contractor of defective cost or
pricing data, the contractor shall be liable to the United States-

(A) for interest on the amount of such overpayment, to be computed-

(i) for the period beginning on the date the overpayment was made to the
contractor and ending on the date the contractor repays the amount of such overpayment to the
United States; and

(ii) at the current rate prescribed by the Secretary of the Treasury under
section 6621 of the Internal Revenue Code of 1986; and

(B) if the submission of such defective data was a knowing submission, for an
additional amount equal to the amount of the overpayment.

(2) Any liability under this subsection of a contractor that submits cost or pricing data but
refuses to submit the certification required by subsection (a)(2) with respect to the cost or pricing
data shall not be affected by the refusal to submit such certification.

(f) Right of United States To Examine Contractor Records, For the purpose of evaluatinm the
accuracy. completeness. and curre 9Y of cost or pricing data required to be submitt d by this
section the head of the ag-ency shall have the audit ri5hts provided by subsection (a)(2) of section
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2313 of this *;i,(Ie1) For the purpose of evalueting the aefcur-acy, eemplcteness, ftnd eurrency oe
yost-of pricaing data required to be submitted by this seetien %ith respe to aeeeiflet-me

the ageney who is an crnploycc of the United Wtkts or a moinmber oF thO annoid forcees, shall heyc
the Fight no e aHefll records of the otactFOrO er subcontractor related to

(A) the proposal for the contract e. .s.beentr-ae4;

(R)thediO Ofidueted on h p esalB

(G-pAeing ef the eefthae Or subeontract; or

(0) performanee cf the e8Ontac or subcontract.

(2) The right of the head of %an agency undOFci tFp 1)salep~ WeyesAt

final payment under the cOntrat or SubcOntMrat

(3) In this Nuseton, the ter.m "F:cords" ineludes beeks, dccaumcnts, and other data.

(g) Cost or Pricing Data Defined, In this section, the term "cost or pricing data" means all facts
that, as of the date of agreement on the price of a contract (or the price of a contract

Imodification) or another date agreed upon between the parties pursuant to subse tion (d) (1)..11)
a prudent buyer or seller would reasonably expect to affect price negotiations significantly. Such
terms does not include information that is judgmental, but does include the factual information
from which a judgment was derived.

Seetien 803 of the National Defense AutherizainAtfFAelYa 91(..1 0 0
&tat. 1589), as emended byr see. 704(a)(4) of P.16. 102 25 and by section 804(e)(2) zfe&PL.

SFW,-8O3. CERTIFIBED COST OR PRIUING DA HRT-HM806

(ft) 1110 ae in Threshold for Certified Cost or Pr-icing Data. (1) [amended section 2306fi(a)(1)]

thresold44fr-eUbm~i88io Of GeSt Or pr-icing data under section 2306a(a) of title 10, United- S-t-atpe
Code (as amended by subseetion (a)) has been in effect for thrcc yc-ars-t4he_ pet*Gene~el-ea
the Department of Defense shall eonduct a rev~iew of the effeets ef tlueineeasc in the thifesho~-

(2) The r-eyiew shall ad~dress- whether increasing the threshold has improved the
acequisitio rcs in terms of rcditced paper::ork, financial or other- ~ e4to ~eh~e-ge~neiw t

ese n th numef f AOt~etFS P~t*Gi-A:ift th e-decne con&tractin process, and the
adequacy oAfifFAormatio Weilbl to ontracting Offlcerino sn which ecrtifled cost ojp~Is t

dat RFO nt F redd underf 0 scion 2306a.
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(3) The Inspeotor Genei-al efthe Departmnent of Defense shoth submit to the- Scoretary o
Defen ft report en thc rewm;ic A ti~td U FP~rFp 1.TeSfeayo ees hl
SAiubt SUch report to ConercSS, Olon" With cUch CnnenfffetS as the ISeoreta seonie
appropriate, upon c'ompletion of the report (and somments but not later than the date ont whic
the Przsident subnits the budget to Congress pur~suan to seetionf 1105 of title 3 1, United tAtesf
Code, for fisk~al Year 1996m

(0) ROBUlAtiSOn for Below Thrcoshold Pmewuemen a. (1) The Secrctarj of Defense shall prescribe
regulations identiif;ing the t"e of procurements for w~ah carontaing offiews should consider
FaquiiFing he submission of oeft-ified eest 8r pricing deat unders section 23 06a(e) of milc 10, United

(2) he ee~ear- alo shll peseibO COUr~ies en I .fln the types cf informaien that
OREMor mnust submit for a GGontracing offioer eonie ndtfmmmgwehFt- ~e ff
preuremcnt to the Go-.mermnt iO WFh and reasonable when certified soot or- picn dt I re not
required to be submitted undmr. section-ef 23 06a of sueh title beeause the pliec of the prOcurcmnent to
the United Staes is not expected to cmcccd $500,000. Such inFomation, at a raini#mwmnihvAl
i nealde appropriate imnoration on the prices at which stich oMawo has przioiusly sold the same
of simi~apredues

(3) The regulations r-egui~e nO Ssbete hl epeeie o ae hns
months BAOFt [Noyember- 5, 1990],

(d) Documentation Of SUbMiS~iOns Under Scetion 23 06&(e), [amends scetion 23 06&(o)]-
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1.4. Research And Development

1.4.0. Introduction

The nineteen statutes analyzed in this subchapter provide the general statutory fiamework
for research and development. All but four service-specific statutes, sections 4503 (Army), 9503
(Air Force), 7303 (Navy), and 7522 (Navy) are currently included in Chapter 139 of Title 10,
Research and Development. Certain sections of Chapter 139 were considered to be more closely
related to the responsibilities of other working groups and are included in other chapters of this
Report. 1 There are clearly many other statutes in Title 10, such as those in Chapter 144, Major
Defense Acquisition Programs, as well as statutes of general applicability to all procurements that
impact the research and development process. These are analyzed and reported by the Panel
under their appropriate chapter headings.

The Panel solicited in writing comments from a wide array of Government and private
sector entities, conducted its own analyses, and discussed specific issues with appropriate research
and development management and contracting personnel, In general, the Panel concluded that
most of these statutes are necessary, are serving their intended purposes, and are not causing
significant problems in the acquisition of research and development. However, the Panel did
identify opportunities to improve consistency and clarity within and between statutes, and
recommended for repeal two statutes that are specific to individual services, Another service-
spucific statute should be refocused in its remaining purpose, the international exchange of
scientific personnel, and amended to apply throughout DOD,2

The Panel's most important recommendation on these research and development statutes
is to significantly amend section 2358, "Research projects," to clarify that advanced, as well as
basic and applied, research and development should be included in the scope of authority granted
in the statute and that these authorities should be clearly provided to both the Secretary of
Defense and the Secretaries of the military departments. Implementation of this recommendation
will make section 2358 the fundamental statute providing authority for performing research and
development projects. Implementation will also permit the Panel's recommended repeal of
sections 4503 and 9503, both titled "Research and development programs," which are service-
specific statutes that grant broad authority to the secretaries of the Army and Air Force,
respectively. As part of this overall rec:ommendation to clarify and consolidate, the Panel has
recommended rewording section 2358(b) to ensure that the public works responsibilities of the
Army Corps of Engineers are included within the statute'3 requirement that a research project or
study have a potential relationship to a military function or operation.

1See Chapter 3,2 of this Report, Testing (Streamlined statute & Individual amendmints), for sections 2362 and
2366 concerning testing of whcclox or tracked armored vehicles and survivability aid lethality .testing, and
Chapter 2,1, Contract Payment, flb section 2355 on vouchexng; and Chapter 3.9 of this Report, Miscellaneous, for
section 2369 on product evaluation,
2See Chapter 3,3 of this Report for analysis and recommendations to amend and redesignate section 7203,
"Scientific investigations and research."
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The Panel has made a closely related recommendation to amend section 2371, "Advanced
research projects: cooperative agreements and other transactions," to delete "advanced research
projects" from the title and delete subsection (a), which provides authority to the Secretary of
Defense (to be exercised through DARPA) and to the Secretaries of the military departments.
This authority would be redundant with sectiot 2358 when amended as recommended by the
Panel, The net effect is to amend section 2371 to focus its necessary and very useful provisions
more clearly on the use of cooperative agreements and other transactions for research and
development,

The Panel recommends making two amendments to section 2356, "Contracts and
delegations." First, the Secretary of a military department would be permitted to delegate the
authorities in that section to a Deputy Assistant Secretary, in addition to the officials already
listed. Second, subsection (b) would be deleted since it is redundant with general authorities in
Chapter 137, including authorities to delegate.

As part of its recommendations to simplify and clarify, the Panel also recommends
changing section 2364, "Coordination and communication of defense research activities," to
delete specific references to, and definitions of, acquisition program milestones. Such deletion
will not alter one of the section's purposes: namely, ensuring that the latest technology position
papers and assessments are considered in acquisition program decisions.

The Panel recommends retention of ýwo research and development statutes that Congress
has recently amended, Section 2352, "Contracts: notice to Congress required for contracts
performed over a period exceeding ten years," was changed in 1991 and, in the view of the Panel,
provides an appropriate balance between the potential need for long-term contracts and
Congressional oversight to prevent abuse, Section 2372, "Independent research and development
and bid and proposal costs: payments to contractors," was fundamentally changed in 1991 to
provide for full allowability of independent research and development (IR&D)/bid and proposal
(B&P) costs, after a three-year transition period, provided those costs are allocable and
reasonable and not otherwise unallowable by law or regulation. The Panel believes that this
statute, now being implemented in its transition period, represents a ieasoned and enlightened
balance between the need of the Government to control costs and its need to support new
technology and the industrial base,

When the Panel initially analyzed section 2365, "Competitive prototype strategy
requirement: major defense programs," the section was no longer in effect because its sunset date
of September 30, 1991, had passed. The Panel's clear consensus was that it should be deleted
from the code and not reinstated, even though the Panel was aware that Congress was considering
reinstating or amending the statute. The Panel reasoned that the specific requirement for
competitive prototyping, with exceptions requiring written Congressional notification, was
redundant with normal Congressional oversight and constituted a requirement for a single
preferred approach outside the planning context of the overall acquisition strategy of a major
weapcns system program. The Panel believed, and still believes, that in an environment of
reduced budgets, fewer new start programs, and greater reliance on modifications and upgrades

1-150



of existing systems, it is unlikely that competitive prototyping will be affordable as the legislated
norm.

During the Panel's deliberations, the 1993 defense authorization act was passed, 3 in wldch
section 2365 was repealed and replaced by section 2438, "Major programs: competitive
prototyping." Because of the change in location and its close relationship to section 2439, "Major
programs: competitive alternative sources," the Panel's analyses and recommendations to repeal
the new section 2438 are presented in Chapter 3,1, Major Systems.

The Panel recommends retaining or making minor amendments to the balance of the
statutes under research and development except in two cases. For these two laws, the Panel
recommends "no action" because they are not primarily about the acquisition process. A separate
analysis of each of these sections, along with detailed analyses of those sections specifically
discussed in the narrative above, is included in this subchapter.

3National Defense Authorization Act for Fiscal Year 1993, Pub, L. No. 102-484, § 821, 106 Stat. 2315, 2459-60
(1992),
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1.4.1. 10 U.S.C. § 2351

Availability of appropriations

1.4.1.1. Summary of the Law

This law provides that funds appropriated to DOD for research and development (R&D)
are available for obligation for a period of two consecutive years. The law also delineates
purposes for which R&D funds may be available, These are for (1) acquisition or construction by,
or furnishing to, a contractor of research, developmental, or test facilities and equipment
determined to be necessary for the performance of the contract, and (2) purposes related to R&D
for which Congress has made specific appropriations for DOD,

1.4.1.2. Background of the Law

This provision was originally enacted in 1982 and codified at 10 U.S.C. § 2361,1 It was
redesignated 10 U.S.C. § 2351 in 1988 when the provisions found at 10 U.S.C. § 2351(b) were
added, 2 A previous 10 U.S.C. § 2351, entitled "Policy, plans and coordination," establishing the
responsibilities of the Secretary of Defense in the R&D area, had been repealed in 1958,3 There
does not appear to be a specific reason that two years was chosen for the length of this
appropriation,

1.4.1.3. Law in Practice

The law provides that money appropriated for R&D during one fiscal year is available for
obligation during that fiscal year and the following fiscal year, Money appropriated for R&D in
FY92, for example, is available for obligation during both FY92 and FY93 and may be obligated
against requirements that arise in either FY92 or FY93,

The effect of the two-year life of the money is that longer term R&D efforts may be
funded with an appropriation over a two-year period incrementally. Under current statutes, R&D
funds continue in an expired status for five years after their availability for obligation ends, 4

1.4.1.4. Recommendation and Justification

Retain

Requests for comments produced two suggestions, The first was that although the two-
year period for obligation is reasonable, the period for expenditure of these funds should be

IAct of Sept. 13. 1982, Pub. L, No, 97-258, § 2(b)(3)(B), 96 Stat. 877, 1052.
2Codificationi of Military Laws Act of 1988, Pub. L, No, 100-370, § 1(g)(1), 102 Stat, 840, 846,
3Department of Defense Reorganization Act of 1958, Pub. L, No, 85-599, § 3(d), 72 Stat. 514, 516.
431 U.S.C. § 1552(a),
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increased to ten years after the obligation authority ceases. Currently, the expenditure period is
limited by 31 U.S.C. § 1552a to five years after the availability for obligation end5. The bzlief was
that such a time frame would more easily accommodate close-out of R&D contracts, which may
run for up to 10 years.5

While an extended period for expenditure of properly obligated funds is a suggestion with
merit, there is no compelling justification to rewrite this statute to achieve that goal. Instead, the
overall funds availability issue needs to be addressed, The Panel has done so in Chapter 3.8.16 of
this Report.

The second suggestion focused on making R&D funds available for obligation for three
years, so as to be consistent with the availability for obligation of production funds. 6 The Panel
believes the differences between incremental funding for R&D contracting and full funding for
production are sufficient to warrant the existing difference in obligation periods.

1.4.1.5. Relationship to Objectives

The statute is consistent with the Panel's objectives of promoting financial integrity in
ways that are simple and understandable, and in identifying fundamental requirements without
including detailed implementing methodology.

5Letter from Headquarters Air Force Systems Command, signed by Anthony J. Perfilio, Command Counsel, to
Stuart A. Hazlett, Defense Systems Management College (May 27, 1992),
6Memorandum from Department of the Armn, signed by Joseph Varady, Director for Procurement Policy, and
Anthony H. Gamboa, Deputy General Counsel (Acquisition), to Stuart A, Hazlett, Acquisition Law Task Force,
Defense Systems Management College (June 25, 1992).

1-154



1.4.2. 10 U.S.C. § 2352

Contracts: notice to Congress required for contracts performed
over period exceeding ten years

1.4.2.1. Summary of the Law

This statute establishes a requirement fur the military department concerned to notify
Congress whenever a research and development (R&D) contract is expected, at the time of
award, or as the result of a modification, to be performed over a period exceeding ten years from
the date of initial contract award, or performance of the contract exceeds ten years and no notice
has been previously provIded to Congress, To meet the notice requirement, the military
department must identify the contract, state the date of initial award, and state the period of time
over which performance is expected. Notice is required to be submitted not later than 30 days
after award or modification of a contract for which period of performance is expected to exceed
ten years, or the date upon which contract performance exceeds ten years for ill other contracts,

1.4.2.2. Background of the Law

In 1991, the text of the prior 10 U.S.C. § 2352 was completely replaced by the current
language. 1 Under the prior section 2352, military departments were authorized to enter into five-
year R&D contracts with provision for an extension of up to five years. 2 This legislation came
about as a result of a recognition that R&D contracting was a long term activity, and the ability to
enter into longer term agreements was advantageous to both the Government and the contractor.
The current change came about as the Administration sought relief from Congress as two Air
Force R&D contracts, for the B-2 and C-17 aircraft, approached the 10-year limit, 3 Coupled with
this was the apparent acceptance that adherence to the prior statutory scheme would not only
defeat the purposes of long term R&D contracting but could also increase costs through
termination expenses, A further concern was the difficulty associated with the transfer of
complex R&D efforts from an expiring contract to a new contract late in the performance period.

1.4.2.3. Law in Practice

As the current text of' this section is new,4 there is no empirical data to judge its impact or
effectiveness. By eliminating a maximum time period for R&D contracting, appropriate discretion
is provided officials to take advantage of opportunities for complex R&D efforts. This discretion

INational Defense Authorization Act for Fiscal Years 1992 and 1993, Pub, L, No, 102-190, § 803, 105 Stat, 1290,
1415 (1991).2Act of July 16, 1952, Pub. L. No, 82-557 § 3, 66 Stat, 687, 723 (1952). Codified by Act of Aug. 10, 1956, Pub, L,
No, 84-1028, § 1, 70A Stat, 134, 725,
356 Fed. Cont. Rep. 321 (1991).
4National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub, L. No. 102-190, § 803, was effective
Oct. 31, 1991,
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is not unfettered, however, as the notification provision, authorization and appropriation process,

and regulatory restraints will combine to provide oversight to prevent abuse.

1.4.2.4. Recommendation and Justification

Retain

One recommendation was received. That recommendation would permit modifications
which "consist solely of new procurement," supported by J&As, not to trigger the notification
requirement unless the performance period of the new work exceeds ten years. 5 The Panel
believes a modification involving significant new work which could be characterized as "new
procurement" should normally be a separate procurement and not a modification, Even where a
modification is appropriate, the Panel believes there is no compelling reason not to make the
required notification.

1.4.2.S. Relationship to Objectives

Retention of the current statute is appropriate because it identifies the fundamental
requirements to be achieved and does not include detailed implementing requirements.

5Letter from Headquarters Air Force Systems Command, signed by Anthony J, Porfilio, Command Counsel, to

Stuart A, Hazlett, Acquisition Law Task Force, Defense Systems Management College (May 27, 1992).
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1.4.3. 10 U.S.C. § 2353

Contracts: acquisition, construction, or furnishing of test
facilities and equipment

1,4.3.1. Summary of the Law

This statute permits a contract for research and development to include provisions for
either the construction by, or furnishing to, the contractor of research, developmental, or test
facilities and equipment determined to be necessary for the performance of the contract, Such
facilities, equipment, and housing may be lent or leased to the contractor (with or without
reimbursement) or sold to the contractor at fair market value, This provision does not authorize
new construction or improvements having general utility,.1

The provision precludes installation or construction of facilities, not readily removable or
separable without unreasonable expense or loss of value, on property not owned by the United
States unless one of three conditions is met. These conditions are that the contract contain: (1) a
provision for reimbursing the United States for fair market value of the facility at the time of
contract completion or termination, or reasonably thereafter; (2) a provision stating that the
United States has an option to acquire the underlying land; or (3) alternative provisions
determined to be adequate by the Secretary concerned to protect the interests of the United
States,2

Except as otherwise provided by law with respect to prop-arty acquired by the contractor,
proceeds from sales or reimbursements under this section will be deposited into the Treasury as
miscellaneous receipts. 3

1.4.3.2. Background of the Law

This section originated in 1952.4 The basis for the statute was wartime experience which
indicated that contractors often required special facilities for contract performance. Options were
to either have the contractors build the facility and include the costs in the contract, or to have the
Government acquire or build a facility and retain rights to it after contract completion, The latter
was chosen, 5

110 U.S.C. § 2353(a),
210 U.S.C. § 2353(b).
" 10 U.S.C. § 2353(c).
4Act of July 16, 1952, Pub. L, No. 82-557, 66 Stat. 687.
5S, R•, No. 936, 82d Cong., 1st Sess, 3, 4 (1951),
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The section was recodified at its current location without substantive change in 1956.6 A
note to this section permitted appropriations for research and development to be used for the
purposes of this section.7 That was repealed and the authority restated in 10 U.S.C. § 235 l(b).8

1.4.3.3. Law In Practice

FAR Part 36 deals with construction contracts. FAR 45,309 appears to implement this
statute insofar as utilization of Government property is concerned, There is no required clause
nor any reference to the lease or sale provisions of this statute in the FAR, The DFARS does not
contain supplemental coverage,

Implementation of this statute permits that which might otherwise be military construction,
and funded as such, to be accomplished using research and development funds, This authority
carries with it the proviso that the facility in question must be in direct support of a research and
development program and is not a general utility facility. This provides great leeway in the
construction of R&D facilities, Congressional notification is required, 9

1.4.3.4. Recommendation and Justification

Retain

Three responses were received on this provision, all of which addressed the issue of where
the proceeds forom sales or reimbursements should go. One suggested that they be credited to the
appropriation of the year originally charged, 10 A second suggested that such monies be used to
further similar research, 11 and the third suggested no change, 12

The first suggestion was not adopted for two reasons, First, with limited access to funds
for either obligation or expenditure, 13 it is unlikely that the funds could be used ,is the suggestion
intended, Second, it would be hard, if not impossible, to track funds to specific contractual
efforts, some of which may be closed at the time of the sale or reimbursement, The second
suggestion, for further research, may have merit but is beyond the scope of the Panel's effort,

6 Act of Aug, 10, 1956, Pub, L, No. 84-1028, 70A Stat, 134, This was a general reorganization and codification of
laws pertaining to the Armed Services (placed in Title 10) and the National Guard (placed in Title 32),
7Further Continuing Appropriations, 1985, Pub. L, No. 99-190, § 8015, 99 Stat. 1185, 1205,8Codification of Military Laws Act of 1988, Pub. L. No. 100-370, § I(g)(1)(B), (2), 102 Stat, 840, 846,
9For example, see AFR 80-22 which deals with policies and responsibilities for use of research, development, test
and evaluation funds,
10Letter from Headquarters Air Force Systems Command signed by Anthony J. Perfilio, Command Counsel, to
Stuart A. Hazlett, Acquisition Law Task Force, Defense Syetems Management College (May 27, 1992).11Letter from Council on Governmental Relations signed by Milton Goldberg to Stuart A. Hazlett, DOD Advisory
Panel on Streamlining and Codifying Acquisition Laws, Defense Systems Management College (June 1, 1992).
12Memorandum from Systems and Logistics Contracting, Deputy Assistant Secretary (Contracting), Assistant
Secretary of the Air Force (Acquisition) signed by Lt Col Moxon, USAF, to Stuart A. Hazlett, Defense Systems
Management College (May 29, 1992).
13See 31 U.S.C. § 1552(a),
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Others may wish to consider the sponsorship of legislation to create a special account for research

whose funds could come from these activities.

1.4.3.5. Relationship to Objectives

This statute supports the Panel's objectives associated with promoting financial integrity
and identifying broad policy objectives, while reserving the implementing methodology to the
regulations.
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1.4.4. 10 U.S.C. § 2354

Contracts: indemnification provisions

1.4.4.1. Summary of the Law

This statute provides that the Secretary of a military department may approve in contracts
for research or development, or both, provisions to indemnify contractors for claims by third
parties, or loss and damage to contractor property, that arise out of direct contract performance
and which are not compensated by insurance or otherwise. For the purpose of the statute, the
claims involved are those for death, bodily injury, or loss or damage to property from a risk the
contract has defined as unusually hazardous. Similarly, any loss or damage to contractor property
must also result from a risk which the contract has defined as unusually hazardous.

The statute requires that contracts which contain indemnification provisions must provide
for notice to the United States and that the United States have control or assistance in defense of
any suit or claim (at the Government's election), Payment cannot be made unless the Secretary or
a designee certifies the amount as just and reasonable, Such payments may be made from one of
three sources: funds obligated for the contract's performance, otherwise unobligated research and
development funds, or funds specifically appropriated •,br the payments,

1.4.4.2. Background of the Law

This section originated in 1952,1 The basis for the statute was a belief that contractors
would be reluctant to undertake research or development contracts involving extremely hazardous
new developments without securing adequate protection in the event of liability claims. There
was, and continues to be, no capacity to include a reserve in the contract price. Additionally,
there was the perception that the cost of insurance would be prohibitive. As a result,
indemnification was developed as the solution,2 The section was recodifled at its current location
without substantive change in 1956,3

This statute preceded 50 U.S.C. § 1431, et seq.4 and its implementing Executive Order
No, 10789.5

1.4.4.3. Law In Practice

DFARS 235.070 provides regulatory implementation of 10 U.S.C. § 2354, These
provisions account for situations where indemnification is predicated upon either 10 U.S.C. §

IAct of July 16, 1952, Pub, L, No. 82-557, § 5, 66 Stat. 687, 726,
2S. REp. No, 936, 82d Cong,, Ist Sess. 4 (1951).
3Act of Aug. 10, 1956, Pub, L. No. 84-1028, ch. 1041, 70A Stat. 134,
4Act of Aug. 28, 1958, Pub. L. No, 85-804, § 1, 72 Stat, 972, See Chapter 2,7 of this Report for analysis of
indemnification under 50 U.S.C. § 143 1, ets eq.
5Exec. Order No. 10789, as amended on Nov. 14, 1958.
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2354 alone or in combination with indemnification under Pub. L. No. 85-804 (50 U.S.C. § 1431
el seq.). 6 There are two separate clauses for use in instances where indemnification provisions are
appropriate. DFARS 252.235-7000 is applicable to fixed price contracts, while 252.235-7001
applies to cost reimbursement contracts.7

The clauses are identical except as follows. The fixed price clause has a provision
requiring the contractor to purchase insurance, and, in the event the cost of such insurance is
higher than the cost of the insurance the contractor had in effect on the date of the contract, the
Government will reimburse the difference.$ The cost reimbursement clause contains one
provision making the Limitation of Funds clause inapplicable to these obligations 9 and another
provision specifying that claim, loss, or damage must have occurred during the period of contract
performance or be the result of contract performance. 10

1.4.4.4. Recommendation and Justification

Retain

The Panel received no ,'omments suggesting a revision to this statute. The Panel believes
the purpose of the statute remains valid, that the statute is working as intended, and therefore
recommends no change.

Any changes 4M this statute which reduced the Government's ability to indemnify
contractors would likely increase costs of R&D, as contractors would be forced to either seek out
insurers willing to cover the risks, or become self-insurers with large reserves. Either of these
would cause R&D, particularly in the areas of propellants and nuclear research, to become
prohibitively expensive or impossible to accomplish.

1.4.2.5. Relationship to Objectives

This statute meets the Panel's objectives of promoting development of the industrial base,
encouraging the exercise of sound judgment by acquisition personnel, and promoting balance
between an efficient process and full and open access to the procurement system.

6DFARS 235.070.7
7DFARS 235.070-3.
8DFARS 252.235-7000(d). This is contingent upon the cost being properly allocable and not included in the
original contract price.
9DFARS 252.235-7001(g).
IODFARS 253..35-7001(h).
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1.4.5. 10 U.S.C. § 2356

Contracts: delegations

1.4.5.1. Summary of the Law

This statute provides specific authority for the Secretary of a military department to
delegate authority under 10 U.S.C. §§ 1584, "Employment of non-citizens," 2353, "Contracts:
acquisition, construction, or furnishing of test facilities and equipment," 2354, "Contracts:
indemnification provisions," or 2355, "Contracts: vouchering procedures," to the Under
Secretary, Assistant Secretary, or the chief and one assistant to the chief of any technical service,
bureau, or office within his department. This authority does not extend to the delegation of
approval authority for alternative provisions under 10 U.S.C. § 2353(b)(3). The statute permits
further delegations ot the authority to negotiate and administer R&D contracts. Negotiation is
defined as "make without a solicitation for sealed bids" as used in Title 10, Chapter 137.1

1.4.5.2. Background of the Law

This section was enacted as part of an omnibus R&D statute entitled, "Army, Navy and
Air Force Departments--Research and Development." 2 Delegation authority previously existed,
including specific delegation authority in the areas of extending R&D contracting and creating
advisory committees and panels. 3 It was thought that such delegations were normal and
considered essential to achieving necessary facility and flexibility of operation.4

The statute is substantially the same as the original. However, the current language in
subsection (b) dealing with "solicitation for sealed bids" brings prior language into conformity
with Title 10, Chapter 137.5 in addition, although the original statute did not define "negotiate"
as does the current version, such a definition had its origins in the 1956 codification.6

1.4.5.3. Law in Practice

Delegation of authority is addressed elsewhere in Title 10. Specifically, 10 U.S.C. § 2311
provides for delegation from the head of an agency to another officer or official any power under
"this chapter" (10 U.S.C. § 2301 el seq.).7

These authorities do not overlap. The delegation authority in 10 U.S.C. § 2356(a) deals
with policy matters, such as to whom authority to permit indemnification provisions may be

IChapter 137 is "Procurement Generally."
2 Act of July, 16, 1952, Pub. L. No. 82-557, ch. b82. § 7, 1952 U.SC.CA.N, (66 Stat.) 687, 688.
3The authority regarding facilities was somewhat narrower than current.
4S. RFP. No. 936, 82d Cong.. Ist Scsi. 5 (1951).
5Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 272'/(d), 98 Stat. 1175, 1195.
6 Act of Aug. 10, 1956, Pub. L. No. 84-1058. 70A Stat. 134, 135.
7Reference is to clhmpter 137 of Title 10. The authority under 10 U.S.C. § 2304(c)(7) is not delegabic.
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delegated. This contrasts with the general delegation authority in 10 U.S.C. § 2311, which

permits delegation of appropriate authority for formation of contracts, including those for R&D.8

1.4.5.4. Recommendations and Justification

I

Amend subsection (a) to permit the Secretary of the military
department to delegate the authorities in this section to a
Deputy Assistant Secretary of the department.

This recommendation would expand the number of positions to which these powers may
be delegated, This would expand the authority of the Deputy Assistant Secretaries and thus
provide for decision making at a lower level, contributing to streamlining and efficiency.

II

Delete reference to /0 U.S.C. § 2355 in subsection (a).

This provides conformity with the Panel's recommendation at Chapter 2,1,2 of this Report
to delete that section of Title 10,

m

Delete subsection (b).

Subsection (b) of the statute does not appear to provide additional, useful authority, and is
confusing. The specific authority to administer and negotiate contracts conveys upon a group of
people authority which they would otherwise have inherent in their position (vis-a-vis
administration) or is not necessary (vis-a-vis "negotiate"). The "power" identified in subsection
(b) has been superseded by the Competition in Contracting Act (CICA). 9 The reference to the
power to negotiate contracts is unnecessary and confusing because it is a carryover from the pre.
CICA situation, where contracts were to be awarded using formal advertising procedures unless
negotiation could be justified.

1.4.5.5. Relationship to Objectives

These chaiges increase authority at lower levels and eliminate unnecessary and duplicative
authorities, thereby increasing efficiency and streamlining.

8The FAR and DFARS cover various delegations; for example, full and open competition is covered in FAR Part 6
and DFARS Part 206. See Chapter 1,6.1 of this Report for analysis of section 2311.
9Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 2723, 98 Stat. 1175.

1-164



1.4.5.6. Proposed Statute

10 U.S.C. § 2356. Contracts: delegations

(a) The Secretary of a military department may delegate any authority under section 1584,
2353, 2r 2354,-F -23$ of this title to-

( m the Under Secretary of his department;

(2W an Assistant Secretary of his department; eor

(3X a Deputy Assistant Secretar of his department: or

WL) the chief, and one assistant to the chief, of any technical service, bureau, or
office.

However, the authority of the Secretary under section 2353(b)(3) of this title may not be
delegated to a person described in clause (3) (d) of this subsection.

(b ujett other-a p•Sl-WTiensII of low, tshe pew@F to negtistv e w atqv •admals'emIn

for M966FOhl Or dco-elopmon, Or both, may be •rther delegated. in t o the AW
"negodtint" mean3 make without a saficiatnion for sealed bids undOr Ohapftr 17 o-fIMa6. ti3 tatle
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1.4.6. 10 U.S.C. § 2358

Research projects

1.4.6.1. Summary of the Law

This section permits the Secretary of Defense, subject to the approval of the President, to
engage in basic and applied research projects necessary to DOD responsibilities in the field of
basic and applied research and development and which relate to weapon systems and other
military needs. Such projects may be through contracts or grants to: educational or research
institutions, private businesses, other United States agencies, one or more of the military
departments, or DOD employees or consultants. No funds appropriated to DOD may be used to
fund a research project or study unless that project has a "potential relationship to a military
function or operation."

1.4.6.2. Background of the Law

This section, minus the grant authority and funding limitation, was originally included in
the DOD Reorganization Act of 1958,1 The Supplemental Military Construction Act of 1958
provided for a limited grant authority. 2 The legislative history makes reference to this provision
and expands upon the authority in the interest of giving the Secretary of Defense "as great
freedom as possible in this area,"

Because the Federal Grant and Cooperative Agreement Act of 19773 repealed the broad
grant authority provided in 42 U.S.C. § 1891, doubt was generated as to the extent to which
DOD could use grants for basic and applied research. 4 To dispel this doubt, Congress decided to
specifically authorize use of grants and did so in 198 1.5 According to the committee report,

[t]he committee view[ed] grants as an important means of funding
research activities with educational or research institutions, private
busineses [sic] and individual researchers and believe[d] that this
authority should be clearly available to the Department of Defense,
... [T]his section would authorize the use of grants in addition to
contracts, thereby providing clear statutory authorization for
grants. 6

IDepartment of Defense Reorganization Act of 1958, Pub. L, No, 85-599, § 9(a), 72 Stat, 514. See H.R. REP. No,
1765, 85th Cong,, 2d Sess. 20 (1958). This section was recodifled as 10 U.S.C. § 2358 in 1962, Act of Sep. 7,
1962, Pub. L. No. 87.651, § 208(a), 76 Stat. 506, 523.
2 Ptb, L. No. 85-325, § 7, 72 Stat, 11.
3 Federal Grant and Cooperative Agreement Act of 1977, Pub. L. No, 95-224, 92 Stat. 3 (1978),
4H,R, REP. No, 71 (111), 97th Cong., Ist Sess, 14 (1981),
5Department of Defense Authorization Act, 1982, Pub, L, No. 97-86, § 910, 95 Stat, 1084, 1120 (1981).
6See note 4, supra.
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The funding restriction contained in subsection (b) was added in 1988.7

1.4.6.3. Law in Practice

Research and development contracts are covered under FAR Part 35. Basic and applied
research are defined in the FAR, as is development. The concept of "advanced research" is not
statutorily defined. 8 The FAR recognizes that R&D contracts are directed toward work or
methods which cannot be precisely defined in advance. A goal of contracting in this area is to
provide an environment where work can be done with flexibility and minimum administrative
burden.9 Contracts should be used when the end product is of direct benefit to the Federal
Government; grants should be used when the transaction is to support or stimulate R&D for
another public purpose.) 0 A series of DOD Directives governs the formation and administration
of grants. 11

1.4.6.4. Recommendations and Justification

Amend subsection (a) to include authority to engage in
advanced research.

II

Amend subsection (a) to eliminate the language, "subject to
approval by the President."

mI

Amend subsection (a)(1) to include the ability to use
cooperative agreements or other transactions for research and
development projects.

IV

Amend the section to give specific statutory authority to the
Secretaries of the military departments to engage in research
and development projects.

7Codification of Military Laws Act of 1988, Pub. L. No. 100-370, § 1(g)(3), 102 Stat. 840, 847, This superseded
Pub. L. No, 91-441, § 204, 84 Stat. 905, 908 (1970), which contained similar provisions and appeared as a note to
this section. This provision of Pub, L. No. 91-441 was repealed by Pub, L. No, 101-510, § 624(b), 104 Stat. 1485,
1604 (1990),
8The reference in 10 U.S.C. § 2371 is without further definition. DFARS Part 235.001 discusses advanced
development.
948 C.F.R. § 35.002.
101d. at section 35.003.
1ISee generally DOD Directives 3210.1, .2, and .6,
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One comment pointed out that advanced research was covered by another statute, 10
U.S.C. § 2371; that this statute did not specifically authorize use of contracts and grants; and that
cooperative agreements were not authorized under 10 U.S.C. § 2358, but were authorized under
10 U.S.C. § 2371.12 Another comment indicated concern over the limitation on delegation
authority through the statute's language, "subject to the approval of the President."13 Both of
these comments are meritorious and the Panel recommends revisions to the statute accordingly.

Adoption of the first comment would expand the ability to accomplish advanced research
by clearly providing authority for use of contracts and grants as vehicles to obtain advanced
research. Additionally, it would permit the use of cooperative agreements and other transactions
as vehicles for basic, advanced, and applied research. The authority for cooperative agreements
and other transactions is presently found in 10 U.S.C. § 2371.14 The cooperative agreements
referenced are those in 31 U.S.C. § 6305. The term "other transactions" is not defined in section
2371. However, it appears to permit certain consortium type agreements, which do not have a
specific statutory authority elsewhere,

The Army was concerned with the words "subject to the approval of the President" in
section 2358(a). These words invoke the limitation in 3 U.S.C. § 301 on delegation authority.
Thus, these words limit delegation of function to those officials whose appointments are subject
to the "advice and consent" of the Senate, The Army stated this limitation places an inordinate
burden on what is really a rather pedestrian authority to conduct research. 15 Deleting this
language would expand the ability of the Secretary of Defense to delegate authority, thus further
meeting the goals of streamlining and improving efficiency.

While elimination of the language, "subject to the approval of the President," would
maximize efficiency, the granting of specific concurrent authority to the Secretaries of the military
departments would eliminate any issue regarding their authority in this area, Further, such a
specific grant would clearly eliminate the need for the present service-specific research and
development statutes. 16

The Panel also reconmmends deleting the word "assigned" in subsection (a). This
language, without definition, is not meaningful. The provisions of 10 U.S.C. § 2364,
"Coordination and communication of defense research," would ensure minimal duplication of
efforts between the services.

12Letter from HQ Air Force Systems Command/JA signed by Anthony J. Perfilio, Command Counsel, to Stuart A.
Hazlett, Acquisition Law Task Force, Defense Systems Management College (May 29, 1992).
13Mcmorandum from Department of the Army signed by Joseph Varady, Director for Procurement Policy and
Anthony H, Gamboa, Deputy General Counsel (Acquisition) to Stuart A. Hazlett, Acquisition Law Task Force,
Defense Systems Management College (June 23, 1992).
141n Chapter 1.4.13 of this Report, the Panel is recommending that 10 U.S.C. § 2371 become a "process only"
statute, That is, it will not provide authority to conduct research, but solely deal with the processes involved in the
utilization of cooperative agreements and other transactions,
15See note 13, supra.
16These are 10 U.S.C. § 4503 (Army), 10 U.S.C. § 7203 (Navy), and 10 U.S.C. § 9503 (Air Force).
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V

Amend subsection (b) to expand the range of research and
development projects available to include those which are of
"potential interest to the Department of Defense or to the
military department concerned."

When the Panel initially considered repealing 10 U.S.C. § 4503 because it appeared
duplicative of section 2358, it invited comment. In response, a memorandum from the Army
Corps of Engineers Chief Counsel indicated there was difference between the two sections, The
memorandum stated that the authority in section 2358 to engage in research projects is limited to
those that relate to weapons and other military needs, whereas section 4503 permits the Corps to
conduct R&D in support of public works efforts, which are part of the mission of the Army, but
which relate to neither weapons nor military needs. Because repeal of section 4503 might be
construed as removing the Corps' authority to continue civil works R&D, the memorandum
recommended providing for such authority in section 2358 if section 4503 were repealad, 17

The Corps' authority to carry out its public works responsibilities may be gleaned from
language in 10 U.S.C. § 4503 permitting research and development "relating to the Army," While
there is no clearly comparable language in the current 10 U.S.C. § 2358, the latter does not
prohibit such efforts and would seem to be broad enough to cover such actions. Nevertheless,
because the Panel is recommending repeal of section 4503,18 it also recommends amending
section 2358 to ensure that the Corps of Engineers may continue to perform research and
development programs associated with its public works responsibilities, The recommended
amendment to section 2358, which would permit research and development which is of "potential
interest to [DOD] or to the military department concerned," is specifically intended to ensure that
the Corps' capabilities in this area are not diminished,

1.4.6.5. Relationship to Objectives

The Panel's recommendations will streamline and consolidate authority for advanced
research and clarify and permit appropriate judgment on methods for accomplishing R&D
activities, This will result in increased efficiencies and provide policies and fundamental
requirements, but leave detailed implementing methodology to the regulations.

17Memorandum from Department of the Army Corps of Engineers signed by Kathryn Kurke, Assistant Chief
Counsel for Research and Development to Lt Col James S. Cohen, USAF, Acquisition Law Task Force, Defense
Sistems Management Coll.ge (Aug. 12, 1992).
1S'ee Chapter 1,4.15 of this Report for analysis of section 450., See also Chapter 1.4.18 of this Report, where the
Panel is recommending repeal of 10 U.S.C. § 9503.
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1.4.6.6. Proposed Statute

10 U.S.C. § 2358. Research projects

(a) In general,,-- Subje. t to .ppoval by the , reoidnm., tlhe Secretary of Defense.ad A&the
Secretaries of the militar departments may engage in basic-advancd and applied research Md
developmen projects that are necessary to the responsibilities of the Department of Defense 2r
tartment concerned in the field of basic, advanced- and applied research and
development and that relate to weapons systems and other military needs or- are of otentialinterest to the Department of Defense or the military department concerned,
by th.e- sident, tIhe Secretary concerned may perform assigned research and development
projects

(1) by contract with, cooperative areement. or other transaction wth., or by grant to,
educational or research institutions, private businesses, or other agencies of the United States;

(2) through one or more of the military departments; or

(3) by using employees and consultants of the Department of Defense,

(b) Requirement of Potential Military Relationship Interest..-Funds appropriated to the
Department of Defense and to the military departments may not be used to finance any research
project or study unless the project or study has is, in the opinion of the Secretary of Defense or
the Secretary of the militarc dearttmentgg , a oertn.-ntial-r-laionship to a m.ilitry funftionie.^
eO--epFerte of potential interest to the Department of Defense or to the military department
concered.
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1.4.7. 10 U.S.C. § 2360

Research and development laboratories: contracts for
services of university students

1.4.7.1. Summary of the Law

The statute permits the Secretary of Defense to hire students to provide technical support
at defense research and development laboratories. Such contracts may be directly with the
students or with nonprofit organizations employing such students, Students are considered
employees for the purposes of compensation for work injuries (5 U.S.C. § 8101 el seq.) and tort
claims (28 U.S.C. § 2671 et seq.). DOD was required to formulate regulations defining specific
terms.

1.4.7.2. Background of the Law

The statute was part of the 1982 DOD Authorization Act.1 The legislative history
indicates a recognition of the "cost effectiveness of allowing college level students to provide
short term technical support to Government research and development laboratories," 2 The
history also indicates that such contracts are only for technical services and are to be used only
when it can be demonstrated to be cost effective, 3 Because students are not counted against
civilian end-strength ceilings, the provision was passed with the understanding that such student
service contract arrangements would not be used to circumvent these ceifings or increase the
civilian workforce,4

1.4.7.3. Law in Practice

DFARS subpart 237,73 implements this statute. It defines "institution of higher learning,"
"nonprofif organization," "students," and "technical support,"5 It cites this statute and 10 U.SC.
§ 2304(a)(i) (sic) as authority for these contracts,6

IDepartment of Defense Authorization Act, 1982, Pub. L. No, 97-86, § 603, 95 Stat. 1099, 1110 (1981).2H,R, REP, No. 71 (111), 97th Cong,, 1st Sess. 12 (1981).
3H.R. CONP, REP. No. 311, 97th Cong., 1st Sess, 116 (1981).
41d.
5DFARS 237.7301(a)-(d). The statute required that the regulations include the first three of these terms but did not
specify the last.
6DFARS 237,7302, This was originally set forth in DAC 84-10. It is intended to reflect that less than fall and open
competition is appropriate, The reference should read "(a)(l)" rather than "(a)(i)."
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1.4.7.4. Recommendation and Justification

Retain

One comment was received. It suggested that this authority, currently with the Secretary
of Defense, might be given directly to the military departments.7 The Panel declined to adopt this
suggestion because the program is apparently working as intended.

1.4.7.5. Relationship to Objectives

The statute as written contributes to DOD efficiency and effectiveness. It permits
utilization of students for important research that increases the cost effectiveness of certain types
of research, while at the same time providing opportunities for students. The statute identifies the
fundamental requirements to be achieved while leaving the detailed implementing methodology to
the regulations,

7 Memorandum from Systems and Logistics Contracting, Deputy Assistant Secretary (Contracting), Assistant
Secretary of the Air Force (Acquisition), signed by Lt Col Moxon, USAF to Stuart A, Hazlett, Defense Systems
Management College (May 29, 1992).
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1.4.8. 10 U.S.C. § 2361

Award of grants and contracts to colleges and universities:
requirement of competition

1.4.8.1. Summary of the Law

This statute prohibits the Secretary of Defense from awarding grants and contracts to
colleges and universities for research and development, or for the construction of any research or
other facility, unless competitive procedures are used. Specifically, contracts must be awarded in
accordance with 10 U.S.C. § 2304, excluding that statute's subsection (c)(5). If those conditions
are not met, grants and contracts may be awarded only if the Secretary has notified Congress of
intent to award and has waited 180 days, The statute requires an annual report to Congress on
the use of competitive procedures for the award of research and development contracts, and the
award of construction contracts, to colleges and universities,

This statute contains a rule of construction, Another law may not be construed as
modifying or superseding section 2361 unless the other statute specifically refers to section 2361,
states that it is intended to modify section 2361 and states that the grant to the named college or
university is being awarded in contravention of section 2361.

1.4.8.2. Background of the Law

This statute was enacted in 1988.1 The statute was a response to a strong congressional
belief that "ear-marking" of research funds for particular colleges and universities was not an
acceptable practice because it was considered as having an adverse effect on research, Congress
determined that competition in the award process would lead to geographical diversity and
promote creative, energetic basic resear ch,2 As enacted, the statutory mandate to award such
grants or contracts using competitive procedures was absolute -- an award could not be made
pursuant to one of the seven exceptions to full and open competition provided for in 10 U.S.C. §
2304(c).

The statute was substantially amended in 1989.3 Congress added the provisions which (1)
allow grants or contracts to be awarded using one of the exceptions in section 2304(c) (except for
the exception at subsection (c)(5) of that section); (2) require identification of the college or
university involved if one of the exceptions to full and open competition is invoked; and (3)
require notice and waiting if other than competitive procedures are contemplated. Congress
decided to allow grants or contracts to be awarded using one of the exceptions in section 2304(c)
because it recognized that circumstances might exist where doing so was in the best interests of

INational Defense Authorization Act, Fiscal Year 1989, Pub, L. No. 100-456, § 220(a), 102 Stat, 1941 (1988),
2H.R. CoNt. REP, No, 989, 100th Cong, 2d Sess, 217 (1988).
3National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, § 252, 103 Stat. 1352,
1404 (1989).
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the Government, 4 An additional amendment in 1990 changed the frequency of the reports to

Congress from a semiannual to annual basis.5

1.4.8.3. Law in Practice

The law may create administrative burdens; however, there is no indication that any
additional administrative requirements are overly burdensome or that the purpose of the law is
contrary to the best interests of the DOD acquisition system.

Often, competition in this area is achieved through use of Broad Agency Announcements.6
These general announcements detail the agency's research interests, specify criteria for selection
of proposals, and solicit offerors.

The 1993 Defense Appropriations Act provides an example of this law in practice. In that
act, Congress stated that the funds appropriated elsewhere in the act for contracts or grants to
specific colleges and universities were made available without regard to, and, to the extent
necessary, in contravention of, 10 U.S.C. § 2361.7

1.4.8.4. Recommendation and Justification

Retain, but delete subsection (c) when it expires.

One comment recommended repealing this statute,8  The stated basis for this
recommendation was that the law arbitrarily discriminates against colleges and universities as a
category of nonprofit/not-for-profit entities, in terms of their access to DOD contracts and grants
for R&D, and that the statute puts an undue burden on DOD to enforce congressional legislative
discipline. There was further concern that the law conflicts with CICA, Specifically, it was felt
that 10 U.S.C. § 2304(c) permits awards to universities and nonprofit entities, and that the term
"competitive procedures," while defined for contracts with reference to CICA, is not so defined
regarding grants.

The law protects DOD from external pressures to provide research and development
contracts to specific colleges and universities, As such, it is an important tool in the integrity of
the R&D contracting process insofar as colleges and universities are involved.

The Panel believes this law is not creating difficulties for colleges and universities or the
Government, Retention or repeal of the statute would be a function of weighing the potential

4H.R. CONF, REP. No, 331, lOst Cong., 1st Sess, 532 (1989).
5National Defense Authorization Act for Fiscal Year 1991, Pub. L. No, 101-510, § 1311, 104 Stat. 1485, 1669

48 C.F.R. §§ 6.102(d)(2), 35,001,
7Department of Defense Appropriations Act, 1993, Pub. L. No, 102-396, § 401, 106 Stat. 1876, 1895 (1992).
8Memorandum from Department of the Army signed by Joseph Varady, Director for Procurement Policy and
Anthony H. Gamboa, Deputy General Counsel (Acquisition) to Stuart A. Hazlett, Arquisition Law Task Force,
Defense Systems Management College (June 25, 1992).
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administrative burden and the corresponding effects of its elimination against clear congressional
intent in this area. On balance, there is no compelling reason to amend or repeal this statute.

The report required under subsection (c) has a sunset provision.9 Unless data gathered
through the current reporting cycles indicates the existence of a problem in sole-source awards to
specific colleges and universities, this provision should be deleted upon its expiration.

The Panel recommends no other changes.

1.4.8.5. Relationship to Objectives

The statute, as written, protects the integrity of the DOD acquisition process and should
be retained. Deletion of the reporting requirement upon expiration will streamline this section,

9No report has to be flied for any period beginning after Doc, 31, 1993,
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1.4.9. 10 U.S.C. § 2364

Coordination and communication of defense research
activities

1.4.9.1. Summary of the Law

This section provides that the Secretary of Defense will "promote, monitor, and evaluate"
programs for communication and exchange of technical data among and between DOD activities.
It requires that defense research facilities be assigned broad mission requirements; appropriate
personnel be utilized as consultants on system standardization; facility managers be given broad
latitude to choose R&D projects; technology position papers prepared by these facilities be
available to combatant commands and contractors who submit bids and proposals for DOD
contracts; and that any position paper prepared on a technological issue relating to a major
weapon system, as well as technological assessments made regarding a component, be part of the
record considered when milestone 0, I, and II decisions are made. The statute defines the
following terms: "defense research facility," "milestone 0 decision," "milestone I decision," and
"milestone II decision."

1.4.9.2. Background of the Law

This law was enacted in 19861 in order to strengthen coordination among DOD research
facilities and other DOD organizations. 2 There were specific statutory findings indicating that
centralized coordination and dissemination of technological data were necessary. Two reasons
were given: ensuring all DOD personnel were informed about emerging technologies, and
avoiding cost duplication of research staffs and projects. 3

1.4.9.3. Law in Practice

This statute is not directly related to Government contracting. It establishes a data point
of reference for use by decision makers at various milestones that directly relate to contract
formation.

tNational Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 234(c), 100 Stat. 3816, 3848
1986).
Id. at section 234(a).

31d. at section 234(b).
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1.4.9.4. Recommendations and Justification

Amend by deleting specific references to, and definition% of,
Milestones 0, I, and HI from the statute.

The statute provides that data be part of the record prior to decisions at milestones 0, 1,
and II, and it defines these points. There is no doubt that decision makers should have access to
critical information regarding technologies at all phases of the acquisition cycle. However, over
time, terms such as milestones 0, 1, and 11, with specific definitions, can lose effectiveness due to
changes in the acquisition process, particularly when decision points are changed either as to time
or event. Continuation of this terminology may result in the anomalous situation where data is
not provided at the necessary time due to alterations in the acquisition processes. Currently,
DOD Directives provide definitions of milestones 0, 1, and II that are not the same as those in the
statute.

The Panel recommends retaining this important concept, but changing the language to
ensure that the information is provided in a timely manner, whatever the critical phase points are
called, This would be accomplished by replacing the references to, and definitions of, the
milestones 0, I, and II decisions with "acquisition program decisions."

A recommendation was received to expressly authorize laboratories to enter into R&D
agreements with other Government laboratories. 4 This recommendation is not necessary, as the
authority to enter into such agreements already exists.5

1.4.9.5. Relationship to Objectives

The proposed change would further the Panel's objective of ensuring that acquisition laws
provide the broad policy framework but leave the specific implementing methodologies to the
regulations.

1.4.9.6. Proposed Statute

10 U.S.C. § 2364: Coordination and communication of defense research activities

(a) Coordination of Department of Defense Technological Data. The Secretary of Defense shall
promote, monitor, and evaluate programs for the communication and exchange of technological
data --

(1) among the Defense research facilities, combatant commands, and other organizations
that are involved in developing for the Department of Defense the technological requirements for
new items for use by combat forces; and

4Letter from HQ Air Force Systems Command/JA signed by Anthony I. Ferfilio, Command Counsel, to Stuart A,
Hazlett, Acquisition Law Task Force, Defense Systems Management College (May 29, 1992).
510 U.S.C. § 2358 authorizes the research projects to be done "through one or more" military departments.
Section 2358 is analyzed at Chapter 1.4.6 of this Report.
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(2) among Defense researct facilities and other offices, agencies, and bureaus in the
Department that are engaged in related technological matters.

(b) Functions of Defense Research Facilities. The Secretary of Defense shall ensure, to the
maximum extent practicable --

(1) that Defense research facilities are assigned broad mission requirements rather than
specific hardware needs;

(2) that appropriate personnel of such facilities are assigned to serve as consultants on
component and support system standardization;

(3) that the managers of such facilities have broad latitude to choose research and
development projects;

(4) that technology position papers prepared by Defense research facilities are readily
available to all combatant commands and to contractors who submit bids or proposals for
Department of Defense contracts; and

(5) that, in order to promote increased consideration of technological issues early in the
development process, any position paper prepared by a Defense research facility on a
technological issue relating to a major weapon system, and any technological assessment made by
such facility in the case of such component, is made a part of the records considered for the
purpose of making rMiten,• 0, .. les,,' - I, and . i.e...ne Ig acquisition program decisions,

(c) Definitions, In this section:

(1) The term "Defense research facility" means a Department of Defense facility which
performs or contracts for the performance of--

(A) basic research; or

(B) applied research known as exploratory development.

(2) The tcrm "W1 nilceii en h d-liMradkVtil h eatfet
Defense tAt. there i9 an mission need- for F wceajor ons~f system and that r-esearch and
d..elopint . is t. I,,i to met. suh need.

( .) , he ...m "milest:ne I dision" m.. ins the deei,:i^n by an .ppop. te -e eial.-4he

Departmecnt of Defense Wowecing anwmo;weepen syt- meneýadapefinf
dOMe.RSOe -and vakdatinekuehefep

(4)T~he tcrm "miAl-u11nci II decision. means the decision by ftn approrae-eFWf tia-04h
Dcpcrtmcnt of Defense OpprOving the fi~ll seele devclopment of a new majer weapon sr•^....+.- , •" ^¢ ... .. !•,: .... 8 1t€



(2) The term "acquisition program decisions" has the meaning given to it by the
regulations promulgated by the Secretary_ of Defense.
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1.4.10. 10 U.S.C. § 2367

Use of federally funded research and development centers

1.4.10.1. Summary of the Law

This statute establishes parameters for DOD utilization of federally funded research and
development centers (FFRDC), With the exception of "applied scientific research," no work may
be placed in an FFRDC unless such work is within the general scope of effort as established in its
sponsoring agreement with DOD. In an effort to limit the creation of new FFRDCs, Congress
specified that no money may be obligated or expended from DOD appropriated funds for any
FFRDC not in existence prior to June 2, 1986, without first filing a report with Congress as to the
FFRDC's "purpose, mission, and general scope" and then waiting 60 days. The Secretary of
Defense is required to submit, as part of the annual budget submission, the amount of man-years
of effort proposed to be funded for each FFRDC. Finally, a report is required to be filed with
Congress not later than January 1st of the next fiscal year detailing actual obligations and man-
years of effort expended at each FFRDC during the previous year.

1.4.10.2. Background of the Law

FFRPDCs have been a part of the Government since the end of the Second World War,
However, this section was not enacted until recently,1  Congress placed these statutory
restrictions on FFRDCs because it was concerned that agencies had tasked FFRDCs to do work
that was not within the scope of the FFRDCs' mission and that could have been performed by
various private sector sources, Moreover, Congress was concerned about the lack of oversight,
given the growth in the amount of work performed by the FFRDCs, 2

1.4.10.3. Law in Practice

Since their inception, FFRDCs have engendered considerable controversy regarding
potentially unfair competition with industry sources capable of doing the same, or similar, work.
FAR 5.017 describes the special relationship FFRDCs have with the Government, The 1992
DOD Appropriations Act reduced FFRDC funding by 4% from FY91 and imposed certain
prohibitions on expenditure of funds where members of FFRDC Boards of Directors or Trustees
are also members of the Boards of Directors or Trustees of a profit making company that has
contracts with DOD. Exceptions to this are for the Software Engineering Institute and certain
classified activities by the Institute for Defense Analyses. 3

INational Defense Authorization Act for Fiscal Year 1987, Pub, L. No. 99-661, § 912(a), 100 Stat. 3816, 3925
1096) (identical legislation omitted).

S. REP, No. 718, 99th Cong., 2d Sess. 267 (1986).
3 Department of Defense Appropriations Act, 1992, Pub. L. No. 102-172, § 8107, 105 Stat. 1150, 1199 (1991).
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1.4.10.4. Recommendation and Justification

No Action

The Panel recommends no action on this statute, since it is primarily about the creation
and management of FFRDCs, rather than acquisitionper se.

1.4.10.5. Relationship to Objectives

The Panel considers that action on this statute would not specifically promote its
objectives.
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1.4.11. 10 U.S.C. § 2368

Critical technologies research

1.4.11.1. Summary of the Law

This section provided that the Secretary of Defense could contract with three specific
entities for studies in fields of R&D essential to development of critical technologies. Such
agreements could be entered into only after consultation with the Director, Office of Science and
Technology Policy. There was an annual statutory ceiling of $500,000 for studies conducted
under this section.

1.4.11.2. Background of the Law

As enacted in 1988, this section called for development of a critical technology plan. The
plan was required to contain, among other things, lists of critical technologies, milestone goals,
and comparisons with the Soviet Union and other countries.1 The text of the section was
completely replaced the following year.2 The substituted provision authorized the Secretary of
Defense to enter into agreements in furtherance of the technologies outlined in the Report of the
Critical Technologies Panel in accordance with the National Science and Technology Policy,
Organization and Priorities Act of 1976 (42 U.S.C. § 6683).

This section was repealed by section 821 of the 1992-93 Defense Authorization Act, That
Act provided in section 821 for cooperative arrangements with non-profit organizations to
establish offices overseas to monitor and assess foreign critical technology, in section 822 for the
President to develop a critical technology strategy, and in section 823 for the establishment of a
Federally funded Criticsa Technologies Institute.3

1.4.11.3. Law In Practice

The section has been repealed.

1.4.11.4. Recommendation and Justification

No Action

Because this section was repealed after inception of this Panel, 0o action is required.

INational Defense Authorization Act, Fiscal Year 1989, Pub, L. No, 100-456, § 823, 102 Stat. 1918, 2018 (1988),
2National Defense Authorization Acts for Fiscal Years 1990 and 1991, Pub, L. No. 101-189, § 841(c)(1), 103 Stat.
1352, 1514 (1989),
3National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No, 102-190, § 821(c)(1), 105 Stat.
1290, 1431 (1991).
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1.4.11.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel,
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1.4.12. 10 U.S.C. § 2370

Biological Defense Research Program

1.4.12.1. Summary of the Law

This statute mandates that the Secretary of Defense submit an annual report, in both
classified and unclassified versions, on all research, development, test, and evaluation (RDT&E)
conducted by DOD during the preceding fiscal year for purposes of biological defense. This
report, to be submitted in conjunction with the annual budget, is required to include a description
of agents or toxins used for the purposes of biological defense research during the covered fiscal
year, in addition to biological agents and toxins not previously listed in Center for Disease Control
publications. The list should include a description of biological properties of each agent, location
of and amount spent at each facility, statement of biosafety level at each facility, and a statement
of coordination with local health, fire, and police officials for provisions of emergency support
services. The terms "biosafety level" and "biological defense research facility" are defined by the'
statute.

1.4.12.2. Background of the Law

The statute, enacted in 1990,1 stems from concerns over the amount of information
available to local public health and safety officials in the event of the accidental release of
biological agents. 2 The required report assures disclosure through notification (10 U.S.C. §
2370(b)(5)). 3 A Senate amendment, based upon a proposed Army regulation, to delete the
notification requirement was withdrawn, as conferees were concerned that coordination with local
officials be formalized as expeditiously as possible.4

1.4.12.3. Law in Practice

The Army is responsible for preparing this report. Originally, there was concern with
security considerations stemming from the ability of foreign governments to glean intelligence
data from the unclassified version. The world situation has lessened this concern.

1.4.12.4. Recommendation and Justification

No Action

The Panel believes this statute is not directly related to acquisition and it therefore makes
no recommendations concerning this statute.

INational Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 241(a), 104 Stat, 1485, 1516
1990).
H.R. REP, No. 665, 101st Cong. 2d Ses. 1 (1990).

31d. See also H.R. CONE. REP. No, 923, 101st Cong, 2d Son. 561 (1990),
4 HR. CONF. REP. No, 923, 101st Cong., 2d Sess, 561 (1990).
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1.4.12.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel.
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1.4.13. 10 U.S.C. § 2371

Advanced research projects: cooperative agreements and
other transactions

1.4.13.1. Summary of the Law

This statute currently provides the vehicle for doing advanced research, both through the
Defense Advanced Research Projects Agency (DARPA)1 and the military departments, using
cooperative agreements and other transactions. The statute consists of provisions establishing the
authority of DOD to receive payments under this statute, utilization of funds received under this
statute, and reporting requirements. The statute also requires the Secretary of Defense to ensure
that (1) to the maximum extent practicable, the research conducted pursuant to a cooperative
agreement or other transaction under this section does not duplicate other research being
conducted by DOD; (2) to the extent practicable, the funds provided by the Government under
this section do not exceed the total amount provided by other parties to the cooperative
agreement or other transaction; and (3) this section is used only when the use of standard
contracts or gr'ants is not feasible or appropriate.

1.4.13.2. Background of the Law

This statute was enacted as part of the National Defense Authorization Act for Fiscal
Years 1990 and 1991,2 The reason for adding this provision is explained in the Senate committee
report as follows:

The committee recognizes that maturation of many
technologies funded by [DARPA] have significant commercial
application, The committee applauds the efforts of DARPA in this
area and supports a broadening of this effort, Current law does not
authorize DARPA to enter into "cooperative agreements" or "other
transactions" as distinct from "grants" or "contracts." Additionally,
current law does not allow for any proceeds of such arrangements to
be applied to a fund for the development of other advanced
technologies. Accordingly, [this] [sic] section clearly establishes the
legal authority of DARPA to enter into cooperative agreements and
other transactions. In granting the authority to enter into "other
transactions," the committee enjoins the Department to utilize this
unique authority only in those instances in which traditional
authorities are clearly not appropriate. The legislation would also
permit DARPA to recoup the fruits of such arrangements when
there is a "dual use" potential for commercial application, for

IDARPA "is [DOD's I corporate research organization, chartered with pursuing imaginative and innovative ideas
leading to systems with significant military utility." S. REP. No. 81, 101st Cong., 1st Sess, 126 (1989).
2Pub. L. No. 101-189, § 251(a)(1), 103 Stat. 1352, 1403 (1989).
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reinvestment in the development of other technologies with the
potential for military utility. 3

Although the Senate version would have established the authority contained in this section
on a one-year trial basis, the law as passed extended the trial period to two years. 4 Recently, the
authority in this statute was made permanent. 5

The 1992 Appropriations Act restricted agreements under the statute during FY92 to only

those made by DARPA.6

1.4.13.3. Law in Practice

Although not specifically defined in this section, the term "cooperative agreement" has a
similar meaning to that in 31 U.S.C. § 6305.7 That statute articulates that a cooperative
agreement "is to transfer a thing of value to the state, local government, or other recipient to carry
out a public purpose of support or stimulation authorized by a law of the United States instead of
acquiring (by purchase, lease, or barter) property or services for the direct benefit or use of the
United States Government."

The FAR does not apply to cooperative agreements. 8

1.4.13.4. Recommendation and Justification

Amend section 2371 so that it contains only statutory
provisions dealing with the utilization of cooperative
agreements and other transactions.

This amendment would specify the requirements of cooperative agreements and other
transactions in this section, It would delete the limitation of authority for using these cooperative
agreements and other transactions only for advanced research projects. Authority for advanced
research, currently found in 10 U.S.C, § 2371, has been recommended for transfer to 10 U.S.C. §
2358,9 The result would be that cooperative agreements and other transactions would now be
available for use in basic, advanced, and applied research and development. The proposed
amendment would separate the authority for performing research and development from the
mechanics of how research and development would be accomplished,

3S. REP. No, 81, 101st Cong,, 1st Sess. 126, 127 (1989),
4H.R. CONK, REP, No, 331, 101st Cong., 2d Sess. 531 (1989),
5National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L, No, 102-190, § 826(c), 105 Stat.
1290, 1432 (1991).
6Department of Defense Appropriations Act, 1992, Pub, L. No. 102-172, § 8113, 105 Stat. 1150, 1202 (1991) (not
codified).
7Act of Sept, 13, 1982, Pub. L. No, 97-258, 96 Stat. 877. These are different from CRDAs under 15 U.S.C. §
3710a.
848 C.FR. § 1.103, See the definition of "acquisition" in FAR 2.101, which references the term "contract."
9See Chapter 1.4.6 of this Report for analysis for section 2358.
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1.4.13.5. Relationship to Objectives

This amendment would streamline acquisition of all phases of research and development
by clearly differentiating authorities. It would also support the Panel's objectives of facilitating
Government access to commercial technologies and skills, as well as facilitating commercial
market access to Government developed technologies.

1.4.13.6. Proposed Statute

10 U.S.C. § 2371. Advaneed researeh prj.eet.t Cooperative agreements and other
transactions

(•. Th. Secr...ry .f Dd.f..., in oaneia , "ut ad.anc..4 r..e..Rh ,t st....h the Defense
Achinood Recsorch Proj cats Agcniay,- &.dMthe-Seertetapy of eaeh wilitav- dep.-offent.r-in ean*ifts
out advanccd rzcarohb prcejeets, mayv enter int coopSrAtiv agrcOMcn and other- transactions

ge 'ernmmnf, any edu ational inotiti., ad any other entit ,F

- ("(1) Cooperative agreoments and other transactions entered into under subseetiei (a)
s cion 8 oftis title may include a clause that requires a person or other entity to make
payments to the Department of Defense (or any other department or agency of the Federal
Government) as a condition for receiving support under the agreement or other transaction,

(2) The amount of any payment received by the Federal Government pursuant to a
requirement imposed under paragraph (1) may be credited, to the extent authorized by the

- Secretary of Defense, to the appropriate account established under subsection(e) W1 Amounts so
credited shall be merged with other funds in the account and shall be available for the same
purposes and the same period for which other funds in such account are available.

(eY-M The authority provided under subsection (a) may be exercised without regard to section

3324 of title 3 1.

(d )- The Secretary of Defense shall ensure that--

(1) to the maximum extent practicable, a cooperative agreement or other transaction under
this section does not provide for research an development that duplicates research And
development being conducted under existing programs carried out by the Department of Defense;

(2) to the extent the Secretary determines practicable, the funds provided by the
Government under the cooperative agreement or other transaction do not exceed the total amount
provided by other parties to the cooperative agreement or other transaction; and

(3) the authority under this section is used only when the use of standard contracts or
grants is not feasible or appropriate.
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(e-) ( There is hereby established on the books of the Treasury separate accounts for each of the
military departments and the Defense Advanced Research Projects Agency for support of
adyaneed-research and development projects provided for in cooperative agreements and other
transactions entered into under section 2358 of title 10. Funds in those accounts shall be available
for the payment of such support.

( () W Not later than 60 days after the end of each fiscal year, the Secretary of Defense shall
submit to the Committees on Armed Services of the Senate and House of Representatives a
report on all cooperative agreements and other transactions (other than contracts and grants)
entered into under this section during such fiscal year. The report shall contain, with respect to
each such cooperative agreement and transaction, the following:

(1) A general description of the cooperative agreement or other transaction (as the case
I may be), including the technologies for which adyaneed research and development it "r provided

for under such agreement or transaction.

(2) The potential military and, if any, commercial utility of such technologies.

(3) The reasons for not using a contract or grant to provide support for such advaneed
research and delo2ment.

(4) The amount of the payments, if any, referred to in subsection (b) (a) that were received
by the Federal Government in connection with such cooperative agreement or other transaction
during the fiscal year covered by the report.

(5) The amount of the payments reported under paragraph (4), if any, that were credited
I to each account established under subsection (e) (•d.

1-192



1.4.14. 10 U.S.C. § 2372

Independent research and development and bid and
proposal costs: payments to contractors

1.4.14.1 Summary of the Law

This section requires the Secretary of Defense to prescribe regulations governing the
payment of independent research and development ([R&D) and bid and proposal (B&P) expenses
incurred by contractors. Such IR&D/B&P costs are allowable on covered contracts to the extent
that they are allocable, reasonable, and not otherwise unallowable by law or FAR. Among
specific controls the statute imposes are ones that restrict allowability to IR&D/B&P costs of
"potential interest" to DOD and a limitation on the amount which may be paid ainually for FYs
93-95 to major contractors.

1.4.14.2. Background of the Law

This section was originally enacted in 1990.1 With the passage of this section, Congress
instituted an expansion of the types of research and development that a company could consider
for recovery under IR&D as being of "potential interest" to the Department of Defense. Congress
did so because it was concerned that the anticipated reduction in defense procurement spending in
the coming years might well have an adverse impact on the defense industry's IR&D program.2

Soon thereafter, the section was amended,3 Differences between the original enactment
and the amended version include the use of the terms "major contractor," "covered contract," and
"covered contractor;" the inclusion of a specific formula by which the maximum reimbursable
amount may be determined; elimination of advance agreements; and encouragement of enabling
superior weapon systems performance and reducing acquisition and life cycle costs.

The legislative history accompanying the amendments notes that numerous industrial
associations provided Congress with information addressing industry concerns about the [R&D
program. Those concerns included efficiency and degree of independence, as well as the future of
the program itself in light of a declining defense budget. The legislative history also indicates that
Congress intended to enhance the IR&D program through simplification, including eliminating
reviews and gradings by Government officials and removing arbitrary ceilings for R&D recovery.
This would allow the degree of reasonableness to prevail in contract negotiations for recovery of
both IR&D and bid and proposal costs.4

INational Defense Authorization Act for Fiscal Year 1991, Pub. L. No, 101-510, § 824, 104 Stat. 1485, 1603
1990), repeling The Military Procurement Act of 1971, Pub. L. No. 91-441, § 203, 84 Stat. 905, 906.08 (1970).
HR. CONF. REP. No. 923, 101st Cong., 2d Sass. 627 (1990).

3Natlonal Dcfense Authorization Act for Fiscal Yearo 1992 and 1993, Pub. L. No. 102-190, § 802(a)(1), (e), 105
Stat. 1290, 1412, 1414 (1991).
4H.R. REP. No. 60, 102d Cong., Ist Sess. 181, 182 (1991).
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The utilization of ceilings for FYs 93-95 was representative of a concern over potential
increased expenditures in the defense arena. Provisions were included to prescribe the maximum
reimbursement limitation for major contractors during this period. Such contractors are allowed
to recover up to 105% of the preceding year's allowable costs. Additionally, provisions were
included which would allow for greater reimbursement in specified situations.5

1.4.14.3, Law in Practice

This section has been implemented at FAR 31.205-18 and 42.102 and DFARS 225.7303-
2, 231.205-18, 242.302, 242.771, and 242,10.

1.4.14.4. Recommendation and Justification

Retain

Only one recommendation was received on this statute. It recommended eliminating the
detailed procedures from the statutory scheme.6 While the detailed procedures present in this
statute should be the exception, rather than the rule, this recommendation appears to be
premature. The Panel believes this statute addresses significant and previously controversial
issues in the area of IR&D/B&P costs, and represents a reasoned and enlightened balance
between the Government's need to control costs and the need to support new technology and the
industrial base.

1.4.14.5. Relationship to Objectives

This section helps streamline the acquisition process and recognizes costs essential to
support of the defense industrial base,

5H.R. CONE. REP. No. 311, 10d Cong., lst Sass. 568 (1991).
6Memorandum from DCAA signed by Michael J. Thibault, Assistant Director for Policy and Plans, to Contract
Formation Working Group, Advisory Panel on Streamlining and Codifying Acquisition Law, Defense Systems
Management College (June 1, 1992).
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1.4.15. 10 U.S.C. § 4503

Research and development programs

1.4.15.1. Summary of the Law

This section gives the Secretary of the Army authority to conduct and participate in
research and development programs. There is Ft prohibition on using the authority in this section
for the development of prototype aircraft intended primarily for civilian use.

1.4.15.2. Background of the Law

This section had its origins in the Army and Air Force Authorization Act of 1949. The
Secretary of the Army was specifically authorized to "conduct, engage, and participate in research
and development programs related to Army activities." Further, the Secretary was authorized to
procure or contract for facilities, equipment, services and supplies as needed. I The restriction on
using funds for prototype aircraft intended primarily for commercial use was DOD-wide. 2 These
provisions were codified in their present form by the 1956 reorganization amendments. 3

1.4.15.3. Law In Practice

Acquisition of research and development is implemented in FAR Part 35 and DFARS Part
235,

1.4.15.4. Recommendation and Justification

Repeal

When the Panel initially considered repealing 10 U.S.C. § 4503 because it appeared
duplicative of section 2358, it invited comment, In response, a memorandum from the Army
Corps of Engineers Chief Counsel indicated there was difference between the two sections, The
memorandum stated that the authority in section 2358 to engage in research projects is limited to
those that relate to weapons and other military needs, whereas section 4503 permits the Corps to
conduct R&D in support of public works efforts, which are part of the mission of the Army but
which neither relate to weapons nor to military needs, Because repeal of section 4503 might be
construed as removing the Corps' authority to continue civil works R&D, the memorandum
recommended providing for such authority in section 2358 if section 4503 were repealed, 4

IArmy and Air Force Authorization Act of 1949, Pub. L. No. 81-604, § 104, 1930 U,S.C.CA.N. (64 Stat.) 325,
327-28,
21d, at § 304.
3 Act of Aug. 10, 1956, Pub. L. No. 84-1028, 70A Stat. 134.
4 Mumorandum from Department of the Army Corps of Engineers signed by Kathryn Kurke, Assistant Chief
Counsel for Research and Development, to Lt Col James S. Cohen, USAF, Acquisition Law Task Force, Defense
Systems Management College (Aug. 12, 1992).
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The Corps' authority to carry out its public works responsibilities may be gleaned from
language in 10 U.S.C. § 4503 permitting research and development "relating to the Army." While
there is no clearly comparable language in the current 10 U.S.C. § 2358, the latter does not
prohibit such efforts and would seem to be broad enough to cover such actions, Nevertheless,
because the Panel is recommending repeal of section 4503, it also recommends amending section
2358 to ensure that the Corps of Engineers may continue to perform research and development
programs associated with its public works responsibilities. The recommended amendment to
section 2358, which would permit research and development which is of "potential interest to
[DOD] or to the military department concerned," is specifically intended to ensure that the Corps'
capabilities in this area are not diminished.S

1.4.14.5. Relationship to Objectives

Repeal would streamline the acquisition process by elimination of a duplicative statute.

5See Chapter 1.4.6 of this Report for analysis of section 2358. See also Chapter 1.4.18 of this Report, where the
Panel is recommending repeal of 10 U.S.C. § 9503.
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1.4.16. 10 U.S.C. § 7303

Model Basin; investigation of hull designs

1.4.16.1. Summary of the Law

This statute provides that the Department of Navy, through an unspecified office or
agency, shall conduct tests at the David W, Taylor Model Basin (DTMB) regarding shapes and
forms of vessels and aircraft, and other investigations associated with design problems, The
statute also provides for experiments to be conducted for private persons. Data from such
experiments is required to be kept confidential, Government use of data is permitted consistent
with United States patent laws.

1.4.16.2. Background of the Law

The present statute traces its origins to a 1936 authorization for construction of a model
basin.1 The major provisions of the current statute were included in the original, The present
version represents a 1956 recodification 2 with a 1966 amendment which increased discretion
within the Department of Navy as to which organization the facility would fall under,3

1.4.16.3. Law in Practice

The statute is the authority for operations at DTMB, Discussion with DTMB's General
Counsel indicated the statute is essential for operations,

1.4.16.4. Recommendation and Justification

Retain

The Panel recommends retention. The statute is currently an effective tool in the
operation of the facility. Repeal of the statute would require a new statutory scheme to ensure
operations could continue.

1.4.16.5. Relationship to Objectives

Retention of this statute meets the Panel's objectives by identifying the broad policy
objectives and the fundamental requirements to be achieved under the law, but leaves detailed
implementing methodology to the acquisition regulations.

IAct of May 6, 1936, ch, 333, 49 Stat. 1263.
2Act of Aug. 10, 1956, Pub. L. No. 84-1028, ch. 1041, 70A Stat, 451.
3Act of Nov. 2, 1966, Pub. L, No. 89-718, § 41, 80 Stat. 1115, 1120.
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1.4.17. 10 U.S.C. § 7522

Contracts for research

1.4.17.1. Summary of the Law

This law permits the Secretary of the Navy or the Secretary's delegates, in particular the
Chief of Naval Research and the chiefs of the bureaus, to make, without advertising, contracts,
amendments, or modifications of contracts for services and materials necessary to conduct
research or make or secure reports, tests, models, or apparatus. These types of contracts are not
subject to the requirements of 31 U.S.C. § 3324 relating to advance, partial, progress, or other
payments, and no bond is necessary. This law also specifically prohibits the use of the cost-plus-
a-percentage-of-cost type contracting for research contracts.

1.4.17.2. Background of the Law

This statute was originally passed in 1946.1 During World War II, the War Powers Act
enabled the Navy to relax the peacetime constraints on research contracts it had previously
followed. This statute provided for, in peacetime, the Naval Research Laboratory and Naval
Research Development Board, which had been established during the war.2 These two bodies
performed so effectively during the war that Congress decided to continue their operations during
peacetime through the newly created Office of Naval Research, 3 This statute was codified in
1956,4 and subsequent amendments have been technical without any substantive alterations,

1.4.17.3. Law in Practice

The subject of Research and Development contracting is addressed at FAR Subpart 35
and DFARS Subpart 235, both entitled "Research and Development Contracting"

1.4.17.4. Recommendation and Justification

Repeal subsection (b) of 10 U.S.C. § 7522 and merge into 10
U.S.C. § 2307 as a subsection.

As stated in Chapter 2.1.1 of this Report, the Panel is recommending that all statutes
within Title 10 relating to contract payment and financing should be consolidated within a single
comprehensive statute. The Panel recommends that subsection (b) of section 7522 dealing with
payments of research and development contracts be repealed and merged into the revised version
of 10 U.S.C. § 2307, "Contract financing," as a subsection. This single statute will centralize all

'Act of Aug. 1, 1946, ch. 727, § 6. 60 Stat. 779, 780.
2S. RP., No. 1628, 79th Cong., 2d Sesi. 3 (1946).31d.
4Act of Aug. 10, 1956, Pub. L. No. 84.1028, ch, 1041, 70A Stat. 464.
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pertinent requirements regarding Title 10 contract financing, while eliminating duplication within
the U.S. Code. The Panel recommends that the remaining two subsections of 10 U.S.C. § 7522
be retained in their current form and location.5

1.4.17.5. Relationship to Objectives

This recommendation satisfies the Panel's statutory mandate of reviewing acquisition laws
applicable to DOD with a view toward streamlining the defense acquisition process, It eliminates
the duplication of authority currently present in the procurement process by merging similar
statutes into one comprehensive and centrally located law.

1.4.17.6. Proposed Statute

10 U.S.C. § 7522. Contracts for research

(a) The Secretary of the Navy and, by direction of the Secretary, the Chief of Naval
Research and the chiefs of bureaus may, without advertising, make contracts or amendments or
modifications of contracts for services and materials necessary to conduct research and to make
or secure reports, tests, models, or apparatus. A contractor supplying such services or materials
need not be required to furnish a bond.

(b) Subseedetis (a) and (b) of r.eetion 3 321 of tite 3 1 do not apply to a venee, pFWgrwe
eF e-thcr PAYMOcNt made with Fespeet to a eontract a de*-s ot!i-.te~

(eh) This section does not authorize the use of the cost-plus-a-percentage-of-cost system
of contracting.

5The Panel received one comment which pointed out differences in scope between section 7522(a) and 10 U.S.C. #
2358, Letter from the Office of the Chief of Naval Research, signed by William Garvert, to Stuart A, Hazlett,
Acquisition Law Task Force, Defense Systems Management College (Dec. 17, 1992).
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1.4.18. 10 U.S.C. § 9503

Research and development Programs

1.4.18.1. Summary of the Law

This statute gives the Secretary of the Air Force authority to conduct and participate in
research and development programs. There is a pro .ition on using the authority in this section
for the development of prototype aircraft intended priaarily for civilian use.

1.4.18.2. Background of the Law

This statute had its origins in the Army and Air Force Authorization Act of 1949. The
Secretary of the Air Force was specifically authorized to "conduct, engage, and participate in
research and development programs related to Air Force activities." Further, the Secretary was
authorized to procure or contract for facilities, equipment, services, and supplies as needed. 1The
restriction on utilizing funds for prototype aircraft intended primarily for commercial use was
DOD-wide.2 These provisions were codified in present form by the 1956 reorganization
amendments. 3

1.4.18.3. Law In Practice

The acquisition of research and development is implemented in FAR Part 35 and DFARS
Part 235.

1.4,18.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this statute, Authority to conduct these activities is
present in 10 U.S.C. § 2358.4

1.4.18.5. Relationship to Objectives

Repeal will streamline the acquisition process by elimination of a duplicative statute.

IArmy and Air Force Authorization Act of 1949, Pub. L. No. 81-604, § 205, 1950 U.SC.C.A.N, (64 Stat.) 325,
327-28.
21d. at § 304.
3Aut oftAug. 10, 1956, Pub, L. No. 84-1028, 70A Stat. 134.
4Memorandum from Deputy Assistant Secretary (Contracting), Assistant Secretary of the Air Force (Acquisition)
signed by Ira L. Kemp, Associate Deputy to Theresa Squillacote, Acquisition Law Task Force, Defense Systems
Management College (Nov. 20, 1992). See also the related analysis of 10 U.S.C. §§ 2358 and 4503 at Chapters
1.4.6 and 1.4.15, respectively, of this Report,
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1.5. Procurement Protests

1.5.0. Introduction

Congress admonished the Panel to limit the statutory provisions which govern DOD
procurements to those provisions which are "necessary to . . . protect . . . fundamental
governmental policies."11 Competition is one of those fundamental governmental policies, and
Congress in 1984 emphasized its belief that protests are "necessary" to protect competition. 2

Indeed, restrictions on competition have been the subject of protests for over 60 years.3

Congress has repeatedly expanded and strengthened the bid protest system over the past
ten years. In 1982, the Federal Courts Improvement Act (FCIA) gave the Court of Federal
Claims the power to grant equitable relief in bid protest actions filed before contract award,4 The
Competition in Contracting Act (CICA) codified and strengthened the General Accounting Office
(GAO) Procurement Protest System in 19845 and created a bid protest remedy for acquisitions of
automatic data processing equipment (ADPE) in the General Services Board of Contract Appeals
(GSBCA). 6 In 1986, the Paperwork Reduction Reauthorization Act expanded and strengthened
the GSBCA bid protest remedy.7  As a consequence, parties who object to an agency
procurement action can now file a protest in four different forums external to the contracting
agency: the GAO, the GSBCA, the Court of Federal Claims or a district court. 8

The Panel recognizes the important role of protests in assuring full and open competition
and therefore has made recommendations to increase the efficiency and effectiveness of the
existing protest remedies. The Panel's recommendations propose specific changes to the current
bid protest system, The recommendations reinforce the continuing congressional support for
GAO and GSBCA protests, 9 However, the Panel believes that the 1982 creation of the Claims
Court, with its grant of bid protest jurisdiction and the interpretation of this jurisdiction by various
courts of appeals, has created confusion and unnecessarily impeded the expeditious and efficient
resolution of judicial bid protests. Accordingly, the Panel recommends that Congress consolidate,

IS, REP. No, 34, 101st Cong., 2d Sass, 195 (1990).
2Deflcit Reduction Act of 1984., Pub, L. No, 98-369, 1984 U.S.C.C.A.N. (98 Stat,) 494; H,R, CoNp, REP, No, 861,
98th Cong., 2d Sass, 1435 (1984), reprinted in 1984 U.S.C,C,A.N. 1445, 2123.
3jOHN CIBINIC, JR. & RALPH NASH, JR., FORMATION OF GOVERNMENT CONTRACTS 1006 (2d ed. 1986).
4Pub. L. No. 97-164, 1982 U.S.C.C.A.N. (96 Stat.) 25. The Claims Court was renamed the Court of Federal
Claims by the Federal Courts Administration Act of 1992. Pub. L. No. 102-572, § 902, 1992 U.S.C.C.A.N. (106
Stat.) 4506.
531 U.SC, §§ 3551-56,
640 U.S.C. § 759(o),
7Pub. L. No, 99-500, § 831, 1986 U.S.C.C.A.N. (100 Stat,) 1783-344,
8District courts have authority, pursuant to the Administrative Procedures Act, 5 U.S.C. §§ 551-559, 701-706,
3105, 3344, to review post-award, and, in some circuits, pre-award challenges brought by disappointed bidders,
See Scanwell Laboratories, Inc. v, Shaffer, 424 F,2d 859 (D,C. Cir, 1970); Cubic Corporation v. Cheney, 914 F,2d
1501 (D.C. Cir. 1990),
9paperwork Reduction Reauthorization Act of 1986, Pub. L. No, 99-500, § 831, 1986 US.C.C.A.N. (100 Stat,)
1783.
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into a single judicial forum, the current bid protest jurisdiction of the Court of Federal Claims and
the district courts.

The Panel also proposes that Congress consider whether protests need to be decided by
four different forums in three different branches of the Government. The Panel therefore
recommends that Congress consider whether the competition policy would be better served
through nonjudicial resolution of protests by a single independent agency, located within the
executive branch, with powers comparable to those exercised by the existing four forums. With
proper authority, this exclusive administrative forum could provide more uniform and cost
effective treatment of prote3ts. This agency could provide two different procedures for
consideration of protests. The first procedure would be similar to the relatively inexpensive and
expeditious procedure now provided by the GAO. The second procedure would be similar to the
adjudicatory procedure provided by the GSBCA. However, the GSBCA-type procedure would
not be limited, as it is now limited, to protests regarding the award of automatic data processing
equipment and services. Rather, the GSBCA-type procedure would be available for all types of
procurements,

The Panel believes that its recommendations for changes to the statutory charters of the
existing bid protest forums are well supported and can lead to immediate improvements.
Accordingly, the Panel recommends that they be given priority over its recommendation for
congressional consideration of an exclusive bid protest forum, Because the latter
recommendation will require carefil analysis and will likely be the subject of considerable debate,
the Panel recognizes that it may be some years before this concept will be ready for formal
legislative action,

The recommendations in this Report deal primarily with protests which are not filed with a
contracting agency because the Panel found no reason to change these informal agency protest
procedures. The Panel did ask for comments on whether protesters should be required to file a
protest with an agency before filing a protest with the GAO, the GSBCA, or the courts. There
was virtually no support for this idea, Comments from both Government and private sector
parties indicated that protesters should be free to choose between filing with an agency or using
an external forum and that agencies should be free to keep the agency protest process as informal,
inexpensive, and flexible as possible.

The discussion that follows gives a brief history of the bid protest process and highlights

key Panel recommendations,

1.5.0.1. Development Of A Formal Bid Protest System

In the 1920s the GAO became the first forum, outside the contracting agency, to consider
protests to award of contracts. 10 Initially, the Comptroller General considered protests under its
authority to settle the accounts of the executive branch agency and to render advance decisions on
payment questions submitted by federal disbursing and certifying officers or heads of Federal

10Comp. Gen. Dec. A-10024 (Aug, 19, 1925),
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agencies. 1 1 By 1984, when Congress gave the GAO express authority to consider protests, the
GAO was receiving more than 2,000 protests a year. 12

In 1956, the Court of Claims became the first court to consider bid protests when in Heyer
Products v. United States,13 it ruled that a disappointed offeror, whose offer was improperly
rejected by an agency, was entitled to recover monetary damages as measured by bid and proposal
costs, Compared to the GAO, the Court of Claims considered relatively few bid protest decisions
before it received authority in 1982 to enjoin contract awards during protest resolution,

In 1970, in Scanwell Laboratories, Inc. v. Schaffer, 14 a case of first impression, the Court
of Appeals for the District of Columbia Circuit ruled that district courts had jurisdiction under the
Administrative Procedure Act (APA) to consider protests of contract awards. 15 Under the APA,
a district court has authority to hold unlawful and set aside agency actions, findings, and
conclusions found to be "arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law[.']1 6 In the ensuing years, the other 11 regional courts of appeals also have
held that, based on the APA, the district courts in their circuits had this authority to consider bid
protests. 17

In 1984, Congress enacted the Competition in Contracting Act (CICA), which effected
sweeping changes in virtually all aspects of federal procurement law, These changes required that
bidders or offerors on Government contracts be given an opportunity for full and open
competition. The House Conference Report on CICA explained as follows:

The conference substitute uses "full and open" competition as the required
standard for awarding contracts in order to emphasize that all responsible sources
are permitted to submit bids and proposals for proposed procurements, The
conferees strongly believe that the procurement process should be open to all
capable contractors who want to do business with the Government. 18

In providing the GAO and the GSBCA with statutory authority to conduct bid protests,
the CICA conferees recognized the vital role of protests in assuring full and open competition,
stating that:

The conferees believe that a strong enforcement mechanism is necessary to insure
the mandate for competition is enforced and that vendors wrongly excluded from
competing for government contracts receive equitable relief, To accomplish this,
the conference added a new subchapter to Chapter 35 of Title 31 United States

11 CIlNIC & NASH, supra note 8, at 1006,
12HR. Rlp. No, 1157, 98th Cong,, 2d Sasi, 23 (1984).
13 13 5 Ct. C1, 63, 140 F. Supp, 409 (1956); see CIBINIC & NASH, supra note 8, at 1006.
14424 F,2d 859 (D.C. Cir, 1970).
155 U.S.C, §§ 551-559, 701-706, 3105, 3344.
165 U.S.C. § 706(2)(A),
"J7jeffrey M, Villet, Equitable Jurisdiction in Government Contract "Bid Protest" Cases: Discerning the Bounds of
E11ulty, 17 PUfB, CONT. L.J, 152 (1987),
1HR, CONP, RrP, No, 861, 98th Cong,, 2d Sasi. 1422 (1984), reprinted in 1984 U.S.C.C,A,N, 1445, 2110.
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Code, which codifies and strengthens the bid protests function currently in
operation at the General Accounting Office (GAO). 19

Today, the vast majority of external protests are filed with the GSBCA or the GAO. The
following chart displays the number of protests in the various forums for the period 1988-91.

BID PROTESTS FILED IN THE VARIOUS FORUMS 20

YEAR GAO GSBCA COURT OF FEDERAL CLAIMS

1988 2633 215 8

1989 2673 283 23

1990 2489 268 19

1991 2887 250 17

1.5.0.2. GAO Proteits21

At the GAO, protests are resolved through written decisions, initiated by a letter outlining
the basis of the protest. 22 The GAO will consider protests which object to the terms of a
solicitation, a proposed award or award of a contract,23 and must generally decide protests within
90 working days.24 The GAO bases its decision on the written agency report submitted in
response to the protest and the protester's written comments to the agency report.25 In order to
develop a full record on the protested action, a protester may request the agency to submit to the
GAO additional agency records with the agency report.26 Where appropriate, the GAO may
conduct hearings and receive sworn testimony on contested issues of fact.27 Hearings are the
exception rather than the rule under the GAO procedure,

19HR, CONF, REP, No, 861, 98th Cong., 2d Sess. 1435 (1984), reprinted in 1984 U.S.C.C,A,N, 1445, 2123. A
similar rationale was provided in support of the new GSBCA protest procedures. H.R. CONE, REP, No, 861, 98th
Cong,, 2d Sess. 1430 (1984), reprinted in 1984 U.S.C.C.AN. 1445, 2118.
20These figures are based upon inquiries to the various administrative offices of the forums, No agency collects
statistics on protests filed in the federal district courts. However, David M. Cohen, Branch Director of the
Commercial Litigation Branch in the Civil Division of the United States Department of Justice, has advised the
'anel that his Branch reviews the "vast majority of district court protesto" and the number reviewed each year is
"far fewer than 100."
2 IThe GAO protest procedures are set out in detail in the GAO bid p, otest regulations, 4 C.F.R. Part 21,
224 C.F.R. § 21.1,
231d,
2431 U.S.C. § 3554,
254 C.F.R. § 21.3.
261d,
274 C.F.R. § 21L5,
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If the agency action is found to be in violation of law or reguiation, the GAO may grant
the protest and may recommend that the agency cancel the solicitation, award a contract to
another bidder, cancel an award, or take other such appropriate action. Additionally, the GAO
may award bid and proposal costs or legal fees incurred during the protest.

If a protest is filed with the GAO before contract award or if the agency is notified by the
GAO of a protest within J0 calendar days after contract award, agencies must ordinarily suspend
contract award or stop work on awarded contracts. 28 Only under special circumstances can
agencies allow award to be made or perfonnance to continue.

1.5.0.3. GSBCA 29

The Administrator of the General Services Administration coordinates the procurement of
automatic data processing equipment and services by Federal agencies, including a portion of
DOD procurements. 30 In furtherance of this authority, the Administrator either procures the
ADPE or issues a delegation of procurement authority (DPA) to authorize the purchase of ADPE
by an agency.31 The actual procurements are conducted by the agencies under their procurement
statutes. The GSBCA bid protest authority is limited to those ADPE procurements for which a
DPA is necessary. 32

The GSBCA conducts a formal adjudicatory-type procedure. Protests filed with the
GSBCA must be resolved to the maximum extent possible within 45 working days. 33 The
GSBCA procedure typically begins with an initial conference. 34 At that time, an administrative
judge establishes a process for conducting discovery and may establish a limitation on the amount
of discovery. The judge also establishes a time period for completion of discovery and for filing
of dispositive motions.

If a protest is filed before contract award or within 10 days of contract award, the GSBCA
holds a hearing to determine whether to suspend the agency DPA.35 If the DPA is suspended,
agencies are precluded from making award of a contract where the protest is filed before award or
from allowing continuance of performance of the contract in those cases where the protest is filed
after award. 36

2831 U.S.C. § 3553.
"29The GSBCA bid protests are governed by the GSBCA Rules of Procedure, 48 C.FR. §§ 6100-6199.
30Under the "Warner Amendment," the jurisdiction of the GSA over ADPE does not extend to DOD ADPE'if the
function, operation, or use of the ADPE involves Intelligence activities or the command and control of military
forces, or is c.quipment which is an integral part of a weapon or weapons system, or is critical to the direct
fulfillment of military or intelligence missions. Department of Defense Authorization Act of 1982, Pub, L, No, 97-
86, § 908(a)(1), 1982 U.S.C.C.A.N. (95 Stat.) 1117, 40 U.S.C. § 759(a)(3).
3 lid.321d.
331d.
3448 C.F.R. § 6101.10,
3548 C.F.R. § 6101.19.
3640 U.S.C. § 759(f
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Under the GSBCA's procedures, agencies are required to file the "Rule 4 File" with the
GSBCA and provide copies to the parties. 37 This Rule 4 File constitutes the record of the agency
decision forming the basis of the protest. If they so desire, protesters may seek to supplement
that record.

At the conclusion of discovery, and well before the end of the 45 working day period for a
decision, the GSBCA may conduct an evidentiary hearing on the protest. The typical hearing is
completed in less than three days. Following the hearing and receipt of briefs from the parties, the
GSBCA issues its final decision. Decisions of the GSBCA may be appealed as a matter of right to
the Court of Appeals for the Federal Circuit by either the Government or any interested party. 38

1.5.0.4. Judicial Procedures39

Protests filed in the district courts or the Court of Federal Claims proceed in a manner
similar to those filed before the GSBCA. Parties filing protests in the courts file a complaint
generally seeking both a declaratory judgment that an agency action was improper and a
temporary restraining order or preliminary injunction to stop the agency from proceeding with
award or performance of a contract. 40 Before any hearing is held, the courts will often allow
limited discovery.

No prescribed time periods exist for resolution of bid protests filed in the courts, and there
are no prescribed rules for issuance of decisions. Protests are often disposed of by the grant or
denial of a preliminary injunction. In many cases, this grant or denial is not accompanied by a
formal decision.

Upon appeal of either party, decisions of the district courts may be reviewed as a matter of
right to one of the twelve regional courts of appeals. 41 Decisions of the Court of Federal Claims
are reviewed on appeal by the Court of Appeals for the Federal Circuit.42

1.5.0.5. Basis Of Recommendations

The Panel adopted the following four principles to provide guidance in formulating its
recommendations for changes to the bid protest system:

Disappointed bidders and offerors should have reasonable access to the reasons for
adverse agency actions.

3748 C.F.R,. § 6101.4.
3840 U.S.C. § 759(e)(6)(A).
3 9 The 1991 Report of the American Bar Association Public Contract Law Section Bid Protest Committee Courts
Subcommittee Project [hereinafter ABA Courts Subcommittee Project] contains a thorough discussion of the bid
protest procedures in Federdl courts.
40See e.g., 28 U.S.C. § 1491(a)(3).
4128 US.C. § 1291.
422g U.S.C. § 1295(a)(3).

1-208



* Contracting officers, like other Government officials, are entitled to a presumption of

regularity for their actions.

* Protests should be resolved in a fair, expeditious, and efficient manner.

* Overlapping, duplicative, and conflicting protest procedures should be eliminated.

Based on the above guidance, the Panel has made a series of recommendations to the
existing bid protest system which offer some immediate benefits:

* Precipitous protests can be avoided;

* Greater uniformity in both decisions and practice can be gained among the bid protest
forums; and

e The bid protest system will become more efficient and thereby save resources for
protesters, intervenors, and agencies.

Moreover, the Panel has recommended that Congress consider a more far-reaching reform of
replacing the four existing bid protest forums with an exclusive bid protest forum in the executive
branch, The Panel fully recognizes that it would be premature to implement this far-reaching
reform without considerably more analysis and debate. Regardless of whether Congress
eventually finds merit to an exclusive bid protest forum, the Panel believes consideration should
be given to the immediate improvements recommended by this Report.

1.5.0.6. Disappointed Offerors Should Have Reasonable Access To The Reasons For
Adverse Agency Action

Frequently, a disappointed offeror can obtain complete and timely information on the
reasons for an agency's rejection of its offer only by filing a protest. Providing offerors with more
complete and timely information on the reasons for an agency's adverse action would eliminate
one of the reasons that cause contractors to file protests.43 This would in turn shorten the
procurement cycle, save time, and reduce needless expense. To make this requirement
ineaningful, the period of suspension should be extended to accommodate the debriefing. For this
reason and for other reasons explained in its detailed proposal, the Panel recommends that:

• Offerors be given timely and complete debriefings which provide meaningful
information on the strengths and weaknesses of their proposals.

0 After contract award, agencies must ordinarily suspend contract performance
whenever a protest is filed within ten days of' contract award or within three calendar
days after the date set by an agency for any requested and required debriefing.

4 3 1n The Protest Experience Under the Competition in Contracting Act (1989), the Bid Protest Committee of the
American Bar Association, Section of Public Contract Law documented the commonly-held belief that some
protests would not have been filed if a meaning/Wl debriefing had been available.
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The Panel recognizes the effectiveness of protective orders in GAO protests. The use of
protective orders was recently instituted through the unilateral actions of the GAO. Protective
orders permit interested parties to review competition-sensitive and proprietary information which
they otherwise could not review, This practice allows for a more comprehensive examination of
the facts with a more equitable decision, The Panel believes that the authority for this useful tool
should be made permanent. Accordingly, the Panel recommends that:

The Comptroller General should be given express authority to use protective orders to
provide access to competition-sensitive or proprietary information to attorneys and
technical consultants of the interested parties.

1.5.0.7. Contracting Officers, Like Other Government Officials, Are Entitled To A
Presumption Of Regularity For Their Actions

It is a well-established principle of administrative law that "in the absence of clear evidence
to the contrary, courts presume that [Government officials] have properly discharged their official
duties."44 Sound public policy reasons support the presumption of regularity, including the need
to allow for the reasonable exercise of discretion by Government officials. In approving the
Federal Courts Improvement Act of 1982 (FCIA), the Senate recognized this policy's application
to protests:

... [S]ection 133 gives the new Claims Court the power to grant
declaratory judgments and give equitable relief in contract actions
prior to award. Since the finds which the Government utilizes to
purchase goods and services are derived solely from public sources,
the public possesses a strong interest in the ability of the
Government to fulfill its requirements in these areas at the lowest
possible cost. Accordingly, in the vast majority of circumstances,
the Government mua be permitted to exercise its right to conduct
business with those suppliers it selects and to do so in an
expeditious manner.45

The Panel believes that this presumption should continue and that matters which are
entrusted to agency discretion should be upheld in a protest if the Government is able to provide a
reasonable basis for its actions.

The Government does not have unfettered discretion to conduct business with the
suppliers it chooses. It must comply with the laws and regulations governing the Federal
procurement process. Indeed, the legislation authorizing the GAO and the GSBCA protest
procedures specifically instructs that relief can be granted where the agency action violates law or
regulation.

4 4 United States v. Chemical Foundation, Inc. 272 U.S. 1, 14-15 (1926).
4 5 S, RiP. No, 275, 97th Cong., 2d Scss. 23 (1982), reprinted In 1982 US.C,C,A,N, 11, 32-33.

1-210



The need to adhere to these laws and regulations is grounded in sound public policy. As
the Court of Appeals for the Eleventh Circuit has stated, "the public and.., bidders have a strong
interest in certainty in the bidding process .... To achieve this certainty, strict adherence to the
procedures for bidding is necessary." 46 A logical corollary to this principle is the need for
consistency among the various protest forums as to how a protest is reviewed. A single standard
of review for all protest forums will result in increased consistency and greater certainty in result,
will reduce forum shopping, and will enhance the perception that the protest system is fair.
Accordingly, the Panel recommends:

- The establishment of a single standard of review for agency actions that authorizes the
courts, like the GAO and the GSBCA, to set aside agency action which violates
procurement law or regulation. On matters committed to agency discretion, the
agency should be required to establish a reasonable basis for its actions.

As an additional enhancement of the bid protest system's integrity, the Panel recognizes a
need to provide for a penalty for those who bring a protest knowing it is baseless or, after having
discovered that fact, continue the protest. While the Panel believes that this situation is relatively
uncommon, the very presence of this penalty will deter frivolous protests and will add to the
overall perception that the entire process is fair and even-handed. Accordingly, the Panel
recommends that:

Where the GAO, the GSBCA, or a court expressly finds that a protest is frivolous or
not filed or pursued in good faith, the Government should be entitled to recover its
costs in defending against the protest.

1.5.0.8. Protests Should Be Resolved In A Fair, Expeditious And Efficient Manner

Although protests further the Government policy of competition, protests also delay the
procurement of services and supplies necessary for efficient and effective Government operation.
It is essential, therefore, that protests be both fairly and expeditiously resolved, In enacting the
Competition in Contracting Act (CICA), Congress recognized this principle and required the
GAO and the GSBCA by statute to resolve protests expeditiously. 47 The courts should be
similarly obligated. Accordingly, the Panel recommends that:

The Courts, like the GAO and the GSBCA, should be directed by statute to resolve
protests expeditiously.

The Panel also believes that any impediment to early resolution and settlement of a protest
where appropriate should be removed. One impediment is the perceived inability of a contracting
agency to completely resolve and settle a protest by the payment of bid and proposal costs and
legal fees. Currently, if an agency determines that there is merit to a protest, the agency can take
action to resolve the protest, but some believe it is not clear that an agency can pay bid and
proposal costs, attorneys fees, or consultant and expert witness fees associated with the protest.

46Choctaw Manufacturing Co., Inc. v. United Stats, 761 F. 2d 609. 619 n, 17 (11 th Cir. 1985).
4731 U.S.C. § 3555. 40 U.S.C. § 759(0,
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With an express grant of authority to pay such expenses for meritorious protests, the agencies
may completely resolve and settle such protests at any stage of the protest and avoid unnecessary
administrative and legal expenses. Accordingly, the Panel recommends that:

Agencies should be given express authority to pay bid and proposal costs, attorney
fees, and consultant or expert witness fees in order to settle meritorious protests.

The Panel has also identified several changes to the procedures of the two administrative
protest forums. These changes are intended to streamline the protest process, encourage use of
express protest procedures, and institute provisions to use electronic filings to speed the
processing of protests. Accordingly, the Panel recommends that:

o Whenever possible, amended protests should be resolved within the statutory time
period established for resolution of initial protests.

* The GAO should have the authority to resolve protests under an express option which,
like GSBCA protests, require the GAO to render a decision within 65 calendar days.

* The GAO and the GSBCA should issue procedures which allow for electronic filing of
protest documents.

• The GAO and the GSBCA should use the term "calendar day" and not "working day"
to specify when statutory deadlines should be met.

1.5.0.9. Overlapping, Duplicative, And Conflicting Protest Procedures Should Be
Eliminated

The existence of four protest forums has naturally resulted in inefficiencies. The Panel, in
its recommendations discussed below, offers for consideration and further study an alternative
which would eliminate these overlaps and inefficiencies. However, the Panel specifically has
addressed less fundamental changes to the existing system.

The most glaring inefficiency in the current system arises out of the confusing
jurisdictional problems created by the Federal Courts Improvement Act of 1982 (FCIA).
Recognizing the pervasive nature of the problems with the current system, a committee of the
Section of Public Contract Law of the American Bar Association has noted that "as we enter the
third decade of bid protest jurisdiction in the Federal courts, jurisdictional problems continue to
permeate the process.",48 These problems are reflected in a host of Federal court decisions which
seek to determine if the district courts or the Court of Federal Claims has jurisdiction over a
particular protest.

FCIA created two fundamental jurisdictional problems. The first problem stems from the
FCIA amendments to the Tucker Act where Congress directed that the Court of Federal Claims

48ABA Courts Subcommittee Project, supra note 39, at 1.
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had "exclusive jurisdiction" to consider pre-award protests.49 In the past 10 years at least five
regional courts of appeals have addressed this problem. Two of the circuit courts found that the
district courts in their circuits were divested of pre-award jurisdiction by FCIA and one suggested
as much.50 Conversely, two circuit courts have held that, notwithstanding FCIA, the district
courts in their circuits retained pre-award protest jurisdiction.51

The second jurisdictional problem arises out of the Court of Appeals for the Federal
Circuit's ruling that the bid protest jurisdiction of the Court of Federal Claims is limited to protests
filed by parties submitting bids or proposals.52 As a result of this ruling, numerous decisions have
been issued holding that the Court of Federal Claims had no jurisdiction to hear all the types of
protests routinely considered by the GAO and the GSBCA. These types of protests include those
filed before bids or proposals are submitted, which allege that a solicitation unduly restricts
competition, 53

The congressional intent for the expeditious and inexpensive resolution of protests is not
being served where the parties must first litigate problematic jurisdictional issues before the merits
of the protest can be decided:

If there is a less profitable expenditure of the time and resources of
federal courts and federal litigants than resolving a threshold issue
of which particular federal court should have jurisdiction, it does
not readily come to mind, 54

The Panel agrees,

The Panel has thoroughly considered the problems resulting from the existence of two
judicial protest forums and has concluded that this dual authority should be consolidated into one
forum. The Panel has identified no substantive justification for having two forums with the same
jurisdiction, as some have recommended, Splitting the jurisdiction between the two courts based
upon whether the protest was brought before or after award is not justified because it creates
numerous interpretation problems and adds potential delays to the speedy resolution of protests.
The system of dual forums also invites forum shopping and engenders a lack of uniform precedent
and practice, Accordingly, the Panel recommends:

There should be only one judicial system for consideration of bid protests and that
forum should have jurisdiction to consider all protests which can now be considered by
the district courts and by the Court of Federal Claims,

4928 U.S.C. § 1491(a)(3).
50Cubic Corporation v. Cheney, 914 F.2d 1501 (D.C. Cir. 1990), discusses the cases decided by the respective
circuits regarding whether 28 U.S.C. § 1491 (a)(3) divests district courts of pre-award protest jurisdiction.
511d.
52 United States v. Grimberg, 702 F.2d 1362 (Fed, Cir. 1983),
53ABA Courts Subcommittee Project, upra note 39, at 26-34.
54Sharp v, Weinberger, 798 F.2d 1521, 1522 (D.C, Cir. 1986) (observation made by Justice Antonin Scalia in a
case involving a conflict in the jurisdiction of the district courts and the Court of Federal Claims).
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In choosing the appropriate forum for the judicial protest authority, the Panel considered
the need to provide a knowledgeable entity that would be reasonably available to protesters and
which could handle the number of protests %hat have been historically brought in the courts. For
numerous reasons, the Panel concluded that the Court of Federal Claims was best suited for this
responsibility, In its discussion of 28 U.S.C, § 1491 at Chapter 1.5.8 of this Report, the Panel
discusses in detail its rationale for recommending that the Court of Federal Claims serve as the
single judicial forum, Among the reasons is the fact that divergent opinions can occur in the
hundreds of district courts and in the twelve regional federal circuits undermining the essential
need for uniform and predictable guidance for DOD on procurement laws and regulations.
Moreover, in complex protests, the Government, protester, and other interested parties are
located in diverse parts of the country, and the Court of Federal Claims is the only court with
nation-wide jurisdiction. The judges on the Court of Federal Claims are also far more
experienced in Government contract issues than the district court judges. The former are
authorized to, and do, conduct hearings around the country, and therefore can be available to
protesters outside Washington, D.C. Appropriate changes to the statutory jurisdiction of the
Court of Federal Claims can eliminate any possible restrictions on the ability of the court to
provide complete relief to disappointed bidders. Finally, there are unresolved standing to sue
questions, 55 as well as jurisdictional issues,56 which arise out of the fundamental differences
between statutory bases for protest jurisdiction in the district courts and the Court of Federal
Claims. Accordingly, the Panel recommends that:

a The Court of Federal Claims should be the single judicial forum with jurisdiction to
consider all protests that can presently be considered by any district court or by the
Court of Federal Claims.

* The Court of Federal Claims should be authorized to set aside agency actions in
protests that establish that the agency has violated procurement law or regulation; it
should be authorized to provide relief comparable to that provided by the GAO and
the GSBCA. The authority of the GAO, the GSBCA and the courts should be parallel
where possible,

1.5.0.10. Exclusive Bid Protest Forum

If a disappointed offeror in New England believes that a DOD administrative agency
improperly rejected its offer of automatic data processing equipment, the offeror can protest a
proposed contract award at the GAO, the GSBCA, the Court of Federal Claims, or the local
district court, In "shopping" for the right forum to file the protest, the offeror must weigh
carefully a myriad of factors, The following chart illustrates some of these factors,

"55Those circuit courts of appeal that have considered whether protesters have standing to sue have developed
varying tests in making this determination, See ABA Courts Subcommittee Projeci', supra, note 39 at 6-20.
561n Bowen v, Massachusetts, 487 U.S. 879 (1988), for example, the Supreme Court suggested that suits which
can be brought in the district courts for declaratory and injunctive relief do not seek monetary damages and cannot
therefore be brought in the U,S. Court of Federal Claims, In comitrast, a suit by a disappointed bidder for bid and
proposal costs seeks monetary damages and cannot ordinarily be brought in the district court, See Fairview
Township v. United States Environmental Protection Agency, 773 F.2d 517 (3rd Cir. 1985)- Ifeyer Products v,
UnltedStates, 135 Ct, Cl. 63, 140 F. Supp, 409 (1956),
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A COMPARISON OF PROTEST FORUMS

I,.', ~. GAO GSBCA Federal District U.S. Court of
_________........ ________,Courts Federal Claims

Speediness Decisions generally Deeiions generally No time limit No time limit
imsucd within 90 working isaswd v411iir 45 workbigdws days _

Suspension/ Suspension of contract Suspit.-ion of cuntract Injunctive relief to IWjunctiv. relief to
Injunction award or performance award or performance suspend award or suspend award or

available available performance available performance
available

Discovery Document production Depositions, document Depositions, document Depositions,
only production, production, document

interrogatories and interrogatories and production,
admissions admissions interrogatories and

admissions
Protective Orders Available Available Available Available

Subpoena Authority None Available Available Available

Sanctlons/ Available on a limited Available on a limited Available Available
Contempt Authority basis basis

Hearings eprings available, but Trial-like hearings Trials are available Trials are available
infequently granted available

Jurisdiction Procurements by the Procurements of Post-award jurisdiction Pre-award
Government and for the Automatic Data is established; courts jurisdiction only
Government Processing Equipment are split as to pre-

and related services, award jurisdiction
certain military ADPE
exempted ,,

Recovery of B&P Available to prevailing Available B&P cost recovery' B&P costs can be
Costs, Attorney Fees protester (but currently cannot exceed recovered*
and related costs of under judicial review) SI0,000'
protests
Expense/Cost Generally less expensive Generally more expensive Generally more Generally more

than other forums than GAO expensive than GAO expensive than
1_ _ I_ GAO

Recovery of attorneys fees might be available under the Equal Access to Justice Act, See generally the discussion of 31
USC, 3554 at Chapter 1,5,5 of this Report, commencing at note 22,

After extensive analysis and discussion, the Panel has discerned no compelling rationale
for four independent bid protest forums. There is no sound public policy reason for the forum
shopping which the current system engenders, In addition, in the eight years since the four
forums have been available, an increasing divergence has occurred in decisions on some
fundamental issues ranging from jurisdiction to timeliness. Inefficiencies and delays inevitably
result from this divergence, as the Government is required to reconcile conflicting interpretations
and to adopt policies and practices which respond to these conflicting interpretations. 57

Substantial differences also exist in the practices and procedures of the various forums which lead

57 "Uniformity and predictability" are essential attributes of every legal system, Moragne v, Stales Marine Lines,
Inc., 398 U.S. 375, 403 (1970',.
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!o .irther inefficieicies. 58 M.oreover, it simply takes more time for all parties to become familiar
,wilfh these different practices and procedures. This extra time results in increased costs for all
Federal procurementc which are subject to protests.

The fact that the GAO is the busiest bid protest forum and is located in the legislative
branch leads to further problems, For example, shortly after the Competition in Contracting Act
(CICA) was passed in 1984, the Department of Justice argued that Congress violated the
constitutional separation of powers doctrine by giving the GAO, a legislative branch agency, the
power to control and direct day-to-day executive branch procuremeilt actions. This cast into
doubt the ability of the GAO to fully implement its protest authority, It was only after the Court
of Appeals for the Third Circuit in 1986 issued its decision in Ameron, Inc. v, United States Army
Corps of Engineers59 that the Justice Department decided to let the issue lie. The two-year delay
in resolution of this issue, however, increased the financial and administrative burden of resolving
protests not only in the contract involved in the Ameron case, but also in other contracts, More
recently, the Government has questioned the authority of the GAO to direct payment by executive
branch agencies of attorney's fees in cases where a protest is sustained. 60

At the GSBCA, issues of statutory Interpretation have also contributed to delays in the
resolution of protests and have thereby added costs and inefficiencies to the procurements which
were the subject of these protests,61 These problems arise out of decisions dealing with two
provisions of the Brooks Act: (1) whether the protest involves the procurement of ADPE as
defined in the Act, and (2) whether a protester is an "interested party" as defined in the Act.62 In
numerous cases, protests have been filed at the GSBCA in reliance on a reasonable interpretation
of the Brooks Act or on the decisions of the GSBCA, only to have the Court of Appeals for the
Federal Circuit find that the GSBCA does not, in fact, have jurisdiction over these protests,63

Ambiguities in the GSBCA's authority and the resulting uncertainties and delays create burdens
both for the Government and for protesters. The Government must pay added costs and suffer
unnecessary delays, and contractors electing to file with the GSBCA (in reliance on prior GSBCA
precedent) may end up with no effective resolution of their protests and no additional recourse if

58The divergent practices of the federal courts on discovery issues is one of the many problems engendered by the
different procedures in the different forums. As the ABA noted in its analysis of judicial bid protests, "the absence
of reported precedent contributes to a surprising lack of uniformity in discovery practice," AI3A Courts
Subcommittee Project, supra note 39, at 43, There are also substantial differences in practices between the GAO
and GSBCA on similar procedures, such as discovery.
59809 F.2d 979 (3d Cir, 1986), cert, granted, 485 U.S. 958, cert, dismissed, 488 U.S. 918 (1988).
60United States v. Instruments S.A., Inc., No. 91-1574 (D.D.C. Nov. 13,1992) (granting motion to dismiss for lack
of jurisdiction).
6 1 In 1986, Congress overruled the Federal Circuit's holding in Electronic Data Systems Federal Corp. v, General
Services Board of Contract Appeals, 792 F.2d 1569 (Fed, Cir, 1986), which had held that the GSBCA did not have
jurisdiction to decide whether a procurement should have been conducted under the Brooks Act, Papeo work
Reduction Reauthorization Act of 1986, Pub, L. No, 99-500, § 824, 1986 U.S.C.C.A.N, (100 Stat,) 1783-344.
Congress also directed the Federal Circuit to interpret broadly the GSBCA's jurisdiction. SMS Data Products
Group, IMc. v. United States, 853 F.2d 1547, 1555 (Fed, Cir, 1988),
62MC1 Telecommunicatmons Corp, v. United States, 878 F.2d 362 (Fed, Cir, 1989).
63See e.g., U.S. West Communications Services, Inc. v. United States, 940 F.2d 622 (Fed, Cir. 1991). In the last
two years, the number of Jurisdictional problems confronted by the Court of Appeals for the Federal Circuit have
decreased as the court's interpretations of the Brooks Act have stabilized.
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the Court of Appeals for the Federal Circuit later rules that the GSBCA lacked jurisdiction to hear
the case.64

Jurisdictional problems in interpreting the protest authority of the courts have resulted in
the innumerable delays and inefficiencies described earlier, These problems led one commentator
to observe in 1987 that the judicial protest system is in "chaos." 65

The Panel believes that the problems created by the availability of four protest forums
unduly and unnecessarily burdens the procurement system. Therefore, the Panel believes that
Congress should give serious consideration to changing the existing procurement protest system.
Accordingly, the Panel recommends that:

An analysis be made as to whether the federal acquisition process can be better served
by an exclusive bid protest forum within the executive branch rather than the four
existing bid protest forums.

Under the Panel's alternative, protesters could choose between two procedures: (1) a
simplified procedure for protest resolution, similar to that now available at the GAO, and (2) a
formal adjudicatory-type proceeding, similar to what is now available from the GSBCA.
Contracts under $100,000 would be awarded under simplified acquisition procedures,
recommended at Chapter 4.1 of this Report, and protests for such contracts would be considered
under the simplified protest procedure. Protests for larger contracts could be considered under
either procedure. Decisions of the exclusive bid protest forum could be appealed by the head of
the Federal agency concerned or any interested party to the Court of Appeals for the Federal
Circuit.

Protests for all types of procurements, which can now be heard by either the GAO or the
GSBCA, could be considered by the exclusive forum under the adjudicatory-type proceeding.
This recommendation would thus expand the types of contracts for which adjudicatory-type
hearings would be provided and would include all Federal agency procurements. The Panel
believes this expansion is warranted by the congressional endori-ement of the use of adjudicatory
proceedings for bid protests. The Panel further believes that there is simply no justification for
distinguishing between ADPE-type contracts and other types of contracts in determining whether
or not to grant an adjudicatory proceeding, It is the opinion of the Panel that this adjudicatory
proceeding would serve as a meaningful replacement for the judicial protest procedures of the
district courts and the Court of Federal Claims.

The Panel recognizes that there are certain disadvantag.cs to this recommendation. For
example, the GAO and the GSBCA provide well-defined procedures for resolving protests and
have the strong support of Congress, The Panel's recommendation would replace these

64See United Telephone of Northwest, Comp. Gen. B-246977, 92-1 CPD ¶ 374, at'd on reconsideration, 1992 WL
172782 (July 14, 1992).65Villet, supra note 17, lt 184. Mr. Villet argued that only Congress can resolve the chaos, No changes have been
made in the bid protest statutes since this article was written.

1-217



procedures with a new and untried procedure that could lead to unintended problems. 66

Therefore, care must be taken to preserve the expertise, resources, and precedents of the GAO
and the GSBCA. One way to accomplish this would be to transfer personnel and resources from
the GAO and the GSBCA to the new executive agency.67

The Panel also recognizes that adjudicatory-type proceedings for all contracts impose
additional burdens on Federal agencies and on contcactors, The Panel, therefore, believes that the
adjudicatory-type proceeding should be coupled with a uniform standard of review, common
sense protest procedures and strict time limits similar to those adopted by GSBCA,

In conclusion, the Panel recommends the concept of an exclusive bid protest forum to
Congress as one which is worthy of consideration and further study, The Panel has not attempted
to fully evaluate or resolve the many problems associated with adoption and implementation of
this recommendation and believes that this task can be better accomplished by further
examination,

66The Computer and Business Equipment Manufacturers Association (CBEMA) expressed its concerns as follows:
"[Tihe alternative proposal to establish a single new forum within the executive branch is premature, Overall, the
current protest process worko." CBEMA favors implementing Improvements to the current process, such as those
which we have suggested herein, and allowing sufficient time to evaluate fully their efforts on the process before
considering the establishment of a new net forum, Letter from John L, Pickitt, CBEMA President to Mvj Gen John
D, Slinkard, USAF and Mr. Thomas J. Madden (Oct, 20, 1992).
67The transfer of resources from the GSBCA must be done in a manner that enables the GSBCA to preserve its
ability to deal with contract claims within its jurisdiction under the Contract Disputes Act,
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1.5.1. 5 U.S.C. §§ 701 - 706

Administrative Procedure Act

1.5.1.1. Summary of the Laws

The provisions of 5 U.S.C. §§ 701-706 constitute the Judicial Review Chapter of the
Administrative Procedure Act (APA). 1 The APA embodies a "comprehensive regulatory scheme,
governing such aspects of agency action as investigations, adjudications, rule making, licensing,
and open meeting and disclosure requirements, as well as providing for judicial review of
administrative proceedings." 2 A simplistic reading of Chapter 7 of the APA suggests that agency
actions regarding the award of contracts can be held unlawful and set aside if such actions are
arbitrary, capricious, an abuse of discretion, or otherwise not In accordance with the law,3

However, as indicated in the discussion of 28 U.S.C. § 1491 at Chapter 1,5,8 of this Report, there
can be significant problems to obtaining a judicial forum to apply the APA.

Examining each section individually, section 701 provides definitions and addresses the
application of Chapter 7 of the APA, For example, "agency" is broadly defined to include almost
all of the executive branch,4 There are two noteworthy exceptions to the application of the
chapter, The first exception applies to statutes that preclude judicial review,5 The second
exception applies to agency action that Is "committed to agency discretion by law,"6

Section 702 provides that a person who suffers legal wrong because of agency action or is
adversely affected or aggrieved by agency action may seek judicial review of such action,7
Hence, section 702 creates a legal right of action,

Section 703 specifies the form and venue of proceeding. Absent a special statutory review
proceeding in a court specified by statute, declaratory judgments, writs of prohibitory or
mandatory injunction, and habeas corpus are mentioned as applicable forms of legal actions
Where a court is not specified by statute, such an action can proceed "in a court of competent
jurisdiction.,"9 Under section 704, agency actions made reviewable by statute and final agency
actions are subject to judicial review. 10

15 U.S.C. §§ 551-559, 701-706, 3105, 3344,
2Fod Proc, LEd § 2:1.
35 U.S.C. § 706(2)(A),
45 U.S.C. § 701(b)(1)(A)-(H),
55 U.S.C. § 701(a)(1),
65 U.S.C. § 701(a)(2).
75 U.S.C. § 702.
8 5 U.SC. § 703.
95 U.S.C. § 703.
105 U.S.C. § 704.
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Section 705 authorizes an agency, as well as a court, to "postpone the effective date of
action" pending judicial review.1 1  Section 706 addresses the scope of judicial review. In
particular, the reviewing court shall hold unlawful and set aside any agency actions, findings, and
conclusions which are "arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law." 12

1.5.1.2. Background of the Laws

Congress originally enacted the terms that presently comprise 5 U.S.C. §§ 701-706 as part
of the Administrative Procedure Act of 1946. The provisions were initially codified as part of 5
U.S.C. § 1009.13 In 1966, Congress recodified such provisions in Chapter 7 of Title 5 to more
efficiently organize statutes related to Government employees, the organization and power of
Federal agencies, and administrative procedures.14 In 1976, Congress amended the statute to
eliminate the defense of sovereign immunity in Federal court actions for specific relief claiming
unlawful action by a Federal aguncy, officer, or employee. 15 The statute also was amended to
permit a plaintiff in an action for nonstatutory review of administrative action to name the United
States, the agency, or the appropriate officer as defendant. 16 The amendment was designed to
overcome technical problems in pleadings, 17

1.5.1.3. Laws in Practice

Prior to 1970, district courts were precluded from hearing cases concerning the bidding
phase of a procurement. In a landmark decision, Perkins v. Lukens Steel, the Supreme Court held
that prospective bidders lacked standing because the applicable procurement laws protected the
Government and not potential offerors.18 The Lukens Steel decision dominated the Federal
procurement community for 30 years.

In 1970, the Court of Appeals for the District of Columbia Circuit decided Scanwell
Laboratories, Inc. v. Shaffer, reflecting a major change in law. 19 The decision recognized that,
based upon the APA, an unsuccessful offeror on a Federal Aviation Administration solicitation
had standing to bring a declaratory judgment action to determine the validity of a contract award.
In reaching this decision, the court observed:

115 U.S.C. § 705.
125 U.S.C. § 706(2)(A).
13Ch. 324, § 10, 60 Stat, 243 (1946).
14pub, L. No. 89-554, 1966 U.S.C.C.A.N. (80 Stat, 378) 429; S. REP. No. 1380, 89th Cong, 2d Sess. 18 (1966);
H.R. REP. No, 901, 89th Cong., lst Sess. 1 (1965).
15Pub, L. No, 94-574, 1976 U.S.C.C.A.N. (90 Stat.) 2721; H.R, REP. No. 1656, 94th Cong,, 2nd Sess. 1 (1976),
reprinted In 1976 U.S.C.CAN 6121,101d,
"S7 ee Richard H. Fallon, Jr., Claims Court at the Crossroads, 40 CATti, U, L, REv. 517 (1991); David M, Cohen,
Clalms for Money In the Claims Court, 40 CATH, U. L. REv. 533 (1991).
18310 U.S. 113, 125-128 (1940).
19424 F.2d 859 (D.C. Cit. 1970).
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The public interest in preventing the granting of contracts through
arbitrary or capricious action can properly be vindicated through a
suit brought by one who suffers injury as a result of the illegal
activity, but the suit itself is brought in the public interest by one
acting essentially as a "private attorney general.'"20

After Scanwell first allowed a disappointed offeror access to the district courts, the courts
defined limits on its application. In the following year, the Court of Appeals for the District of
Columbia Circuit announced that "courts should not overturn any procurement determination
unless the aggrieved bidder demonstrates that there was no rational basis for the agency's
decision."21 Furthermore, although Scanwell is widely accepted by other courts of appeals,
doubts have arisen as to whether the standing issue can withstand scrutiny under developments in
the law of standing since S&anwell was decided. 22

As Scanwell lawsuits became more frequent, a district court occasionally would enjoin
contract award or performance while seeking an advisory opinion from the Comptroller General.
In Wheelabrator Corp. v. Chafee, the Court of Appe'~ls for the District of Columbia Circuit
acknowledged that a "felicitous blending of remedies" occurs when a district court works with the
GAO for a "mutual reinforcement of forums,'"23 For the disappointed bidder, this "felicitous
blending of remedies" was often unsatisfactory unless the district court permitted discovery.
Moreover, unlike the automatic suspension under the Competition in Contracting Act (CICA) for
timely GAO and GSBCA protests, a preliminary injunction from a district court invokes a four-
pronged test that considers: (1) the probability of success on the merits; (2) the alleged irreparable
injury; (3) the public interest; and (4) the relative balance of harms, 24 In actual practice, "the
truth of the matter is that Scanwell suits are frequently unsuccessful in obtaining injunctions."'25

In addition to the problems previously identified, the ability of disappointed offerors to
obtain relief under the APA has been curtailed by statutes that limit the jurisdiction of district
courts, For example, the term "exclusive jurisdiction" in the Federal Courts Improvement Act of
1982 (FCIA)26 has resulted in the Fourth and Ninth Circuits holding that district courts do not
have Scarwell jul isdiction before contract award and the First and Third Circuits holding that
district courts do have Scanwelijunisdiction before award.27

2°ld at 864.
2 1SeeM. Steinthal & Co., Inc. v. Seamans, 455 F.2d 1289, 1301 (DC. Cir. 1971).
22See American Bar Association Public Contract Law Section Courts Subcommittee Project (1991); PliIlip MK
Kannan, Jurisdiction ofDistrict Covrts in Cases Involving Government Contracts, 21 Pub. Cont, L.J. 416 (1992).
23455 F.2d 1306, 1316 (D.C. Cir. 1971).
24See Compu-Serve Data Systems, Inc. v. Freedman, 498 F. Supp. 1316, 1319 (D'D.C. 1980).
25Donald P. Arnavas and Peter S. Latham, Implied Government Duties, BRIEFING PAPERS No. 83-8 (August 1983),
at 7.
2628 U.S.C. § 149 1(a)(3).
2 7 Cubic Corporation v. Cheney, 914 F.2d 1501 (D.C. Cir, 1990). For an analysis of each circuit, see Frederick W.

Claybrook, Jr., The Federal Courts Improvement Act Needs Improvement: A Renewed Call for Its Amendment, 21
PUB. CONT. L.J. 1 (1992).
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Another significant limitation is found at 28 U.S.C. § 1346, the Little Tucker Act. This
statute prohibits district courts from taking jurisdiction where the United States is the defendant in
a civil action exceeding $10,000 that involves an express or implied contract or involves
liquidated or unliquidated damages in cases not sounding in tort which are subject to sections
8(g)(1) and 10(a)(1) of the Contract Disputes Act.28 If the dispute is not a suit for money
damages, so that it can be heard in district court under 5 U.S.C. § 702, then it apparently cannot
be heard in the Court of Federal Claims, The distinction between the Court of Federal Claims and
district court jurisdiction often is unclear. A Supreme Court decision, Bowen v. Massachusetts,29

is illustrative of the jurisdictional problems caused by the APA and 28 U.S.C. § 1346,

Bowen involved the administration of the Medicaid program. In Bowen, the Secretary of
Health and Human Services (HHS) disallowed Massachusetts' claim to funding for certain
rehabilitative services. The state brought suit for declaratory and injunctive relief in district court.

f-IHS countered that the suit was for money damages because the state intended to secure
payment from the U.S. Treasury; therefore, the action had to be brought in the Court of Federal
Claims.

The Supreme Court upheld the jurisdiction of the district court; 30 however, the holding is
unclear. The Court concluded that the state was not seeking "money damages" even though the
effect of injunctive relief would be to require payment by the U.S. Treasury, 31 The Court
suggested that money due under a grant program does not constitute money damages because
money damages are compensation for injury while money due under a grant program does not
provide compensation for injury.32

For disappointed bidders, Bowen presents the potential for future controversy, By
upholding the district court jurisdiction in Bowen, the Supreme Court recognized that a suit for
the payment of money can be brought in district court where the suit seeks declaratory and
injunctive relief rather than money damages. In addition, the Supreme Court suggested, but did
not hold, that suits that can be brought in district court under 5 U.S.C. § 702 could not be
brought in the Court of Federal Claims because such suits do not seek "damages," but rather seek
money to which the plaintiff has a legal right. In contrast, if a disappointed bidder seeks only
monetary damages, i.e., bid and proposal costs, then the disappointed bidder ordinarily cannot
invoke district court jurisdiction. 33

-'828 "JS.C. § 1346(a)(2). The jurisdiction granted by this statute has been the subject ofi, number of Federal court
cases. While some courts have concluded that the district courts have no jurisdiction ovcr suits against the United
States founded on contracts with the United States, other courts have argued that questions brought under the
Contract Disputes Act involve statutory claims within the jurisdiction of the district courts. See Mark Dunning
Industries, Inc. v. Cheney, 934 F.2d 266, 269 (11th Cir, 1991).
29487 U.S. 379 (1988).
301d at 912.
3 lId' at 893,
321d. at 893-901.
33See Fairview Township v. United States Environmental Protection Agency, 773 F.2d 517 (3rd Cir. 1985); Heyer
Products v. United States 135 Ct. Cl. 63, 140 F. Supp. 409 (1956).
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In summary, with respect to the application of the APA to the pre-contract award process,
the following observation aptly describes the law in practice:

In an orderly environment, an entity injured by Government action,
even in a commercial context, might learn of the path to equitable
relief (if any) through modest inquiry. Unfortunately, the
Government contracts market place is far from orderly in this
respect; the path to equitable relief is often obscured by elusive
notions ofjurisdiction. 34

1.5.1.4. Recommendation and Justification

Retain

The Panel sought comments from industry and Government agencies concerning the
application of 5 U.S.C. §§ 701-706 to the review of contract award actions in district courts, The
comments were helpful in focusing upon the utility of this portion of the APA; however, no issues
were identified that warrant amendments to the APA, The relative ability of the district courts to
review contract award actions under 5 U.S.C. §§ 701-706 and of the U.S, Court of Federal
Claims to review contract award actions under 28 U.S.C. § 1491 has engendered much needless
litigation. The Panel believes that much of the confusion described in the previous paragraphs will
be eliminated by amending 28 U.S.C. § 1491,

1.5.1.5. Relationship to Objective

Sections 701-706 are consistent with the Panel's objective of maintaining a balance
between an efficient process and full and open access to the procurement system, These statutes
are consistent with the Panel's objective that acquisition laws should provide the means for
expeditious and fair resolution of protests through uniform interpretation of laws and
implementing regulations.

34jeffrey M. Villet, Equitable Jurisdiction In Government Contract "Bid Protest" Cases: Discerning The
Boundaries of Equity," 17 Pua. CONT. L.J. 152, 133 (1987).
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1.5.2. 31 U.S.C. § 3551

Definitions

1.5.2.1. Summary of the Law

This is the first of five sections of Title 31 that appear as Subchapter V of Title 31 and are
collectively entitled "Procurement Protest System," This section defines the term "protest" as "a
written objection by an interested party to a solicitation by a Federal agency for bids or proposals
for an [sic] proposed contract for the procurement of property or services or a written objection
by an interested party to a proposed award or the award of such a contract."1 This section also
defines "interested party" to mean "with respect to a contract or proposed contract... an actual
or prospective bidder or offeror whose direct economic interest would be affected by the award of
the contract or by failure to award the contract."2 Finally, this section defines "Federal agency"
and gives it the same meaning that is used in the Federal Property and Administrative Services
Act,3

1.5.2.2. Background of the Law

The Procurement Protest System provisions of Title 31 were enacted in 1984 to provide
express statutory authority for the GAO protest procedure.4 In providing this express authority,
the Conference Committee stated that this new authority "codifies and strengthens the bid protest
fUnction currently in operation at the General Accounting Office. ",5

1.5.2,3. Law in Practice

The definitions that appear in 31 U.S.C. § 3551 are further explained in the GAO Bid
Protest Regulations, 4 C.F.R. Part 21, and have been subject to numerous Comptroller General
decisions. The decisions of the GAO have adequately defined instances where there is uncertainty
regarding the definitions in section 3551. The term "protest," for example, has been interpreted
by the GAO to mean a written objection to a solicitation issued by a Federa. agency as well as to a
solicitation issued by a contractor, such as a managing and operating contractor, acting on behalf
of Federal agencies. 6 Similarly, the GAO lacked jurisdiction over a procurement by the
Resolution Trust Corporation because it was a mixed-ownership corporation rather than a Federal
agency.1

131 U.S.C. § 3551(1),
231 U.S.C. § 3551(2).

340 U.S.C. § 472.
4T1e Procurement Protest System provisions were enacted as part of the Competition In Contracting Act of 1984
(CICA) and CICA was in turn a part of the Deficit Reduction Act of 1984, Pub. L No. 98-369, 1984 U.S.C.C.,AN.

8 Star.) 494.
.1R. CONF. REP. No, 861, 98th Cong,, 2d Sess, 1435 (1984), reprintedin 1984 U.S.C.C.A.N. 1445, 2123.

6Rohde and Schwartz--Polarad, Inc., Comp. Gen. B-219108.2, 85-2 CPD ¶ 33.
7Kennan Auction Company, Comp, Gen, B-248965, 92-1 CPD ¶ 503,
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Where an award has been made, the GAO Bid Protest Regulations limit the definition of
"interested party" for the purpose of participating in a protest to an awardee.8 Where the protest
challenges the terms of a solicitation, only those parties eligible to bid are interested parties. 9 The
GAO does not regard entities such as associations, labor unions, or prospective suppliers to prime
contractors to be interested parties. 10

1.5.2.4. Recommendation and Justification

Retain

The Panel recommends retaining 31 U.S.C. § 3551 as presently written, The Panel sought
comments from industry and Government agencies concerning the statute and determined that it
fills a valid need, and no issues were identified which warranted an amendment. The existing
body of Comptroller General decisions has adequately resolved any confusion regarding the
statutory definitions of protest, interested party, and Federal agency,

1.5.2.5. Relationship to Objectives

The statute is consistent with the Panel's objective of maintaining a balance between an
efficient process and full and open access to the procurement system. This statute is consistent
with the Panel's objective that acquisition laws should provide the means for expeditious and fair
resolution of protests through uniform interpretation of laws and implementing regulations,

84 C.F.R. § 21.0(b).
9Pacific Coost Welding and Machine, Inc., 64 Comp. Gun. 500 (1988), 85-1 CPD ¶1488.
lOBeneco Enterprlses¶, Inc. - Reconsideration, Comp. Gcn, B-245895.3, 92-1 CPD ¶ 781.
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1.5.3. 31 U.S.C. § 3552

Protest by interested parties concerning procurement actions

1.5.3.1. Summary of the Law

This section of the Procurement Protest System provisions of Title 31 provides that the
Comptroller General shall consider properly filed and authorized protests concerning alleged
violations of procurement statutes or regulations. This section further provides that an interested
party who has filed a protest with the GSBCA may not file a protest with respect to that same
matter with the GAO.

1.5.3.2. Background of the Law

Refer to the analysis of 31 U.S.C. § 3551 at Chapter 1.5.2 of this Report,

1.5.3.3. Law In Practice

The basic authority for the Comptroller General to decide protests is provided by this
section. The Comptroller General is given the authority to consider a protest that alleges a
"violation of a procurement statute or regulation," 1 This authority is similar to the authority given
to the GSBCA to consider protests under the Brooks Act,2

In actual practice, the Comptroller General looks beyond statutes and regulations to
examine whether an agency's actions are "reasonable." For example, the agency's evaluation of a
protester's technical proposal must be fair, reasonable, and in accordance with the evaluation
criteria.3 Similarly, an agency's evaluation of a cost proposal must be reasonable,4 Likewise, if a
specification is alleged to be ambiguous, the Comptroller General will examine whether the
agency's interpretation is reasonable. 5

The GAO Bid Protest Regulations provide, among other things, that the GAO may
summarily dismiss protests which fail to comply with any of the bid protest regulations. 6 They
also provide that the GAO will summarily dismiss protests which on their face do not state a valid
basis for protest.7 In a presentation to the Panel, representatives of the GAO indicated that about

131 U.S.C. § 3552,
240 U.S.C. § 759(f)(1).
3CybernatedAutomation Corp., Comp, Gen, B-242511.3, 91-2 CPD ¶ 293; Naho Construction, Inc., Comp. Gen,
B-244226, 91-2 CPD ¶ 241.
4Purvis Systems Incorporated, Comp. Gen, B-245761, 92-1 CPD ¶ 132.
5Pulse Electronics, Inc., Comp. Gen. B-243769, 91-2 CPD ¶ 122.
64 C.F.R. § 21.1(0.
74 C.FAR, § 21,3(m).
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50% of all protests are summarily dismissed.8

If a protest is filed before the GSBCA, the GAO will not consider a protest involving that
procurement, even if from another party, while the protest is pending before the GSBCA.9

1.5.3.4. Recommendation and Justification

Retain

The Panel recommends retaining 31 U.S.C. § 3552 as presently written. The Panel sought
comments from industry and Government agencies concerning the statute and determined it
fulfills a valid need, and no issues were identified warranting amendment,

1.5.3.5. Relationship to Objectives

The statute is consistent with the Panel's objective of maintaining a balance between an
efficient process and full and open access to the procurement system. This statute is consistent
with the Panel's objective that acquisition laws should provide the means for expeditious and fair
resolution of protests through uniform interpretation of laws and implementing regulations,

8Minutes of the August 13, 1992 meeting of the Panel,
9GAO Office of General Counsel, BID PROTESTS AT GAO: A DEsciupTivE GUIDE 9 (4th ed, 199 1).
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1.5.4. 31 U.S.C. § 3553

Review of protests; effect on contracts pending decision

1.5.4.1. Summary of the Law

This section of the Procurement Protest System provisions of Title 31 establishes the
procedures for agency submission of reports on protests. It also provides for suspension of
contract award or performance,

A Federal agency must submit a detailed report to the Comptroller General under this
section unless the protest has been dismissed as frivolous or because it fails on its face to state a
valid basis for protest. Furthermore, the section establishes deadlines for the submissicon of these
agency reports, Finally, the section requires each Federal agency to provide to an interested party
any document which is relevant to a proti;AI od procurement action, including the agency report,
provided that release of the document would act give the party a competitive advantage,

When a protest has been filed ptioL to the award of any procurement, the contract may not
be awarded while the protest is pending unless the head of the procuring activity responsible for
the award of the contract makes written findings that urgent and compelling circumstances
significantly affecting the interests of the United States will not permit waiting for a decision from
the Comptroller General, and the Comptroller General is so advised.

Where the Comptroller General has notified the agency of a protest within 10 calendar
days of the date of contract award, the agency must immediately direct the contractor to suspend
performance under the contract, 1 It is insufficient that the protester notified the agency within 10
calendar days; the notice must come from the GAO. 2 Performance of the contract may not be
resumed during the pendency of the protest unless the head of the procuring activity responsible
for the contract award authorizes performance of the contract. This c-in occur when the head of
the procuring activity makes a written finding that: (1) performance of the contract is in the best
interest of the United States, or (2) urgent and compelling circumstances significantly affecting
the interests of the United States will not permit waiting for the decision of the Comptroller
General, The GAO will not review an agency's decision to authorize contract performance
despite the pendency of a protest.3

1.5.4.2. Background of the Law

This section made two fundamental changes in the manner in which the GAO treated
protests prior to 1984, First, the section requires Federal agencies to provide interested parties

IThe ten days are measured in calendar days and not working days, Survival Technology, Inc. v, Marsh, 719 F.
Supp. 18 (D.DC, 1989),
2 Motorola, Inc., Camp, Gen, B-235599, 89-2 CPD ¶ 252 n,2,
3Corbin Superior Composites, Inca, Comp. Gen. B-236777,2, 90.1 CPD ¶1 2,
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with copies of documents which are relevant to a protest, provided that release of such documents
would not give the party an unfair competitive advantage. This requirement greatly expanded
protesters' access to the agency record. Second, the section requires agencies to delay contract
award or suspend contract performance pending the resolution of protests. Prior to the
enactment of these changes, agencies frequently awarded contracts or allowed contract
performance to continue despite the pendency of a protest.

1.5.4.3. Law in Practice

This section, like other sections of the Procurement Protest System, is implemented
through the GAO Bid Protest Regulations 4 and through provisions of Part 33 of the FAR.5 The
GAO Bid Protest Regulations and the FAR specify the contents of the agency report and establish
procedures for the release of documents by agencies to interested parties.

The GAO Bid Protest Regulations provide that documents which would give an interested
party a competitive advantage may be released to certain counsel for the interested party or to
independent experts under a protective order,6 If an agency refuses to release documents to
interested parties, the GAO may draw an adverse inference or impose sanctions, such as not
allowing an agency to respond to a particular ground for protest,7

The Bid Protest Regulations also provide procedures for notification to the GAO when a
contract award has been made after a protest has been filed or when performance is allowed to
continue, 8 In August 1992, representatives of the GAO told the Panel that in the past year only
eight contracts were awarded after a protest was filed with the GAO, 9 For post-award protests,
Government agencies determined in 175 cases to allow performance to continue after a protest
was filed within 10 calendar days of contract award, 10

In its initial implementation of 31 U.S.C. § 3553, the GAO provided interested parties
with modest access to relevant agency records and provided only informal conferences to review
disputed issues. II Under rules issued in 1991, the GAO greatly expanded this access by allowing
the use of protective orders to provide interested parties with access to a broad range of agency
documents. Under the new rules, the GAO may also conduct a formal hearing and take testimony
from agecy officials and witnesses who are testifying on behalf of a protester or as experts on
procurement matters, 12

44 C.F.R, Part 21,
548 C.F,R. Subpart 33.1,
64 C,F,U. § 21,3,
74 C.FR, § 21.3(h).
84 C,F.R. § 21.4.
9Minutes of August 13, 1992 meeting of the Panel.
101d,
1 ISee generally Bid Protest Regulations, 56 Fed. Reg, 3759 (1991).
124 C.F.R. § 21,5; see generally William L, Walsh, Jr, & Thomas J. Madden, Due Process for Bid Protesters:
Are the !991 GAO Rules Working?, AcQUISITION ISSUES, March 1992, Vol. 2, No, 3.
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1.5.4.4. Recommendations and Justification

Amend

The Panel received relatively few comments concerning 31 U.S.C. § 3553. In general, the
respondents expressed no desire to significantly amend this section. After consideration of
comments and analysis of the law, the Panel believes it is appropriate to make changes to assure
more expeditious and efficient resolution of protests, to modify provisions that have led to
coaflfsion on the meaning of this section, and to address debriefings.

I

The Procurement Protest System provisions of Title 31 should
use consistent terminology for the time in which statutory
action must be taken by using the term "calendar days."

Various provisions of 31 U.S.C. §§ 3553 and 3554 use the terms "working days" and
"day" or "days" to specify when certain actions must be taken. Similar usage occurs in 40 U.S.C.
§ 759 with respect to protests filed at the GSBCA, There is no statutory definition of these terms
in Titles 31 and 40. Titles 31 and 40 do not provide an express provision for computing time
periods. The GAO Bid Protest Regulations and the GSBCA rules provide some guidance on this
topic.

This difference in use of terminology has led to confusion, to numerous decisions which
seek to define and apply these terms, and to conflict between the GAO protest decisions and the
decisions of the GSBCA on similar provisions. The GAO General Counsel observed that every
year, GAO spends time:

[Djocumenting decisions on whether a snow day on Thursday was
a calendar day or actually a working day. The San Diego protester
actually has trouble understanding this act of nature. 13

The use of calendar days is well accepted in law and the Panel believes that this is an
appropriate terminology.

II

The provision of 31 U.S.C. § 3553 which requires suspension of
contract performance when a protest is filed within 10 days of
contract award should be modified to also require an agency to
suspend contract performance if a protest is filed within 3
calendar days after the date set by an agency for any requested
and required debriefing.

"13Minutes of the August 13, 1992 meeting of the Panel.
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Where a Federal agency receives notice of a protest after a contract has been awarded, the
Panel believes that 31 U.S.C. § 3553 should be modified to provide that the agency must suspend
contract performance if a protest is filed within 10 calendar days of the date of the contract award
or within 3 calendar days from the date set by an agency for any requested ard required debriefing
of an unsuccessful offeror, whichever is later. In another section of this Report, the Panel is
recommending changes to 10 U.S.C. § 2305 to require regulations to provide more meaningful
and timely debriefings and to specify when debriefings are required to be offered, These changes
would be made in regulations also providing that the debriefing explain the strengths and
weaknesses of the offeror's proposal, 14

In its 1989 Report on Bid Protests, the American Bar Association Section of Public
Contract Law listed the results of a survey conducted of protesters and attorneys who represented
protesters, 15 These results documented the commonly accepted belief that a number of protests
are filed before debriefings on information and belief that the agency improperly conducted the
acquisition, A protest might not have been filed if a meaningful debriefing had been provided in a
timely manner, The proposed change is intended to eliminate such needless protests, 16

The Panel believes that there is a simple rationale for this change, The proposed changes
address one of the fundamental principles the Panel adopted for making changes to existing
protest statutes, i.e., by providing offerors access to nonprivileged information on agency
decisions, needless protests can be avoided. This change will require agencies to provide timely
and meaningful debriefings, It should be noted that the Commission of Government Procurement,
after observing that inadequate debriefings led to unnecessary protests, made a recommendation
in 1972 that meaningful debriefings be offered to disappointed parties, and this recommendation
has not yet been fully adopted, 17

The change which the Panel recommends provides that the period for suspension ends
three days after an unsuccessful offeror has been given an opportunity to attend a debriefing, The
Panel chose the date an unsuccessful offeror has been given an opportunity to attend a debriefing
because an offeror should not be able to extend the opportunity to suspend performance by
delaying the conducting of the debriefing to the detriment of the agency, the awardee, or other
unsuccessful offerors, The Panel believes that regulations on debriefing should specify how the
offer of a debriefing would be made and how notice of that offer can be given, This could be
accomplished in a variety of ways including the use of a provision in a solicitation which specifies
when and how debriefing will be conducted,

14See Chapter 1,2,2 of this Report,
15The Protest Experience under the Competition in Contracting Act, Bid Protest Committee, American Bar
Association, Section of Public Contract Law (1989),16No comments were received that were adverse to this proposed change. The Computer and Communications
Industry Association (CCIA), the Council of Defense atid Space Industry Associations (CODSIA), and the
Computer and Business Equipment Manufacturers Association (CBEMA) approved of the recommendation, See
letter from Stephanie Biddle, CCIA President, to Mr. Thomas J. Madden (Nov. 19, 1992), letter from CODSIA
Panel Members to Rear Admiral Vincent (Dec. 1, 1992) and letter from John Pickett, CBEMA President, to Maj
Gen John D. Slinkard, USAF and Mr. Thomas J. Madden (Oct. 20, 1992),
17Commission on Government Procurement, Part 0, ch, 3, p, 45 (1972).
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The Panel recognizes that an unsuccessful offeror must rapidly prepare a protest to
comply with the three-day deadline. Conversely, the Panel appreciates the disruptive impact to
agencies when protests are unduly extended. The Panel struck a balance of three days, Congress
might determine that a different period of time is appropriate.

There are many innovative approaches to debriefing which can be used to implement the
Panel's recommendation and which are now being used by DOD agencies, For example, the
Defense Intelligence Agency has held a group debriefing in which all offerors were invited to
come, shortly after the contract award, to learn of the agency's rationale for selecting the
successful offeror, In conjunction with that group debriefing, offerors were provided an
opportunity immediately after the group debriefing for individual debriefings, 18 This procedure
can readily assure that all required debriefings are accomplished within 10 calendar days of
contract award and would not lead to any change in the required period of time under current law
for filing protests in order to invoke the suspension provisions of 31 U.S.C. § 3553.

When the agency suspends contract performance after award, the agency will ordinarily
issue a stop work order, The Panel appreciates that stop work orders pursuant to FAR 52,233-3
can be expensive to both the agency and the contractor, Accordingly, nothing in these
recommendations should preclude an agency from offering debriefings within 10 days of contract
award.

H1

The terminology in 31 U.S.C. §§ 3553 and 3554, which specifies
that certain actions should be taken by the head of the
procuring activity, should be changed to require such actions
to be taken by the head of the contracting activity.

Sections 3553 and 3554 of 31 U.S.C. establish obligations for the head of a procuring
activity, For example, 31 U.S.C. § 3553 states that the head of the procuring activity may make
written findings that would authorize the performance of a contract when a protest is flied within
10 calendar days of award. It further provides that the head of the procuring activity may not
delegate this responsibility.

Unfortunately, no definition is provided for the term "head of the procuring activity," and
this has led to confusion, delay, and unnecessary expenditure of legal resources in determining
congressional intent, The FAR uses and defines the term "head of the contracting activity" in
stating who has responsibility for significant procurement decisions, 19 The Panel believes that this
term is well understood and recommends that the Procurement Protest System provisions of Title

"18This information was provided by Mr. Robeit Beery, an attorney for the Defonse Intelligence Agency,
191n the FAR. 48 CF.R. § 2.101, the head of the contracting activity is defined as "the official who has overall
responsibility for managing the contracting activity," The contracting activity Is defined as "an element of an
agency designated by the agency head and delegated broad authority regarding acquisition functions,"
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31 be modified to substitute the term "head of the contracting activity" for "head of the procuring
activity,"

IV

The Comptroller General should be given express authority to
issue protective orders to allow attorneys and technical
consultants for interested parties access to competition-
sensitive or proprietary Information.

The GAO Bid Protest Regulations were amended in 1991 to authorize the GAO to issue
protective orders which allow access by certain counsel for interested parties and expert witnesses
to information in the procurement file where unrestricted release of this information might give an
interested party a competitive advantage in a procurement, 20 The GAO Bid Protest Regulations
provide detailed guidance on when protective orders can be issued and who can access
information under the protective orders. 21

Some Federal agencies have asserted that because the Comptroller General does not have
express authority to issue protective orders, release of information to interested parties under
protective orders would violate the Trade Secrets Act, 18 U.S.C. § 1905, This provision of law
makes it a crime for Federal agencies to release trade secrets of a private party. These agencies
have also argued that release of competition-sensitive information could violate the Procurement
Integrity Act, 40 U.S.C. § 423, and other provisions of law applicable to protection of sensitive
information,

During a presentation to the Panel, GAO representatives identified the lack of authority to
issue protective orders as a problem, When asked if statutory authority to issue protective orders
would be helpful, the GAO General Counsel responded affirmatively. 22 Accordingly, the Panel
recommends that the Comptroller General be given express statutory authority to issue protective
orders. The recommended provision is modeled, in part, on Rule 26(c) of the Federal Rules of
Civil Procedure. 23

The recommended provision provides that, notwithstanding any other provision of law,
the Comptroller General can issue an appropriate protective order allowing access to documents
or information, including Federal agency documents, under restricted terms and conditions. The
recommended provision also expressly provides that procurement-sensitive trade secrets,
proprietary or confidential business records, or similar information can be provided under a
protective order with restrictions on disclosure, Finally, the provision provides that a protective
order can be issued for any hearing to be conducted by the GAO so as to assure that only those
persons who have agreed to the terms of the protective order may participate in a hearing,

204 C.F.R. § 21.3(d),
2 11d.
22Minutes of the August 13, 1992 meeting of the Panel.
23Fed, R, Civ. P, 26(c).
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The Panel intends that the phrase "notwithstanding any other provision of law" would be
given its normal usage and, as used in the recommendation, would mean that the authority to
issue protective orders would supersede all applicable existing laws, such as the provisions of 18
U.S.C. § 1905.24

The Panel recognizes that some sanctions are necessary if a protective order is violated.
The GAO rules provide that any "violation of the terms of a protective order may result in the
imposition of such sanctions as the General Accounting Office deems appropriate, including but
not limited to referral of a possible violation to appropriate bar associations or other disciplinary
bodies, and restricting the practice of counsel before the General Accounting Office," 25

However, there is a basis for concern that technical consultants could willfully violate a protective
order without being properly disciplined, The Panel has addressed this concern in a proposed
revision to 41 U.S.C. § 423,26

1.5.4.5. Relationship to Objectives

Adoption of these recommendations is consistent with the Panel's objective of maintaining
a balance between an efficient process and full and open access to the procurement system. This
statute is consistent with the Panel's objective that acquisition laws should provide the means for
expeditious and fair resolution of protests through uniform interpretation of laws and
Implementing regulations,

1.5.4.6. Proposed Statute

31 U.S.C. § 3553. Review of protests; effect on contracts pending decision

(a) Under procedures prescribed under section 3555 of this title, the Comptroller General shall
decide a protest submitted to the Comptroller General by an interested party.

I (b)(1) Within one W...iI.. ... ndar day from the date of the receipt of a protest, the Comptroller
General shall notify the Federal agency involved of the protest,

(2) Except as provided in paragraph (3) of this subsection, a Federal agency receiving a
notice of a protested procurement under paragraph (1) of this subsection shall submit to the
Comptroller General a complete report (including all relevant documents) on the protested
procurement --

(A) within 25 wedng 35 calendar days from the date of the agency's receipt of
that notice;

24See Liberty Maritime Corp, v. U.S., 1990 U.S. Dist, LEXIS 20046, at 17-18 (D,D.C, Feb. 6, 1990) (mem.), qa"d,
928 F.2d 413 (D,C, Cir, 1991),
254 CF.R, § 21.3(d)(5),
26See Chapter 6,2 of this Report.
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(B) if the Comptroller Gen-ial, upon a showing by the Federal agency, determines
(and states the reasons in writing) that tlv specific circumstances of the protesi require a longer
period, within the longer period determined by the Comptroller General; or

(C) in a case determined by the Comptroller General to be suitable for the express
option under section 3554(a)(2) of this title, within 20 wekn 25 calendar days from the date of
the Federal agency's receipt of that determination.

(3) A Federal agency need not submit a report to the Comptroller General pursuant to
paragraph (2) of this subsection if the agency is sooner notified by the Comptroller General that
the protest concerned has been dismissed under section 3554(a)(3) of this title.

(c)(1) Except as provided in paragraph (2) of this subsection, a contract may not be
awarded in any procut ement after the Federal agency has received notice of a protest with respect
to such procurement from the Comptroller General and while the protest is pending.

(2) The head of the reowng contractina activity responsible for award of a contract may
authorize the award of the contract (notwithstanding a protest of which the Federal agency has
notice under this section) --

(A) upon a written finding that urgent and compelling circumstances which
significantly afY3ct interests of the United States will not permit waiting for the decision of the
Comptroller General under this subchapter; and

(B) after the Comptroller General is notified of that finding.

(3) A finding may not be made under paragraph (2)(A) of this subsection unless the award
of the contract is otherwise likely to occur within 30 j1lenndr days from the date of the findin_
thefeeftof,

(d)(1) If a Federal agency receives notice of a protest under this section after the contract
has been awarded but (A_)_within 10 calendar days of the date of the coaitract award or (B) within
3 calendar dlys from the debriefing date offered to an unsuccessful offeror for any requested and
required debriefing. whichever is later, the Federal agency (except as provided under paragraph
(2)) shall, upon receipt of that notice, immediately direct the contractor to cease performance
under the contract and to suspend any related activities that may result in additional obligations
being incurred by the United States under that contract. Performance of the contract may not be
resumed while the protest is pending.

(2) The head of the pfeewuigcontracting activity responsible for award of a contract may
authorize the performance of the contract (notwithstanding a protest of which the Federal agency
has notice under this section)--

(A) upon a written finding --
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(i) that performance of the contract is in the best interests of the United
States; or

(ii) that urgent and compelling circumstances that significantly affect
interests of the United States will not permit waiting for the decision of the Comptroller General
concerning the protest; and

(B) after the Comptroller General is notified of that finding.

I (e) The authority of the head of the pf9ouri contracting activity to make findings and to
authorize the award and the performance of contract under subsections (c) and (d) of this section
may not be delegated.

(1) Within such deadlines as the Comptroller General prescribes, upon request each Federal
agency shall provide to an interested party any document relevant to a protested procurement
action (includitg the report required by subsection (b)(2) of this secticon) that would not give that
party a competitive advantage and that the party is otherwise authorized by law to receive;
proyid•d. however, that the Comptroiler General. under the procedures established pursuant to 31
USC§3. m•iI5,m ake an appropriate protective :)rder speciing tat notwithsLqdin& any
other provision of law (1) access to documents or inf!mation, incltjding any Federalae
documents or information. may be had .on secific k ,rms and conditions, (2) procurement
sensitive. trade secret or other proprietary and confidenti ' research. development, or commercial
i• i.•,'.•o.Lf•l..bdisclosed or be disclosed only in. a i • ., and (3) any hearinga be

otiducted with no oe present except persons designated by the Comptroller General,
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1.5.5. 31 U.S.C. § 3554

Decisions on protests

1.5.5.1. Summary of the Law

This section of the Procurement Protest System provisions of Title 31 establishes the
process and timing by which protests that are filed with the GAO are resolved. This section also
requires the Comptroller General to recommend certain enumerated actions if the Comptroller
General determines that a solicitation, a proposed award, or an actual award violates a
procurement statute or regulation, The recommended actions could include terminating a
contract and recompeting the acquisition, Where a protest is sustained, the Comptroller General
may declare that an interested party is entitled to the costs of filing and pursuing the protest,
including reasonable attorneys fees and bid or proposal preparation costs,

The guiding principle for resolution of GAO bid protests is set forth in the opening
paragraph of this section which states that "[tfo the maximum extent practicable, the Comptroller
General shall provide for the inexpensive and expeditious resolution of protests under this
subchapter,"I In furtherance of this principle, this section requires the Comptroller General to
issue a final decision concerning protests within 90 working days after the protest is submitted to
the Comptroller General. 2 This section also requires the Comptroller General to establish an
express option for deciding protests which the Comptroller General determines suitable for
resolution within 45 calendar days from the date the protest is submitted. 3

1.5.5.2. Background of the Law

Refer to analyses of 31 U.S.C. §§ 3551, 3552, and 3553 at Chapters 1,5,2, 1.5,3, and
1.5.4, respectively, of this Report.

1.5.5.3. Law in Practice

In discussions with the Panel, representatives of the GAO stated that the GAO currently
averages 48 calendar days for deciding all protests,4 The time period fur resolving an initial
protest may be reset whenever an amendment raising a material new ground for protest is filed,
According to the GAO representatives, the express option procedure had only been determined
suitable for 10 protests since 1987.5

131 U.S.C. § 3554(a)(1).
21d. ("[Tihe Comptroller General shall issue a final decision concerning a protest within 90 working days from the
date the protest is submitted to the Comptroller General.").
331 U.S.C. § 3554(a)(2).
4 Minutes of the August 13, 1992 meeting of the Panel.
51d,
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When the Comptroller General reviews a protest and determines that an agency's actions
do not comply with a procurement statute or regulation, the Comptroller General recommends
that the Federal agency take certain enumerated actions, including opening the procurement for
further competition or issuing a new solicitation, In practice, Federal agencies follow the
recommendations of the GAO and rarely depart from these recommendations, 6

The authority of the Comptroller General to make such recommendations was the subject
of litigation shortly after the enactment of the Competition in Contracting Act (CICA), In
Ameron v. United States Army Corps of Engineers,7 the court ruled that the Procurement Protest
System provisions of Title 31 are constitutional, 8

The Comptroller General is also authorized to declare that an interested party is entitled to
the costs of filing and pursuing a protest, including reasonable attorneys' fees. Such costs must be
paid by the contracting agency. The authority of the Comptroller General to make such
recommendations has been the subject of pending litigation,9 In US. v. Instruments S.A., Inc.,
the Department of Justice argued that Congress violated the constitutional separation of powers
doctrine when it authorized the GAO, a legislative branch agency, to declare that an executive
branch agency must pay such costs, 10

1.5.5.4. Recommendations and Justification

Amend

The Panel sought comments from Government and private sector entities concerning 31
U.S.C. § 3554, In general, respondents expressed no desire to fundamentally change this section.
After consideration of comments and analysis of the law, the Panel believed that certain changes
should be made to improve the efficiency and effectiveness rif the GAO bid protest process with
respect to the decision process set forth in 31 U.S.C. § 3554,

1

The period for considering protests under the express option
alternative of 31 U.S.C. § 3554 should be expanded from 45
calendar days to 65 calendar days after the date the protest is
submitted.

The Comptroller General is required to provide "for the inexpensive and expeditious
resolution of protests" under the Procurement Protest Systems provisions of Title 31,11 The

6 1n its January 31, 1989 Bid Protest Report, for example, the GAO stated that "there are no reportable FY 1988
cases whero our recommendations were not followed." GAO Report B-158766 (Jan. 31, 1939).
7809 F.2d 979 (3d Cir. 1986), cert. granted, 485 U.S. 958, cert. dismissed, ,18 U.S. 918 (1988).
81d, at 989-99,
9 United States v, Instruments, S.A,, Inca, No, 91-1574 (D.D,C,, Nov. 13, 1992) (granting motion to dismiss for
lack of jurisdiction),
101d.
1131 U.S.C. § 3554(a)(1),
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Comptroller General is directed to establish an express option for deciding those protests which
arc suitable for resolution within 45 calenidar days from the date the protest is submitted. The
P.nel believes it is in the best interest of DOD to have efficient, expeditious resolution of bid
protests and strongly supports the use of the express option.

The Panel originally sought comments from industry on a change to the express option
provision which would have required that the express option be used in every case in which the
head of the contracting activity determined to proceed with award or performance of the contract
even though a protest may have been filed before award or within 10 calendar days of contract
award. As aoted earlier, 31 U.S.C. § 3553 requires suspension of award or performance unless
the hoad of the procuring activity makes certain findings. Numerous Government and private
sector respondents objected to this use of the express option. 12

While supporting expeditious resolution of protests, Government representatives were
concerned that the burden imposed on the agencies to assist the GAO in resolving protests in 45
calendriu days would cause agencies to suspend contract performance even though it was in the
best inrterest of the United States to allow contract performance to continue, or even though there
were urgent and compelling circumstances to allow performance to continue. The Panel was
persuaded by these comments not to make the use of the express option mandatory in these
circumstances,

At the August 13, 1992, Panel meeting, GAO representatives indicated that the GAO was
open to suggestions for changes to expedite the protest process and minimize transaction costs.
The GAO representatives cautioned against reducing the overall period of time for resolving
protests from the current 90-day working period. 13 They indicated that the 90-day working
period serves several important purposes. First, they indicated that the GAO currently averages
48 calendar days for deciding all protsats. They then stated that the 90-day working period
allows GAO to mianage variations in its workload. This is valuable because the GAO workload
varies seasonally, and there are more protests filed around the end of the fiscal year as the
Government is making final decisions on many contract awards. The 90-.day working period
gives the GAO sufficient flexibility to decide those protests. The 90-eday working period also,
according to the GAO, provides time for the Government and protesters to take the actions
needed to resolve a protest, including preparation and delivery of documents and agency reports,
as well as for discussions leading to the release of documents under protective orders. The GAO
cautioned that raducin& the current 90.day working period could force GAO to use more formal,
judicial types of methods for resolution of issues. They indicated it could require more extensive
use of discovery techniques, such as depositions and interrogatories, and might require the use of
hearings in every case in order to get the issues resolved as quickly as possible. There was also

12S#f memorandtim to John S. Pachter, Chair, American Bar Association, Section of Public Contract Law from
Bid Protesi Committee (Aug. 4, 1992) [hereinafter ABA Commentsl; letter from Col Smith, Chief of Army
Contract Law Division, to Mr. Stuart A, Hazlett (July 10, 1992), letter from Edward Saul, Deputy Counsel, Naval
Air Systems Command, to Mr. Donald Freedman (July 10. 1992).

Minutes of dhe August 13, 1992 Panel meeting,
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support for the GAO's concern in comments prepared for submission to the Panel by the
American Bar Association Se'ftion of Public Contract Law. 14

The representatives of the GAO indicated that the express option as currently established
is of little utility in expeditiously resolving protests. According to these representatives, only 10
protests have been decided by the express option since 1987.15 However, since 1987,
approximately 400 requests were received for resolution of protests under the express option. 16

In response to a question from the Panel, the GAO representatives indicated that it was likely that
more protests could be decided under the express option if the time period were extended,

The Panel determined that it was appropriate to recommend extension of the period for
resolution of protests under the express option to 65 calendar days. This is similar to the period
of time that is imposed on the resolution of bid protests by the GSBCA under the Brooks Act,17

While the Brooks Act procedures impose significant burdens on agencies to gather the record and
defend protests in a 60-65 calendar day period, the agencies have adjusted to the GSBCA
procedures and now routinely and capably defend protests before the GSBCA within 60-65 days.

The Panel believes that if agencies can resolve protests within 60-65 days before the
GSBCA with its discovery and adjudicatory procedures, agencies should be able to resolve many
more protests than are currently resolved under the 45 calendar day express option within the
recommended 65 calendar day period, This is particularly true in light of the fact that the GAO
bid protest procedures impose tar fewer burdens on agencies than those imposed by the GSBCA.

The recommended change in time for the express option relieves part of the express
option burden on agencies by recommending that 31 U.S.C. § 3553(b)(2) be changed to provide
that agency reports be due in 25 calendar days.

II

31 U.S.C. § 3554 should be amended to provide to the
maximum extent practicable that amendments which add new
grounds of protest should be resolved within the same time
period established for resolution of the initial protest. The
Comptroller General should be authorized to resolve amended
protests through the use of the express option If the amended
protest cannot be resolved within the time period established
for resolution of the initial protest.

14ABA Comments, supra note 12,
15Minutes of the August 13, 1992 Panel Meeting,161d.
17The GSBCA must now decide its protests in 45 working days. See 40 U.S.C. § 759(f)(4)(B). The Panel has
recommended that working days be changed to calendar days and has rounded the 45 working-day period up to 65
days.
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Under current procedures, protesters usually receive the agency report within 25 working
days after filing the initial protest. The agency report typically includes numerous documents,
including documents provided in response to the document requests filed by protesters. A review
of the agency report and the document request response may lead to the filing of new grounds of
protest and new document requests. When new grounds of protest are filed at this stage, or at
any stage during the protest, and the new basis of protest requires a new report from the agency,
the GAO generally treats the amended protest as though it were a new protest and starts the clock
running for decision of the protest from the date of the filing of the amended protest, While this
practice is understandable, it can lead to protests which extend for months beyond the 90 calendar
day period which began at the filing of the initial protest. This can add to the delays and burdens
imposed on Government agencies and offerors alike.

The Panel believes that amendments adding new grounds of protest should be resolved to
the maximum extent practicable within the time limits for resolution of the initial protest.
Accordingly, the Panel recommends additional language to 31 U.S.C, § 355.4 which will address
this issue, The Panel also recommends that the Comptroller General be given authority to resolve
an amended protest which cannot be resolved within the original time limit through use of the
express option. This change could shorten considerably the period for resolution of protests, 18

M

Where the Comptroller General expressly finds that a protest
or a portion of a protest is frivolous or has not been brought or
pursued in good faith, the interested party who is responsible
for pursuing such a matter should pay the costs of the
Government to defend its action.

Bid protests are an essential feature of the statutory scheme for assuring full and open
competition for Government contracts, However, protests can impose substantial costs and
administrative burdens on the Government as well as on prospective or actual recipients of
contract awards, Accordingly, the Panel believes that the protest process should help ensure that
only meritorious protests are filed or pursued,

After considerable debate, discussion, and consideration of public comments, the Panel
concluded that sanctions should be imposed on parties who file frivolous protests or who do not
file or pursue protests in good faith, Under the Panel's recommendations, Congress should enact
legislation to provide that interested patties would be liable to the United States for payment of
the cost of defending protests or issues in protests which are flivolous or have not been brought
or pursued in good faith. Only those interested parties who file or pursue such protests would be
liable for payment of Government costs,

18The only comment made on this proposed recommendation came from the Computer and Business Equipment
Manufacturers Association (CBEMA), That organization perceived the recommendation to be "reasonable and
could further increase the efficiency of the protest process without diminishing its elficacy," Letter from Mr, John
Pickett, CBEMA President, to Maj Gen John D. Slinkard, USAF, and Mr. Thomas J. Madden (Oct, 20, 1992).
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The Panel's recommendations provide that there would be no liability where special
circumstances make payment unjust. There should also be no liability where a protester or
interested party promptly withdraws its protest or a portion of its protest after receiving
information which shows that the protest or an issue in the protest is in fact frivolous or can no
longer be brought in good faith,

The Panel recognizes that there are significant definitional problems which must be
resolved before this legislation can be fully implemented. Accordingly, in 31 U.S.C. § 3555, the
Panel has recommended that regulations be issued to address: (1) the calculation and proof of
Government costs including specific elements of Government costs which can be recovered, (2)
the special circumstances that would make payment unjust; (3) the factual circumstances which
would constitute prompt withdrawal of a protest or a protest issue to avoid the imposition of fees;
and (4) the definition of what constitutes a frivolous protest or a protest not brought or pursued in
good faith,

The rationale for the imposition of such costs includes the following considerations:

9 Some protests are simply frivolous or are not filed in good faith, In addition, protests
are sometimes pursued even after it becomes readily apparent that the protest is
frivolous or does not state valid grounds for protest. Such actions are particularly
objectionable when an incumbent contractor seeks to benefit from extended contract
performance to the detriment of the awardee, 19

* Congress intended to discourage frivolous or bad faith protests when it enacted CICA,
The Comptroller General, for example, was authorized to dismiss protests at any time
under 31 US.C, § 3554(a)(3) because it was "the intent of the conferees [on CICA] to
keep proper uontract awards or due performance of contracts from being interrupted
by technicalities which interested parties in bad faith might otherwise attempt to
exploit,"20

e Imposition of monetary sanctions for frivolous protests or protests not brought or
pursued in good faith should streamline the acquisition process by discouraging such
protests.

The thrust of this recommendation is directed at those protests which add cost and burden
to the protest process. It is not directed at the many protests which are summarily dismissed by
the GAO at the beginning of the protest process. During a presentation to the Panel, for example,
the General Counsel of the GAO indicated that of the approximately 3,000 protests which are
filed each year, about half are summarily dismissed by GAO under its current regulations.21

These regulations, based on 31 U.S.C. § 3554(a)(3), allow dismissal of protests which fail to

19This practice apparently has been observed by the Air Force Contract Law Center. Letter from Brig Gen Roan,
USAF, to Mr. Stuart A. Hazlett (May 15, 1992).
20H.R. CONF, REP. No, 861, 98th Cong,, 2d Seso. 1436.37 (1984), reprinted in 1984 US.C.C.A,N. 1445, 2124-25.
21Minutes of the August 13, 1992 Panel meeting.
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comply with any of the requirements of the Bid Protest Regulations or which do not on their face
state valid grounds for protest.22

The Panel has no estimate of the number of protests to which these provisions would
apply and believes that the GAO, through the regulatory process, will be better able to define and
limit its recommendations to assuring that the the sanctions are imposed only in those cases which
impose unnecessary costs on the procurement system or create an unfair competitive advantage
for the party pursuing a frivolous protest or a protest not brought in good faith.

The Panel's original proposal would have imposed the fee sanction in those cases where
the protest or an issue in the protest was not substantially justified. The Panel chose to seek
public comments on this standard because it had been used in other fee-shifting statutes, including
the Equal Access to Justice Act (EAJA) 23 and the provision of Title 10 dealing with validation to
proprietary data restrictions which allows the Government to recover its costs of establishing that
a private party's assertion of proprietary rights in technical data was not "substantially justified."24

However, the Panel was persuaded after receiving comments from the Section of Public Contract
Law of the American Bar Association, and others, that the use of this standard could impose an
unwarranted barrier to the filing of bid protests, 25 There are, for example, many decisions
involving EAJA which indicate that the "substantially justified" standard could result in the
imposition of fees in cases where an unsuccessful protester had an arguably meritorious protest.
These decisions suggest that the "substantially justified" term is subject to broad interpretation. 26

The Panel decided to limit the imposition of foes to those protests where the Comptroller
General makes an express finding that a protest is frivolous or not brought in good faith, By
requiring an express finding by the Comptroller General, this provision should avoid the type of
needless litigation that can occur in EAJA cases where the issues of payment of attorneys fees are
routinely litigated at the end of a case, It is the Panel's expectation that the finding of the
Comptroller General would be made as part of the protest decision, The only issue to be disputed
would be the actual costs to be paid to the Government,27

224 C.F.R. §§ 21,1(0, 21.3(m),
2 3 Pub, L, No. 96-481, 1980 U.S.C,C,A,N, (94 Stat,) 2325, amended by Equal Access to Justice Act, Extension and
Amendment, Pub, L. No, 99-80, 1985 U.S.C.C.A,N, (99 Stat.) 183. EAJA amends 5 U.S.C. § 504, Cost and Fees
of Parties (awarded by an agency in agency action), and 28 U.S.C. § 412, Costs and Fees (awarded by courts in
Judicial actions), Under EAJA, the Government must pay fees, in certain classes of cases, where its position is "not
substantially justified."
2410 U.S.C. § 2321.
2 5ABA Comments, supra note 12, Informal research has shown that there are almost 400 published decisions
whore the substantially justified test has been litigated, Out of the 35 reported decisions in the first nine months of
1992 whore a party argucd that the Government's position was not substantially justified, in only seven of those
cases was the Government's position upheld, Letter from Deneen J, Melander to Mr, Thomas J. Madden (Dec, 18,
1992).

2 6 See e.g., Jean v. Nelson, 863 F,2d 759, 767 (1 1th Cir, 1988); see Donald J, Kinlin, Equal Access to Justice Act,
16 PUB, CONT, L.J. 266, 273-276 (Aug. 1986), which contains a detailed discussion of the EAJA "substantially
justified" test, noting that the "test has been interpreted many ways," Id at 273.
27There are a number of ways in which the United States could recoup its costs from the protester, If the protester
has an existing contract with the United States, FAR Subpart 32,6 suggests the agency can set off the cosio against
that contract, [The Panel expresses no opinion whether such a setoff would violate the Debt Collection Act of 1982,
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In choosing to limit the sancticn tw. frivolous protests or protests that are not in good faith,
the Panel has looked to several sources, includinS the provisions of the Rule 11 of the Federal
Rules of Civil Procedure, 28 This rule. allows the imposition of sanctions on parties who bring
litigation which is frivolous or is not pursued in good faith. Rule 11 provides, among other
things, that a person signing a document which is fled in court certifies that they have:

Read the pleading, motion, or other paper; that to the best of the
signer's knowledge, information, and belief formed after reasonable
inquiry it is well grounded in fact and is warranted by existing law
or a good faith argument for extension, modification, or reversal of
existing law, and that it is not interposed for any improper purpose,
such as to harass or to cause unnecessary delay or needless increase
in the cost of litigation,29

The t;ody of case law interpreting Rule 11 should provide some guidance to the regulation
writers, Rule 1 1 decisions recognize, for exanmple, that special circumstances, such as pro se
matters, may not justify fee-shifting.3 0 The standard for determining if a "reasonable inquiry" has
been made must, of course, be far less restrictive in bid protests then in other matters to which
Rule 11 applies because of the need to file bid protests expeditiously and because of the public
policy interests in full and open competition, The Panel recognizes that any use of Rule 11 as a
model should be tempered by the concerns raised by the Section of Public Contract Law of the
American Bar Association, Specifically, the Section noted that bid protests are characterized by
short time frames and an inability to conduct the fullest measure of due diligence, similar to that
which can be conducted in a civil proceeding between private parties, because of the procuring
agency's control of many of the facts.

In determining the type of fees for which the Government could seek payment, the Panel
believes reference can be made to the various Federal fee-shifting statutes including 28 U.S.C. §
2412(d)(2)(A),

The Panel considered and rejected recommendations from Government agencies which
'would have created a so-called "English Rule" for fee-shifting (i.e., a rule that the losing party
pays the fees of the party who prevails), Some Government agencies, for example, argued that
since protesters or interested parties who prevail on protest matters are sometimes entitled to
recover their attorneys' fees, the Government should be entitled to recover its attorneys' fees if the
Government prevails in a protest. The Panel believes that this would unduly restrict the filing of
protests and would be inconsistent with the concept that protesters are acting as private attorneys

See generally Thomas P. Barletta, Contract Debts, BRIEPINO PAPERs No, 92-8 (July 1992),] Under 28 U.S.C. §
2461, the United States could file a civil action to recover its costs,
28Fed. R. Civ. P. 1,291d,
30Fed, R, Civ, PR 11 (as amendcd Fcb. 1, 1991) advisory committee's note on 1983 amendments,
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general in filing bid protests with Government agencies. 31  As private attorneys general,
protesters are seeking to ensure that the requirements of full and open competition are met. The
Panel feels that its proposal is an adequate counterbalance to the current fee-shifting provisions of
Title 31.

IV

Where the Comptroller General determines that an interested
party is entitled to the cost of filing and pursuing the protest,
the Comptroller General may declare the interested party is
entitled to consultant and expert witness fees.

The recovery of protest costs, including consultant and expert witness fees, advances the
purposes of CICA. Such recovery is necessary "to reiieve parties with valid claims of the burden
of vindicating the public interests which Congress seeks to promote," 32 Recently, the GSBCA
deviated from its past precedent of awarding consultant and expert witness fees,33 Although the
GAO has not re-examined its position on consultant and expert witness fees, the Panel has
concerns that the GAO will follow the lead of the GSBCA, Recovery of these fees is appropriate
for reasons stated by the GAO. 34 Accordingly, the Panel recommends that Congress clarify
section 3554 to assure that consultant and expert witness fees may be paid to an interested party.

1.5.5,5. Relationship to Objectives

The statute, as amended, is consistent with the Panel's objective of maintaining a balance
between an efficient process and full and open access to the procurement system, This statute, as
amended, is consistent with the Panel's objective that acquisition laws should provide the means
for expeditious and fAir resolution of protests through uniform interpretation of laws and
implementing regulations.

1.5.5.6. Proposed Statute

31 U.S.C. § 3554. Decisions on protests

(a)(1) To the maximum extent practicable, the Comptroller General shall provide for the
inexpensive and expeditious resolution of protests under this subchapter. Except as provided
under paragraph (2) of this subsection, the Comptroller General shall issue a final decision

I concerning a protest within 90-we.kiing 125 calendar days from the date the protest is submitted
to the Comptroller General,

31See e.g,, Armour ofAmerica, Inc,--Claimsfjr Costs, Comp. Gen. B-237690,2, 92-1 CPD ¶ 257 ("In essence,
entitlement to bid ptotust costs relieves a protester of the financial demands of acting as a private attoney general
where it brings to light an agency's failure to conduct a procurement in accordance with law and regulation,"),
32Hydro Research Science, Inc.--Claim for Costs, Comp. Gen. 5.428501,3, 89-1 CPD ¶ 572 (quoting Computer
Lines, GSBCA No, 8334-C, 86-2 BCA ¶ 19,403).
33See Sterling Federal System, Inc. v, National Aeronautics and Space Administration, GSOCA No, 10000-C, 92-
3 BCA¶ 25,118.
34See Armour ofAmerica, Inc.--Claims for Costs, Comp, Gen. B-237690.2, 92-1 CPD ¶ 257.
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(2) The Comptroller General shall, by regulation prescribed pursuant to section 3555 of
this title, establish an express option deciding those protests which the Comptroller General

I determines suitable for resolution within 4- 65 calendar days from the date the protest is
submitted,

(3) Amendments which add new grounds of protest should be resolved. to the maximum
oxtent practicablc. within the time limits established under paragraph (1) of this subsection for the
initial protest, If aMended protests cannot be resolved within such time limit, the Comptroller
General may resolve the amended protest through the express option under paragraph (2) of this
subsection,

(3)(4) The Comptroller General may dismiss a protest that the Comptroller General
determines is frivolous or which, on its face, does not state a valid basis for protest.

(b)(1) With respect to a solicitation for a contract, or a proposed award or the award of a
contract, protested under this subchapter, the Comptroller General may determine whether the
solicitation, proposed award, or award complies with statute and regulation. If the Comptroller
General determines that the solicitation, proposed award, or award does not comply with a statute
or regulation, the Comptroller General shall recommend that the Federal agency --

(A) refrain from exercising any of its options under the contract;

(B) recompete the contract immediately;

(C) issue a new solicitation;

(D) award a contract consistent with the requirements of such statute and
regulation;

(E) implement any combination of recommendations under clauses (A), (B), (C),
and (D), or

(F) implement such other recommendations as the Comptroller General determines
to be necessary in order to promote compliance with procurement statutes and regulations.

(2) If the head of the pFeU.'-. cntracting activity responsible for a contract makes a
finding under section 3553(d)(2)(A)(i) of this title, the Comptroller General shall make
recommendations under this subsection without regard to any cost or disruption from terminating,
recompeting, or reawarding the contract,

(c)(1) If the Comptroller General determines that a solicitation for a contract or a proposed award
or the award of a contract does not comply with a statute or regulation, the Comptroller General
may declare an appropriate interested party to be entitled to the costs of--
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(A) filing and pursuing the protest, including reasonable attorneys' fees (Aad

consultant and expert witness feel); and

(B) bid and proposal preparation,

(2) Monetary awards to which a party is declared to be entitled under paragraph (1) of this
subsection shall be paid promptly by the Federal agency concerned out of funds available to or for
the use of the Federal agency for the procurement of property and services,

(d) Each decision of the Comptroller General under this subchapter shall be signed by the
Comptroller General or a designee for that purpose. A copy of the decision shall be made
available to the interested parties, the head of the pr'eowinq cntracting activity responsible for
the solicitation, proposed award, or award of the contract, and the senior procurement executive
of the Federal agency involved,

I (e)(1) The head of the pmeuwq'lon mtacins activity responsible for the solicitation, proposed
award, or award of the contract shall report to the Comptroller General, if the Federal agency has
not fully implemented these recommendations within 60 calendar days of receipt of the
Comptroller General's recommendations under subsection (b) of this section,

(2) Not later than January 31 of each year, the Comptroller General shall transmit to
Congress a report describing each instance in which a Federal agency did not fully implement the
Comptroller General's recommendations during the preceding fiscal year, Ila report shall also
describe each instance where a final decision was not rendered within 125 calendar days.

(0 If the Comptroller General expressly finds that a protest or a portion of a protest is fiivolous or
has not been broub otr pursued in good faith. the grotester or other interested party. who ioinj
the protest, shall be liable to the United States for payment of all or that portion of the United
States costs. for which such a finding is made. of reviewing the protest including the fees and
other expenses (as defined in section 2412(d)(2)(A) of title 28) incurred by the United States in
defending the protest. unless (1) special circumstances would make such payment unjust. or (2)
the protester obtains documents or other information for the first time. after the protelt is filed
with the Comptroller General. which establishes that the protest or a portion is frivolous or ha
not been brought in good faith and the protester then promptly withdraws the protest or portion
of the protest,
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1.5.6. 31 U.S.C. § 3555

Regulations; authority of Comptroller General to verify assertions

1.5.6.1. Summary of the Law

This section of the Procurement Protest System provisions of Title 31 authorizes the
Comptroller General to issue regulations. In issuing regulations, the Comptroller General is
directed to prescribe procedures for the "expeditious decision of protests,"1 Section 3555 also
states that the regulations shall provide that the protest process may not be delayed by the failure
of a party to make a fling within the time provided.2 The Comptroller General is given authority
to verify any assertions made by parties in protests filed under the Procurement Protest System
provisions,3

1.5.6.2. Background of the Law

Refer to the analysis of 31 U.S.C. § 3551 at Chapter 1,5.2 of this Report.

1.5.6.3. Law in Practice

In 1985, the Comptroller General issued regulations implementing the Procurement
Protest System provisions of Title 31,4 The regulations were further revised it, 1988 and in
1991.5 The regulations appear in Title 4 of the Code of Federal Regulations.

Consistent with the section 3555 requirement for timely filing of protests and expeditious
decisions, the GAO has promulgated two basic rules, The first rule is that protests based upon
apparent improprieties in a solicitation must be filed prior to bid opening or prior to the time set
for receipt of initial proposals.6 The second rule is that, except in circumstances addressed in the
first rule, protests must be filed within 10 working days after the basis of protest is known or
should have been known, whichever is earlier. 7

1.5.6.4. Recommendations and Justification

Amend

The Panel sought comments from the Government and industry concerning 31 U.S.C. §
3555. In general, respondents expressed their support for the GAO Bid Protest Regulations and

131 U.S.C. § 3555(a),
21d.
331 U.S.C. § 3555(b).
44 CYFR, Part 21 (1985).
54 C.FYR, Part 21 (1988); 4 C.A.R. Part 21 (1991).
64 C.FR, § 21.2(a)(1).
74 C.FAR. § 21.2(a)(2).
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expressed no desire to significantly arnend the law. After consideration of comments, and in light
of its recommendations to amend 31 U.S.C. §§ 3553 and 3554, the Pane! recommends that
regulations bc issued in three specific areas.

Regulations should be issued for computation of periods of
time prescribed or allowed by the Procurement Protest System
provisions of Title 31.

The Panel recommends that the GAO Bid Protest Regulations provide detailed guidance
for computing the periods of time specified by the Procurement Protest System provisions of Title
31. The Panel's recommeneations for change to 31 U.S.C. § 3555 provide a method for
computing days based on calendar days, and reference should be made to the discussion of that
section for the particular langu.mge which deals with computation of time periods. The
recoommended changes to 31 U.S.C. § 3555 for computing periods of time are derived from Rule
6 of the Federal Rules of Civil Procedure. 8 The recommended changes provide, for example, that
if the last day of the calendar period falls on a Saturday, Sunday, or legal holiday, then the next
day on which the GAO would be open for business would be the day on which a required GAO
filing must be completed. This charge could avoid the confusion that has occurred in computing
time periods and that has led to a number of protest decisions which seek to define and explain the
time period for which certain actions must be taken.

I

Regulations should be issued to implement the Panel's
recommendation for payment of the costs of frivolous protests
or protests not filed in good faith.

The Panel recommends that regulations address implementation of the payment of costs
where a frivolous protest is filed or where a protest is not filed in good faith, R,-'2 'ence should be
made to the discussion of this topic under 31 U.S.C. § 3554 found at Ckaipter 1.5.5 of this
Report.

MI

Regulations should be issued for electronic filing and
dissemination of protest documents.

The Panel recommends that the GAO issue regulations which would allow for electronic
filing of all or part of the agency report or any other documents now required to be filed with the
GAO. The regulations should take into account the ability of both interested parties and the

8 Fod. R. Civ. P. 6 (as amended Feb. 1, 1991).
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Government to achieve elentronic access to such filings.

The rationale of this change is threefold. First, it can speed up the protest process and
reduce costs of duplicating and preparing material. Second, it is consistent with current
Government practices of allowing contractors to submit proposals on electronic media. Third, it
is consistent with modern litigation and administrative practices followed by many Federal courts
and agencies to allow or even require the filing of pleadings, motions, and agency record
documents in both hard copy and electronic media.

The suggestion for allowing electronic filing was made to one of the Panel members by the
General Counsel of a large systems integration company. In discussions with industry and
Government representatives, it was determined that electronic filing of all or portions of the
agency report is now feasible and practical. Over time, this change could result in considerable
costs savings. Because electronic filing may not be feasible or desirable in all circumstances, the
regulations, as recommended by the Panel, should simply provide for or authorize electronic
filing. The regulation should not mandate electronic filings in all cases.

1.5.6.5. Relationship to Objectives

The statute, as amended, is consistent with the Panel's objective of maintaining a balance
between an efficient process and fiull and open access to the procurement system. Also, as
amended, it is consistent with the Panel's objective that acquisition laws should provide the means
for expeditious and fair resolution of protests through uniform interpretation of laws and
implementing regulations.

1.5.6.6. Proposed Statute

31 U.S.C. § 3555. Regulations; authority of Comptroller General to verify assertions

I (a) Net-later janua.. 15, . 1-, , ., e Comptroller General shall prescribe such procedures as
may be necessary to the expeditious decision of protests under this subchapter, including
procedures for accelerated resolution of protests under the express option authorized by section
3554(a)(2) of this title, Such procedures shall provide that the protest process may not be
delayed by the failure of a party to make a filing within the time provided for the filing.

(b) In -computing any period of time prescribed or allowed, by this subchapter, theQgro uhall
previde that the dayof the act. event, or default from which the designated period of time begins
to run shall not be included, The last day of the Reriod so computed shall be included, unless it is

a Saturday.a Sunday. or a legal holiday, or. when the act to be done is the filing of a paper at the
General Accounting Office or a Federal agency. a day on which weather or other conditions have
made the General Accounting Office or Federal agency inaccessible, in which event the period
runs m til the end of the next day which is not one of the previously mentioned .ýL,

(c) The procedures may providr frleCtronic filing and dissemination of documents and
information reguihed under this suibchapter nd iln so providing shall consider the abiljity of all
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partisto achieve electronic accessto such dJoicents and records

(d) Tile procedures shall address the implementation of the provisions for payment of cQsts undersection 3554(o including- the. composition. proof and calculation of such costs, the,,I;Reoia
circumstances that make such payment unjust And what constitutes prompt withdrawal Af the
protest.

(b)(WThe Comptroller General may use any authority available under Chapter 7 of this title and
this chapter to verify assertions made by parties in protests under this subchapter,

1-254



1.5.7. 31 U.S.C. § 3556

Nonexclusivity of remedies; matters included in agency record

1.5.7.1. Summary of the Law

The statute provides that the Comptroller General's jurisdiction over protests is not
exclusive and that an interested party may file a procurement protest with the contracting agency,
a district court, or the Court of Federal Claims. Agency reports submitted in response to a
procurement protest filed with the General Accounting Office (GAO) are part of the agency
record which is subject to judicial review.1

1.5.7.2. Background of the Law

Congress added this statute as part of the Competition in Contracting Act of 1984
(CICA), It did so to clarify that 31 U.S.C. §§ 3551-6, regarding procurement protests, did not
alter "the current rights of any person to seek administrative or judicial review of any alleged
violation of a procurement statute or regulation.,"2

1.5.7.3. Law In Practice

The statute is implemented by GAO Bid Protest Regulations. 3 See discussion in 31
U.S.C. §§ 3551-5,

1.5.7.4. Recommendation and Justification

Amend

The Panel recommends retaining this statute as modified. The Panel sought cormnents
f'rom the private sector and Government agencies concerning the statute and determined that it
still fulfills a valid need, Consistent with the Panel's recommendation to discontinue Scanwell
jurisdiction in district courts, reference to "a district court of the United States" is deleted. 4

1.5.7.5. Relationship to Objectives

Adoptiou of this recommendation is consistent with the Panel's objective of maintaining a
balance between an efficient process and full and open access to the procurement system, This
statute, as amended, is consistent with the Panel's objective that acquisition laws should provide

131 USC, § 3556.
2H.R. CONE REP. No, 861, 98th Cong., 2d Seas. 1437 (1984), reprinted in 1984 US,CCA.N. 1445, 2125.
34 C.F.R, Part 21,
4See Chapter 1,5.8 of this Report for discussion of 28 U.S.C. § 1491 concerning Scanwell jurisdiction.
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the means !or expeditious and fair resolution of protests through uniform interpretation of laws

and implementing regulations.

1.5.7.6. Proposed Statute

31 U.S.C. § 3556. Nonexclusivity of remedies; matters included in agency record

This subchapter does not give the Comptroller General exclusive jurisdiction over
protests, and nothing contained in this subchapter shall aifect the right of any interested party to
file a protest with the contracting agency or to file an action in a distriet eaft of.the U"tked States
or the United States Glaims Court o Feal ams. In any such action based on a procurement
or proposed procurement with respect to which a protest has been filed under this subchapter, the
reports required by sections 3553(b)(2) and 3554(e)(1) of this title with respect to such
procurement or proposed procurement and any decision or recommendation of the Comptroller
General under this subchapter with respect to such procurement or proposed procurement shall be
considered to be part of the agency record subject to review,
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1.5.8. 28 U.S.C. § 1491

Claims against the United States generally; actions involving
Tennessee Valley Authority

1.5.8.1. Summary of the Law

This section, commonly referenced as the Tucker Act, gives the Court of Federal Claims
jurisdiction to consider claims against the United States for monetary damages which are based on
an "express or implied contract."1 In bid protest actions, the contract on which the Tucker Act
claim is based is the "Implied contract" that the contract bid will be "fairly and honestly
considered." 2 The Court's jurisdiction over contract claims extends to any contract of the United
States, except those issued by the Tennessee Valley Authority,3

1.5.8.2. Background of the Law

The Claims Court was established on October 1, 1982, by the Federal Courts
Improvement Act of 1982 (FCIA) and was given the trial court responsibilities of the former
Court of Claims,4 Prior to enactment of FCIA, the Court of Claims could only grant monetary
relief, such as bid and proposal costs, to disappointed bidders for Federal contracts,5 FCIA gave
the Court of Federal Claims the "exclusive jurisdiction" to provide equitable relief, including the
power to enjoin contract award in protests filed before contract award.6

Prior to the enactment of FCIA, the district courts were the only Federal c ourts which
provided equitable relief in bid protests. The consideration of such protests began in 1970 when
the Court of Appeals for the District of Columbia Circuit held in Scanwell Laboratories, Inc. v.
Schaffer that the district courts had this authority. 7 Even though the jurisdiction of the Court of
Federal Claims over pre-award protests was stated to be "exclusive" in FCIA, the legislative
history of FCIA suggests that Congress intended to retain concurrent jurisdiction over pre-award
contracts in the district courts. The Senate Report on FCIA for example, contains the following
statement:

By conferring jurisdiction upon the Claims Court to award
injunctive relief in the pre-award stage of the procurement process,

128 U.S.C. § 1491(a)(1). The Claims Court was renamed the Court of Federal Claims by the Federal Courts
Administration Act of 1992, Pub. L, No. 102-572, § 902, 1992 U.S.C,C.A.N. (106 Stat.) 4506.
228 U.S.C. § 1491(a)(1), United States v. Grimberg, 702 F.2d 1362, 1368 n.l (Fed. Cir. 1983),
328 U.S.C. § 1491(a)(1), (b).
4pub. L. No. 97-164, 1982 U.S.C.C.A.N. (96 Stat,) 25,

eg,, gHeyer Products Co. v. United'States, 135 Ct. Cl. 63, 140 F. Supp. 409 (1956).
628 U.S.C. § 1491(a)(3).
7424 F.2d 859 (DC. Cir, 1970), Scanwell has been effectively adopted by all of the circuit courts of appeal. Jeffrey
M. Villet, Equitable Jurisdiction in Government Contract "Bid Protest" Cases: Discerning the Boundaries of
Equity, 17 PuB. CONT, L.J, 152 (1987); see discussion of 5 U.S.C.§§ 701.706 at Chapter 1.5,1 of this Report,
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the Committee does not intend to alter the current state of the
substantive law in this area, Specifically, the Scanwell Doctrine as
enunciated by the D.C. Circuit Court of Appeals in 1970 is left in
tact [sic].8

1.5.8.3. Law in Practice

Over the past 10 years, protests in the Court of Federal Claims have been enmeshed in an
endless web of jurisdictional issues, Scores of decisions have been written in an unsuccessful
effort to untangle these issues, These decisions have delayed, disrupted, and increased the costs
of procurements which have been the subject of these protests.9  In a 1987 article, one
practitioner thought the judicial bid protest system had reached the point where it was "chaos," 10

By 1988, the number of bid protests filed in the Court of Federal Claims had dropped to eight
from a high of 69 cases in 1983, the first year after the enactment of FCIA.11 In FY88, by
contrast, 2,633 protests were filed with the GAO, 12

There are two dominant issues which create these jurisdictional problems. The first deals
with whether the Court of Federal Claims has exclusive jurisdiction over pre-award bid protests
or whether its pre-award jurisdiction is concurrent with the district courts, The second dominant
issue is whether the Court of Federal Claims has jurisdiction over the type of agency wrongdoing
for which the GAO and the GSBCA customarily grant relief,

The first dominant issue is intertwined in the language of the Senate Report that is quoted
above. That language has led to substantial litigation as the courts have attempted to define what,
if any, significance to place on congressional intent. This has created unresolved conflicts
between the courts in different parts of the country on whether the Court of Federal Claims is the
exclusive judicial forum to consider pre-award bid protests. The problems with the pre-award
jurisdiction issues were highlighted in the decision of the Court of Appeals for the District of
Columbia in Cubic Corporation v. Cheney,13 The opinion described the confusion among the
courts as follows:

[Intervenor] argues that the Federal Courts Improvement Act of
1982 vested the Claims Court with exclusive jurisdiction over pre-
award challenges to procurement decisions, and that the district
court was therefore without jurisdiction over this cause of action.
The 1982 statute provides that "before the contract is awarded, the
[Claims Court] shall have exclusive jurisdiction to grant declaratory
judgments and such equitable and extraordinary relief as it deems

8S. REp, No, 275, 97th Cong,, 2d Sess, 23 (1982), reprinted in 1982 U.S.C.C.A.N, 11. 33.
9The delays, disruptions, and costs are compounded when the Government and other interested parties must wait
not only for a decision of a district court, but also, as often happens, for a decision of a circuit court of appeals,
10 Villet, supra note 7, at 184,
11American Bar Association, Public Contract Law Section Bid Protest Committee Courts Subcommittee Project
1991) [hereinafter Courts Subcommitiee Project],
2This figure was provided by the GAO. See also chart accompanying note 20 at Chapter 1.5.0 of this Report,

13914 F.2d 1501 (DMC. Cir, 1990).
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proper, including but not limited to injunctive relief." (28 U.S.C. §
149 1(a)(3)).

Of those courts of appeals that have confronted the issue,
two have held that jurisdiction over pre-award challenges is
exclusive in the Claims Court, see J.P. Francis & Assocs., Inc. v.
United States, 902 F.2d 740 (9th Cir. 1990); Rex Systems, Inc. v.
Holiday, 814 F.2d 994, 997-98 (4th Cir. 1987); two have said as
much in dicta, see F. Alderete General Contractors, Inc. v, United
States, 715 F.2d 1476, 1478 (Fed. Cir, 1983); B.K Instrument, Inc.
v. United States, 715 F.2d 713, 721 n.4 (2d Cir, 1983), and two
have found concurrent jurisdiction in the district courts, see Ulstein
Maritime, Ltd. v. United States, 833 F.2d 1052, 1057-58 (1st Cir.
1987) (district courts have "concurrent power to award injunctive
relief in pre-award contract cases"); Coco Bros. v. Pierce, 741 F.2d
675, 677-79 (3d Cir, 1984) ("A superficial reading of the language
in section 1491(a)(3) leads one to a result never intended by
Congress"); see also United States v, John C. Grimberg Co., 702
F.2d 1362, 1374-75 (Fed. Cir, 1983) (dictum that Senate and
House Reports indicate that jurisdiction "is exclusive only of
contract boards"), 14

As indicated by the above language, the law concerning the jurisdiction of district courts
on pre-award challenges is at a disjunction,

The second dominant issue concerns whether the Court of Federal Claims has subject
matter jurisdiction to consider the types of agency wrongdoing for which the GSBCA and the
GAO customarily grant relief Shortly after FCIA was passed, the Court of Appeals for the
Federal Circuit ruled that Congress did not intend to change the legal basis for seeking
consideration of bid protests in the Court of Federal Claims. This legal basis is the alleged breach
of the Government's implied-in-fact contract to fairly and honestly consider bids or proposals
which are received in response to a solicitation, 15

The Court of Federal Claims jurisdiction is severely limited by the need to find that the
Government breached this implied contract, Since the implied contract only arises when bids or
proposals are submitted, numerous protests which are considered today by other bid protest
forums will not be heard by the Court of Federal Claims. 16

In a series of decisions, the Court of Appeals for the Federal Circuit and the Court of
Federal Claims have ruled that protests Will not be considered if (1) they allege deficiencies in the

14/d. at 1503.
15 United States v. Grimberg, 702 F.2d 1362, 1367-68 (Fed, Cir. 1983); H1yar Products Co. v, United States, 135
Ct. C1. 63, 140 F. Supp 409 (M956); Ingersoll-Rand Co. v. United States, 2 CI1. Ct, 373 (1983).
16lngersoll-Rand Co. v. United States, 2 C1, Ct. 373, 376 (1983).
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solicitation prior to the required submission of bids; 17 (2) they allege general deficiencies in
competition which apply equally to all offerors;1 8 or (3) they are filed by certain nonbidders. 19

However, the Court of Federal Claims will consider protests to sole-source or noncompetitive
awards where no solicitation is issued.20

In addition to the two dominant issues already discussed, there are three potentially
troublesome issues that can impact the law in practice. The first of these potentially troublesome
issues is that the Government can cogently argue that a district court lacks authority to grant an
unsuccessful offeror his bid and proposal fees in excess of $10,000.21 The second issue is that a
potential offeror may not have standing to challenge the agency's conduct. 22 Finally, although it
has yet to be a serious obstacle, unsuccessful offerors must be prepared to establish that they have
suffered "an injury in fact."2 3

The previous discussion provides a brief summary of how 28 U.S.C. § 1491 has evolved
in practice. In one study, the American Bar Association Section of Public Contract Law made the
following observation:

The 1980s witnessed a dramatic evolution of the protest as a
remedy for complaints for disappointed bidders in Federal
procurements, The Federal Courts Improvement Act of 1982 and
the Competition in Contracting Act of 1984 (CICA) created new
courts, a unique forum to resolve Automatic Data Processing
Equipment (ADPE) for procurement protests, stay provisions,
statutory authority for the General Accounting Office (GAO) to
resolve bid protests, and new procedural rules and practices with
the GAO, These developments produced increased confusion over
disappointment with protests in the courts, As we enter the third

11Id.; International Graphics v, United States, 5 CI, Ct. 100 (1984).
18See Frederick W. Claybrook, Jr., The Federal Courts Improvement Act Needs Improvement: A Renewed Callfor
Its.Amendment, 21 PuB, CoNT, L.,. 1, 18 (1992).
19Howardv, United States, 21 Cl, Ct. 475, 478 (1990). For a more detailed discussion of this topic see generally,
Villet, supra note 7, and Courts Subcommittee Project, supra note 11,
20See Western Pioneer, Inc, v. United States, 8 C1, Ct, 291 (1985) (implied contract only arises out of agency
obligation to consider responses to published notice of intent to make a noncompetitive award).
21Fairview Township v, United States Environmental Protection Agency, 773 F.2d 517 (3rd Cir, 1985) (action
challenging denial of a Federal grant contract found to be a monetary claim within exclusive jurisdiction of Claims
Court); see discussion of 5 U.S.C. §§ 701-706, supra, at Chapter 1.5,1 of this Report,
221n Control Data Corp. v. Baldridge, 655 F.2d 283 (D.C. Cir. 1981), cert, denied, 454 U.S. 881, potential
bidders lacked standing to enjoin the Government from promulgating standards for specifications to be used In
computer acquisitions, The potential bidders did not fall within the zone of interests to be protected by the statute
under which the standards were promulgated. See also Cincinnati Electronics Corp. v. Kleppe, 509 F,2d 1080 (6th
Cir, 1975), where the court found that a party had standing to bring a cause of action based on denial of a contract
where the statute authorizing the procurement indicated a congressional intent to bring the protester within the
"zone of Interests" to be protected.
23For a discussion of the different tests used by the various circuits, see Kannan, supra note 21, at 421-3 9.
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decade of bid protest jurisdiction in the Federal courts,

jurisdictional problems continue to permeate the process.24

1.5.8.4. Recommendations and Justification

The Panel sought comments from Government and the private sector concerning the bid
protest jurisdiction of the Federal courts. In general, respondents expressed little desire for
significant amendments to the bid protest jurisdiction of the courts. However, after consideration
of comments and analysis of the law, the Panel believes that a significant change should be made
in the jurisdiction of the Federal courts to consider bid protests,

I

There should be only one judicial system for consideration of
all bid protests and that forum should have jurisdiction to
consider all bid protests which can now be considered by the
district courts and by the Court of Federal Claims.

The Panel recognizes that Congress has determined on at least two occasions in the past
10 years that it is appropriate to have a bid protest remedy available in the Federal courts, The
Panel, therefore, does not propose to change that determination in its basic recommendations.
The Panel believes, however, that there is simply no justification for the jurisdictional confusion
created by the availability of two separate judicial systems for consideration of bid protests.
There is no need for separate and overlapping bodies of legal precedent on protests25 and for
separate procedures for processing protests. 26 The disputes arising out of such differences
unnecessarily delay the resolution of protests and only add confusion and costs to the
procurement process. They do not further the goals of full and open competition and efficient
procurement. Accordingly, the Panel believes that the best solution to the jurisdictional problem
created by the availability of two separate judicial systems is to place all of the jurisdiction of both
systems into a single system.

II

The Court of Federal Claims should be the single judicial
forum with jurisdiction to consider all bid protests that can
now be considered by any of the district courts or by the Court
of Federal Claims.

24Courts Subcommittee Project, supra note 11, at 1.
25Each of the 12 circuits, for example, has adopted a slightly different test for determining if a protester has
standing to bring an action, See Kannan, supra note 21, at 21-39. While this has not been a significant problem, it
hiThlights the potential for conflicts.
2eThe procedures for discovery, for example, vary from district court to district court, leading to hundreds of
different rules. See Courts Subcommittee Project, supra note 11, at 43, noting "a surprising lack of uniformity in
(discovery) practice."
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After extensive discussion and analysis, the Panel believes that the single court to initially
consider bid protests should be the Court of Federal Claims. The rationale for this is
straightforward.

(1) Only the Court of Federal Claims can effectively serve as the unified judicial forum.
Under current law, the jurisdictional issues that arise out of multiple judicial forums create delays,
disruptions, and inefficiencies that are inconsistent with streamlining the congressional
requirement for expeditious resolution of protests and for streamlining DOD procurements. If the
single judicial forum s~ystem were the district courts and the regional courts of appeal or if the
district courts had concurrent jurisdiction with the Court of Federal Claims, as discussed above,
there would still be a potential for jurisdictional problems for the protesters who used the district
courts, These jurisdictional problems arise, in part, out of the congressional designation of the
Court of Federal Claims as the exclusive forum for claims against the United States, including
claims for bid and proposal costs, whereas the Administrative Procedure Act provides that the
district courts have jurisdiction to grant declaratory and injunctive relief in bid protest actions.27

(2) If the over 500 district courts and 12 regional circuit courts continue to consider bid
protests, the potential abounds for conflicting decisions on fundamental procurement issues. This
problem was highlighted by two law professors who wrote on another topic that "divergence
among the Circuits on so many issues undermines the uniformity and predictability of trials in the
Federal Circuits,"28 The Supreme Court has noted that "uniformity and predictability" are
fundamental requirements for any legal system and has identified three distinct benefits to
uniformity and predictability:

e To enable the parties to plan their affairs by providing a clear guide for their conduct;

e To eliminate the need "to relitigate every relevant proposition in evcry case," and

* To maintain "public faith in the judiciary as a source of impersonal and reasoned
judgments." 29

The existing system for judicial bid protests lacks these benefits, A single forum at the Court of
Federal Claims would make these benefits achievablc.

(3) The current system encourages protesters to engage in forum shopping in an effort to
select the court in pre-award or post-award cases that would best serve the protester's interests.

27For further discussion of this problem, see the analysis of 5 U.S.C. §§ 701-706 at Chapter 1.5.1 of this Report,
28Edward R, Becker and Aviva Overstein, Is the Evidence All In?, 78 A.B.A. J. 82 (Oct. 1992), The divergence
discussed in this article was on evidentiary issues. ThA lack of uniformity on evidentiary decisions in the Federal
circuits arises, in part, because, as in Government contract cases, only the Supreme Court can resolve the conflicts
irk circuit court cases, and "the Supreme Court rarely grants certiorari on evidentiary issues," Id. at 85. See supra,
note 26.
29South Corporation v. United States, 690 F.2d 1368, 1370 (Fed. Cir. 1983) (quoting Moragne v. States Marine
Lines, Inc, 398 U.S. 375,403 (1970), in support of decision of Court of Appeals• for the Fede; I1 Circuit to adopt the
precedent of the United States Court of Claims),
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(4) The Court of Federal Claims has substantially more Government contract expertise
than the district courts, The Court of Federal Claims has jurisdiction over major Contract
Disputes Act cases and, over the years, has considered many more Federal contract cases than
have been considered in all the 500 district courts, 30

(5) The Court of Federal Claims can hold hearings throughout the United States. The
Court of Federal Claims is authorized by the law to hold court proceedings anywhere in the
United States (including territories and possessions) and even in foreign countries in order to
minimize inconvenience and expense to litigants, and thus can hold hearings where the majority of
the witnesses are located.3 1

(6) Appeals from the Court of Federal Claims are taken to a single court of appeals: the
Court of Appeals for the Federal Circuit. Uniformity is better assured with exclusive jurisdiction
in the Court of Federal Claims because, unlike the district courts with their 12 separate circuit
courts of appeals, there is only one appellate court that considers appeals for the Court of Federal
Claims, In addition, this court of appeals has Government contract law expertise that is based on
reviews of appeals of decisions of the Court of Federal Claims and agency boards of contract
appeals under the Contract Disputes Act,32

(7) The Court of Federal Claims can give more priority to bid protest cases. Federal law
requiring speedy trial of criminal cases mandates a higher priority on resolution of these cases in
district courts. 33 This generally delays the resolution of civil cascs and makes it difficult to obtain
speedy resolution of bid protests in district courts,

(8) The Government can be more effectively represented in the Court of Federal Claims,
The Government position in Court of Federal Claims cases is now defended by lawyers from the
Department of Justice Civil Division in Washington. These attorneys already have Goveinment
contract law expertise from defending cases in the Court of Federal Claims, By contrast,
Scanwell-type actions in a district court are often defended by an Assistant United States Attorney
with comparably less Government contract expertise,

(9) The Court of Federal Claims is the only court with national jurisdiction. The district
courts have jurisdiction only within the state or region of the state in which the district is
established, 34 By contrast, the Court of Federal Claims enjoys nationwide jurisdiction, 35 The
Court of Federal Claims can therefore issue subpoenas for witnesses and document production
anywhere in the United States, 36 Because a district court's territorial jurisdiction is limited,

3041 U.S.C. § 609(a)(1). The district courts currently have jurisdiction over contract cases involving $10,000 or
less under the Little Tucker Act, 28 U.S.C. § 1346(a)(2).
3 ISe 28 U.S.C. § 1295(a)(3)-(4),
321d.
33Speedy Trial Act of 1974, Pub. L. No. 93-619, 1975 U.S,C,C.A,N, (88 Stat.) 2076 (amended 1979).
341n some states, such as Maryland, there is a single Federal district court whose jurisdiction is limited to the
boundaries of that state. In other states, such as California, there are two or more Federal district courts in the
state,
35Courts Subcommittee Project, supra note 11, at 42.
361d.
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protesters may have difficulty obtaining personal jurisdiction over necessary parties,37 and this can
be a difficult problem where the protester challenges an award to a contractor who does not
reside or do business in the Federal court where the Government agency is located, There are no
venue problems for the Court of Federal Claims because its jurisdiction is national,

(10) The United States Court of Federal Claims can now offer monetary or nonmonetary
relief in protests which fall within its jurisdiction. 38

The American Bar Association Section of Public Contract Law opposes abolition of
Scanwell jurisdiction in the district courts,39 It lists the following reasons in support of its
opposition:

e The Court of Federal Claims is not an effective protest forum because the Court of
Federal Claims and the Federal Circuit have restricted the grant of jurisdiction
provided to hear protest cases in the Federal Courts Improvement Act of 1982,
Furthermore, the Court of Federal Claims has no procedures for expeditious resolution
of bid protest cases,

• Restricting access to the Court of Federal Claims would restrict the ability of
companies and individuals outside the Washington, D,C, area to use their local district
courts.

The first concern will be resolved by the Panel's recommendation that the jurisdiction of
the Court of Federal Claims be expanded "to render judgment on an action by an interested party
objecting to a solicitation by a Federal agency for bids or proposals for a proposed contract or to
a proposed award or the award of such a contract." With this new jurisdiction, the Court of
Federal Claims will be able to consider every category of bid protest previously considered by
district courts,

The American Bar Association concern arises out of existing Court of Federal Claims and
the Court of Appeals for the Federal Circuit decisions. The Panel is proposing specific legislation
to overturn the previous decisions that concern the American Bar Association, The net result of
the new legislation is that the Court of Federal Claims will have subject matter jurisdiction to
consider the types of agency wrongdoing for which the GSBCA and the GAO customarily grant
relief.

The Panel believes there is a valid basis for the American Bar Association's other concern,
(ie,, the need for interested protesters to utilize Washington, D.C. counsel in protests to the
Court of Federal Claims). The Court is in Washington, D.C., and the presence of local counsel is
beneficial because of the need for rapid and frequent involvement with the Court on protest

3 7See generally Rule 4 of the Federal Rules of Civil Procedure.
3 8See Fairview Township v. United States Environmental Protection Agency, 773 F.2d 517 (3rd Cir, 1985); lleyer
Products v, United States, 135 Ct. Cl. 63, 140 F. Supp. 409 (1956).
39Letter from Karen Hastic Williams, Chair, Section of Public Contract Law of the American Bar Association, to
Panel (Dec, 4, 1992),
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matters. The Panel does not believe that the inconvenience and possible additional expense of
retaining counsel in Washington outweigh the ten enumerated advantages to the Panel's
recommendations. In addition, the Court of Federal Claims has a statutory mandate to mitigate
such concerns. The Court's enabling legislation states:

The times and places of the sessions of the Claims Court shall be
prescribed with a view to securing reasonable opportunity to
citizens to appear before the Claims Court with as little
inconvenience and expense to citizens as practicable.40

Furthermore, the use of telefax machines and telephone conferences can also mitigate
against some of the possible expense and inconvenience. Moreover, as a practical matter,
Congress was well aware that the vast number of protests would be filed in Washington, D.C.
when in 1984 it chose a Washington, D.C. forum, the GSBCA, to hear ADPE protests and
codified the GAO protest system. Finally, the district courts are not always located in cities
adjacent to the affected Government agency or the interested parties' principal places of business,
Therefore, some travel and inconvenience is usually necessary for litigation in any forum,

III

The Court of Federal Claims should have jurisdiction to
consider all protestui which allege violations of procurement law
or regulation; It should be authorized to provide relief
comparable to that provided by the GAO and the GSBCA.

In expanding the jurisdiction of the Court of Federal Claims to consider bid protests under
the Federal Courts Improvement Act of 1982 (FCIA), Congress intended to establish the Court as
a viable alternative to the bid protest remedy then available at GAO, In enacting the Competition
in Contracting Act (CICA), for example, the conferees characterized judicial protests as
"alternative remedies,"41 The conferees stated that the Procurement Protest System of Title 31,
which granted bid protest authority by statute to the GAO, "does not alter the current rights of
any person to seek . . judicial review of any alleged violation of a procurement statute or
regulation.,"42

If the Court of Federal Claims is to serve as an effective alternative bid protest forum, its
jurisdiction and authority to provide relief must be expanded, 43 Its jurisdiction should, as much as
possible, parallel that of the GAO and the GSBCA in order to avoid both the forum shopping and
type of confusion that has occurred in the past, Additionally, the court should have a common
standard of review with the GAO and GSBCA.

4028 U.S.C. § 173.
4 1HR, CONF, RiEP. No, 861, 98th Cong,, 2d Seas. 1437 (1984), reprintedin 1984 U.S.C,C.A,N. 1445, 2125.
421d.
43The Court of Federal Claims, like other Federal courts, has limited resources, If the court's jurisdiction were
expanded, its personnel, funding, and other resources would also need to be increased,

1-265



Accordingly, the Panel recommends that the Court of Federal Claims' charter be
legislatively changed to accomplish the following principles:

* The statute should provide the Court with jurisdiction to consider all bid protest
matters that can now be considered by the district courts and the Court of Federal
Claims, including all matters that can be considered by the GAO and the GSBCA.

* The statute should provide that the Court, like the GAO and the GSBCA, is
authorized to find improper any agency action which violates a procurement law or
regulation.

e The statute should provide that the record before the agency may be supplemented by
evidence which relates to the validity of the action at the time it was taken. This will
make clear that the Court of Federal Claims can hold evidentiary hearings on bid
protest matters.

* The statute should be amended to provide that only interested parties, as defined by
the Competition in Contracting Act (CICA), can file protests. 44

* The statute should provide that if the protester prevails in an action, the Court can
grant relief similar to that which the GAO and the GSBCA can provide, including
attorneys fees and cests.

* The statute should be amended to provide for expeditious resolution of protests.45

The Panel also recommends that an interested party should pay the costs incurred by the
Government to defend a protest which is frivolous or not brought and pursued in good faith.
Further discussion of the Panel's rationale can be found in Chapters 1.5.5 and 1.5.9 of this Report.

The Panel recognizes the inherent problems associated with changes in the jurisdictional
statute for any court. Language changing jurisdictional statutes must be carefully considered and
evaluated in order to avoid creating unintended consequences or further problems. Accordingly,
the language that follows is offered simply as a model. The Panel recognizes that further
discussion and research is appropriate and encourages Congress to do so in its consideration of
this legislation.

The recommendation that follows hopefully achieves the six principles set out above.

1.5.8.5. Relationship to Objectives

This statute, as amended, simplifies the confusing process of pursing bid protests in
Federal court. The propused change maintains a balance between an efficient process and full and

4440 U.S.C. § 759(1)(9)(B) and 31 U.S.C. § 3551(2),
45Both the GAO and the GSBCA under 31 U.S.C. §g- 3551-56 and 40 U.S.C. § 759, respectively, are directed to
conduct expeditious pri .As.
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open access to the procurement system. Finally, the Court of Federal Claims will provide a means
for expeditious and fair resolution of procurement disputes through uniform interpretation of laws
and implementing regulations.

1.5.8.6. Proposed Statute

I 28 U.S.C. § 1491. Claims against United States generally; bid Drotests: actions involving
Tennessee Valley Authority

I (a)(-1) Claims against the United States. The United States Court of Federal Claims shall have
jurisdiction to render judgment upon any claim against the United States founded either upon the
Constitution, or any Act of Congress or any regulation of an executive department, or upon any
express or implied contract with the United States, or for liquidated or unliquidated damages in
cases not sounding in tort. For the purpose of this paragraph, an express or implied contract with
the Army and Air Force ExL :3nge Service, Navy Exchanges, Marine Corps Exchanges, Coast
Guard Exchanges, or Exchange Councils of the National Aeronautics and Space Administration
shall be considered an express or implied contract with the United States.

I (b)(2) Remedy and Relief. To provide an entire remedy and to complete the relief afforded by the
judgment, the court may, as an incident of and collateral to any such judgment, issue orders
directing restoration to office or position, placement in apprupriate duty or retirement status, and
correction of applicable records, and such orders may be issued to any appropriate official of the
United States. In any case within its jurisdiction, the court shall have the power to remand
appropriate matters to any administrative or executive body or official with such direction as it
may deem proper and just. The Court of Federal Claims shall have jurisdiction to render
judgment upon any claim by or against, or dispute with, a contractor arising under section
10(a)(1) of the Contract Disputes Act of 1978 [41 U.S.C. § 609(a)(1)], including a dispute
concerning termination of a contract, rights in tangible or intangible property, compliance with
cost accounting standards, and other nonmonetary disputes on which a decision of the contracting
officer has been issued under section 6 of that Act.

(3) -T• affe• ... pkt, relief on any .ntra^t claim brought befor-e the .... tr,.^t i
aWarded, the court sha "I haye ex elusi,'c jurisdietion te Sfant dee aftf ugfllsGl u

. .u'table and eVtAFROF .d yrelief .aoit-d rem , n . na but ......................
kk-exreSift WO h~s-Jiertioc~n, the ecurt shall gicdo oad to the W eantrls of not onal defense
and national socu-ity.

(c) Bid ProtestLs, The United States Court of Federal Claims shall have exclusive judicial
jw.isdiction to rondea judgment on an action by an interested party objecting to a solicitation by a
Federal agency for bids or proposals for a proposed contract Qtto a proposed award or the award
of a contract. The court shall havy jurisdiction to entertain an action of this nature whether suit i
instituted before or after the contract is awarded. To afford relief in such an action, the court may
award such relief as it deems proper. including declaratory and injunctive relief. In exercising this
jurisdiction. the court shall give due regar to the interests of national defense and national
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mcuriy and the need for expeditious resolution of the action. The district courts shall have no
iurisdiction to entertain any suich action.

Thr court shall set aside an agency action if it finds the action violates a statute or
regulation. Wherever it makes such a determination. it may. in accordance with section 1304 of
Title 3 1. United States Code. further declare an appropriate interested party entitled to the costs
of filing and pursing the protest. including reasonable attorney's fees. and consultant and ism
witness fees. and bid and proposal preparation exp'nses. The record before the agency at the
time of the agency action may be supplemented by evidence which relates to the validity of the
agency action at the time the action was taken,

The term "interested patty" shall have the meaning gven in 31 U.S.C. § 3551.

If the court expressly finds thaL protest or a portion of a protest is frivolous or has riot
been roughtor pursued in good faith. the protester or other interested party. who ioins the
protest. shall be liable to the United States for payment of all or that portion of the United States
costs. for which such a finding is made. of reviewing the protest including the fees and other
expenses (as defined in section 2412 (d)(2)(A) of title g8) incurred by the United States in
defending the protest. unless

(1) special circumstances would make such payment unjust or

(2) the protester obtains documents or other information after the protest is filed with the
court. which establishes that the protest or a portion of the protest is frivolous or has not been
brught in good faith. and the protester then promptly withdraws the protest or portion of the

I (b)(d) Tennessee Valley AuthorityW.Nothing herein shall be construed to give the United States
Court of Federal Claims jurisdiction of any civil action within the exclusive jurisdiction of the
Court of International Trade, or of any action against, or founded on provisions of the Tennessee
Valley Authority act of 1933 with respect to actions by or against the Authority,
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1.5.9. 40 U.S.C. § 759

The Brooks Act; procurement, maintenance, operation, and
utilization of automatic data processing equipnrait

1.5.9.1. Summary of the Law

This statute authorizes the Administrator of the General Services Administration (GSA) to
coordinate and provide for the purchase, lease, and maintenance of automatic data processing
equipment (ADPE) for Federal agencies.I The statute broadly defines ADPE to include
computers, ancillary equipment, software, firmware, and services including support services, 2

The Administrator's authority is exercised by either the GSA performing the acquisition or
through the issuance of delegations of procurement authority (DPAs) to Federal agencies.3 The
GSBCA is authorized under this section to consider bid protests to ADPE procurements. 4 The
definition of "protest" is identical to that fbund in the GAO protest statute.5 The definition of the
"interested" parties who can file a protest or participate in a protest at the GSBCA is also identical
to that found in the GAO protest statute.6 Additionally, the statute provides that where a protest
to a proposed procurement is filed with the GSBCA, a protest may not be filed with the GAO
with respect to that procurement. 7

DOD procurements of ADPE are subject to protest before the GSBCA if DOD's authority
for the acquisition stems from section 759. If requested by a protester, the GSBCA must hold a
hearing to determine whether to suspend the procurement authority of the DOD agency where the
protest is filed prior to an award or within 10 calendar days of award. 8 The DPA must be
suspended unless the DOD agency establishes that urgent and compelling circumstances which
significantly affect interests of the United States will not permit waiting for a decision of the
Board.9

The GSBCA is authorized to conduct adjudicatory proceedings and receive testimony
from Government and non-Government witnesses. The GSBCA is also authorized to allow such
discovery as may be required for the expeditious, fair, and reasonable resolution of the protest.

The GSBCA may suspend, revoke, or revise a DPA if the GSBCA makes a determination
that a challenged agency action violates a statute, regulation, or the terms of the DPA. 10 If the

140 U.S.C. § 759(a),
240 U.S.C. § 759(a)(2)(B).
340 U.S.C. § 759(b)(2).
440 U.S.C. § 759(0(1),
5Compare 40 U.S.C. § 759(W(9)(A) with 31 U.S.C. § 3551(1),
6 Compare 40 U.S.C. § 759(0(9)0B) with 31 U.S.C. § 3551(1),
740 U.S.C. § 759(0(1).
840 U.S.C. § 759(0(2) - (3).
940 U.S.C. § 759(0(2)(B), (3)(B).
1040 U.S.C. § 759(f)(5)(B).
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Board makes such a determination, it is also authorized to declare that an interested party is
entitled to the cost of filing and pursuing the protest, including reasonable attorneys fees and bid
and proposal preparation costs.11 The Board is required to issue a final decision within 45
working days after the protest is filed unless the Board's chairman determines that specific and
unique circumstances require a longer period. 12

An appeal as F matter or right may be taken from final decisions of the GSBCA to the

Court of Appeals for the Federal Circuit, 3

1.5.9.1. Background of the Law

Congress enacted the Brooks Act in 1965 to authorize the GSA to provide a central point
for the procurement of data processing services and equipment. 14 The Act was amended several
times in the ensuing years to clarify the authority of the Administrator of the GSA and to better
define the types of data processing equipment for which a delegation of procurement authority
was necessary. In 1982, for example, the Act was amended by the "Warner Amendment" to
exclude a large class of DOD procurements from the GSA's authority. 15 The Warner Amendment
exempted DOD procurements of ADPE or services wvhere the function, operation, or use of such
equipment: (1) involves intelligence activity, (2) involves cryptologic activities relating to the
national security, (3) involves command or control of military forces, (4) is an integral part of a
weapons system, or (5) is otherwise critical to the direct fulfillment of military or intelligence
missions. ADPE used by DOD for routine administrative and business applications is not exempt
from GSA authority. 16

In 1984, the Brooks Act was amended by the Competition in Contracting Act (CICA) to
give the GSBCA jurisdiction over bid protests, 17 The 1984 legislation originated in the House
Committee on Government Operations, chaired by Congressman Brooks. The Committee Report
stated that the GSBCA was given protest authority because "[tfhe Committee believes that a new
forum is needed to provide a fair, equitable, and timely remedy in this [ADPE] area."18 The
conferees on CICA stated that they were empowering the GSBCA as "a unique and innovative
method of handling protests of a highly technical and complex nature," 19 Originally the GSBCA's
bid protest jurisdiction was to be a three-year experiment; however, the jurisdiction was made
permanent in 1986,20

1140 U.S.C. § 759(f)(5)(C).
1240 U.SC, § 759(f)(4)tB1).

1340 U.S.C. § 759(f)(6)(A).
14Brooks Act, Pub. L. No. 89-306, 79 Stat. 1127 (1965),
15Dcpartment of Defense Authorization Act of 1982, Pub. L. No. 97-86, § 908(a)(1), 1981 U.S.C.C.A,N, (95 Stat.)
1099, 1117, 40 U.S.C. § 759(a)(3).
1640 U.S.C. § 759(a)(3)(C).
17Pub. L. No. 98-369, 1984 U.S.C,C,A,N. (98 Stat.) 1175, 1182-84,
18H.R. REP. No. 1157, 98th Cong., 2d Sess. 26 (1984).
19H.R. CONF. REP. No, 861, 98th Cong., 2d Sass, 1431 (1984), reprinted in 1984 U.S.C.CA,N. 1445, 2119.
2(JPaperwork Reduction Reauthoriation Act of 1986, Pub. L. No. 99-500, § 831, reprinted In 1986 U.S.C.C,A,N.
(100 Stat.) 1783-344.
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1.5.9.3. Law In Practice

In 1985, the GSBCA issued formal Rules of Procedure. These procedures govern the
filing of pleadings, the conduct of discovery, and the presentation of evidence at GSBCA
hearings. 2 1 A GSBCA protest typically begins with a prehearing conference where the Board
establishes a tentative schedule and limits on discovery.22 The Board may authorize the taking of
depositions of Government and protester witnesses, the submission and answering of requests for
document production and interrogatories, as well as admissions of fact. 23 Protective orders are
frequently issued to protect documents and testimony. The Board conducts evidentiary hearings
in a manner similar to proceedings in Federal courts where cases are tried before judges. The
Board also considers requests for motions of dismissal and for summary judgment prior to trial.24

In GSBCA proceedings, "the protester has the burden of establishing its case by the
preponderance of the evidence," 25 On matters committed to agency discretion, the GSBCA
requires the protester to show that the agency's decision lacked a reasonable basis, As stated by
the GSBCA:

The law vests considerable discretion in the conduct of technical
evaluations, Such evaluations will not be overturned unless the
protester has demonstrated that the SSAC's technical evaluation
was unreasonable [citations omitted], 26

The GSBCA has consistently taken the position that "our task is not to decide whether the
agency's behavior was ideal -- only whether it was legally correct," 27

Moreover, the GSBCA has taken a reasonable approach towards the section 759
prohibition of an agency violating a law. The mere violation of a regulation by an agency will not
result in the GSBCA sustaining a protest unless it has a significant effect on the procurement. 28

Because the Board strives to issue final decisions within 45 working days, GSBCA
protests are notorious for being arduous work for all the parties.

21(oneraI Services Board of Contract Appeal Rules of Procedure, 48 C.F.R. Part 6101.
22GSBCA Rule 10(a), 48 CFR, § 6101,10(a).
23GSBCA Rules 15(a), 15(d), 16, 17,48 C.F.R. §§ 6101.15(a), (d), 6101.16, 6101.17,24GSBCA Rules 8 and 28,48 C.F.R. §§ 6101.8, 6101.28,
25Memorex Corporation, GSBCA No. 7927-P, 85-3 BCA ¶ 18,289.
26Computer Science Corporation, GSBCA No. 11497-P, 92-1 BCA ¶ 24,703.
27Federal Data Corporation, GSBCA No. 8545-P, 86-3 BCA ¶ 19,289, (quoting WE. Andrews, Inc., GSBCA No,
8126-P, 85-3 BCA ¶ 18,455).
28Advanced Technology, Inc., GSBCA No. 8878-P, 87-2 BCA ¶ 19,817. See also Andersen Consulting, GSBCA
No. 10833-P, 91-1 BCA ¶ 23,474, afTd, 959 F.2d 929 (Fed. Cir. 1992), where the Board stated as follows: "Any
good lawyer can pick lint off any Government procurement, pundits say. We will not set aside an award, even if
violations of law are found, unless those violations have some significance,"
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1.5.9.4. Recommendations and Justification

Amend

The Panel sought comments from the Government and industry concerning the
procurement protest provisions of the Brooks Act. In general, respondents in the Government
expressed a desire to render GSBCA protests less burdensome to the agencies. Respondents
from the private sector generally opposed such amendments, After consideration of conmments
and analysis of the law, the Panel believed it was appropriate to recommend certain amendments
to the Brooks Act, Accordingly, many of the changes that the Panel has recommended to the
Procurement Protest System provisions of Title 31 for GAO protests are recommended for the
Brooks Act as well.

I

Establish a consistent use of terminology for the time in which
statutory action must be taken by using the term "calendar
days" in lieu of "working days."

The term "working days" is used to specify when a decision of the GSBCA must be
rendered. In other instances, the statute uses the term "days" to specify when action might be
taken. This difference in terminology has led to some confusion and has resulted in conflicting
opinions between GAO and GSBCA on interpretation of similar provisions in their respective
acts. 29 The use of calendar days in Federal law is well accepted and understood, and the Panel
believes that this usage is the more appropriate terminology. The Panel has recommended an
amendment to provide a definition of calendar days. This definition is similar to that now used by
the GSBCA in its Rules of Procedure,30 The amendment recommended by the Panel is derived
from Rule 6 of the Federal Rules of Civil Procedure.31 It provides, for example, that if the last
day of the calendar for taking an action falls on a Saturday, Sunday, or legal holiday, then the next
day in which the Federal agency would be open for business would be the day in which the action
must be completed.

II

The provision of 40 U.S.C. § 759(0(2) which requires
suspension of the contract performance when a protest is filed
within 10 days of contract award should be modified to also
require an agency to suspend contract performance if a protest
is filed within 3 calendar days after the date set by an agency
for any requested and required debriefing.

"29Compare 31 U.S.C. §§ 3553-55 with 40 U.S.C. § 759(0.30GSBCA Rule 2(c), 48 CF.R. § 6101.2(c),
3 IFed. R. Civ. P. 6.
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The Panel recommends that when a protest is filed within 10 calendar days of the date of
the contract award, or within 3 calendar days from the date set by an agency for any requested
and required debriefing of an unsuccessfUl offeror, whichever is later, a suspension hearing must
be held if requested by an interested party. The Panel, in Chapter 1.2.2 of this Report, is
recommending changes to 10 U.S.C. § 2305 to: (1) establish the criteria for determining whether
an unsuccessful offeror is entitled to a debriefing; (2) provide that any requested debriefing be
conducted to the maximum extent practicable within 15 calendar days after contract award; and
(3) provide that the debriefing contain information on the strengths and weaknesses of the
offeror's proposal, Reference should also be made to the discussion of 31 U.S.C. § 3553 for
further explanation of this change. 32

The Brooks Act should be amended to provide that, to the
maximum extent practicable, amendments which add new
grounds of protest should be resolved within the same time
period established for resolution of the Initial protest.

The Brooks Act requires the GSBCA to expeditiously resolve protests, and the GSBCA
has an excellent record in meeting its statutory deadline. Amendments to protests can extend the
statutory period for resolving protests. The Panel believes its recommendation will further the
congressional objective by encouraging expeditious resolution of amended protests.

IV

Rules should be Issued to allow for electronic filing and
dissemination of protest documents.

The Panel recommends that the GSBCA issue rules which would allow for electronic
filing of all or part of the agency report or any other documents now required to be filed with the
GSBCA. The regulations should take into account the ability of both interested parties and the
Government to achieve electronic access to such filings.

The rationale for this change is threefold. First, it can expedite the protest process and
reduce costs of duplicating and preparing material. Second, it is consistent with current
Government practices of allowing contractors to submit proposals on electronic media. Third, it
is consistent with modern litigation and administrative practices followed by many Federal courts
and agencies to allow or even require the filing of pleadings, motions, and agency record
documents in both hard copy and electronic media.

The suggestion for allowing electronic filing was made to one of the Panel members by the
General Counsel of a large systems integration company. In discussions with industry and
Government representatives, it was determined that electronic filing of all or portions of the

32See Chapter 1.5.4 of this Report.
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agency report is now feasible and practical. Over time, this change could result in considerable
cost savings. Because electronic filing may not be feasible or desirable in all circumstances, the
regulations as recommended by the Panel should simply provide for or authorize electronic filing.
The regulation should not mandate electronic filings in all cases.

V

Where the GSBCA expressly finds that a protest or a portion
of a protest Is frivolous or has not been brought or pursued in
good faith, the interested party who is responsible for pursuing
such a matter should pay the costs of the Government to
defend its action.

Bid protests are an essential feature of the statutory scheme for assuring full and open
competition for Government contracts, However, protests can impose substantial costs and
administrative burdens on the Government as well as on prospective or actual recipients of
contract awards, Accordingly, the Panel believes that the protest process should help assure that
only meritorious protests are filed or pursued.

After considerable debate, discussion, and consideration of public comments, the Panel
determined that sanctions should be imposed on parties who file frivolous protests or who do not
file protests in good faith, Under the Panel's recommendations, Congress should enact legislation
to provide that interested parties would be liable to the United States for payment of the cost of
defending GSBCA protests or issues in GSBCA protests which are frivolous or have not been
brought or pursued in good faith, 3.1 Only those interested parties who file or pursue such protests
would be liable for payment of Government costs. The thrust of this recommendation is directed
at those protests which add cost and burden to the protest process. 34 It is not directed at the
many protests which are summarily dismissed.

The Panel's recommendations provide that there would be no liability where special
circumstances make payment unjust or where a protester or interested party promptly withdraws
its protest, or a portion of its protest, after receiving information which shows that the protest, or
an issue in the protest, is in fact frivolous or can no longer be brought or pursued in good faith,

The Panel recognizes that there are significant definitional problems which must be
resolved before this legislation can be fully implemented. Accordingly, the Panel has
recommended that regulations or rules be issued to address: (1) the calculation and proof of
Government costs including specific elements of Government costs which can be recovered; (2)
the special circumstances that would make payment unjust; (3) the factual circumstances which
would constitute prompt withdrawal of a protest or a protest issue to avoid the imposition of fees;

33Although the GSBCA does have the authority to dismiss frivolous protests, it does not have the authority to
dismiss protests brought in bad faith, VNON Corp. v, United States, 906 F,2d 1564, 1567 (Fed. Cir. 1990).
340ne Government attorney commented "We believe that some protesters have misused the GSBCA forum tor the
sole purpose of engaging in discovery... Although this conduct is unethical, we believe it has occurred," Letter
from Mr. Richard Couch, HQ AMC to Mr. Anthony Gamboa, Army Deputy General Counsel (Apr. 29, 1992).
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and (4) the definition of what constitutes a frivolous protest or a protest not brought or pursued in
good faith. There are several models that can be used as guides for the regulation criteria
including Rule 11 of Federal Rules of Civil Procedure which allows Federal courts to impose
sanctions on those who file frivolous or bad faith lawsuits. The Panel recognizes that any use of
Rule 11 as a model should be tempered by the concerns of the Section of Public Contract Law of
the American Bar Association. Specifically, the Section noted that bid protests are characterized
by short time frames and an inability to conduct the fullest measure of due diligence, similar to
that which can be conducted in a civil action between private parties, because of the procuring
agency's control of many of the facts, 35

The rationale for the imposition of such costs is discussed in more detail under the
discussion of 31 U.S.C. § 3554 at Chapter 1,5.5 of this Report and includes the following
considerations:

" Protests are sometimes filed which are frivolous or are not filed in good faith and
protests are sometimes pursued after it first becomes readily apparent that the protest
is frivolous or does not state valid grounds for protest.

" Congress intended to discourage frivolous or bad faith protests when it enacted the
Competition in Contracting Act (CICA), The Comptroller General, for example, was
authorized to dismiss protests at any time under 31 U.S.C. § 3554(a)(3) because it was
"the intent of tho conferees (on CICA] to keep proper contract awards or due
performance of contracts from being interrupted by technicalities which interested
parties in bad faith might otherwise attempt to exploit," 36

" Imposition of munetary sanctions for frivolous protests or protests not brought or
pursued in good faith should streamline the acquisition process by discouraging such
protests,

VI

Where the GSBCA determines that an Interested party is
entitled to the cost of filing and pursuing the protest, the
GSBCA may declare the interested party is entitled to
consultant and expert witness fees.

The recovery of protest costs, including expert witness fees, advances the purposes of the
Competition in Contracting Act (CICA). Such recovery is necessary "to relieve parties with valid
claims of the burden of vindicating the public interest which Congress seeks to promote."
Recently the GSBCA deviated from its past precedent of awarding consulting and expert witness
fees in Sterling Federal Systems, Inc. v. National Aeronautics and Space Administration.37 This

35Letter from Karen Hastic Williams, Chair, Public Contract Law Section of the American Bar Association to
Rear Admiral Vincent (Dec. 4, 1992),3 6 H.R. CONF. REP, No. 861, 98th Cong., 2d Sess. 1436-37 (1984). reprinted In 1984 U.S.C.C.A.N. 1445, 1124-25.
37GSBCA No. 10000-C, 92-3 BCA ¶ 25,118.
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recommendation would legislatively overrule the Sterling decision to the extent that Sterling
addressed consultant and expert witnesm fees. Because protective orders prevent technical
employees of a protester gaining access to proprietary information of other offerors, as well as
procurement sensitive information, protesters must make extensive use of consultants and expert
witnesses if they are to prevail. Unless protesters can recover the fees of consultants and expert
witnesses, the CICA protest system is harmed because protesters will have less incentive to
pursue this remedy where even a successful protest can result in a significant unreimbursable
expense,

1.5.9.5. Relationship to Objectives

The statute, as amended, is consistent with the Panel's objective of maintaining a balance
between an efficient process and full and open access to the procurement system, This statute, as
amended, is consistent with the Panel's objective that acquisition laws should provide the means
for expeditious and fair resolutio- of protests through uniform interpretation of laws and
implementing regulations.

1.5.9.6. Proposed Statute

40 U.S.C. § 759. Procurement, maintenance, operation, and utilization of automatic data
processing equipment

(a) Authority of Administrator to coordinate and provide for purchase, lease and maintenance of
equipment by Federal agencies.

(1) The Administrator is authorized and directed to coordinate and provide for the
economic and efficient purchase, lease, and maintenance of automatic data processing equipment
by Federal agencies.

(2)(A) For purposes of this section, the term "automatic data processing equipment"
means any equipment or interconnected system or subsystems of equipment that is used in the
automatic acquisition, storage, manipulation, management, movement, control, display, switching
interchange, transmission, or reception, of data or information --

(i) by a Federal agency, or

(ii) under a contract with a Federal agency which --

(I) requires the use of such equipment, or

(II) requires the performance of a service or the furnishing of a
product which is performed or produced making significant use of such equipment.

(B) Such term includes --
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(i) computers;

(ii) ancillary equipment;

(iii) software, firmware, and similar procedures;

(iv) services, including support services; and

(v) related resources as defined by regulations issued by the Administrator
for General Services.

(3) This section does not apply to --

(A) automatic data processing equipment acquired by a Federal contractor which
is incidental to the performance of a Federal contract;

(B) radar, sonar, radio, or television equipment;

(C) the procurement by the Department of Defense of automatic data processing
equipment or services if the function, operation, or use of which --

(i) involves intelligence activities;

(ii) involves ctyptologic activities related to national security;

(iii) involves the command and control of military forces;

(iv) involves equipment which is an integral part of a weapon or weapons
system; or

(v) is critical to the direct fulfillment of military or intelligence missions,
provided that this exclusion shall not include automatic data processing equipment used for
routine administrative and business applications such as payroll, finance, logistics, and personnel
management; or

(D) The procurement of automatic data processing equipment or services by the
Central Intelligence Agency.

(b) Procurement, maintenance, and repair of equipment; transfer between agencies; joint
utilization; establishment and operation of equipment pools and data processing centers;
delegation of Administrator's authority.

(1) Automatic data processing equipment suitable for efficient and effective use by Federal
agencies shall be provided by the Administrator through purchase, lease, transfer of equipment
from other Federal agencies, or otherwise, and the Administrator is authorized and directed to
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provide by contract or otherwise for the maintenance and repair of such equipment. In carrying
out his responsibilities under this section the Administrator is authorized to transfer automatic
data processing equipment between Federal agencies, to provide for joint utilization of such
equipment by two or more Federal agencies, and to establish and operate equipment pools and
data processing centers for the use of two or more such agencies when necessary for its most
efficient and effective utilization.

(2) The Administrator may delegate to one or more Federal agencies authority to operate
automatic data processing equipment pools and automatic data processing centers, and to lease,
purchase, or maintain individual automatic data processing systems or specific units of equipment,
including such equipment used in automatic data processing pools and automatic data processing
centers, when such action is determined by the Administrator to be necessary for the economy and
efficiency of operations, or when such action is essential to national defense or national security,
The Administrator may delegate to one or more Federal agencies authority to lease, purchase, or
maintain automatic data processing equipment to the extent to which he determines such action to
be necessary and desirable to allow for the orderly implementation of a program for the utilization
of such equipment,

(3) If the Administrator finds that a senior official of an agency designated pursuant to
section 3506(b) of title 44, United States Code, is sufficiently independent of program
responsibility and has sufficient experience, resources, and ability to carry out fairly and effectively
procurements under this section, the Administrator may delegate to such official the authority to
lease, purchase, or maintain automatic data processing equipment pursuant to paragraph (2) of
this subsection, except that any such delegation shall not relieve the Administrator of the
responsibilities assigned to the Administrator under this section, A delegation by the
Administrator under this subsection shall not preclude the Administrator from reviewing
individual procurement requests if the Administrator determines that circumstances warrant such a
review. The Administrator shall retain authority to revoke such delegations, both in general and
with regard to any specific matter, In acting for the Administrator, any official to whom approval
authority has been delegated under this subsection shall comply fully with the rules and
regulations promulgated by the Administrator.

(c) Inapplicability of other inconsistent provisions of law, The provision following paragraph (4)
in section 201(a) of this Act and the provisions of section 602(d) of this Act shall have no
application in the administration of this section. No other provision of this Act or any other Act
which is inconsistent with the provisions of this section shall be applicable in the administration of
this section.

(d) Standards and guidelines for Federal computer systems; promulgations, disapproval, or
modification, etc.

(1) The Secretary of Commerce shall, on the basis of standards and guidelines doveloped
by the National Bureau of Standards pursuant to section 20(a)(2) and (3) of the National Bureau
of Standards Act, promulgate standards and guidelines pertaining to Federal computer systems,
making such standards compulsory and binding to the extent to which the Secretary determines
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necessary to improve the efficiency of operation or security and privacy of Federal computer
systems. The President may disapprove or modify such standards and guidelines if he determines
such action to be in the public interest. The President's.authority to disapprove or modify such
standards and guidelines may not be delegated. Notice of such disapproval or modification shall
be submitted promptly to the Committee on Government Operations of the House of
Representatives and the Committee on Governmental Affairs of the Senate and shall be published
promptly in the Federal Register. Upon receiving notice of such disapproval or modification, the
Secretary of Commerce shall immediately rescind or modify such standards or guidelines as
directed by the President,

(2) The head of a Federal agency may employ standards for the cost-effective security and
privacy of sensitive information in a Federal computer system within or under the supervision of
that agency that are more stringent than the standards promulgated by the Secretary of
Commerce, if such standards contain, at a minimum, the provisions of those applicable standards
made compulsory and binding by the Secretary of Commerce.

(3) The standards determined to be compulsory and binding may be waived by the
Secretary of Commerce in writing upon a determination that compliance would adversely affect
the accomplishment of the mission of an operator of a Federal computer system, or cause a major
adverse financial impact on the operator which is not offset by Government-wide savings, The
Secretary may delegate to the head of one or more Federal agencies authority to waive such
standards to the extent to which the Secretary determines such action to be necessary and
desirable to allow for timely and effective implementation of Federal computer systems standards,
The head of such agency may redulegate such authority only to a senior official designated
pursuant to section 3506(b) of title 44, Notice of each such waiver and delegation shall be
transmitted promptly to the Committee on Government Operations of the House of
Representatives and the Committee on Governmental Affairs of the Senate and shall be published
promptly in the Federal Register.

(4) The Administrator shall revise the Federal information resources management
regulations (41 C.F.R. ch. 201) to be consistent with the standards and guidelines promulgated by
the Secretary of Commerce under this subsection,

(5) As used in this subsection, the terms "Federal computer system" and "operator of a
Federal computer system" have the meaning given in section 20(d) of the National Bureau of
Standards Act.

(e) Limitations on authority of Administrator and Secretary of Commerce; notice and review of
Administrator's determinations. The authority conferred upon the Administrator and the
Secretary of Commerce by this section shall be exercised subject to direction by the President and
to fiscal and policy control exercised by the Office of Management and Budget. Authority so
conferred upon the Administrator shall not be so construed as to impair or interfere with the
determination by agencies of their individual automatic data processing equipment requirements,
including the development of specifications for and the selection of the types and configurations
of equipment needed. The Administrator shall not interfere with, or attempt to control in any
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way, the use made of automatic data processing equipment or components thereof by any agency.
The Administrator shall provide adequate notice to all agencies and other users concerned with
respect to each proposed determination whether or not the automatic data processing equipment
will be provided by the Administrator or whether or not the authority to lease, purchase, or
maintain the equipment will be delegated. If the Administrator denies an agency procurement
request such denial shall be subject to review and decision by the Director of the Office of
Management and Budget, unless the President othe-imise directs. Such review and decision shall
be made only on the basis of a written appeal, and such written appeal, together with any written
communications to the Administrator or any officer or employee of the Office of Management and
Budget concerning such denial shall be made available to the public.

(f) Automated data processing dispute resolution.

(1) Upon request of an interested party in connection with any procurement which is
subject to this section (including procurements subject to delegation of procurement authority),
the board of contract appeals of the General Services Administration (hereafter in this subsection
referred to as the "board"), shall review any decision by a contracting officer alleged to violate a
statute or regulation. Such review shall be conducted under the sandard applicable to review of
contracting officer final decisions by boards of contract appeals. The authority of the board to
conduct such review shall include the authority to determine whether any procurement is subject
to this section and the authority to review regulations to determine their consistency with
applicable statutes. A proceeding, decision, or order of the board pursuant to this subsection shall
not be subject to interlocutory appeal or review. An interested party who has filed a protest under
subsection V of chapter 35 of title 31, United States Code, with respect to a procurement or
proposed procurement may not file a protest with respect to that procurement or proposed
procurement under this subsection.

(2)(A) When a protest under this subsection is filed before the award of a contract
in a protested procurement, the board, at the request of an interested party and within 10 calendar
days of the filing of the protest, shall hold a hearing to determine whether the board should
suspend the procurement authority of the Administrator or the Administrator's delegation of
procurement authority for the protested procurement on an interim basis until the board can
decide the protest.

(B) The board shall suspend the procurement authority of the Administrator or the
Administrator's delegation of procurement authority unless the Federal agency concerned
establishes that--

(i) absent action by the board, contract award is likely to occur within 30
calendar days of the hearing; and

(ii) urgent and compelling circumstances which significantly affect interests
of the United States will not permit waiting for the decision of the board.
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(3)(A) If the board receives notice of a protest under this subsection after the
contract has been awarded but (A within 10 calendar days..•heate of the contract award or
(B) within 3 calendar days from the debriefing date-offerd to an insuggessful offeror fm=
regeted and required debriefing, whichever is later, the board shall, at the request of an
interested party and within 10 calendn days after the date of the filing of the protest, hold a
hearing to determine whether the board should suspend the procurement authority of the
Administrator or the Administrator's delegation of procurement authority for the challenged
procurement on an interim basis until the board can decide the protest.

(B) The board shall suspend the procurement authority of the Administrator or the
Administrator's delegation of procurement authority to acquire any goods or services under the
contract which are not previously delivered and accepted unless the Federal agency concerned
establishes that urgent and compelling circumstances which significantly affect interests of the
United States will not permit waiting for the decision of the board.

(4)(A) The board shall conduct proceedings and allow such discovery as may be
required for the expeditious, fair, and reasonable resolution of the protest.

(B) Subject to any deadlines imposed by section 9(a) of the Contract Disputes Act
of 1978 (41 U.S.C. § 608(a)), the board shall give priority to protests filed under this subsection.

I The board shall issue its final decision within 4& 65 calendar days after the date of the filing of the
protest, unless the board's chairman determines that the specific and unique circumstances of the
protest require a longer period, in which case the board shall issue such decision within the longer
period determined by the chairman, Amendments which add new S'ounds of protest should be
resolved. to the maximum extent practicable. within the time limits established for resolution of
the initial protest.

(C) The board may dismiss a protest the board determines is frivolous or which, on
its face, does not state a valid basis for protest.

(5)(A) In making a decision on the merits of protests brought under this section,
the board shall accord due weight to the policies of this section and the goals of economic and
efficient procurement set forth in this section. The board may consider any decision,
determination, opinion, or statement made by the Director of the Office of Management and
Budget or any officer of any other Federal agency regarding applicability of this section to a
particular procurement, and may request the advice of the Director or such officer with regard to
such applicability, but shall not be bound by any such decision, determination, opinion, or
statement when determining whether a procurement is subject to this section,

(B) If the board determines that a challenged agency action violates a statute or
regulation or the conditions of any delegation of procurement authority issued pursuant to this
section, the board may suspend, revoke, or revise the procurement authority of the Administrator
or the Administrator's delegation of procurement authority applicable to the challenged
procurement.
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(C) Whenever the board makes such a determination, it may, in accordance with
section 1304 of title 31, United States Code, further declare an appropriate interested party to be
entitled to the costs of--

(i) filing and pursuing the protest, including reasonable attorney's fees and
consultant and expert witness fees, and

(ii) bid and proposal preparation.

(6)(A) The final decision of the board may be appealed by the head of the Federal
agency concerned and by any interested party, including interested parties who intervene in any
protest filed under this subsection, as set forth in the Contract Disputes Act of 1978 (41 U.S.C. §
601 et seq.).

(B) If the board revokes, suspends, or revises the procurement authority of the
Administrator or the Administrator's delegation of procurement authority after the contract
award, the affected contract shall be presumed valid as to all goods or services delivered and
accepted under the contract before the suspension, revocation, or revision of such procurement
authority or delegation.

(C) Nothing contained in this subsection shall affect the board's power to order any
additional relief which it is authorized to provide under any statute or regulation. However, the
procedures set forth in this subsection shall only Ppply to procurements conducted under the
authority contained in this section, In addition, nothing contained in this subsection shall affect
the right of any interested party to file a protest with the contracting agency or to file an action in
a distfiet eeuof the Unted Mes a the United States Gtlime Courtof Ederal Claims,

(8)(A) in co.puting any period of time prescribed et allowed by this subchapter.
the procedures shall provide that the day of the act. event, or default from which the designated
period of time begins to run shall not be included, The last day of the period so computed shall be
included, unless it is a Saturday. a Sunday. or a legal holiday, or. when the act to be done is th
filing of a paper at the board. a gay on which weather or other conditions have made the board
inaccessible, in which event the. period runs until the end of the next day which is not one. of the
previously mentioned days. Net lter th.n J-..t.ry 15,, •&5, tThe board shall adopt and issue
such rules and procedures as may be necessary to the expeditious disposition of protests filed
under the authority of this subsection. The procedures may provide for electronic filing and
dissemination of documents and information required under this subchapter and in so providing
sall c nsider the abilitlyqfallparties to achieve electronic access to such documents and records,

(B) If the board expressly finds that a protest or a portion of a protest is frivolous
or has not been brought or pursued in good faith. the protester or other interested party, who
joins the prot.st. shall be liable to the Uni- States for payment of all or that portion of the
UnitedStes costs, for which such a finding is made. of reviewing the protest including heje
and other expenses (as defined in section 2412(d)(2)(A) of title 28) incurred by the United State
indfqnding h.protest. unless (1) special circumjstances woul make such payment uilis2tr(2
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the protester obtains documents or other information after the protest is filed with the board.
which establishes that the protest or a portion of the protest is frivolous or has not been brought
in good faith. and the protester then promptly withdraws the protest or portion of the protest.

(9) For the purposes of this subsection --

(A) the term "protest" means a written objection by an interested party to a
solicitation by a Federal agency for bids or proposals for a proposed contract for the procurement
of property or services or a written objection to a proposed award or the award of such a
contract; and

(B) the term "interested party" means, with respect to a contract or proposed
contract described in subparagraph (A), an actual or prospective bidder or offeror whose direct
economic interest would be affected by the award of the contract or by failure to award the
contract,

(g) Procurement from sole source or by specific make and model. The justification and approvals
required by section 303(0(1) of this Act shall apply in the case of ary procurement under this
section for which the minimum needs are so restrictive that only one manufacturer is capable of
satisfying such needs. Such procurement includes either a sole source procurement or a
procurement by specific make and model. Such justification and approval shall be required
notwithstanding that more than one bid or offer is made or that the procurement obtains price
competition and such procurement shall be treated as a procurement using procedures other than
competitive procedures for purposes of section 19(b) of the Office of Federal Procurement Policy
Act,
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1.6. Other Related Statutes

1.6.0. Introduction

This subchapter includes the Panel's analyses of ten statute." codified in Title 10 and two
statutes codified in Title 41, as well as two uncodified sections of the National Defense
Authorization Act for Fiscal Years 1990 and 1991.1 These statutes are included in the Contract
Formation Chapter as generally related to contracting authorities and delegations, contractual
terms and conditions, or limitations on contracting. They are grouped here as "other related
statutes," since they do not readily fit within the theme or subject of other subchapters.

Each analysis is intended to be complete on its own. For convenience, the more
significant amendments recommended by the Panel are summarized briefly in this introduction.

The Panel has recommended repealing section 2308, "Assignment and delegations of
procurement functions and responsibilities," and combining it with section 2311, "Delegation,"
into an amended section 2311. Section 2308, which primarily is focused on delegating functions
and assigning responsibilities to facilitate joint procurement between two or more agencies,
becomes subsection (b), while the general delegation authority of section 2311 is in a modified
subsection (a). Subsection (c) has been shown to reflect the recent requirement for regulations on
participation in joint programs added by the National Defense Authorization Act for Fiscal Year
1993.2 However, the Panel recommends it be repealed once the regulations are issued by the
Secretary of Defense.

The Panel has recommended amendment of section 2310, "Determinations and decisions,"
to allow determinations and decision to be made for a class of purchases or contracts, "except
when expressly prohibited under this title." A detailed explanation of the reasoning is included in
the analysis, but the effect is to provide these prohibitions in the statutes involved and to more
clearly distinguish class justifications under section 2304 from the agency head determinations and
decisions in section 2304 covered by section 2310. The Panel recommends further amendment of
section 2310 by deleting subsection (b), since the requirements of subsection (b) are adequately
covered in other laws and are properly implemented at the appropriate places in the FAR and
DFARS,

The Panel has recommended amendment of section 2326, "Undefinitized contractual
actions: restrictions," to remove limitations prior to definitization that are stated in terms of
expenditures and rely instead on limitations stated in terms of obligations. This recognizes that
the Government does not have immediate visibility and control of contractor expenditures, but
does control expenditures by limiting the Government's liability to the amount obligated. A
further amendment is recommended to allow waiver by the head of the agency of the percentage
limitations on obligations of 50 percent (7-5 percent if a qualifying proposal is timely submitted)
prior to definitization, if such waiver is necessary in support of a contingency operation as defined

IPub, L. No. 101-189, §§ 821 and 822, 103 Stat. 1503 (1989).
2Pub. L. No. 102484, § 820, 106 Stat. 2315, 2459-60 (1992),
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in 10 U.S.C. § 101(47)3 or is otherwise in the best interests of the United States. There are
circumstances in which contractors can and should meet an urgent requirement within days. The
Panel believes contractors should not unreasonably be discouraged from doing so because the
time to award a definitive contract which complies with applicable laws and regulations may
exceed the time to physically deliver or perform,

The Panel has recommended repeal of section 2329, "Production special tooling and
production special test equipment: contract terms and conditions." This section requires
regulations to implement complex and detailed requirements concerning payment for, and
amortization of, the cost of production special tooling and test equipment. The Panel considers
that this section was an appropriate Congressional response to a particular set of circumstances in
which there was controversy and a lack of uniform DOD-wide policy. There have been
significant changes in both the circumstances and in the statutory role of the Director of Defense
Procurement in approving regulations and clauses that impact contractors' costs and risks,4 The
Panel believes that this subject can again be handled in the regulations, without statutory
coverage, with the assurance that uniform and equitable policies will apply throughout DOD.

The Panel has recommended retaining section 2331, "Contracts for professional and
technical services," which requires regulations to deal with thc controversial subject of
"uncompensated overtime," However, the Panel has recommended that subsection (c), waiver of
task order limitation, be recodified at section 23040) since it applies to master agreements
covered there,5

The other codified sections included in this subchapter are recommended for retention or
minor amendments to implement fully other Panel recommendations. The two uncodified sections
require specific regulations to be issued. The Panel recommends repeal of Pub. L. No. 101-189 §
821, "Requirement for certificate of independent price determination in certain department of
defense contract solicitations," because the regulatory change has been made, The Panel
recommends retention of section 822, "Uniform rules on dissemination of acquisition
information," until the final rule is issued, If the final rule is satisfactory, this section should be
repealed.

A separate analysis of each of the statutes, in appropriate level of detail, is included in this
subchapter,

3See National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No, 102-190, § 631, 105 Stat,
1290, 1380 (1991) (defining "contingency operation"),
4S~e 41 U.S.C. § 421(d).
5See Chapter 1.2,1 of this Report for analysis,
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1.6.1. 10 U.S.C. §§ 2308 and 2311

Assignment and delegation of procurement functions and
responsibilities

Delegation

1.6.1.1. Summary of the Laws

Although sections 2308 and 2311 both address the ability of an agency head to delegate
authority, their focus is different. Section 2308 permits the heads of agencies named in section
2303 (i.e., DOD, the military departments, the Coast Guard, and NASA) to delegate their
procurement functions and responsibilities within their own agency or to an official of another
agency if the other agency head agrees. The ability to delegate such authority to an official of
another agency permits one agency to procure supplies and services for another. This law also
authorizes joint procurement activities between these agencies. Section 2308 authority to
delegate is subject to the limitation on delegation authority set forth in section 2311.

Section 2311 is a provision of general applicability. This section permits the head of an
agency to delegate within that agency any power under Chapter 137 of Title 10 except the
authority to determine when the use of other than competitive procedures is in the public
interest. 1

1.6.1.2. Background of the Laws

Section 2308 was originally enacted by the Armed Services Procurement Act (ASPA) of
1947.2 By expressly authorizing the delegation of procurement authority to an official of another
agency, Congress sought to facilitate the procurement of supplies and services by each agency for
others and the joint procurement of supplies and services, 3

Section 2308 remained substantively unchanged until recently. The National Defense
Authoization Act for Fiscal Year 1993 directs the Secretary of Defense to prescribe regulations
which require approval of the Under Secretary of Defense for Acquisition before a military service
terminates or substantially reduces its participation in a joint acquisition. 4 According to the
Senate report, the termination or substantial amendment of the partner relationship of a joint
program requires formal oversight. When a joint program must be fiscally maintained by a single

1See 10 U.S.C. § 2304(c)(7), (d)(2),
2Pub, L. No, 80-413, § 10, 62 Stat. 20, 25 (1948). The statute was initially codified at 41 U.S.C. § 159 and
subsequently recodified at 10 U.S.C. § 2308 by Pub. L. No, 84-1028, ch, 1041, 70A Stat, 131 (1956).
3S, REP. No, 571, 80th Cong., 1st Sess. 21 (1947),
4Pub. L, No. 102-484, § 820, 106 Stat, 2315, 2458-59 (1992).
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service after the other service partners withdraw support, negative program results occur,
including higher production costs from the sudden quantity cuts. 5

Section 2311, like section 2308, originated in the ASPA.6 As enacted, the agency head
was authorized to delegate all powers granted by the Act except for the power to make certain
enumerated determinations and decisions. The agency head was precluded from delegating
authority to make certain determinations and decisions which pertained to advance paymenta or to
using one of five exceptions to the mandatory method of contracting using formal advertising
procedures. The limitation on delegating the authority to make determinations and decisions to
allow advance payments was repealed in 1958.7

The Competition in Contracting Act of 1984 (CICA) abolished the statutory preference
for obtaining supplies and services through formal advertising rather than through negotiations,
and the corresponding need for the agency head to make the determinations and decisions
necessary to use negotiation rather than formal advertising procedures. Consequently, these
limitations were repealed. In their place, the current language was added which points out that
section 2304(d)(2) does not allow delegation.8

1.6.1.3. Laws in Practice

FAR 1.601 states that the agency head may delegate authority to the heads of contracting
activities. DFARS 202.101 defines "contracting activity" and lists for convenience the contracting
activities established by the military services and defense agencies. Further delegations are
covered in the corresponding military service and defense agency supplements to the FAR,
DFARS Subpart 208.70 addresses joint and coordinated acquisitions within DOD, and Subpart
208.71 addresses NASA acquisitions, FAR 6,302-7(c)(1) implements the prohibition stated in
section 2304(d)(2) against delegating certain authority.

1.6.1.4. Recommendations and Justification

Repeal section 2308 and move to section 2311.

The Panel recommends consolidating sections 2308 and 2311 into a single statute. This is
accomplished by repealing section 2308 in its entirety and moving the substance of the statute to
section 2311, entitled "Delegation." Both sections address the topic of delegation. Consolidation
is a natural and logical step towards streamlining acquisition laws,
5S, REP, No, 352, 102d Cong., 2d Sess. 238.39 (1992).
6pub., L. No, 80-413, § 7, 62 Stat, 20, 23, 24 (1948), The statute was initially codified at 41 U.S.C. § 156 and
subsequently recodified at 10 U.S.C. § 2308 by Pub, L, No. 84-1028, ch. 1041, 70A Stat. 132 (1956),
7Small Business Concerns - Opportunities to Obtain Government Purchases and Contracts, Pub. L, No, 85-800, §
11, 72 Stat, 967 (1958).
ODeficit Reduction Act of 1984, Pub. L. No. 98-369. § 2726, 98 Stat. 494, 1194. CICA rendered moot several
intervening amendments, Several months after the passage of CICA, an additional paragraph was added to § 2311
but was repealed within two weeks,
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The amendment made to section 2308 by the National Defense Authorization Act for
FY93 does not alter the Panel's recommendation to consolidate the two statutes,9 Upon
consolidation, the now provision should be codified in section 2311 as new subsection (c). The
Panel notes that the recent amendment requires that the regulations be prescribed by early 1993.
The Panel recommends that this new subsection be repealed once regulations have been
promulgated which fully implement the statutory requirement.

U

Amend what is presently section 2308 by changing the words
of limitation on the authority to delegate and assign functions
by deleting the words, "Subject to section 2311 of this title."

The quoted words of limitation launch a trail that begins in section 2308 and leads first to
section 2311 and then to section 2304(d)(2) in order to learn what specific authority may not be
delegated. The trail is unnecessary. Section 2308 states a general grant of authority whereas
section 2304(d)(2) is a specific limitation on that authority, As recently reaffirmed by the
Supreme Court, it is a "commonplace of statutory construction" that specific statutory language
governs more general statutory language.I0 Thus, deletion of these words will not affect the
existing statutory scheme. The Panel recommends deletion in order to streamline and simplify the
laws.

m

Amend section 2311 by changing the words of limitation on the
authority to delegate from, "Except as provided in section
2304(d)(2) of this title," to, "Unless expressly prohibited under
this title."

Section 2311 allows the head of the agency to delegate any power under Chapter 137 of
Title 10 "except as provided in section 2304(d)(2) of this title." In turn, section 2304(d)(2)
explicitly states that the agency head may not delegate the authority to determine that it is
necessary in the public interest to use procedures for entering into a contract other than
competitive procedures. The Panel recommends making this change for two reasons. First, it is
logical and necessary to have this limitation of authority stated in section 2304 because it is that
section which acquisition personnel will look at when they need to use other than competitive
procedures for awarding a contract. This limitation is clearly stated in FAR 6.302.7(c)(1),
Stating the limitation again in section 2311 is redundant. Second, if Congress places an additional
limitation on the agency head's authority to delegate, section 2311 could mislead acquisition
personnel into thinking the section 2304(d)(2) limitation was the only limitation, if section 2311
were not amended to reflect the additional limitation, The Panel's recommended language will
render such potential amendments to section 2311 unnecessary.

9See note 4, supra,
lOMoralex v. Trans WorldAirilnes, Inc., _ U.S. -, 112 S.Ct, 2031 (1992.)
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1.6.1.5. Relationship to Objectives

These recommendations are consistent with the Panel's statutory mandate to review
acquisition laws applicable to DOD with a view towards streamlining defense acquisition laws.
Consolidating these two statutes into a single law will promote more simple and understandable
acquisition laws. Further simplification and streamlining will be achieved by deleting the
unnecessary words of limitation in section, 2308 and by changing the redundant words of
limitation in section 2311. The substlce of the two laws identify the fundamental requirements
without mandating unnecessary implementing methodology and should thus be retained.

1.6.1.6. Proposed Statute

10 U.S.C. § 2311. Delegation

) E .e... "--d in -- ,:-ie 2304(d),2 ,t,::, Unless expressly prohibited under this
ileL the head of an agency may delegate, subject to his direction, to any other officer or official

of that agency, any power under this chapter.

W.)11 To facilitate the procurement of property and services covered by this chapter by each
agency named in section 2303 of this title for any other agency, and to facilitate joint procurement
by those agencies --

(1) the head of an agency ma•y. within his agency, delegate functions and asign
responsibilities relating to procurement:

(2) the heads of two or more agencies may by agreement delegate procurement functions
"and assign procurement responsibilities from one agency to another of those agencies or to an
Qfficer or civilian employee of another of those agencies: and

(3) the heads of two or more a ,encies may create joint or combined offices to exercise
procurement functions and responsibilities,

iW) REGULATIONS REOUIRED--(1) The Secretary of Defense shall prescribe regulations that
prohibit each military department participating in a joint acquisition program approved by the
Under Secretary of Defense for Acquisition from terminating or substantially reducing its
participation in such program without the approval of the Under Secretary

(2) The regulations shall include the following provisions:

(A) A requirement that. before any such termination or substantial reduction in
participation is approved, the proposed termination or reduction be reviewed by the Joint
Requirements 0 ersight Council of the Department of Defense.

"11Subsection (b) is identical to the present section 2308, except that the words, "Subject to section 2311 of this
title," have been deleted.
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(B) A provision that authorizes the Under Secretary of Defense for Acquisition to
require a military department approved for termination or substantial reduction in participation in
a joint acquisition proizramu to continue to provide some or all of the funding necessary for the
acquisition program to be continued in an efficient manner.
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1.6.2. 10 U.S.C. § 2310

Determinations and decisions

1.6.2.1. Summary of the Law

Subsection (a) of this statute authorizes the head of an agency to make determinations and
decisions required by Chapter 137 of Title 10 on the basis of an individual purchase or contract or
a class of purchases or contracts. However, determinations and decisions required under 10
U.S.C. §§ 2304 or 2305 may only be made on an individual purchase or contract basis, All
determinations and decisions are final.

Subsection (b) provides that determinations and decisions required by 10 U.S.C. §§
2306(c), 2306(g)(1), 2307(c), or 2313(c) must be based on written findings clearly substantiating
the determination or decision, These four sections, respectively, concern decisions to use cost
reimbursement or incentive contracts, to use multiyear contracts, to provide advance payments
and to waive the authority of the Comptroller General to examine the books and records of
foreign contractors and subcontractors, Findings under these four sections are final, An agency
must retain such findings for six years and submit copies of each finding to the General
Accounting Office with the contract to which it applies.

1.6.2.2. Background of the Law

This statute was enacted by the Armed Services Procurement Act of 1947.1 After giving
"careful consideration to the troublesome question of the finality of agency determinations and
decisions," the Senate concluded agency head decisions and determinations made in good faith
should be final and not invalidated or challenged by a court or the Comptroller General, absent a
question of legality or evidence of abuse of discretion,2 Furthermore, the legislation was intended
to clearly allow determinations to be made both for individual transactions and for classes of
purchases or contracts, 3

Until the passage of the Competition in Contracting Act of 1984 (CICA), the substance of
this statute remained relatively unchanged. 4 CICA substantially revised the law to conform to the
amendments CICA made to 10 U.S.C. §§ 2304 and 2305.5 Subsection (a) was changed to
prevent an agency head from making determinations and decisions under sections 2304 or 2305
for a class of purchases or contracts, Subsection (b) reduced the number of determinations and

IPub. L. No. 80-413, § 7(a), (c) 62 Stat. 23, 24 (1948). The statute was initially codified at 41 U.S.C. § 156 and
subsequently recodifled at 10 U.S.C. § 2310 by Pub, L. No. 84-1028, ch. 1041, 70A Stat. 132 (1956).
2S. REP. No. 571, 80th Cong., 1st Sess. 19, 20 (1947),
31d, at 20 ("For example, a determination that particular equipment is 'technical equipment' and that
standardization or interchangeability of parts will justify purchase by negotiation should only have to be made by
the agency head once, and not repented for each individual purchase").
4pub. L. No, 98-369, § 2725, 98 Stat. 494, 1193 (1984).
5See S. REP. No. 50, 98th Cong., 1st Sess. 36 (1983).
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decisions which specifically required written findings. This reduction reflected CICA's
abolishment of the statutory preference for using formal advertising rather than negotiations for
procuring supplies and services.

1.6.2.3. Law in Practice

FAR Subpart 1.7 prescribes general policies and procedures for the use of determinations
and findings. Section 2310(a) is implemented in the following manner:

"* FAR 1.703 addresses class determinations in general.

" The agency head determination required by section 2304(b)(1) to exclude a particular
source is implemented at FAR 6.202(b)(1). This FAR provision states that such a
determination may not be made on a class basis. FAR 6.302-7(c) implements the other
agency head determination required by section 2304, that at subsection (c)(7)(A). The
FAR states that this determination, to use other than competitive procedures when it is
in the public int-,rest, may not be made on a class basis.

" The requirement in 10 U.S.C. § 2305(b)(2) that the agency head make a determination
before rejectirig all sealed bids or proposals is implemented at FAR 14,404-1 (sealed
bids) and FAR 15.608(b) (proposals). The requirement in 10 U.S.C. § 2305(d)(4)(A),
that the agency head make a determination before requiring a proposal which would
enable the Government to later acquire competitively a subsystem or component
developed exclusively at private expense, is implemented at DFARS 227.403-71(b)(3).
As discussed in the Recommendations and Justification section below, the regulations
do not state that determinations and decisions pursuant to section 2305 cannot be
made on a class basis.

Section 2310(b) is implemented in the following manner:

* The requirement in § 2310(b) that determinations or decisions be based upon written
findings which include sufficient supporting facts and circumstances is reiterated at
FAR 1.701 and 1.704.

e FAR 16.301-3 and the corresponding DFARS provision prescribe requirements for
determinations and findings for the use of cost reimbursement contracts, while FAR
16,403 addresses determinations and findings for the use of incentive cntracts. Only
the DFARS covers determinations for the use of multiyear contracts, and it does so at
DFARS 217.103.1(b)(iii).

* The statutory requirement concerning advance payment decisions is implemented at
FAR 32.402 and 32,410, as well as at DFARS 232.410. A decision to waive
Comptroller General authority to examine the books and records of foreign
contractors and subcontractors must comply with the provisions at FAR 25.901.
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o The requirement that the agency keep findings available for at least six years after the
date of the determination or decision is implemented by the general requirements at
FAR 4.805 and DFARS 204.805, which govern the disposal of the contract file.

1.6.2.4. Recommendations and Justification

I

Amend section 2310(a) to allow determinations and decisions
for a class of purchases or contracts "except when expressly
prohibited under this title."

The words, "except for determinations and decisions under section 2304 or 2305 of this
title," should be deleted and replaced with, "except when expressly prohibited under this title."
The Panel recommends this change for two reasons. First, it is logical and necessary to have
words which prohibit the taking of some action iocated in the statute which addresses that action
rather than in a different law. This is because acquisition personnel will look for guidance to the
statute which governs their intended action, However, the present statutory scheme does not do
this, Nowhere in sections 2304 or 2305 is it stated that a particular agency head determination or
decision cannot be made for a class of purchases or contracts. The restrictive language should be
inserted in the appropriate place in section 2304 and deleted from section 23 10 because retention
therein would be redundant. 6 As explained below, the Panel does not believe it is necessary to
put such words in section 2305.

Such words are not necessary to be placed in section 2305 because the Panel conceives of
no circumstances under which either of the two determinations required to be made by an agency
head in this section would, or could, be made on a class basis. It is meaningless to say an agency
head cannot determine for a class of purchases or contracts that "[a]ll sealed bids or competitive
proposals received in response to a solicitation (should] be rejected."7 By definition, this is a
decision made on a single solicitation and rejecting "all" offers affects the entire class of offers.
Furthermore, it is completely unnecessary to say an agency head cannot make the determination
called for at section 2305(d)(4)(A) on a class basis because that section calls for a detemnination
as to each original supplier of an item regarding the award of a single development or production
contract for a major system. By definition, it would be impossible to make such a determination
on a class basis. The FAR correctly omits any statement that such determinations cannot be made
on a class basis. The Panel's recommendation to delete the references to section 2305 in section
2310 will remove the existing ambiguity and streamline the law.

The second reason for this recommended change is that the present failure to specify in
section 2304 which agency head determinations and decisions cannot be made on a class basis has
caused some uncertainty as to whether a justification and approval (J&A) as specified at section
2304(0(1) can be made on a class basis. The Panel is aware of corresponr.dice from several
members of Congress, sent to the heads of the Defense Acquisition Regule-tions Coutncil and the

6See Chapter 1.2,1 of Lhis Report for the Panul's recommended change to section 2304.
710 U.S.C. § 2305(b)(2).
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Civilian Agency Acquisition Council soon after the passage of CICA, which stated the members
did not believe CICA allowed class J&As. The Councils responded that they believed the FAR
implementation of CICA was correct. FAR 6.303-1(c) permitted, and still permits, justifications
and approvals to be made on a class basis, except those to support the award of a contract under
FAR 6.302-7 (which implements section 2304(c)(7)).8

The Panel believes the FAR correctly implements section 2310. This section only requires
a determination by the agency head in two situations. A determination is required to exclude a
particular source from a procurement (section 2304(b)(1)) and t3 use other than competitive
procedures when doing so is necessary in the public interest (section 2304(c)(7)). The FAR, at
6.302-7(c) and 6.202(b)(1), respectively, explicitly prohibit agency heads from making class
determinations in such instances.

In contrast, J&As are not actions which require a determination by an agency head.
According to section 2304(f)(1), a justification is an action taken by a contracting officer, and an
approval is an action taken by a specified person which varies according to the amount of the
intended contract award, Moreover, as stated previously in the Background of the Law section,
the terms "determination" and "decision" have been terms of art since passage of the ASPA. The
term "J&A" is the product of CICA. Clearly, determinations and decisions are distinguishable and
not interchangeable with the term "J&A."

The legislative history is not entirely dispositive of this issue, One passage in the
conference report casts doubt on whether class J&As are allowed. The committee stated that
"[a]ll determinations and decisions required for use of the exceptions to competitive procedures
provided in this substitute [provision] are to be made on a case-by-case basis. Broad categories
or classes of products and services cannot be exempt from competitive procedures." 9 Although
the language speaks in terms of "determinations and decisions" rather than J&As, and therefore
should not be a source of doubt, the statement is made under the heading, "Justification and
Approval Procedures." 10

In contrast, the conference report also contains language which supports the conclusion
that certain J&As may be made on a class basis. Immediately after discussing the first six
exceptions to the mandatory use of competitive procedures, the committee stated:

[T]he conference substitute includes a seventh exception which
allows the head of an agency, on a non-delegable basis, to
determine when it is necessary in the public interest to use
procedures other than competitive procedures for a particular

8 Letter from the Defense Acquisition Regulations Council Deputy Director to Stuart A. Hazlett (Oct. 16, 1992),
(containing correspondence including a letter from the Hons. Jack Brooks, William S. Cohen, Frank Horton and
Carl Levin (Dec. 12, 1984), and a letter from the Deputy Assistant Secretary of Defenso for Procurement, et. al., to
the Hon. Jack Brooks (Aug. 16, 1985).
9H.R. CONF. REP. No. 861, 98th Cong., 2d Sess. 1427 (1984).
101d. at 1426.
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procurement. This waiver is to be exercised, if at all, on a case-by-
case basis, rather than for a class of procurements. 1I

By limiting the ban on class J&As to the seventh exception, Congress evidently considered, and
by implication approved, the use of class J&As for the other six exceptions. This legislative
history is properly reflected in the statutory wording of section 2304(c). Subsection (c)(7) limits
the use of this exemption to "the particular procurement concerned." (Emphasis added.) The
words, "particular procurement," are not used in conjunction with any of the other six exceptions.

Finally, even if the original FAR implementation were a matter of controversy, the passage
of time has established its validity. Since Congress obviously knew of the FAR implementation,
and did not require a change by legislation, the appropriate inference is that the regulations are
correct. Despite this consensus by the Panel that the FAR is correct, the recommended statutory
change should be made to remove any lingering cloud of doubt as to the legality of class J&As.

Class J&As have a legitimate role in the acquisition scheme when they are limited in scope
and the contract actions are closely related. The FAR provides for such limitations at FAR 6.303-
1 (c), which states that whenever a J&A is made on a class basis,

The contracting officer must ensure that each contract action taken
pursuant to the authority of the class justification and approval is
within the scope of the class justification and approval and shall
document the contract file for each contract action accordingly.

The FAR and DFARS contain other appropriate controls as well. Contract awards over
$5 million which result from the J&A process must be publicly announced to the same extent as
awards which result from fMll and open competition. FAR 5.303 makes no distinction. Public
notice of the award should encourage acquisition personnel in the J&A process to ensure the
contract is within the scope of the class justification in order to avoid protests based upon that
issue. Furthermore, FAR 6.304 requires the approval level for a class J&A to be determined by
the estimated total value of the class. This means as more contracts are grouped under one class,
and the estimated value of the class increases, greater levels of scrutiny are required before the
class justification may be approved. In short, sufficient regulatory controls presently exist to
ensure the continued proper use of class J&As.

H

Delete section 2310(b).

The Panel recommends deleting subsection (b). The Panel agrees with three commenters
that this law essentially repeats the requirements already stated within the particular statutes

I Id. at 1425 (emphasis added).
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which paragraph (b) references. 12 One commenter saw no need to amend the statute, 13 It is
logical and necessary to state these requirements in the four specific statutes, because it is those
sections which acquisition personnel will look at when they need to make a determination and
decision required by one of those laws. In addition, as the preceding Law in Practice section
indicates, existing regulations adequately address the requirements of these four statutes. Stating
the requirements again in section 2310(b) is redundant. 14

A concern was voiced by one Panel member that the deletion of subsection (b) might be
misinterpreted by some to mean that a determination or decision made pursuant to subsection (a)
by the designee of an agency head would not be final, It was therefore initially proposed to insert
the words, "or designee" in subsection (a) after the words, "head of an agency" to clearly indicate
that such determinations and decisions are final. However, upon further consideration, the Panel
decided such modification to subsection (a) is unnecessary. The Panel definitely does not intend
the deletion of subsection (b) to alter the existing state of the law regarding subsection (a), and
does not believe that it will.

1.6.2.5. Relationship to Objectives

These recommendations are consistent with the Panel's statutory mandate to review
acquisition laws applicable to DOD with a view toward streamlining the defense acquisition laws,
Deleting section (b) of this statute eliminates the duplication of requirements currently present in
other statutes anid in surrent regulations. Deleting the references to sections 2304 and 2305 in
section (a) of this statute, and placing the specific prohibitions against class determinations in
section 2304, removes ambiguity from all three statutes.

1.6.2.6. Proposed Statute

10 U.S.C. § 2310. Determinations and decisions

(a) Determinations and decisions required to be made under this chapter by the head of an agency
may be made for an individual purchase or contract or, .... pt for dctcrminatiins and d•eis
u'ndeF section 2304 or 230, of this t":"- for a class of purchases or contracts except when
expressly prohibited under this title. Such a determinations or decisioniJXL ,,-eiI
dot~trMinatio or deision under section 2301 or 2305 ofthis title,-is final.

(b) Each deter-minatien or deeisien under scotion .120651e) --2396(g)(1),2307.(e), or. 2313(e) of thiss

finding shell set out feets and eircunistarnzs that

12Letter from Defense Contract Management Command (DLA) Plans, Policies, and Systems Division to Stuart A.
Hazlett (July 2, 1992); Letter from Council of Defense ankd Space Industry Associations to Maj Gen John D.
Slinkard and Thomas J. Madden (July 15, 1992); Letter from SAF/AQC to Working Group 2 (July 15, 1992).
13Letter from DOD Inspector General to Stuart A. Hazlett (Oct. 6, 1992).
14Contlnued reference in § 2310(b) to § 2306(c) would be meaningless if the Panel's rccommendation at Chapter
1,2.3 of this Report to delete § 2306(c) is adopted.
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(1) clearly indicate why the "ec Of 0O~traet selested under seetien 2306(e) of the titlei
likely to be WSS coStly than a"y other "ye or thAt it iS imprfacticable to obtain' P~propr oreoF i
oF the Wnd or qualfity rcquircd semept undOr SOuh a 00ontrait;

(2) suppo~t the findings requir-ed by seetien 2306(s)(1) offbtis ite;

(4) clearly indiaew why the application of seection 231 3(b) of ths t!e to a contract orP
SUbcontract Vith A foeignS contrac~tOr OF foreign O sucontrtor would ntia be in the public intFOret.

Such a finding is final and shall be kept eyeilable in the ageny for OAt l085t SiM yearS aRFt the dAtO
of the dctormination or deeision. A copy of the finding shall be submitted to the General
.Ae)oeunting Office %ith aeah contract. to phsiach it applies.
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1.6.3. I0 U.S.C. § 2316

Disclosure of identity of contractor

1.6.3.1. Summary of the Law

This provision is short enough that it may easily be set out in its entirety:

The Secretary of Defense may disclose the identity or location of a
person awarded a contract by the Department of Defense to any
individual, including a Member of Congress, only after the
Secretary makes a public announcement identifying the contractor.
When the identity of a contractor is to be made public, the
Secretary shall announce publicly that the contract has been
awarded and the identity of the contractor,

1.6.3.2. Background of the Law

This section was enacted in 1982 and has not been amended,1

1.6.3.3. Law in Practice

This section is implemented at FAR 5.303 and DFARS 205.303. The regulations preclude
DOD personnel from revealing the identity of a person or corporation awarded a defense contract
prior to public announcement of the award and the simultaneous notification of interested
members of Congress.

The FAR requires public announcement of awards over $3 million, unless another dollar
amount is specified in age,'-y acquisition regulations, Currently, the dollar threshold for public
announcement in the DFARS is $5 million, Excluded from the FAR reporting requirements are
contracts placed with the Small Business Administration under section 8(a) of the Small Business
Act and contracts with foreign firms when the place of delivery or performance is outside the
United States or it possessions. While the FAR does not specify the type of information to be
released, the DFARS lists contract data, competition information, contractor data, funding data,
and miscellaneous data as the minimum information to be provided by DOD departments and
agencies. More detailed reporting instructions are included in service and DOD agency FAR
Supplements. 2

ITechnical Amendments to 10, 14, 37, and 38 U.S.C., Pub, L, No, 97-295, § 1(26)(A), 96 Stat. 1287, 1291 (1982).
2See e,g,, AF FAR Supplement 5305.303.
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1.6.3.4. Recommendation and Justification

Retain

The Panel believes this section provides appropriate controls over the release of
information. A premature release of information on a contract award could do harm to the
integrity of the procurement process and possibly result in an unwarranted financial advantage to
a person or entity who received advance information.

1.6.3.5. Relationship to Objectives

Retention of this law will promote the financial and ethical integrity of the procurement
process,
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1.6.4. 10 U.S.C. § 2326

Undefinitized contractual actions: "estrictions

1.6.4.1. Summary of the Law

The term "undefinitized contractual action" means a new procurement action for which the
terms, specifications, or price are not agreed upon before performance is begun, but explicitly
excludes actions related to foreign military sales, purchases at or below the small purchase
threshold, special access programs, and congressionally mandated long-lead procurement
contracts, Also excluded from coverage by this section are procurement actions taken by the
Coast Guard and NASA.

As the title suggests, this statute places restrictions on the use of undefinitized contractual
actions, Agency head approval is required before an undefinitized contractual action may be
entered into, before the scope of an undefinitized contractual action may be modified, and before
requirements for spare parts and support equipment that are not urgently needed may be included
in an undefinitized contractual action for spare parts and support equipment that are urgently
needed, The latter two approvals require the agency head to agree that such action is both a good
business practice and in the best interests of the United States, In addition, the agency head must
ensure that when the price is not negotiated until after a substantial portion of the work is
complete, the allowable profit reflects any reduced cost risk of the contractor,

The statute also places two other limitations on the use of all undefinitized contractual
actions except those for the purchase of initial sparei, An undefinitized contractual action must
contain a definitization schedule which provides for definitization of the terms, specifications and
price by the earlier of 180 days after the contractor submits a qualifying proposal or before the
funds obligated or expended exceed 50 percent of the ceiling price fbr the action, Second, the
contracting officer may not obligate more than 50 percent of the ceiling price before definitization
unless the contractor submits a timely qualifying proposal, in which case the contracting officer
may obligate up to 75 percent prior to definitization, A qualifying proposal is a proposal
containing sufficient information to facilitate a complete and meaningful audit conducted by the
Department of Defense,

1.6.4.2. Background of the Law

Congress enacted this law in 1986 to encourage the services to hold down the amount of
funds obligated on undefinitized contractual actions, 1 A minor technical correction followed in
19892 and the term "small purchase threshold" was substituted for the dollar figure of $25,000 in

INational Defense Authorization Act for Fiscal Year 1987, Pub, L, No, 99-661, 100 Stat, 3816, 3920 (1986)
(identical legislation omitted); HR. CONF, REP, No, 1001. 99th Cong., 2d Sess, 497 (1986).
'National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub, L. No, 101-189, 103 Stat, 1352, 1604
(1989) ("Congressionally mandated" substituted for "Congressionally-mandated"),
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1991,3 When Congress enacted this law, it explained why it exempted four categories of
undefinitized contractual actions from coverage. It excluded actions for foreign military sales
because agencies could not prevent foreign governments from requesting the most expeditious
process for purchasing an item. Small purchases were excluded to reflect the fact that existing
regulations concerning undefinitized contractual actions did not cover such purchases. Special
access programs were excluded because they were already subject to special Congressional
oversight. Finally, an exemption was made for congressionally- mandated long-lead items
because agencies cannot control definitization until a full procurement contract is negotiated. 4

Because Congress recognized that the timing of deflnitization depends upon submission of
a proposal, it rejected a provision calling for definitization within 180 days after the start of an
undefinitized contractual action in favor of requiring definitization within 180 days of receiving a
qualifying proposal,s Initial spares were exempted from the required definitization periods
because initial provisioning contracts should not be definitized until enough logistics experience is
gained to determine the requirement and configuration fbr each spare part,6

Included with the original enactment of this statute was a requirement that the Secretary
of Defense, between October 1, 1986, and March 31, 1989, track the amount of obligated but
undefinitized amounts for each six-month period and report to Congress if the undefinitized
amount exceeded 10 percent of the amount obligated for all contractual actions, Moreover, the
Secretary's authority to enter into additional undefinitized contractual actions was limited if the 10
percent threshold was exceeded, The Secretary could waive these requirements for urgent and
compelling considerations relating to national security or public safety, 7 These provisions were
never codified and have lapsed with the passage of time,

However, another provision of the original statute, also never codified, remains in effect,
This provision requires the DOD Inspector General to periodically audit Defense Department
contractual actions and report to Congress on the amount of, and DOD's management of,
undefinitized contractual actions,8

1.6.4.3. Law in Practice

This statute is primarily implemented at DFARS Subpart 217,74, Although the statutory
and regulatory coverage do not apply to the four categories of undefinitized contractual actions
described above, DFARS 217,7402 states that contracting officers should apply the policy even to
the exempted categories to the maximum extent practicable. DFARS 217,7403 states that it is
DOD policy that undefinitized contractual actions shall only be used when definitization prior to
the commencement of work is not possible and "the Government's interest demands that the

3 Pcrsian Gulf Conflict Supplemental Authorization and Personnel Benefits Act of 1991, Pub. L. No. 102-25, 105
Stat. 75, 114.
4 H,R. CONF, RirF, No. 1001, 99th Cong., 2d Sess. 497 (1986).
51d.
61d.
"1National Defense Authorization Act for Fiscal Year 1987, Pub. L. No, 99-661, 100 Stat. 3816, 3918 (1986)
ýddentIcal legislation omitted).

d. at 3919.
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contractor be given a binding commitment so that contract performance can begin immediately."
DFARS 217.7404-1 reflects that contracting officers must obtain approval from the head of the
contracting activity prior to taking any action which statutorily requires agency head approval.
Although the statute imposes limitations on the obligation and expenditure of funds, DFARS
217.7404-3 and -4 state the limitations primarily in expenditure terms. The statutory policy
regarding the amount of allowable profit is reiterated at DFARS 217.7404-6; however, tUis policy
is actually implemented at DFARS 215,971-3(d)(2), which mandates consideration of any reduced
risk to the contractor when the contracting officer uses a structured approach for developing a
prenegotiation profit objective,

1.6.4.4. Recommendations and Justification

I

Amend section 2326(b) to clarlfý that limitations are on
obligations rather than on expenditures.

One comment pointed out that confuasion exists over the amount of funds a contracting
officer may obligate prior to definitization because paragraphs (b)(2) and (b)(3) state the
limitations in terms of the amount expended rather than the amount obligated. 9 In the same vein,
another stated that the contracting community can control obligations but not expenditures.10
Both comments recommended that the statutory language be changed to properly place the
limitation on the amount of funds obligated, The Panel concurs.

One of the comments also stated that paragraph (b)(1)(B) is ambiguous because it requires
definitizatlon when a certain amount of funds are "obligated or expended," and the two key words
are not synonymous, Furthermore, it is not clear to which entity, the Government or the
contractor, the terms are intended to apply. I I

Although the term "expended" most likely was intended to refer to the funds expended by
the contractor, based upon the regulations which preceded this provision, 12 the Panel believes the
proper statutory amendment is to delete the words, "or expended," from this provision. This
change will recognize the fact that the Government does not have immediate visibility and control
of the amount of funds expended by a contractor but does control expenditures by limiting the
Government's liability to the amount obligated.

9Letter from the DOD Inspector General to Stuart A, Hazlett (Oct. 6, 1992).10Letter from SAF/AQC to Stuart A. Hazlett (Oct, 8, 1992).11Letter from the DOD Inspector General to Stuart A. Hazlett (Oct, 6, 1992).
12 ASPR 3-408(c).
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[I

Amend section 2326(b) to allow waiver of 50°%/75%
limitations.

Two comments suggested that the 50 percent and 75 percent limitations are too rigid and

do not permit the necessary flexibility during contingency operations, as defined in 10 U.S.C. §

101(47), or other national emergencies to contract for urgently needed parts which will be

delivered before proposals can be prepared. 13  Such restrictions can be a disincentive for

contractors to support the Government's urgent requirements, The Panel agrees and recommends

agency heads be permitted to waive these limitations if they determine waiver is in the national

interest. However, the Panel does not support additional comments that waiver be allowed if the

contractor needs additional funds to continue work while definitization efforts are finalized 14 or

that waiver be allowed once negotiations are concluded but before a written modification is

executed. 15

in

Amend section 2326(g)(1)(B) to replace "small purchase

threshold" with "simplified acquisition threshold."

This amendment is necessary to conform to the Panel's recommended change to 41 U.S.C,

§ 403(11), which would establish a simplified acquisition threshold of $100,000.16

1.6.4.5. Relationship to Objectives

These recommendations will remove ambiguity from the present law and thereby

encourage sound and efficient procurement practices as well as retain in the law the fundamental

requirements to be achieved while granting the flexibility to acquisition officials to procure

essential items.

1.6.4.6. Proposed Statute

10 U.S.C. § 2326. Undefinitized contractual actions: restrictions

(a) IN GENERAL.--The head of an agency may not enter into an undefinitized contractual action

unless the request to the head of the agency for authorization of the contractual action includes a

description of the anticipated effect on requirements of the military department concerned if a

"13Letter from Defense Contract Management Command (DLA), Plans, Policies, and Systems Division to Stuart A.

Hazlett (Oct. 6, 1992); Letter from SAF/AQC to Stuart A, Hazlett (Oct. 8, 1992).
14Letter from DLA, Defense Contract Management Command, Plans, Policies, and Systems Division signed by

Jill E, Pettibone, Acting Chief, to Stuart A. Hazlett (Oct, 6. 1992).

15Letter from SAF/AQC signed by Ira L. Kemp, Associate Deputy, to Stuart A. Hazlett (Oct. 8, 1992).
16A suggestion was made by the Council of Defense and Space Industry Associations in a letter dated September

28, 1992 to Stuart A. Hazlett to limit the applicability of this statute to undeflnitized contractual actions above

$500,000, No explanation was provided for raising the exemption threshold to this higher dollar amount.
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delay is incurred for purposes of determining contractual terms, specifications, and price before

performance is begun under the contractual action.

I (b) LIMITATIONS ON OBLIGATIONS AND E- E NDITUMES OF FUNDS.--

(1) A contracting officer of the Department of Defense may not enter into an undefinitized
contractual action unless the contractual action provides for agreement upon contractual terms,
specifications, and price by the earlier of--

(A) the end of the 180-day period beginning on the date on which the contractor
submits a qualifying proposal to definitize the contractual terms, specifications, and price; or

(B) the date on which the amount of funds 'obligated e*-.epended under the
contractual action is equal to more than 50 percent of the negotiated overall cediing price for the
contractual action.

(2) Except as provided in paragraph (3), the contracting officer for an undefinitized
I contractual action may not expend obligat with respect to such contractual action an amount

that is equal to more than 50 percent of the negotiated overall ceiling price until the contractual
terms, specifications, and price are definitized for such contractual action.

(3) If a contractor submits a qualifying proposal (as defined in subsection (g)) to deflnitize
an undefinitized contractual action before an amount equal to more than 50 percent of the
negotiated overall ceiling price is expeded obligated on such action, the contracting officer for
such action may not epnd oligate with respect to such contractual action an amount that is
equal to more than 75 percent of the negotiated overall ceiling price until the contractual terms,
specifications, and price are definitized for such contractual action.

(4) The provisions of this subsection mAy be waived if the head of the agency determines
that waiver inecessary in support of contingency operations.,as definedin section 101(47) of thistitle. or is otherwise in the best interests of the United States.

(4)(4) This subsection does not apply to an undefinitized contractual action for the
purchase of initial spares.

(c) INCLUSION OF NON-URGENT REQUIREMENTS.--Requirements for spare parts and
support equipment that are not needed on an urgent basis may not be included in an undefinitized
contractual action for spare parts and support equipment that are needed on an urgent basis unless
the head of the agency approves such inclusion as being--

(1) good business practice; and

(2) in the best interests of the United States.
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(d) MODIFICATION OF SCOPE.--The scope of an undefinitized contractual action under which
performance has begun may not be modified unless the head of the agency approves such
modification as being--

(1) good business practice; and

(2) in the best interests of the United States.

(e) ALLOWABLE PROFIT.--The head of an agency shall ensure that the profit allowed on an
undefinitized contractual action for which the final price is negotiated after a substantial portion of
the performance required is completed reflects--

(1) the possible reduced cost risk of the contractor with respect to costs incurred during
performance of the contract before the final price is negotiated; and

(2) the reduced cost risk of the contractor with respect to costs incurred during
performance of the remaining portion of the contract.

(f) APPLICABILITY.--This section does not apply to the Coast Guard or the National
Aeronautics and Space Administration.

(g) DEFINITIONS.-.In this section:

(1) The term "undefinitized contractual action" means a new procurement action entered
into by the head of an agency for which the contractual terms, specifications, or price are not
agreed upon before performance is begun under the action. Such term does not include
contractual actions with respect to the following:

(A) Foreign military sales.

(B) Purchases in an amount not in excess of the amount of the eta, ... o.
simplified acquisition threshold.

(C) Special access programs.

(D) Congressionally mandated long-lead procurement contracts.

(2) The term "qualifying proposal" means a proposal that contains sufficient information to
enable the Department of Defense to conduct complete and meaningful audits of the information
contained in the proposal and of any other information that the Department is entitled to review in
connection with the contract, as determined by the contracting officer.
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1.6.5. 10 U.S.C. § 2329

Production special tooling and production special test
equipment: contract terms and conditions

1.6.5.1. Summary of the Law

This statute requires the Secretary of Defense to prescribe regulations for payment to
contractors for production special tooling and production special test equipment required or
fabricated in the performance of contracts. The regulations are to provide a uniform policy for
the Department of Defense.1 The statute provides that the regulations apply to any production
contract awarded by a military department where the production special tooling and test
equipment uses to perform the contract costs the contractor at least $1 milion.2 For contracts
subject to the statute, the costs for production special tooling and test equipment are to be
considered direct costs.3

The regulations must provide that:

" The terms and conditions, including the maximum amount to be paid for the
acquisition of production special tooling and test equipment, are to be negotiated and
specified in the contract;

"* Except as provided in paragraph (3) following, the contractor shall be paid the
maximum amount agreed upon;

* If at the time of award, it is anticipated that the contractor will use the same
production special tooling or test equipment to perform a later contract with the
Government, and if that tooling and equipment will not be used by the contractor
solely for final production acceptance testing under the contract, the contractor shall
be paid a negotiated percentage not less than 50 percent (unless the Secretary of the
concerned military department approves a lower rate) of the total payment negotiated
and shall be paid the balance according to a negotiated amortization schedule so long
as appropriations are available; and

"• If the contract or program is terminated for the Government's convenience before
payment of the full amount agreed upon, the contractor shall be paid the balance of the
maximum amount agreed upon, so long as appropriations are available. 4

110 U.S.C. § 2329(a).
210 U.S.C. § 2329(b).

310 U.S.C. § 2329(d).
410 U.S.C. § 2329(c.).
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1.6.5.2. Background of the Law

The traditional method of paying for production special tooling and test equipment was to
pay for it under the program contract under which it was acquired or fabricated, and the
Government then took title to the equipment. Agencies thus paid the full cost incurred by a
contractor in acquiring or fabricating production special tooling or test equipment, subject to the
cost principles.

During the height of the military buildup in the mid-1980s, there was a Navy policy
initiative to change the payment procedure so that contractors could amortize these items in the
same way as they depreciated general purpose tooling arnd test equipment, It was the perception
of some in the Navy that contractors were spending too much oni production special tooling and
test equipment. It was believed that once a contractor went into the production mode, there was
very little possibility the program would be terminated. Because of this stable environment, it was
felt contractors ought to provide the production special tooling and test equipment and depreciate
it rather than be reimbursed up-front. Requiring amortization was thought to be a way of
encouraging contractors to buy production special tooling and test equipment in a more cost
effective manner,5 The result was a policy applied by the Navy that was opposed by many in the
other services and by many contractors, as well as a lack of uniformity within DOD.

Legislation appeared as part of the continuing appropriations legislation for fiscal year
1987. Congress included a provision similar to that described above in the Summary of the Law
section, except that it specified that payments could not exceed 50 percent of' the full acquisition
cost of production special tooling and test equipment and allowed the Government to take title.6

, Congress intended this provision to encourage the defense industry to continue and accelerate the
use of private investment. However, there was no desire that defense contractors "'bet their
companies' on any particular contract," so the provision limited the amount of contractor financial
exposure to 50 percent of the contractor's proposed requirements for production special tooling
and test equipment.7/ Because this provision was part of appropriations legislation, it was not
permanent law.

The present statute was added in December of 1987,8 One minor technical amendment
followed. 9 The legislative history emphasizes that the law "is intended to make clear that
contractors will be paid for special tooling and test equipment which they acquire, or which they
fabricate themselves."10o As noted above, however, the terms and conditions of payment are
negotiable when the threshold for production special tooling and test equipment is exceeded.

5Telephone conversation between Grey Cammack, OASN(RDA) APIA, and Stuart A. Hazlett and Lt Cot Michael
3. Rcnncr, USAF (Oct. 14, 15, 1992). The comments of Mr. Camniack are his alonc and do not neccssarily reflcect
the official Navy position.
6 Continuing Appropriations for Fiscal Year 1987, Putb. L. No. 99-500, § 9105. 100 Stat. 1783-119 (1986).
7H.R. CONIC. REP. No. 1005, 99th Cong., 2d Scss. 480 (1986).
8National Defense Authorization Act for Fiscal Years 1988 and 1989, Pub, L. No. 100-180, § 810(a)(l), 101 Stat.
1019, 1130 (1988).
9National Defense Authorization Act, Fiscal Year 1989, Pub. L. No. 100-456, § 1233(j), 102 Stat. 1918, 2058
(1988) (added the subsection heading).
'0 HR. CONF. RE.p. No. 446, 100thl Cong., 1st Sess. 663 (1987).
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1.6.5.3. Law in Practice

The regulations mandated by this statute are found at DFARS 215.871. In addition to
implementing the statutory requirements, the regulations contain additional guidance. They
provide that the statute does not apply to contracts where the price is, or is based on, established
catalog or market prices of commercial items sold in substantial quantities to the general public, to
contracts where the price is set by law or regulation, or to contracts awarded as a result of sealed
bidding.

Furthermore, the regulations state the Government generally pays the fall amount of the
production special tooling and test equipment costs when the contracting officer does not expect
the contractor to be awarded future contracts for the same or similar items or when such costs are
less than $1 million. The regulations further provide that the unamortized portion of production
special tooling and test equipment costs shall not be considered in developing the profit objective
and shall not be included in the facilities capital employed base.

Special tooling and special test equipment costs are covered by their own cost principle.
FAR 31.205-40 states that such costs are allowable and are charged as direct costs; however, the
costs are allowable only as depreciation or amortization if the contractor acquired the special
items prior to contract award or the contract schedule specifically excludes such costs. The
DFARS does not expand upon this principle.

1.6.5.4. Recommendation and Justification

Repeal 10 U.S.C. § 2329.

Comments were received from four sources. The Council of Defense and Space Industry
Associations (CODSIA) recommended repealing the statute so that contractors could recover all
of their production special tooling and production special test equipment costs, reasoning that:

Reduced defense spending creates an increasingly unacceptable risk
of recovery on follow-on contracts.

PST and PSTE may expend their serviceable life on the instant
contract.

If the percentage of PST/PSTE cost to total cost on the contract is
great enough, 50% recovery will create a loss contract which will
impact reimbursement under the progress payment clause as the
loss ratio is backed out of progress payment requests. 1I

A second commenter stated that a prime impetus for this law no longer exists. Recent
studies now show that since about 1987, contractors have obtained about the same return on

k1 Letter from CODSIA to Stuart A. Hazlett (Sept. 28, 1992).
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investment on their government work as on their commercial work. Therefore, he would have no
objection to repeal of this statute. Additionally, repeal would make sense because the existing
framework can cause an administrative burden since it is difficuit to precisely identify the
allocation between payment and amortization, given that amortization must be on a specific piece
of equipment rather than on a generic pool. 12

A third commenter recommended amending the statute to effectively eliminate the $1
million threshold in order to give the Government greater flexibility. 13 The final commenter
opined the statute was still relevant and necessary but did not elaborate, 14

Several of the Panel members were involved in discussions within DOD, with the
Congressional staffs, and between the industry and DOD during the time the Navy policy and the
emerging legislation were matters of significant controversy. Although memories differ as to the
motivations for the policy and legislation, there is a clear consensus among the Panel that section
2329 should be repealed,

This consensus is based upon the view that the legislation resulted from a perceived need
for Congress to address an area, traditionally covered by regulations, in which there was
controversy and a lack of uniform policy within DOD. Section 2329 requires regulations, but
provides a detailed rule structure.

In recent years, the statutory requirements for publicizing and approving regulations have
been made more stringent, both in law and in practice. The Director of Defense Procurement
now clearly has both the authority and the duty to approve or disapprove proposed or final rules
which significantly affect offerors or contractors. 15 The Panel believes, and the Director of
Defense Procurement agrees, that production special tooling and test equipment is an area that
can again be handled in the regulations, without statutory coverage, with the assurance that
uniform and equitable policies will apply throughout DOD.

1.6.5.5. Relationship to Objectives

Repeal of this statute would promote the Panel's goal of simplifying and streamlining the
body of acquisition laws, by reserving to the regulations the detailed methodology of paying
contractors for their production special tooling and test -quipment. In addition, repeal would
promote the development and preservation of an adequate industrial base.

12See note 5, supra.
13Letter from Headquarters Air Force Materiel Command Deputy Principal Judge Advocate to DOD Advisory
Panel (Sept. 9, 1992),
14Lctter from the DOD Inspector General signed by Derek J. Vandor ichaaf, Deputy Inspector General to Stuart
A. Hazlett, Acquisition Law Panel, Defense Systems Management College (Oct. 6, 1992).
1541 U.S.C. § 421(d). DFARS 201.304(2) grants to Uie USD(A)(DP the authority to Issue the policies, procedures,
clauses and forms necessary to supplement the FAR or DFARS.
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1.6.6. i0 U.S.C. § 2331

Contracts for professional and technical services

1.6.6.1. Summary of the Law

Subsections (a) and (b) of this statute require the Secretary of Defense to issue regulations
which will ensure "to the maximum extent practicable," that DOD acquires professional and
technical services on the basis of the task to be performed rather than on the basis of the number
of hours of services provided. The regulations must include requirements to (1) minimize the use
of contracts which acquire services on the basis of the number of hours; (2) ensure source
selection emphasis is placed on technical and quality factors rather than price; and (3) evaluate
proposals on the basis of "cost realism."

Subsection (c) of this law replaces the dollar limitations on the use of master agreements
levied by 10 U.S.C. § 23040)(4) with a higher dollar threshold if the Secretary of Defense elects
to waive the limitations imposed by section 2304(j)(4), The waiver becomes effective 60 days
after notice of the waiver is published in the Federal Register.

1.6.6.2. Background of the Law

Section 804 of the National Defense Authorization Act for 1989 called for the
establishment of a Government-industry comunittee to recommend criteria for the evaluation of
proposals for professional and technical services. The committee was to develop evaluation
criteria which would ensure contractors were not encouraged to propose mandatory
uncompensated overt me for professional and technical employees. I

The committee report defined uncompensated overtime as "hours worked in excess of the
normal 8 hours per day, 40 hours per week, by professional employees, who are exmpt from the
Fair Labor Standards Act, without additional compensation." 2 Contractors use mandatory
uncompensated overtime as a competitive pricing technique, most frequently on cost
reimbursement and time and miierials type contracts, The report noted that mandatory
uncompensated overtime has a negative impact on the quality of professional services rendered
and on the Government's ability to make meaningful comparisons among competitors as to the
quality of the offered services.

The report recommended that DOD incorporate into the DFARS a policy which stressed
that the Government should not award contracts for professional and technical services solely on
the basis of price competition or make price the most significant evaluation factor. Instead,
awards should be based on the best overall value to the Government, Such a policy would go a
long way towards not encouraging contractors to propose uncompensated overtime.

INatlonal Defense Authorization Act, Fiscal Year 1989, Pub. L. No. 100-456, § 804, 102 Stat. 1918, 2009 (1988).2DOD REPORT ON UNCOMPENSATED OVERTIME, (Mar. 29, 1990) (emphasis original).
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The report also stated that the problem of uncompensated overtime would be diminished
by using "master agreements" with contractors for buying certain work for specified periods of
time, thus reducing the need to award time and materials type contracts. Finally, the report
recommended that contractors be allowed to account for their professional and technical services
in different ways, so long as they complied with Government accounting rules and regulations.

After considering the committee report, Congress passed section 2331.3 Subsection(a)
reflects Congressional belief that uncompensated overtime might be greatly reduced by acquiring
services on the basis of the task to be performed rather than on a time and materials basis. 4

Subsection (b) prescribes regulations which essentially enact the recommendations of the
committee report. Subsection (c) reflects Congressional intent to promote the use of master
agreements in order to simplify the acquisition of professional and technical services and to
diminish the potential for uncompensated overtime.5 Although the conference report clearly
states the statute should not be construed as taking a position on the type of accounting practices
a contractor should employ,6 the Senate report suggests Congress might take a position in the
future.7

1.6.6.3. Law in Practice

Because section 2331 did not take effect until 1991, experience with the law is limited,
DFARS 215,608(a) and 237,701 implement the regulations prescribed by section 233 1(a) and (b)
concerning uncompensated overtime, DFARS 237,270-3 addresses waiver of the dollar
limitations when using master agreements,

1.6.6.4. Recommendations and Justification

Retain section 2331(a) and (b).

The Panel received one comment which recommended changes to the implementing
regulations8 and another comment which recommended extending the safeguards contained in this
statute concerning the uncompensated overtime of professional and technical services contracts to
all types of service contracts costing $100,000 or more.9 The latter comment also noted that the
Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council have

3National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101"510, § 834(a)(1), 104 Stat. 1485, 1613

ý 1990).
S. REP. No, 384, 101st Cong., 2d Sess. 196 (1990),

51d.
6H.R. CONF. REP. No, 923, 101st Cong,, 2d Sess. 663 (1990).
7S, REP, No, 384, 101st Cong,, 2d Sess. 196 (1990),
8Letter from CODSIA to Stuart A. Hazlett, DOD Advisory Panel, Defense Systems Management College (Sept.
28, 1992).
9Letter from DOD Inspector General signed by Derek J. Vander Schaaf, Deputy Inspector General, to Stuart A.
Hazlett (Oct. 6, 1992).
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proposed to incorporate a clause into the DFARS which would extend such safeguards to these
presently uncovered service contracts.

The Panel recommends retaining these two subsections as written. They do not appear to
impose any significant cost or administrative burden on DOD procurement. The
recommendations contained in the comments may be appropriately dealt with in the implementing
regulations.

Amend section 2331(c) by recodifying at 10 U.S.C. § 23040)(4).

Section 233 1(c) sets forth when the dollar limitations imposed by 10 U,S,C. § 2304(j)(4)
on the use of master agreements may be waived. Because both sections address the subject of
master agreements, section 2331(c) more properly belongs in section 2304(j)(4) and the Panel
recommends such recodiflcation. However, the Panel has recommended amending 10 U.S.C. §
2304(j) in such a manner that will obviate further need for section 2331(c). 10

Ell

Delete section 2331(c)(3).

As stated in the preceding recommendation, the Panel has recommended amending 10
U.S.C. § 2304(j) in such a manner that will obviate the need for any portion of section 233 1(c).
However, if the Panel's recommendation regarding section 23040) is not adopted and section
233 1(c) is recodifled at section 23040), the Panel recommends the repeal of section 233 1(c)(3).

Although section 233 1(c) allows the Secretary of Defense to waive the limitation on the
total value of task orders for specific contracting activities, subsection (c)(3) provides that the
waiver only becomes effective 60 days after publication in the Federal Register. The Panel
received one recommendation to reduce or eliminate this limitation on the effectiveness of the
waiver because the 60-day period is "excessive."11 The Panel agrees. A contracting activity
could have an urgent need to issue a task order within 60 days, but need a Secretarial waiver
because of the limitation in section 23040)(4). Under the present statutory scheme, the
contracting activity could not issue the task order until 60 days after publication in the Federal
Register. Elimination of this 60-day waiting period would prevent such a problem without
abolishing the safeguard of requesting and receiving a waiver.

1.6.6.5. Relationship to Objectives

Subsections (a) and (b) establish broad policy and the fundamental requirements to be
achieved while leaving the detailed implementation to the regulations. Recodifying section

'OSee Chapter 1.2 of this Report for the Panel's recommendations to amend 10 U.S.C. § 2304,11Ietter from Headquarters Air Force Materiel Command Principal Deputy Staff Judge Advocate to DOD
Advisory Panel (Sept. 9, 1992).
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233 l(c) at section 23040)(4) would simplify and make more understandable the statutory scheme
concerning master agreements. Deleting section 2331(c)(3) would remove a burdensome and
unnecessarily restrictive provision, and thereby encourage the exercise of sound judgment on the
part of acquisition personnel,

1.6.6.6. Proposed Statute

10 U.S.C. § 2;$31. Contracts for professional and technical services

(a) In General, The Secretary of Defense shall prescribe regulations to ensure, to the maximum
extent practicable, that professional and technical services are acquired on the basis of the task to
be performed rather than on the basis of the number of hours of services provided,

(b) Content of Regulations. With respect to contracts to acquire services on the basis of the
number of hours of services provided, the regulations described in subsection (a) shall--

(I) include standards and approval procedures to minimize the use of such contracts;

(2) establish criteria to ensure that proposals for contracts for technical and professional
services are evaluated on a basis which does not encourage contractors to propose
uncompensated overtime;

(3) ensure appropriate emphasis on technical and quality factors in the source selection
px'ocess;

(4) require identification of any hours in excess of 40-hour weeks included in a proposal',

(5) ensure that offerors are notified that proposals which include unrealistically low labor
rates or which do not otherwise demonstrate cost realism will be considered in a risk assessment
and evaluated appropriately; and

(6) provide guidance to contracting officers to ensure that any use of uncompensated
overtime will not degrade the level of technical expertise required to perform the contract.

'm

A
... •,:--. •"2dAll\tA\ -- •#•=. bill..•. {I.•. &.i.I ... I .... a? i..l. ... A... •,,. ..... =• .... "...*i=.r. .^.L,: .d,..: ' i.--

• Va vllWll• v • klW lJl I•llAi• WlWilikltlllli• •VilVIt t• bNS•

61.,..,,,u./....•6 6L.A •A,.*'A6e,*',...-.,•.|AA..n 61,.A. ... .. R *•nn6...,,......•.,.6n ,,.A,-..,•n.... I,. ^,.A.. 6• •-.....t.l.•. 61•--
sa •



(3)-&uaeka-waivar-embull not bWccme cffcztivo until 60 days after the Sweetaty-ef--Defrne
hafs-publishod notico theisefin the Fodorni! RogiOtcr.

1-317



1.6.7. 10 U.S.C. . 2381

Coniracts: regulations for bids

1.6.7.1. Summary of the Law

This statute expressly permits, but does not require, the Secretary of a military department
to "prescribe regulations for the preparation, submission and opening of bids for contracts with
that department.,"1 The statute also expressly permits, but does not require, the Secretary of a
military department to require a bidder to accompany its bid with a "written guarantee" that the
bidder will timely enter into a contract and furnish a performance bond if the bid is accepted. 2 If
the successful bidder does not timely enter into a contract and furnish the bond, the agency has no
choice but to take two actions: the agency shall contract with another person and shall hold the
defaulting bidder and his guarantors jointly or severally liable for the difference between the bid
amount and the amount for which a contract is made with the other person.3

1.6.7.2. Background of the Law

This law had its origins in 1878,4 was part of a major recodification in 1956,5 and
underwent minor technical amendments in 1984,6 According to FAR 28.001, the purpose of
providing bid guarantees is to secure the bidder's liability (a) for failing to enter into a contract
within the specified time and (b) for failing to furnish acceptable payment or performance bonds
or guarantees. One source believes that Government personnel feel bid guarantees also perform a
filtering function in that sureties do not provide bonds for incompetent or under-financed firms,
However, the filtering process can be bypassed if the contractor deposits security.7

1.6.7.3. Law In Practice

The FAR implements this law at FAR Subparts 28,1 and 28.2. There is no DFARS
coverage; however, the military departments do have supplements to the FAR, FAR 28. 101-1
sets forth the policy as to when bid guarantees are required, A bid guarantee Mnug be required,
unless the chief of the contracting office waives the requirement, and can Qnlx be required, if a
performance or payment bond is required, Despite the language in the statute which requires
agencies to take two actions when a bidder fails to comply with a solicitation requirement for a
bid guarantee, the FAR lists nine circumstances where the noncompliance should be waived, This
listing is in response to decisions by the Comptroller General, The regulations apply to both
sealed bidding and negotiated procurement.

110 U.S.C. § 2381(a)(1),
210 US.C. § 2381(a)(2).
310 US.C, § 2381(b).
4Act of Apr 10, 1878, ch. 58, 20 Stat. 36,
5Act of Aug, 10, 1956, Pub. L. No, 84-1028, ch. 1041, § 1, 70A Stat. 136,
6Department of Defense Authorization Act, 1985, Pub. L. No. 98.525, 98 Stat. 2492, 2624 (1984).
7Cibinic, Bid Guarantees: The Tall's Still Waggingl, 6 Nash & Cibinic Report, 6, 136 (1992).

1-319

,M,



Two recent articles point out some of the problems associated with this topic. These
problems involve determining what security deposits are acceptable; determining what procedures
to follow if a security deposit is to be made, since the regulations do not set out any such
procedures; determining who can be a proper surety; determining the type of assets which can be
pledged; and, where the guarantees fail to conform to the requirements, determining whether the
failure may be waived as a minor informality or is a material defect which mandates rejection of
the bid as nonresponsive,s

1.6.7.4. Recommendation and Justification

Amend section 2381(a) to clarify who may prescribe
regulations.

The first line of this statute should be amended by clarifying that the Secretary of Defense
may also prescribe pertinent regulations to implement this statute, Such clarification is consistent
with the Panel's recommendation elsewhere, and with the inclusion of the regulations in the FAR,I

Two comments were received, One indicated the statute did not need revision9 and the
other related more to performance bonds. 10 The primary critique comes from one of the articles
cited previously, wherein it was stated:

It is evident , . . bid guarantees add an incredible amount of
complexity and cost to sealed bid procurement. It is extremely
doubtful whether such cost and complexity is justified by whatever
benefits the Government receives from bonds and guarantees. It Is
time to cut off the tail that wags the dog. The procuring agencies
should attempt sealed bid contracting without bid bonds or
guarantees. If, as we believe, the integrity of the competitive
system will not be adversely affected, they should be permanently
discarded, I I

The Panel notes that the statute gives to the regulators the flexibility to conduct such a test
program, Indeed, the statute does not even mandate that regulations concerning bid guarantees
be written. While there is thus no need to amend the statute in this regard, the Panel nevertheless
recommends that the regulators consider such a test prograr,

81d.; Cibinic, Bid Bonds and Bid Guarantees: Is the Tail Wagging the Dog?, 2 Nash & Cibinic Report, 3, ¶ 16

Letter from DOD Inspector General signed by Derek J. Vandcr Schaaf, Deputy Inspector General to Stuart A.
Hazlett, Acquisition Law Panel, Defense Systems Management College (Oct. 6, 1992).
10 Letter from CODSIA to Stuart A, Hazlett, DOD Advisory Panel (Sept. 28, 1992).
1 ICibinic, Bid Bonds and Bid Guarantees: Is the Tail Wagging the Dog?, 2 Nash & Cibinic Report, 3, ¶ 16 (1988)
(emphasis original).
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1.6.7.5. Relationship to Objectives

This law identifies a broad policy objective and explicitly leaves detailed implementing
methodology to the acquisition regulations.

1.6.7.6. Proposed Statute

10 U.S.C. § 2381. Contracts: regulations for bids

(a) The Secretary of Defense or the Secretary of a military department may--

(1) prescdbe regulations for the preparation, submission, and opening of bids for contracts
with that department; and

(2) require that a bid be accompanied by a written guaranty, signed by one or more
responsible perions, undertaking that the bidder, if his bid is accepted, will, within the time
prescribed by the Secretary or other officer authorized to make the contract, make a contract and
furnish a bond with good and sufficient sureties for the performance of the contract.

(b) If a bidder, after being notified of the acceptance of his bid, fails within the time prescribed
under subsection (a)(2) to enter into a contract and furnish the prescribed bond, the Secretary
concerned or other authorized officer shall--

(1) contract with another person; and

(2) charge against the defaulting bidder and his guarantors the difference between the
amount specified by the bidder in his bid and the amount for which a contract is made with the
other person, this difference being immediately recoverable by the United States for the use of the
military department concerned in an action against the bidder and his guarantors, jointly or
severally.

(c) Proceedings under this section are subject to regulations under section 205 of the Federal
Property and Administrative Services Act of 1949 (40 U.S.C. § 486), unless exempted thereftom
under section 20 1(a) of that Act (40 U.S.C. § 48 1(a)).
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1.6.8. 10 U.S.C. § 2384

Supplies: identification of supplier and sources

1.6.8.1. Summary of the Law

This statute requires defense contractors to mark or otherwise identify the supplies they
are furnishing with the identity of the contractor, the national stock number (if there is such a
number), and the contractors identification number for the supplies. Further, the Secretary of
Defense is required to Issue regulations which call for, whenever practicable, more detailed
identification, including the identification number of the actual manufacturer or producer (or
source of supply) of the item and the source of any technical data delivered under the contract,
However, the more detailed identification called for in the regulations is not required for a
contract for commercial items sold in substantial quantities to the general public if the contract
acquires such supplies at established catalog or market prices or is awarded through the use of
competitive procedures.

1.6.8.2. Background of the Law

This statute is traceable to the Civil War.I It was later revised and codified at 34 U.S, C. §
583, and then revised and eventually recodified in 1956 at its present location, where it read:

Each contractor furnishing supplies to a military department shall
mark them with his name in the manner directed by the Secretary of
that department. No supplies may be received unless so marked, 2

Amendments in 1984 added the requirements that supplies be marked with the national stock
number and that the Secretary of Defense issue regulations mandating identification of the actual
manufacturer or producer and source of technical data.3 These amendments were intended to
give DOD the ability to assess whether to purchase an item directly from the actual producer or
manufacturer and to determine which contractor generated the technical data.4

Congress amended the law again in 1986, whereby it added the paragraph exempting
commercial items sold in substantial quantities to the general public from the additional
requirements imposed by the 1984 amendments, Congress believed that when the exemption
criteria is satisfied, "the government is assured of the reasonableness of the price, and attempting
to identify the actual manufacturer is not essential to ensuring the reasonableness of that price." 6

IAct of July 17, 1862, ch, 200, § 15, 12 Stat, 596.
2Act of Aug. 10, 1956, Pub. L. No. 84-1028, ch, 1041, § 1, 70A Stat. 130.
3Department of Defense Authorization Act, 1985, Pub, L, No, 98-525, § 123 1(a), 98 Stat. 2492, 2599 (1984).
4H.R. REP, No, 690, 98th Cong., 2d Seas, 19 (1984).
5National Defense Authorization Act for Fiscal Year 1987, Pub, L. No. 99-661, 100 Stat, 3016, 3936 (1986)
(iduntical Iegislation omitted).

H.P. CONF. REP. No, 1001, 99th Cong., 2d Soe. 504 (1986).
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Furthermore, streamlining the acquisition of commercial products was deemed a higher priority

than the possibility the exemption might eliminate some potential for product breakout. 7

1.6.8.3. Law in Practice

This statute is implemented at DFARS Subpart 217.73. There is no coverage in the FAR,
DFARS 217.7303 lists several exemptions to the marking and identification requirements which
are in addition to the statutory exemption for certain commercial items. Although DFARS
211.7004-1 (g) does not specifically implement this statute, it is in harmony with the law because it
provides that commercial items are normally to be marked in accordance with a contractor's
standard practices.

1.6.8.4. Recommendation and Justification

Amend section 2384(b)(2) to exempt all commercial items from
subsection (b)(1).

The partial exemption in the 1986 amendments was a positive step towards removing
barriers to the acquisition of commercial items, However, the exemption does not apply unless
the commercial item (1) is sold in substantial quantities to the general public and (2) is sold at
established catalog or market prices or is purchased through the use of competitive procedures.
The Panel believes these additional limitations are unnecessary to ensure a commercial item is
reasonably priced, Furthermore, retention of these limitations would be inconsistent with the
revised Congressional policies the Panel has recommended in 10 U.S.C. § 2301 and with the
Panel's recommended definition in 10 U.S.C. § 2302(5).

Two comments were received. One indicated that no part of the statute should apply to
commercial products.8 The other suggested expanding the commercial item exemption by
deleting the requirement that the commercial item be sold at established catalog or market prices
or be purchased through the use of competitive means, so that the only requirement for the
exemption to apply would be if the commercial item was sold in substantial quantities to the
general public. 9 The first recommendation would go too far while the second would not go far
enough. Through additional research, it was determined the statute does not cause any problems
for bar code methods of identification, 10

7S. REP, No, 331, 99th Cong,, 2d Sass. 265 (1986),
8Letter from DOD Inspector General signed by Deiek J, Vander Schaaf, Deputy Inspector General, to Stuart A.
Hazlett (Oct. 6, 1992).
9Letter from Headquarters Air Force Materiel Command Deputy Principal Judge Advocate to DOD Advisory Panel
(Sept. 9,1992).

t0Telephone conversation between James Whitaker, the Air Force LOGMARS Program Management Officer
(HQ AFMC/LGTX) and Lt Col Michael J, Renner, USAF (Nov, 12, 1992).
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1.6,8.5. Relationship to Objectives

Amending this statute as recommended will facilitate the purchase by DOD or its
contractors of commercial items, both as end items and components, by removing requirements
for special markings that a commercial vendor would not normally make,

1.6.8.6. Proposed Statute

10 U.S.C. § 2384. Supplies: identification of supplier and sources

(a) The Secretary of Defense shall require that the contractor under a contract with the
Department of Defense for the furnishing of supplies to the United States shall mark or otherwise
identify supplies furnished under the contract with the identity of the contractor, the national
stock number for the supplies furnished (if there is such a number), and the contractor's
identification number for the supplies.

(b)(1) The Secretary of Defense shall prescribe rei-ulations requiring that, whenever practicable,
each contract requiring the delivery of supplies (other than a contract described in paragraph (2))
shall require that the contractor identify--

(A) the actual manufacturer or producer of the item or of all sources of supply of
the contractor for that item;

(B) the national stock number of the item (if there is such a number) and the
identification number of the actual manufacturer or pro.Jucer of the item or of each source of
supply of the contractor for the item; and

(C) the source of any technical data delivered under the contract.

(2) Paragraph (1) does not apply to a contract that requires the delivery of supplies that
are commercial items. as defined in section 2302 of this title. sold in substantial qu.ntiti. to the
general public if the ,ontract-

established eatalog or markot-piese

(9)-i5--awarded thrcUgh the Use of empetitiye procduce

(c) Identification of supplies and technical data under this section shall be made in the manner and
with respect to the supplies prescribed by the Secretary of Defense.
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1.6.9. 10 U.S.C. § 2410a

Appropriated funds: availability for certain contracts for 12
months

1.6.9.1. Summary of the Law

This provision is short enough that it may easily be set out in its entirety:

Funds appropriated to the Department of Defense for a fiscal year
shall be available for payments under contracts for any of the
following purposes for 12 months beginning at any time during the
fiscal year:

(1) The maintenance of tools, equipment, and facilities.

(2) The lease of real or personal property, including the
maintenance of such property when contracted for as part of the
lease agreement,

(3) Depot maintenance,

(4) The operation of equipment.

1.6.9.2. Background of the Law

This law was codified in 1988 as part of a general enactment1 which codified "in title 10,
United States Code, various provisions of law that [had] been free-standing permanent provisions
of law since 1970."2 This particular statute was not one of those which had been free-standing
since 1970, but was instead first enacted as a stand-alone provision in 1985.3 It was later
amended in 1991 to include "equipment" in paragraph (1) and to add new paragraph (4)
concerning the operation of equipment. 4

1.6.9.3. Law in Practice

DFARS 237.106(2) implements paragraphs (1), (3), and (4) of this section.

ICodiflcation of Militazy Laws Act of 1988, Pub. L. No. 100-370, § 1(5)(h)(B), 102 Stat. 840, 847.
2 H.R. REP. No. 696, 100th Cong., 2d Sens. 3 (1988).
3Further Continuing Appropriations, 1985, Pub. L. No. 99-190, 99 Stat. 1185, 1203.
4 National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No. 102-190, § 342, 105 Stat. 1291,
1343 (1991).
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1.6.9.4. Recommendation and Justification

Retain

Two comments were received. One indicated, without elaboration, that the law need not
be applied to commercial products.5 The other suggested extending the time period funds are
available to 13 months rather than 12 months,6

1.6.9.5. Relationship to Objectives

Retention of this law facilitates the exercise of sound judgment by acquisition personnel.
The law is simple and understandable and encourages efficient procurement practices.

5Letter from DOD Inspector General signed by Derek J. Vander Schaaf, Deputy Inspector General, to Stuart A.
Hazlett (Oct. 6, 1992).6SAF/AQC letter to Stuart A. Hazlett (Oct. 8, 1992).
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1.6.10. 41 U.S.C. § 12

No contract to exceed appropriations

1.6.10.1. Summary of the Law

This section is short enough that it may easily be set out in its entirety:

No contract shall be entered into for the erection, repair, or
furnishing of any public building, or for any public improvement
which shall bind the Government to pay a larger sum of money than
the amount in the Treasury appropriated for the specific purpose.

1.6.10.2. Background of the Law

This section originated in 18681 and has not been subsequently amended. There appears
to be no relevant legislative history,

1.6.10.3. Law in Practice

This law has little, if any, impact on DOD acquisitions, which are generally conducted
under general appropriations. The restrictions on appropriated funds for DOD purposes are
generally covered by the Anti-Deficiency Act, 31 U.S.C. § 1341. The 1868 law, however, still
requires that construction or improvements of public buildings be paid for by specific
appropriations, and the law has been cited by the Comptroller General in enforcing this rule.2

Although the FAR does not reference this section specifically, it does clearly implement its
intent within FAR 32.702, which states, "No officer or employee of the Government may create
or authorize an obligation in excess of the funds available, or in advance of appropriations (Anti-
Deficiency Act, 31 U. S.C. § 1341 ), unless otherwise authorized by law."

1.6.10.4. Recommendation and Justification

Retain

The Panel believes the purpose of this section remains valid. Retention is recommended
because even though it does not significantly impact acquisitions by DOD, it continues to affect
acquisitions by other agencies.

1R. S. § 3733, derived from Act of July 25, 1868, ch. 233, §3, 15 Stat. 177.
2See J. Cibinic and R. Nash, FORMATION OF GOVERNMENT CONTRACTS 36, 37 (2d ed. 1986), and the decisions
cited therein,
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1.6.10.5. Relationship to Objectives

Retention of this law will promote the financial and ethical integrity of the procurement
process,
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1.6.11. 41 U.S.C. § 413

Tests of innovative procurement methods and procedures

1.6.11.1. Summary of the Law

Section 413 was added to the Office of Federal Procurement Policy (OFPP) Act by the
OFPP Act Amendments of 1983. This section authorized the Administrator for Federal
Procurement Policy to develop innovative procurement methods and procedures to be tested by
selected agencies. These methods must be consistent with the policies in 41 U.S.C. § 401.

In developing a program to test innovative procurement methods, section 413(a) directs

that the Administrator consult with the heads of executive agencies to:

* ascertain the need for and specify the objectives of such program;

e develop the guidelines and procedures for carrying out such program and the criteria
to be used in measuring the success of such program;

* evaluate the potential costs and benefits that may be derived from the innovative
procurement methods and procedures tested under such program;

* select the appropriate executive agencies or components of executive agencies to carry
out such program;

o specify the categories and types of products or services to be procured under such

program; and

e develop the methods to analyze the results of such program.

In addition, prior to implementation, a program brought under section 413 requires
approval by the head of the executive agency selected to carry out the program.

Section 413(b) permits the OFPP Administrator, whetnever necessary, to request from the
House Committee on Government Operations and the Senate Committee on Governmental
Affairs a waiver of the application of any provision of law in order to carry out a proposed
program brought under subsection (a). The request to Congress must include a description of the
proposed program, the executive agency responsible for the program, the procedures the agency
will follow in carrying out the program, the provisions of law to be waived, and the provisions of
law affected by the program.
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1.6.11.2. Background of the Law

41 U.S.C. § 413 was added to the OFPP Act by the OFPP Act Amendments of 1983,1
The purpose of the 1983 amendments was to improve the management of the Federal
procurement process by strengthening OFPP. 2

1.6.11.3. Law in Practice

This statute provides a vehicle to develop innovative procurement methods and
procedures to be tested by selected agencies.

1.6.11.4. Recommendation and Justification

Retain

This section should be retained as it encourages agencies to try more efficient procurement
methods. It also provides the necessary authority and an orderly procedure to act on that
authority.

1.6.11.5. Relationship to Objectives

This statute encourages innovative solutions to acquisition related issues. Therefore,
retention of this statute is in the best interests of DOD.

Iofflce of Federal Procurement Policy Act Amendments of 1983, Pub. L. No, 98-191, § 7, 97 Stat, 1325, 1329-30,
2S. Rzp. No. 214, 98th Cong., lit Soso. I (1983),
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1.6.12. Public Law Number 101-189 § 821

Requirement for certificate of independent price determination in
certain department of defense contract solicitations

1.6.12.1. Summary of the Law

This section of public law requires the Secretary of Defense to propose a revision to FAR
3,103-1 so that it no longer exempts work performed by foreign suppliers outside the United
States from having to execute a Certificate of Independent Price Determination (a certificate
against collusive bidding practices).

1.6.12.2. Background of the Law

The National Defense Authorization Act for Fiscal Years 1990 and 1991 enacted this
section,1

1.6.12.3. Law In Practice

This section has been implemented and FAR 3.103-1 no longer includes such a provision.

1.6.12.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this section, since the change to the appropriate FAR
Subpart has been accomplished.

1.6.12.5. Relationship to Objectives

Adoption of the Panel's recommendation will help streamline the body of acquisition laws,

IPub, L, No. 101-189, § 821, 103 Stat, 1352, 1503 (1989).
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1.6.13. Public Law Number 101-189 § 822

Uniform rules on dissemination of acquisition information

1.6.13.1. Summary of the Law

This section of public law requires the Secretary of Defense to amend the DFARS so that
it contains a single, uniform regulation for DOD regarding dissemination of, and access to,
acquisition information.

1.6.13.2. Background of the Law

The National Defense Authorization Act for Fiscal Years 1991 and 1992 enacted this
section.I According to the Senate report,2 this provision was in response to "Ill Wind." Tile
House Armed Services Committee stated in its report on the National Defense Authorization Act
for Fiscal Years 1990 and 1991:

I . . this provision is intended to improve the efficiency and
effectiveness of Department of Defense acquisition practices and is
not intended to provide a basis for a private party to challenge the
validity of any implementing rule issued by a Department of
Defense component on the ground that it is inconsistent with
Department of Defense or government-wide policy.3

1.6.13.3. Law In Practice

An interim rule has been published in the Federal Register.4

1.6.13.4. Recommendation and Justification

Retain

The Panel recommends retaining this section until the final rule has been published. At
that tiii,:,, the section should be repealed.

1.6.13.5, Relationship to Objectives

This section supports the Panel's objective of identifying a broad policy objective, but
leaving the detailed implementing methodology to the regulators.

IPub. L. No. 101-189, § 822, 103 Stat. 1352, 1503 (1989).
2S. REp. No, 81, 101st Cong., Ist Seass. 197 (1989).
3 H,R. REP, No, 331, 101st Cong,, Seas. 611 (1989).
455 Fed, Reg. 28614 (1990),
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2. CONTRACT ADMINISTRATION

2.0. -Introduction

This Chapter sets forth the Panel's recommendations concerning laws relating to contract
administration. These laws apply primarily to matters arising after award of a DOD contract,
although in some cases there is preaward application such as the use of cost principles in pricing
contracts and determining the need for and the scope of a warranty provision. Similarly, other
laws such as the Truth in Negotiations Act which have substantial post award application were
not considered as part of the Panel's construct of contract administration. The Panel divided the
laws into the following seven categories:

* Contract Payment

* Cost Principles

• Contract Audit and Access to Records

• Cost Accounting Standards

* Administration of Contract Provisions Relating to Price, Delivery and Product Quality

• Claims and Disputes

* Extraordinary Contractual Relief

The Panel's statutory mandate to streamline the acquisition process and eliminate laws that
are unnecessary for the establishment and administration of the buyer and seller relationship has
particular application to laws relating to contract administration, Acquisition laws should focus
on the contract formation process at which point national policies favoring competition,
protection and support for small businesses, and domestic content laws are implemented. Lacking
statutory guidance, decisions by procurement officials would not necessarily reflect the national
policy decisions artik;ulated in the laws passed by Congress and approved by the President.

After the contract is awarded, however, the normal buyer and seller relationships and
dynamics should apply, At this point, the focus is on compliance by both parties to previously
agreed upon terms. The buyer wants a conforming item delivered on time and the seller wants
timely payment and the opportunity to establish expertise and credibility for subsequent
procurements of the same or similar items. There should be little difference from the forces that
affect buyers and sellers in the private sector, Only in those limited areas where this normal,
mutually understood relationship fails to protect the pre-established rights and obligations of the
parties should extraordinary measures be taken. Even here, most matters of concern could be
addressed through regulation.
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The Panel was keenly aware that the contract administration process involves millions of
discrete actions each year such as acceptance of items, payment, cost determinations, assertion of
warranty actions or contractor claims among many others. Given the large number and variety of
actions, drafting laws is a venture that should clearly be demonstrated as being worth the cost
imposed on buyers and sellers. Any attempt should not in turn create worse problems for the
much larger number of contractors in the universe which has been identified for reform by new
legislation.

The contract administration process should focus on the most efficient manner to ensure
contract compliance. The cost of administration to the Government should be commensurate
with the results of the effort expended, and the cost to the contractor should be the minimum
amount necessary to demonstrate compliance with contract terms and conditions, The Panel had
as one of its guiding principles to facilitate the entry and retention of small businesses and
companies selling commercial items in the DOD market, To the extent that costs of verifying
contract compliance markedly increase the costs of commercial items or items that small
businesses can readily supply, this key objective will not be met,

Finally, the Panel felt that, particularly in the area of contract administration, the laws
should be easily located, understood and susceptible to compliance. The tens of thousands of
companies ranging from the largest multidivisional companies to the "Mom and Pop" operations
should not have to seek extensive advice or counsel or assistance from their elected
representatives to locate and understand the laws that relate to contract compliance with their
customer - the Government,

2.0.1. The Contract Administration Process

The contract administration process involves those activities necessary to ensure that the
parties fulfill their respective obligations under the contract, The process runs from the day the
contract is awarded through contract close-out, It includes monitoring the contractor's
performance at a level deemed appropriate to ensure the quality of the services or product,
adjusting the specifications and pricing of the contract as necessary to reflect changes in
assumptions about the work to be done, formally accepting the services or product to allow for
contract payment and resolving disputes.

The level of contract administration activity can vary widely depending on the nature,
object, and duration of the contract. A competitively awarded firm, fixed price contract for 30
day delivery of a commercial, off-the-shelf item will usually require no more than destination
inspection and acceptance and payment. In contrast, a large cost reimbursement contract for
engineering, developing and producing technologically complex systems over a period of years
may require placing full-time contract management personnel in a contractor's plant to identify
and solve problems.

FAR Part 42 prescribes general policies and procedures for assigning and performing
contract administration functions and related audit services, FAR 42.3 breaks contract
administration functions into sixty-seven specific activities, DFARS 242.203 assigns
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administration functions for most D.,.nse contracts to the Defense Contract Management
Command (DCMC), a component of the Defense Logistics Agency (DLA). DCMC and two
Defense agencies, the Defense Contract Audit Agency (DCAA) and the Defense Finance and
Accounting Service (DFAS), perform almost all post award functions in DOD.

fhe establishment and operation of these agencies have not been without difficulties both
for DOD contractors and the DOD buying activities. However, these agencies were established
with the stated purposes of providing one face to industry in their functional areas, greater
uniformity of application of the contract administration laws and regulations, and better service to
both buyers and sellers by economies of scale, automation initiatives, and use of the best
manaSemcnt practices. Many initiatives are underway to achieve these goals although much
remains to be done. The Panel's recommendations take into account these organizational
structures and initiatives designed to facilitate a more efficient acquisition process. A brief
description of the agencies is set forth below,

Defense Contract Management Command

Prior to 1990, contract administration was performed by the individual military services
and DLA. The services managed contracts for major weapons systems. DLA managed contracts
for weapons systems, consumable items and spare parts. In February 1990, DCMC was formed
and in June 1990 the majority of DOD contract administration functions were consolidated under
DCMC. DCMC was one of the first major initiatives to result from the Defense Management
Review (DIMR), DOD's blueprint for streamlining and improving its operations.

The DMR noted that the consolidation would streamline contract administration services,
save overhead and personnel costs and present one unified face to industry un contract
administration policies and regulations. Currently, DCMC with 19,000 personnel worldwide is
responsible for contract administration involving 25,000 contractors and 413,000 contracts valued
at $740 billion.

DCMC has adopted a number of initiatives to facilitate the effective performance of its
mission. One initiative that allows DCMC to allocate resources effectively and efficiently in the
performance of its mission is called Process-Oriented Contract Administration Services
(PROCAS). Under PROCAS, Government and contractor representatives work together to
identify key contractor processes for improvement. The goals of PROCAS are to prevent
problems before they occur, continuously improve a contractor's processes and products, and
monitor contract performance to the extent necessary.

Defense Contract Audit Agency

The Defense Contract Audit Agency, established in 1965, is a Defense agency under the
direction, authority, and control of the DOD Comptroller. DCAA's mission is to perform all
contract audits for DOD and provide accounting and financial advisory services for the
negotiation, administration, and settlement of contracts and subcontracts. The charter also
authorizes providing :ýontf act audit services to other Federal agencies on a reimbursable basis.
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DCAA conducts independent audits in accordance with generally accepted Government auditing
standards issued by the Comptroller General of the United States.

To assure contract compliance and prevention of fraud, waste, and abuse without greatly
increasing audit oversight, there is coordination and communication among all audit entities --
Federal auditors, company internal auditors, and outside CPA firms. DCAA's goal is to work
with contractors to improve their internal control systems to document that they comply with
Federal procurement regulations and to ensure that those contractors who are successful receive
less Government oversight.

DCAA has made progress reaching this goal through its support and implementation of
the DOD Contractor Risk Assessment Guide (CRAG) Program. CRAG is designed to encourage
DOD contractors to develop more effective internal control systems and to improve the
effectivencss and efficiency of DOD oversight. Contractors who can demonstrate the
implementation of internal control systems that meet CRAG control objectives receive less direct
Government oversight. Under CRAG, the scope of DCAA audit oversight can be reduced by
assessing the effectiveness of internal controls on contre tor accounting and audit systems,
thereby enabling DCAA to concentrate its resources on knowk'n problem areas.

Defense Finance and Accounting Service

The Defense Finance and Accounting Service (DFAS) was established as a separate DOD
agency iti January 1991 as the result of a Defense Management Review (DMR) initiative. DFAS
is responsble for the finance and accounting ftitctions of all DOD components. During the next
several years, DFAS plans to consolidate operations; standardize policy, systems, and operations;
expand innovative use of technology; increase civilian and military work force productivity; and
elimin•te unnecessary policies and procedures.

Within fivt years, DOD component finance and accounting functions, except some direct
customer support and data input functions, will be consolidated into several DFAS Centers of
Excellence. Organizational structures and operating procedures will be standardized by function
when the same function exists at more than one DFAS Center. DFAS projects that these
initiatives, among others, will reduce its operating costs by half.

Finance and accounting policies will be implemented consistently throughout DOD.
Standard DOD-wide policy and procedural guidance suitable for use at all levels will be
developed and maintained by DFAS management, There will be a single, standard contract
payment system, which will significantly improve efficiency and expedite payments to contractors,

As with DCMC and DCAA, DFAS is committed to streamlining and reducing the costs of
its operations. The initiatives of these three Defense agencies are consistent with the Panel's goal
of making the acquisition process more efficient and cost effective.
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2.0.2. Summary of Panel Recommendations

One hundred and seven laws were identified as falling within the category of contract
administration. Nineteen were eliminated from further consideration as "not acquisition related"
in the initial screening, The Panel's recommendations on the remaining 88 are:

* Repeal 14
* Amend 12
* Retain 43
* Delete 1
@ No action 18

The Panel's recommendations on the subelements of contract administration laws are as
follows:

2.0.2.1. Contract Payment

The fifteen laws relating to payment were among the most duplicative, dispersed, and
difficult to understand of any of the contract administration laws. The primary recommendations
are to consolidate a number of these laws into a single statute, renamed "Contract financing," and
to add statutory guidance on making such payments with special attention to the needs of small
businesses. In addition to recommending repeal of several outmoded statutes, the Panel
recommends amending the Prompt Payment Act to change the procedures for computing
discounts. As discussed in more detail later in this report, recent statutory changes to this act
have slowed rather than expedited payment to contractors,

2.0.2.2. Cost Principles

Three laws were categorized as cost principles although these included the Vinson-
Trammell Act, which is actually a limitation on profits. However, the Panel objectives were
satisfied by including this law with the laws more generally ac'epted as relating to cost principles.
Section 2324 of Title 10 received the most attention from those who provided comments to the
Panel during its deliberations. This included extensive input from both industry and Government
sources and resulted in extended discussion during Panel meetings. The keen interest in this law
was exemplified by the action of the Congress in amending it in the National Defense
Authorization Act for Fiscal Year 1993. The amendments to the so called "penalty provisions"
were similar to those which the Panel had been considering and should alleviate most of the
concerns expressed by industry about the law. In addition, the Panel recommends that the
detailed coverage on individual cost elements be repealed and left to the regulatory process. This
will allow flexibility in future application while taking into account the Congressional interest in
this area. Consistent with the Panel's objective of placing policy guidance and basic concepts in
law while leaving implementation to regulations, the Panel also recommends that 10 U.S.C.
§ 2324 be amended to include guidance on total costs, on what constitutes a cost, and cost
allowability.
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2.0.2.3. Contract Audit and Access to Records

This category of contract administration laws also generated extensive comments from
both industry and Government commentators. Of the twenty-one laws identified, 10 U.S.C.
§ 2313 received the most scrutiny and became the centerpiece of the Panel's recommendations.
The Panel recommends that a consolidated audit and access to records statute be enacted by the
Congress, eliminating duplication or outmoded elements, while adding exemptions and new
categories of contracts to be audited, These exemptions and categories of contracts had been set
forth in regulations for many years without a clear trail back to the statute, Consistent with its
objective of facilitating the purchase of commercial items, the Panel recommends that 10 U.S.C.
§ 2313 be listed as one of the statutes inapplicable to procurement of commercial items,

2.0.2.4. Cost Accounting Standards

The Panel's consideration of cost accounting standards focused on the impact of these
standards on the purchase of commercial items, The Panel was informed of an increasingly
prevalent practice of DOD suppliers maintaining separate production facilities for commercial and
DOD work due to the additional costs occasioned by DOD laws and regulations such as the cost
accounting standards. Many suSgestions for changes to the standards or their application to
contractors or classes of contractors were made to the Panel, The Panel felt that imposition of
these standards could add significantly to the cost of doing business for a basically commercial
contractor and that a number of the suggestions for changes to the standards or their application
had merit. However, after reviewing the enabling statute for the Cost Accounting Standards
Board, the Panel decided that necessary improvements or reforms could be carried out by the
Cost Accounting Standards Board using its existing authority. Thus, the Panel makes no
recommendation for legislative action, but recommends that the Cost Accounting Standards
Board take early action to consider the issues brought to the Panel's attention, Of particular
importance to a strong industrial base and expansion oi competition would be regulatory changes
to facilitate the purchase of commercial items,

2.0.2.5. Administration of Contract Provisions Relating to Price, Delivery, and Product
Quality

Although not falling into easily recognizable categories such as audit and access to records
or cost accounting standards, there are eleven laws relating to contract administration issues such
as product quality, place of delivery, and assignment of contracts, Of these laws, 10 U.S.C. §
2403 covering warranties on major weapons systems and 41 U.S.C. § 15 covering assignment of
contracts were the subjects of most of the comments and recommendations to the Panel, After
reviewing the results of several studies addressing the cost effectiveness of warranties on major
weapons and hearing both industry and Government sources question the utility of a mandatory
warranty for major weapons systems, the Panel recommends the repeal of 10 U.S.C. § 2403,
Alternatively, if the Congress continues to mandate the use of such warranties, recommendations
are made for changes to the current law to meet some of the concerns expressed to the Panel,
With respect to 41 U.S.C. § 15, the Panel recommends retention of this law which has served its
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purpose well, but also recommends that its application to contracts not be dependent upon a state

of war or national emergency.

2.0.2.6. Claims and Disputes

The primary statute governing contract claims and disputes is the Contract Disputes Act
(CDA), 41 U.S.C. §§ 601-613. The Panel gave extensive consideration to the CDA and other
statutes that taken together, comprise the claims and disputes process. Under the CDA, there is
overlapping jurisdiction between the United States Claims Courtl and the agency boards of
contract appeals, and any thorough consideration of claims and disputes must take into account
whether such duplication is warranted. Congress had choices to make in determining the
jurisdiction of the dispute resolution forums and could have chosen, for example, to grant judicial
review only after exhaustion of administrative remedies. Alternatively, if the Claims Court is to
have original jurisdiction, a duplicative, heavily proceduralized administrative forum is not, strictly
speaking, necessary. The choices have already been made, however, and Congress established
what has proven to be a workable system.

After completing its top to bottom review of claims and disputes, the Panel concluded that
while major changes are not necessary, the claims and disputes process does need fine tuning in
some areas,

Because some United States District Courts have persistently but erroneously asserted
jurisdiction over contract claims under the Little Tucker Act, 28 U.S.C. § 1346, the Panel
recommends a clarifying amendment to this statute, Other Panel recommendations would achieve
the following: a uniform appeal period of ninety days both at the Claims Court and the agency
boards of contract appeals; a simplified, uniform certification requirement for all contract claims; a
$100,000 threshold rather than the current $50,000 threshold for claims certification; a $25,000
threshold rather than the current $10,000 for accelerated appeals at the boards of contract
appeals; and a six year statute of limitations for the filing of contract claims.

Statutory amendments in section 907 of the Federal Courts Administration Act of 1992
and in the National Defense Authorization Act for Fiscal Year 1993 have gone a long way to
correcting problems with claims certification and also with shipbuilding claims. Few additional
adjustments are needed in these areas that have been problematic for the Government contracting
community in the past,

2.0.2.7. Extraordinary Contractual Relief

The authority, contained in 50 U.S.C. §§ 1431-1435 dates back in one form or another to
extraordinary authority granted by the Congress in World War I. Departments and agencies,
acting under authority delegated by the President, are authorized to award or amend contracts,
make advance payments without regard to other laws, or indemnify against unusually hazardous

IDuring the writing of this report, Congress changed the name of the Claims Court to the Court of Federal Claims.
See Federal Courts Administration Act of 1992; Court of Federal Claims Technical and Procedural Improvements
Act of 1992, Pub. L. No, 102-572, § 907(a) & (b).
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or nuclear risks, More detailed guidance is contained in an executive order and implementing
regulations, Comments to the Panel and review of the actions taken pursuant to the law
demonstrate its continued need and that the law is being carried out prudently. However, as with
41 U.S.C. § 15, the Panel recommends that the law be available for use even when the United
States is not at war or in a state of national emergency. There are contingency military operations
or relief operations following natural disasters that make a compelling case for the use of' this
extraordinary authority at any time.
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2.1. Contract Payment

2.1.0. Introduction

The Panel identified 15 statutes in the area of contract administration relating to contract
payment. Further examination revealed that, while 10 U.S.C. § 2307, "Advance payments," was
the primary payment statute in Title 10 addressing advance, progress and partial payments, there
were several other similar statutes scattered throughout the U.S. Code, These statutes, 10 U.S,C.
§ 7312, "Repair or maintenance of naval vessels: progress payments under certain contracts," 10
U.S.C. § 7364, "Advancement of funds for salvage operations," and 10 U.S.C. § 7521, "Progress
payments for work done; lien based on payment," all relate to allowances for progress payments
and liens in certain types of naval contracts, including vessel repair and maintenance, and salvage
operations. Keeping in mind its statutory mandate to streamline the defense acquisition process,
the Panel recommends that the other payment statutes be repealed as independent sections and
that their substance be merged into 10 U.S.C. § 2307 as new subsections, This move would
retain the authority of these various statutes in a centralized location in the Code,

The Panel also recommends renaming 10 U.S.C. § 2307 from "Advance payments" to
"Contract financing," The new title more accurately reflects the purpose and context of the
proposed consolidated statute and is the same title as the major implementing payment regulation.
Finally, an introductory provision was added to 10 USC. § 2307 that clearly states DOD's policy
of making payments in a timely manner to facilitate contract performance while protecting the
security interests of the Government, The Panel believes that both the Government and the
private sector will benefit from the development of this centralized, consolidated statute,

While examining the payment statutes, the Panel noted that 31 U.S.C. § 3324,
"Advances," which is applicable to all Government agencies, contained authority duplicative of
that contained in 10 US.C. § 2307, The Panel considered recommending repeal of this statute in
favor of the proposed consolidated statute at 10 U.S.C. § 2307, but was concerned that
eliminating 31 U.S.C. § 3324 would cause unnecessary questions regarding the applicability of
this authority to all Government agencies. The Panel, therefore, recommends that this statute be
retained,

The Panel received several comments from Government and industry representatives on
the current use and effectiveness of the Prompt Payment Act, 31 U.S.C. §§ 3901- 3907. The
consensus among the commenters and the Panel was that the Act is a useful and necessary tool in
the business relationship between the Government and the contracting community, However, one
significant problem was identified. 31 U.S.C. § 3904 contains a provision allowing a discount if a
payment is made within a certain time period, The current statute provides that this time period
will begin from the date of the invoice. Various Government representatives noted that the
additional time needed for mailing and routing of these invoices made it very difficult to pay these
invoices in time to benefit from the discount. If the discount cannot be taken, the paying office
waits until near the end of the thirty day period, This is done because of sound cash management
principles, To solve this problem, the Panel recommends that 31 U.S.C. § 3904 be amended to
allow the discount period to begin at the later of the receipt of the invoice or receipt of the goods
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and services. This proposal will give the Government more time to make payments and increase
the likelihood that the payments will be made within the discount time limit. The Government will
benefit ftom the discount and industry will benefit by receiving its payments more quickly.
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2.1.1. 10 U.S.C. § 2307

Advance payments

2.1.1.1. Summary of the Law

This section allows an agency to make advance, partial, or progress payments under
contracts for property or services, not to exceed the unpaid contract price, provided adequate
security is given to the Government and such payments are in the public interest. It also specifies
a procedure to be followed if a remedy coordination official determines that a contractor has
requested advance, partial, or progress payments based on fraud,

2.1.1.2. Background of the Law

Prior to the enactment of 10 U.S.C. § 2307, the advance of public money was prohibited
by statute unless allowed by the appropriation. I Express statutory authority permitting the use of
advance payments was necessary to overcome this prohibition, 2 This section was part of the
Armed Services Procurement Act of 1947.3 Legislative history shows that Congress passed this
section in response to the difficulties some defense contractors experienced in trying to obtain
necessary financial support from commercial lending sources during World War II.4 Congress
intended that defense contractors producing products and services necessary to DOD would have
the critical financial backing necessary to ensure their availability to the armed services in the
event of a national emergency, 5

Several amendments were later made to this section, A 1958 amendment permitted the
head of any agency to delegate his powers to other agency officers. 6 In 1978, Congress added a
provision requiring written notification to the Senate and House Armed Services Committees of
payments exceeding $25 million, with an opportunity for either Committee to disapprove such
payment.7 The 1985 amendment permitted progress payments only if the work done satisfied the
quality requirements in the contract, and then only for 80% of the work done on the project so
long as the contractual terms, specifications, and price are not definite. 8 This section was later
repealed, but its substance was included in subsection (d) of the statute. 9 Finally, in 1990,

IR.S. § 3648 (1875), as amended by 31 U.S.C. § 529 (1952),
2Offie of General Counsel of the Department of the Navy, Navy Contract Law, 2d ed, (1959).
3Arnned Services Procurement Act of 1947, ch. 65, 3 5, 62 Stat, 20, 23.4S, REP, No, 571, 80th Cong., 2d Sess. 18-19 (1947), reprinted in 1948 US,C.C,A.N, 1048, 1066.67,
51d. at 18,
6Act of August 28, 1958, Pub, L. No. 85-800, § 9, 72 Stat, 966, 967.
7Department of Defense Appropriation Authorization Act of 1974, Pub. L, No, 93-155, 1 807(c), 87 Stat. 605, 616
(1973).

5Natlonal Defbnse Authorization Act for Fiscal Year 1986, Pub, L. No. 99-145, 6 916, 99 Stat, 583, 688-89(19s5),
YCodifcation of Military Laws, Pub, L, No. 100-370, § (0(1)(A), 102 Stat, 840, 846 (1988).
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Congress authorized the agency head to reduce or suspend further payments to contractors based
on substantial evidence of fraud, 10

In spite of numerous changes, the legislative history of this section shows almost universal
support for the practice of advance, partial, Pnd progress payments. 11 The only argument against
this provision concerned the increased financial risk to the Government as a result of the increased
financial support to contractors,12 More recently, this section has been used with special
peacetime contracts that demand payments prior to completion, such as contracts with nonprofit
institutions or contracts with very long lead times, 13

2.1.1.3. Law In Practice

There are numerous provisions concerning payments throughout the Federal Acquisition
Regulation (FAR) and the Defense Federal Acquisition Regulation Supplement (DFARS),
Advance payments are specifically addressed in FAR Part 32 and 52,232-12 and 52,232-16,

'The Offlce of the General Counsel of the Department of the Air Force noted that most
ncquisition statutes impose conditions, restrictions, or limitations on contracting officials, When
statutes do grant authority, as this one does, it is usually given to overcome other statutory
restrictions. 14 Since 10 U.S.C. § 2307 is one of the few statutes that gives DOD actual authority,
the Air Force recommends its retention in some form, 15 Headquarters, Air Force Systems
Command, supports the consolidation of the payment laws, 16 The Defense Systems Management
College recommended that the title of this statute be changed to reflect the approach used in FAR
Part 32 which differentiates between "financing" and "payment" methods, It also mentioned that
FAR section 32.104 would provide an excellent basis for a policy section in this statute, 1'7

2.1.1.4. Recommendations and Justification

Retain the current authority contained In this statute and
merge the substance of three other payment statutes Into this
statute.

10National Defense Authorization Act for Fiscal Year 1991, Pub. L, No, 101.5 10, § 836(a), (b), § 1322(a)(4), 104
Stat. 1485, 1615-16, 1671 (1990),
"! George Washington University Government Contracts Program, The Armed Services P-rocurement Act of 1947:
A Legislative Abstract (1991).
121d,
131d,
14Memorandum from John P, Janecok, Assistant General Counsel (Procurement), Department of the Air Force to
Abner Young, SAF/AQCP, Department of the Air Force (Mar, 3, 1992).151d.
16Memorandum from Brig, Gen, John M. Nauseef, Deputy Chief of Staff, Financial Management & Comptroller,
Department of the Air Force (Mar. 6, 1992),
"17Memorandum from LtCol Terry Raney, USAF, Department Chair, Contractor Finance Department, Defense
Systems Management College to the Chairman of the DOD Advisory Panel on Streamlining and Codifying
Acquisition Laws (Apr. 30, 1992).
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This section should be renamed "Contract financing" and the substance of 10 USC. §§
7312, 7364, and 7521 should be incorporated into the renamed 10 U.S.C. § 2307. 10 U.S.C. §
2307 is currently named "Advance payments," The consolidation of these statutes will eliminate
duplication, and the renaming of 10 U.S.C. § 2307 will more accurately reflect the purpose and
context of the proposed consolidated statute.

The new "Contract financing" statute should be organized as follows:

e An introductory policy section that states that payments shall be made in a timely
manner to facilitate contract performance while protecting the security interests of the
Government.

e Several subsections covering advance payments, progress payments, and other special
payment situations should be included,

10 U.S.C. § 2307 is the section on payment most used by DOD. 10 U.S.C. §§ 7312,
7364, and 7521 all relate to allowances for progress payments and liens in certain types of naval
contracts, including vessel repair and maintenance, and salvage operations, These sections should
be repealed as independent sections and merged into the proposed consolidated 10 U.S.C. § 2307
as subsections,

The Navy has expressed a concern about merging the substance of 10 U.S.C. § 7521 into
the proposed consolidated payment statute, 18 This statute is specific to shipbuilding and has been
cited in the Navy's standard liens and titles clause used in all shipbuilding contracts, 19 The Navy
was concerned that this authority could be impacted If the section were merged into 10 U.S.C. §
2307,20 After being assured by the Panel that no change would be made, the Navy agreed to the
consolidation of 10 U.S.C. § 7521 and the Panel has included the Navy's proposed statutory
language in 10 U.S.C. § 2307,21

2.1.1.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process. It helps
to eliminate the duplication of authority currently present in the procurement process by merging
similar statutes into one comprehensive and centrally located law, Small businesses will also
benefit from the retention of the Government's authority to make advance, partial, and progress
payments.

"18Letter from Harvey J. Wilcox, Deputy General Coonsel (Logistics), Department of the Navy, to Gary Quigley
and Jack Harding (Aug. 5, 1992).191d.
201d.
211d,
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2.1.1.6. Proposed Statute

Section 2307. Advance pa nc

(a) Payments. authorized under this section and mad fr fnancing purposes,.. should be
made periodically and in a timely manner to facilitate contract performance while protecting th
security interests of the Government. Government financing shall be provided only to the exten
actually needed for prompt and efficient performance. considerign the availability of private
financing, The contractor's use of contract financing provided and the contractor's financial status
Aha.ll be monitored, If the contractor is a small business concern, special attention shall be given
to meetinthe contractor's financial need,

(ab) The head of any agency may--

(1) make advance, partial, progress, or other payments under contracts for
property or services made by the agency; and

(2) insert in bid-solicitations for procurement of property or services a provision
limiting to small business concerns advance or progress payments,

(bg) Payments made under subsection (ab) may not exceed the unpaid contract price,

(ed) Advance payments made under subsection (ah) may be made only if the contractor
gives adequate security and after a determination by the head of the agency that to do so would be
in the public interest, Such security may be in the form of a lien in favor of the United States on
the property contracted for, on the balance in an account in which such payments are deposited,
and on such of the property acquired for performance of the contract as the parties may agree.
This lien is paramount to ay.ll other liens and is effective immediately upon the first
advancement of funds without filing, notice or any other action on the part of the United States,

(de)(1) The Secretary of Defense shall ensure that any payment for work in progress
(including materials, labor, and other items) under a defense contract that provides for such
payments is commensurate with the work-aFeady-A.ccomplished that meets standards of Qualiy
established under the contract, The contractor shall provide such information and evidence as the
Secretary of Defense determines necessary to permit the Secretary to carry out the preceding
sentence,

(2) The Secretary shall ensure that progress payments referred to in paragraph (1)
are not made for more than 80 percent of the work accomplished under a defense contract so long
as the Secretary has not made the contractual terms, specifications, and price definite,

(3) This subsection dees-net appiy appli nly to an contracts for an amount net
i- eu of then the smaMsjjmilified u e n
threshold,
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(For contracts made by the Deportment of the Navy. the Secretary of the Navy--

(1) shall provide that the rate for progress payments on any contract awarded by
the Secretary for repair. mhintenance. or overhaul of a naval vessel shall be not less than--

(A) 95 percent. in the case of firms considered to be small businesses, and

(B) 90 percent, in the case of all other firms.

(2) may advance to private salvage companies such funds as he colnsi~df
necessary to provide for the immediate financing of salvage operations, provided such advances
am made on terms the Secretary considers adequate for the protection of the United States,

(3) shall provide that partial. progress or other payments made under contracts for
construction or cnveraion of naval vessels shall be secured by a lien in favor of the United States
upon work in progress and on property acquired for performance of the contract on account of all
payments so made. This lien is paramount to all other liensL

(g) For all contracts or amendments or modifications of contracts for services and
materials necessary to conduct research and to make or secure resorts. tests. models. or agoaratul
made by the Secretary of Defense or the Secretaries of the military departments. the provisions of
this section and subsections (a) and (b) of title 31 do not apply to any advance, progress or other
payments made on said contracts.

(eh)(1) In any case in which the remedy coordination official of an agency finds that there
is substantial evidence that the request of a contractor for advance, partial, or progress payment
under a contract awarded by that agency is based on fraud, the remedy coordination official shall
recommend that the head of the agency reduce or suspend f/rther payments to such contractor,

(2) The head of an agency receiving a recommendation under paragraph (1) in the
case of a contractor's request for payment under a contract shall determine whether there is
substantial evidence that the request is based on fraud, Upon making such a determination, the
agency head may reduce or suspend further payments to the contractor under such contract,

(3) The extent of any reduction or suspension of payments by the head of an
agency under paragraph (2) on the basis of fraud shall be reasonably commensurate with the
anticipated loss to the United States resulting ftom the fraud,

(4) A written justification for each decision of the head of an agency whether to
reduce or suspend payments under paragraph (2) and for each recommendation received by such
agency head in connection with such decision shall be prepared and be retained in the files of such
agency.

(5) The head of an agency shall prescribe procedures to ensure that, before Duch
agency head decides to reduce or suspend payments in the case of a contractor under paragraph
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(2), the contractor is afforded notice of the proposed reduction or suspension and an opportunity
to submit matters to the head of the agency in response to such proposed reduction or suspension.

(6) Not later than 180 days after the date on which the head of an agency reduces
or suspends payments to a contractor under paragraph (2), the remedy coordination official of
such agency shall--

(A) review the determination of fraud on which the reduction or suspension
is based; and

(B) transmit a recommendation to the head of such agency whether the
suspension or reduction should continue.

(7) The head of an agency shall prepare for each year a report containing the
recommendations made by the remedy coordination official of that agency to reduce or suspend
payments under paragraph (2), the actions taken on the recommendations and the reasons for
such actions, and an assessment of the effects of such actions on the Federal Government. The
Secretary of each military department shall transmit the annual report of such department to the
Secretary of Defense, Each such report shall be available to any member of Congress upon
request.

(8) This subsection applies to the agencies named in paragraphs (1), (2), (3), and
(4) of section 2303(a) of this title,

(9) The head of an agency may not delegate responsibilities under this subsection
to any person in a position below level IV of the Executive Schedule,

(10) In this subsection, the term "remedy coordination official", with respect to an
agency, means the person or entity in that agency who coordinates within that agency the
administration of criminal, civil, administrative, and contractual remedies resulting from
investigations of fraud or corruption related to procurement activities,
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2.1.2. 10 U.S.C. § 2355

Contracts: vouchering procedures

2.1.2.1. Summary of the Law

This section allows the Secretaries of the military departments, with the approval of the
Secretary of Defense and the Comptroller General, to promulgate regulations on the extent of the
itemization, substantiation, and certification required of fund vouchers for research and
development contracts prior to payment, notwithstanding laws relating to the expenditure of, and
accounting for, public funds.

2.1.2.2. Background of the Law

This section was onlginally enacted in 19521 and later codified in Title 10 and Title 32.
The legislative history of the original enactment shows that the military departments had
experienced problems negotiating research and development contracts with universities, nonprofit
organizations, and other civilian institutions because these entities were not equipped to handle
the detailed vouchering and auditing procedures involved with Government contracts, 2 The
Senate noted that the voucheiing and auditing procedures had been relaxced during World War II
for research and development contracts and that this practice had been highly successful,3 At the
time of its enactment, there were no dissenting opinions noted in the legislative history.

2.1.2.3. Law in Practice

The Council of Defense and Space Industry Associations (CODSIA) noted that this law is
outdated and has created inefficiencies and hardships because of cumbersome processing
procedures. It recommended that this law be repealed in order to promote uniform vouchering
procedures throughout all Government agencies. CODSIA also stated that this statute has placed
an onerous administrative burden on the contractors to which it applies.' P: - Defense Systems
Management College (DSMC) noted that to adopt simplified voucheii.-; procedures for all
contracts, substantial clarification would be needed because of the differing performance
requirements of cost versus fixed price type contracts. Most research and development contracts
are cost type, while the majority of production contracts are fixed price. DSMC recommends that
a detailed discussion of the implications of the simplified vouchering system should be included in
the legislation or implementing regulations. 5

lAct of July 16, 1952, ch. 882, § 6, 66 Stat. 725, 726.
2S. REP, No, 936, 82nd Cong., lst Sess. 4 (1952), reprintedIn 1952 US,C.C.A.N, 2278, 2281,
31d
4 Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr. 23, 1992).
5L.tter from LtCol. Terry Raney, USAF, Department Chlir, Contractor Finance Department, Defense Systems
Management College to Chairman of the DOD Advisory Panel on Streamlining and Codifying Acquisition Laws
(Apr. 30, 1992).
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2.1.2.4. Recommendation and Justification

Repeal

This statute gives the Secretaries of the military departments the authority to promulgate
rules to simplify the vouchering procedures for only research and development contracts. In the
interest of streamlining the acquisition process, the simplified vouchering procedures permitted in
this statute should be applied to all Government contracts, not just to research and development.
The Panel further recommends that these simplified procedures be promulgated in the regulations,
not in the statute. There are numerous provisions in the Federal Acquisition Regulation (FAR)
regarding vouchering procedures. The implementation in the regulations provides a greater
degree of flexibility in application than do the provisions of the statute. The Panel recommends
this statute be repealed, but that the concept of simplified vouchering procedures and the
implications of this policy change be fully explained in subsequent regulations.

2.1.2.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process, It helps
to eliminate the duplication of authority currently present in the procurement process by repealing
statutes that have been successfully implemented in the applicable regulations. This
recommendation will also facilitate Government access to all types of commercial technologies
and skills, not merely those associated with research and development,
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2.1.3. 10 U.S.C. § 7312

Repair or mainteiance of naval vessels: progress
payments under certain contracts

2.1.3.1. Summary orthe Law

This law requires the Secretary of the Navy to provide the rate of progress payments on
naval ship contracts for repair, maintenance, or overhaul to be not less than 95% for small
businesses and not less than 90% for all other businesses.

2.1.3.2. Background of the Law

This law was originally passed in 19871 and provided that the progress payments made by
the Navy on naval ship contracts would be 90% to small businesses and 85% to all other
businesses.2 It was amended in 1988 to add the words "shall be" before the existing words "not
le3s than."3 This provision was proposed by the House to establish that the specified rates were
minimum rates. The Senate receded, 4 The last amendment to this statute, enacted in 1989,5
increased the minimum rates in the law by 5% and extended "the applicability of the provision to
nuclear-powered vessels and to ship work required to be performed in greater than one year. ",6

2.1.3.3. Law in Practice

One comment was received on the impact this law has had in practice. The Council of
Defense and Space Industry Associations (CODSIA) noted that this law is necessary for the
integrity of the buyer/seller relationslip, particularly in the current economic climate,7  It
nmentioned that many of its members are experiencing financial difficulties, not because of the law
itself, but because its implementation has thrust the costs of financing on individual contractors
and subcontractors. 8 It recommended amending the statute to allow for 100% recoupment of
financing costs within 30 days of accrual and progress billing.9

1National Defense Authorization Act for Fiscal Years 1988 and 1989, Pub. L, No, 100-180, § 1102(a)(1), 101
Stat. 1019, 1145 (1987),2HR, CONF, REP, No, 446, 100th Cong,, 1st Sess, 674 (1987), reprintedin 1987 U.S.C.C.A.N. 1018, 1786,
3 National Defense Authorization Act for Fiscal Year 1989, Pub, L, No, 100-456, § 1223, 102 Stat, 1918, 2054
(1988).
HR CONF, REP, No, 989, 100th Cong,, 2d Sess. 459 (1988), reprinted In 1988 U.S,C.CAN. 2503, 2587,

5 National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L, No. 101-189, § 1612, 103 Stat,
1352, 1601 (1989).
6 H.R. CONF. REP, No, 331, 101st Cong,, 1st Sess. 669 (1989), ,'eprintedin 1989 U.SCC.A.N, 838, 1126.
7 Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr, 23, 1992).
91d
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2.1.3.4. Recommendations and Justification

Repeal and merge in 10 U.S.C. § 2307 as a subsection.

This law should be repealed as an independent statute and the substantive portions of the
law should be merged into the proposed consolidated version of 10 U.S.C. § 2307, "Contract
financing," as recommended by the Panel in its review of 10 U.S.C. § 2307. The Panel has
recommended that all statutes within Title 10 relating to contract payment and financing be
consolidated within a single comprehensive statute. This single statute will centralize all pertinent
requirements regarding Title 10 contract financing while eliminating duplication within the United
States Code. The Panel agrees with CODSIA that 10 U.S.C. § 7312 is necessary to ensure the
financial and ethical integrity of the acquisition process; however, the Panel does niot concur that a
provision requiring 100% contractor recoupment is necessary, The substance of 10 U.S.C. §
7312, as currently written, has been included in the proposed language of the consolidated 10
U.S.C. § 2307.

2.1.3.5, Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process, It
eliminates the duplication of authority currently present in the procurement process by merging
similar statutes into one comprehensive and centrally located law, Small businesses will also
benefit from the retention of the Government's authority to make advance, partial, and progress
payments,
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2.1.4. 10 U.S.C. § 7364

Advancement of funds for salvage operations

2.1.4.1. Summary of the Law

This law authorizes the Secretary of the Navy to advance fbnds to provide for the
immediate financing of nalvage operationm, These advances may be made on any terms the
Secretary deems adequate for the protection of the United States.

2.1.4.2. Background of the Law

This law was passed in 1948.1 The legislative history reveals that, at the beginning of
World War II, there was only one naval salvage company in operation capable of performing
offshore salvage operations, and none had operated on the west coast between 1937 and 1941,2
When the United States entered World War I1, the Navy commandeered the one existing salvage
company and contracted with it to cover the east coast, west coast, and the Caribbean.3 The
Navy also developed a large internal salvage operation during this time that operated plimarily in
war zones,4

Providing advancements for salvagers was an effort by the Congress to encourage the
growth of the salvage market,5 It wishoJ to relieve the Navy of some of its salvage responsibility
during peacetime while enabling naw salvage companies to emerge. 6 Congress also realized that
these salvage companies might not have the liquid capital necessary to perform large offshore
salvage operations,7

2.1.4.3. Law In Practice

The Council of Defense and Space Industry Associations (CODSIA) stated that, although
this law is not outdated and does not contain ambiguous terms, it is duplicative of 10 U.S.C. §
2307 and other advance payments statutes.8 The Navy Comptroller (NAVCOMPT) noted that
this statute contains "fairly favorable authority which doesn't require determinations and

lAct of May 4, 1948, ch. 256, § I(c), 62 Stat. 209,
2S. REp. No 1158, 80th Cons., 2d Sess. 1-2 (1948), reprinted in 1948 U.SC.C.A,N, 1510, 1511,
31d.
41d.
61d.

71d.
8Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr, 23, 1992).
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findings.'"9 It expressed concern that merging this statute into a consolidated statute could cause

the Navy to lose necessary flexibility. 10

2.1.4.4. Recommendations and Justification

Repeal and merge In 10 U.s.C. § 2307 as a subsection.

It is the Panel's recommendation that all statutes within Title 10 relating to contract
payment and financing should be consolidated within a single comprehensive statute. The Panel
recommends that 10 U.S.C. § 7364 be repealed as an independent statute and the substantive
portions of the law be merged into the proposed consolidated version of 10 U.S.C. § 2307,
"Contract financing," as a subsection. Notwithstanding NAVCOMPT concerns, the Panel
believes that by Incorporating the exact wording of 10 U.S.C. § 7364 into the new "Contract
financing" statute as a subsection, the Navy will retain the authority and flexibility it has now.
This single comprehensive statute will centralize all pertinent requirements regarding Title 10
contract payment and financing while eliminating duplication within the U.S. Code.

2.1.4.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process. It
eliminates the duplication of authority currently present in the procurement process by merging
similar statutes into one comprehensive and centrally located law. Small businesses will also
benefit from the retention of the Government's authority to make advance, partial, and progress
payments.

91nfornmal comment from Ted Belazis, Deputy Counsel, Office of the Navy Comptroller, to Harvey Wilcox, Deputy
General Counsel (Logistics), Department of the Navy (Mar. 11, 1992).
101d.
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2.1.5. 10 U.S.C. § 7521

Progress payment for work done; lien based on payment

2.1.5.1. Summary of the Law

This law authorizes the Secretary of the Navy to make partial payments during the
progress of work on a naval contract, provided the payments do not exceed the value of the work
done and the contract provides for such a payment. Each contract that provides for partial
payments will also contain a provision granting a paramount lien to the Government on the
contracted item when partial payments are made.

2.1.5.2. Background of the Law

This law was passed in 19111 and codified in 1956. As originally proposed, the law
would have allowed partial payments of only 90% of the value of the work already performed. 2

The Secretary of the Navy objected to this draft provision, claiming that it would violate existing
provisions in naval contracts,3 The Secretary also said that a 90% limitation on partial payments
would put the Government in a position in the future of having to pay, as part of the contract
price, the cost of financing the whole contract. 4 He observed that very few contractors have the
capital to fund a multimillion dollar project without partial payments along the way.5 The
Secretary felt that the safeguards and precautions already in place to protect the public were
extensive and fUrther limitations on the Navy's ability to make partial payments were not needed. 6

The statute incorporates the Navy's recommendations. There have been no further amendments
to this law.

2.1.5.3. Law in Practice

The Council of Defense and Space Industry Associations (CODSIA) stated that the
ambiguous terms in this statute have led to interpretation problems,1 Specifically, there is an
"ever increasing perception that more detailed audits are necessary, notwithstanding the fact that
most of the contracts have been fixed price contracts where the contractor is assuming risks,"8

Even with these problems, CODSIA recommended that this law be retained, but agreed the
authority could be adequately included within a subsection of the proposed consolidated statute. 9

IAct of August 22, 1911, ch, 42, 37 Stat. 32, 33,
2S. REp, No. 28, 62nd Cong,, Ist Sess. 1 (1911).
31d.
41d,
51d. at2.
6 d.at 2,
7Letter from the Council of Derense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr. 23, 1992).
81d
91d
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However, the accompanying legislation should explain the significant difference between progress
payments based on cost and shipbuilding progress payments based on percentage of completion, 10

The Defense Contract Management District Mid-Atlantic (DCMDM) of the Defense Logistics
Agency commented that, while this statute provides that the Government will have a paramount
lien over inventory in exchange for partial payments, U.S. Bankruptcy Courts and state courts
have failed to consistently recognize the Government's lien as superior.11 DCMDM suggested
that the language granting the Government a superior lien on inventory financed by advance or
progress payments could be reinforced. 12 DCMDM also noted that the requirement of a
paramount lien should not be limited to naval contracts but should apply to all Government
contracts in which progress payments are permitted. 13

The Department of the Navy submitted significant comments on the current operation of
this law. The Office of the General Counsel of the Department of the Navy stated that this statute
is used by the Navy almost daily in shipbuilding contracts, 14 The Naval Sea Systems Command
noted that "shipbuilding contracts are different from other types of contracts in that they generally
involve both extended periods of performance, some up to 10 years, and significant payments by
the Government prior to the delivery of the vessels,"13 Because of this, the Navy has found it
helpful to cite a specific statute 'n court for the Government's claimed interest in parts or
materials. 16 In fact, the Offic, of the General Counsel stated that this statute has been the
authority cited in the Navy's standard "Liens and Titles" clause and has been incorporated in more
than $14 billion in open contracts. 17 In the 80 years the Navy has been using this authority, an
understanding has developed between the Navy, its shipbuilders, and suppliers that "a
Government lien attaches when progress payments are made, and that title passes when delivery is
made to the shipyard," IS While the Navy would prefer to keep this statute, it did agree that the
essence of the statute could be incorporated into the Panel's proposed consolidated payment
statute, 10 US.C. § 2307, "Contract financing," 19

1 ld
11Letter from Michael J. Guerrera, Director of Contract Management, Defense Contract Management District
Mid-Atlantic (DCMDM-A) to Maria Ventresca, Defense Contract Management District Mid-Atlantic (DCMDM-
9)/(Feb. 28, 1992).
131d,
14 Letter from Harvey J. Wilcox, Deputy General Counsel (Logistics), Office of the General Counsel of the
Department of the Navy, to Gary Quigley and Jack Harding (Aug. 5, 1992).
15Memorandum from Eugene P. Angrist, Counsel, Naval Sea Systems Command, Department of the Navy (Aug.
4, 1992).
16Letter from Harvey I. Wilcox, Deputy General Counsel (Logistics), Office of the General Counsel of the
Department of the Navy, to Gary Quigley and Jack Harding (Aug. 5, 1992).
171d.
181d.
191d,
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2.1.5.4. Recommendations and Justification

Repeal and merge in 10 U.S.C.§ 2307 as a subsection.

It is the Panel's recommendation that all statutes within Title 10 relating to contract
payment and financing should be consolidated within a single comprehensive statute. The Panel
recommends that 10 U.S.C. § 7521 be repealed as an independent statute and that substantive
portions of the law be merged into the revised version of 10 U.S.C. § 2307, "Contract financing,"
as a subsection, While the Panel believes that CODSIA and DCMDM have posed valid points, it
is of the opinion that these concerns would be better addressed in the regulations. This single
comprehensive statute will centralize all pertinent requirements regarding Title 10 contract
payment and financing while eliminating duplication within the U.S. Code.

2.1.5.5. Relationship to Objectives

This recommendation will firther the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process. It helps
to eliminate the duplication of authority currently present in the procurement process by merging
similar statutes into one comprehensive and centrally located law,
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2.1.6. 31 U.S.C. § 1341

Limitations on expending and obligating amounts

2.1.6.1. Summary of the Law

This statute prohibits an officer or employee of the US, Government or the District of
Columbia from making or authorizing an expenditure or obligation in excess of that available in an
appropriation or fund or involving either Government in a contract or obligation for the payment
of money before the obligation is made. It also prohibits the authorization of an expenditure or
obligation of funds or the involvement of either Government in a contract or obligation for the
payment of money required to be sequestered under the Balanced Budget and Emergency Deficit
Control Act of 1985, This subsection does not apply to a corporation getting amounts to make
loans without legal liability of the U.S. Government. An article to be used by an executive
department in the District of Columbia that could be bought out of an appropriation made to a
regular contingent fund of the department may not be bought out of another amount available for
obligation.

2.1.6.2. Background of the Law

This statute was originally enacted in 1905,1 Congress has made only minor amendments
to it since that time and has not discussed these amendments in any of its reports. The statute was
codified in 1982,2

2.1,6.3. Law in Practice

No comments were received on this statute, It is referenced in FAR. 32.702.

2.1.6.4. Recommendation and Justification

No Action

This law is not unique to contracting or to DOD acquisition, It does not present a core
acquisition issue and only has an indirect relationship to contracting,

2.1.6.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel,

IAct of March 3, 1905, ch, 1484, § 4, 33 Stat. 1214, 1257.
2Act of September 13, 1982, Pub. L. No. 97-258, 96 Stat. 923,
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2.1.7. 31 U.S.C. § 3324

Advances

2.1.7.1. Summary of the Law

This statute provides that a contract paynient for services or delivery of items to the U.S.
Government is limited to the value of the items or services already delivered. The statute allows
advances only if authorized by a specific appropriation, or authorized by the President to an
individual serving in the armed forces at a distant station, or a disbursing official after determining
that the advance is necessary to carry out the duties of the official or to satisfy the Government's
obligation. The law also allows the head of an agency to advance funds from appropriations for
the payment of charges for the purchase of publications, and to the Sec retamy of the Army for
charges for messages, tolls of commercial carriers, leasing, installing, and maintaining facilities for
sending messages.

2.1.7.2. Background of the Law

This law was passed in 1894 as a limitation on the ability of heads of agencies to make
advance payments on contracts.1 In 1930, the statute was amended to permit advance payment
for the purchase of subscriptions of newspapers, magazines, and other periodicals for official use.2

Amendments in the years to follow all involved the ability of the agencies to make advance
payments for publications. In 1961, this grant was extended to include the purchase of any
publications for technical use including techjical and professional books, treatises, and
pamphlets. 3 The final substantive amendment to this law, enacted in 1974, permitted the agencies
to make advance payments to purchase publications in alternative media such as microfilm,
microfiche, and audio tape,4 The intent of Congress in all of these amendments was the same, to
allow the agencies to remain as current as possible by allowing them to purchase up-to-date
publications. It also wanted the agencies to take advantage of the substantial savings associated
with advance payments for these publications.

2.1.7.3. Law in Practice

Comments were received from the Navy and the Council of Defense and Space Industry
Associations (CODSIA) on this law. CODSIA stated that this statute overlaps the authority in 10
U.S.C. § 2307, "Advance payments," and should be consolidated into a single advance payment

IAct of July 31, 1894, ch. 174, § 11, 28 Stat. 162, 209.
2Avt of June 12, 1930, ch, 470, 46 Stat, 580, See also S. REP. No. 873, 71st Cong., 2d Sess. 1-2 (1930),
3Act of Jaly 20, 1961, Pub, L. No. 87-91, § 1, 75 Stat. 211, See also H.R. REP, No 560, 87th Cong., 1st Sess. 1-2
1961), reprintedin 1961 U.S.C.C.AN. 2117, 2118.
Act of Dec. 22, 1974, Pub. L, No, 93-534, 88 Stat, 1731.
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statute. 5 The Navy stated that, although this law is duplicative of 10 U.S.C. § 2307, it is used by

all Government agencies and should be retained. 6

2.1.7.4. Recommendation and Justification

Retain

Notwithstanding the Panel's recommendation that all statutes within Title 10 relating to
contract payment and financing should be consolidated within a single comprehensive "Contract
financing" statute, the Panel recommends that 31 USC. § 3324 be retained in its current form,
The Navy and Air Force expressed their concern that merging this law into the proposed
consolidated payment statute in 10 U.S.C. § 2307 might be viewed as limiting its authority to
DOD, although this authority would be available to the non-defense agencies even if it were only
in Title 10. The Panel is concerned, however, that eliminating this statute in favor of the
consolidated payment statute in Title 10 would cause unnecessary questions regarding the
applicability of this authority to all Government agencies.

2.1.7.5. Relationship to Objectives

This recommendation promotes the purchase of commercial products at commercial
market prices and encourages the exercise of sound judgment on the part of acquisition personnel,

5Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr, 23, 1992),
61nformal comments from Ted Belazis, Deputy Counsel, Office of the Navy Comptroller, and Steve Berman, Naval
Sea Systems Command, Department of the Navy, to Harvey Wilcox, Deputy General Counsel (Logistics), Office of
the General Counsel of the Department of the Navy (Mar, 11, 1992).
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2.1.8. 31 U.S.C. §§ 3901 - 3907

Prompt Payment Act'

2.1.8.1. Summary of the Law 2

The Prompt Payment Act gives the Federal Government an incentive to pay contractors
promptly by providing for the payment of Interest on late payments,

31 U.S.C. § 3901 defines key terms used in subsequent sections of the Act as well as
making its provisions applicable to the various Federal agencies, the Tennessee Valley Authority,
and the U.S, Postal Service,

31 U.S.C. § 3902 provides for the payment of interest on any late payment. This interest
is to be computed at the rate established by the Secretary of the Treasury and published in the
Federal Register, A business entity is not required to request the interest payment to receive it,
and each interest payment will be accompanied by a notice stating the rate and amount of the
Interest, If a business entity Is owed an interest penalty that is not paid and makes a written
demand, it is entitled to an additional penalty equal to a percentage of such late payment interest
penalty specified in regulations to be promulgated by the Director of the Office of Management
and Budget. The interest unpaid In any 30 day period shall be added to the principal and interest
will accrue on it, No additional appropriations will be given for the payment of interest,

31 U,S.C. § 3903 requires the Director of the Office of Management and Budget to
promulgate regulations to carry out the previous section, The statute outlines some specific
issues to be addressed in these regulations, including the required payment dates of contracts, the
payment of periodic payments, the review and payment of invoices, and the methods of
computing interest rates,

31 U.S.C. § 3904 limits the use of discount payments. This statute permits discounts only
when made within the specific time stated in the contract, which begins from the date of the
invoice,

IThe following statutes are contained within the Act and will be discussed here:
10 U.S.C. 1 3901 - Definitions and applications
10 U.S.C. § 3902 - Interest penalties
10 U.S,C, § 3903 -Regulations
10 U.S.C. § 3904 - Limitations on discount payments
10 U.S.C. § 3905 - Paymuent provisions relating to construction contracts
10 U,S,C. § 3906 -Reports
10 U.S.C. § 3907 - Relationship to other laws

2For a more complete summary of the Prompt Payment Act, see Michael J. Renner, Prompt Payment Art: An
Interest(lng) Remedyfor Government Late Payment, 21 PuB, CON. L. J. 177, 195-97 (1992),
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31 U.S.C. § 3905 requires a construction contractor to notify the contracting agency of
any payments and interest owed by the contractor based on substandard work. It further
mandates that each construction contract contain a clause requiring the prime contractor to pay
the subcontractor within seven days of receiving payment from the agency and a clause allowing
interest to be paid to the subcontractor on any payments not made by the prime. The
subcontractor is likewise obligated to include the payment and interest penalty clauses in any
contracts with other subcontractors. These clauses are not meant to impair the rights of the prime
and subcontractor to negotiate to permit retention of a portion of the progress payments to ensure
satisfactory performance without incurring a late payment interest penalty, and to permit a
determination that all or part of the subcontractor's payment may be withheld per the subcontract.
If the subcontract allows for the withholding of all or part of the payment due to the
subcontractor, the prime contractor must make notice to the subcontractor and the Government,
pay the subcontractor as soon as is practicable, and pay the Government interest on the withheld
payments from the eighth day after receipt of the payment ftom the Government. If the prime
contractor is notified by a supplier or subcontractor of the first-tier subcontractor of the
deficiency of performance of the first-tier subcontractor, the prime may withhold payment without
incurring interest penalties, but must pay the first-tier subcontractor as soon as is practicable.

31 U.S.C. § 3906 requires the head of each agency to submit to the Office of Management
and Budget a report detailing the payment practices of the agency during that fiscal year, which
must contain certain enumerated information outlined in the statute,

31 U.S.C. § 3907 establishes that a claim for interest penalty may be filed under section 6
of the Contract Disputes Act and states when such a claim will accrue, This section does not limit
accrual of such a claim to the time stated in this law but permits a claim to accrue according to
section 12 of the Contracts Disputes Act as well,

2.1.8.2. Background of the Law

The Prompt Payment Act of 19813 was enacted to provide incentives for the Federal
Government to pay contractors promptly as payments became due. The passage of the Act came
about as a result of the failure of the Federal Government to promptly pay contractors in the
past.4 Prior to the Act, a contractor's only recourse for late or nonpayment was to make a claim
under the Contract Disputes Act of 1978. This was not often done because of the expense
involved in making a claim, the small amount of interest usually involved, and the contractors'
apprehension that making such a claim would prejudice them when bidding on future contracts.
Some of the resultant problems included overbidding to cover costs of late payments and lack of
competition as small businesses ceased bidding on contracts.5

While the Prompt Payment Act of 1981 helped the situation, it was not long before the
agencies discovered many loopholes that drastically reduced its effectiveness, 6 After numerous

3prompt Payment Act, Pub. L. No, 97-177, 96 Stat, 85 (1982).
4 S. REP. No, 78, 100th Cong,, Ist Sess, 1-2 (1982).
51d. at2.
61d. at 5.
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complaints from the business community, the Prompt Payment Act of 1988 was passed to close
the loopholes. 7 The Act was strengthened by providing the automatic payment of interest, an
expanded agency reporting rcquirement, implementation of the Act in the Federal Acquisition
Regulation (FAR), elimination of the 15 day payment grace period, and assistance to small
businesses. At the time of passage, support was widespread for the amendments, with the
exception of the provisions concerning coverage of subcontractors involved in Federal
construction contracts,8

2.1.8.3. Law in Practice

In the years following the passage of the Prompt Payment Act of 1988, numerous
complaints have been logged. Many have involved the implementation of the Act in the FAR,
primarily in subpart 32.9, and the Office of Management and Budget (OMB) Circular A-125,
These complaints include the fact that payment due dates vary by both the types of payments
made under the Government contract and the event used as the starting point to determine when
payment is due.

Several other complaints have been received from both industry and military
organizations. The U.S. Army Armt.nent, Munitions and Chemical Command noted that when
payment is made late on a judgment resulting from a contractor's j!aim, the interest that accrues is
not paid by the agency paying the judgment amount. 9 The payment laws are ambiguous as to
who is responsible for the payment of ltte payment penalty fees and interest. 10 The Defense
Finance and Accounting Servi-e mention:d that there seems to be no statute of limitations on the
filing of claims for prompt payment interest. 11 It stated that it often receives claims for the
payment of interest on invoices that were paid four to six years ago. 12 It recommended including
a statute of limitation on the presentation of claims for interest. 13

Global Associates, an industry source, noted that definitions contained in OMB Circular
A- 125 are ambiguous and these ambiguities affect the determination of which contracts qualify for
prompt payment interest. 14 It complained that, although the Federal Government takes title to
property upon arrival at the installation, this does not constitute acceptance by the Government
for contractual and advance payment purposes. 15 The Council on Governmental Relations
(COGR) noted another problem with the OMB Circular. COGR stated that the definition of

71d. at 5; Prompt Payment Act Amendments of 1988, Pub. L. No. 100-1%, 102 Stat. 2455,
8S.REP. No. 78, 100th Cong., 1st Sesi. 24 (1988); H.R. REP. No. 927, 99th Cong., 2d Seas 14 (1987).
9Letter from Larry M. Goodknight, Director, B&P Policy and Management Directorate, He.adquarters, U.S. Army
Atmament, Munitions and Chemical Command, Department of the Army to Joanne Barreca, Acquisition Law
Task Force, Defense Systems Management College (Feb. 3, 1992).
!'Od
1 llnformal comment from Steve Giebeihaus, Defense Finance and Accoueting Service, to Robert Burton, Office of
General Counsel, Defense Logistics Agency (Feb. 11, 1992).
121d.131d.
14Letter from W.H. Dearing, Global Associates, to Joanne BarrewA, Acquisition Law Task Force, Defense Systems
Management College (Jan, 6, 1992).
15!d.
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"invoice payment" contained in the circular excludes vouchers submitted for payment under cost
reimbursement contracts for Federal research at the nation's nonprofit colleges and universities;
thus, they are not protected by the Prompt Payment Act and receive no interest for late
payments. 16 It recommended amending the statute to prevent "such inequitable
implementation.,"17

The major complaint voiced about the Act appears to be the starting point of the discount
period contained in 31 U.S.C. § 3904. One of the amendments to the Act in 1988 was to change
the starting point of the discount period to the date of the invoice. Prior to 1988, the discount
period began at the later of the receipt of the invoice or the receipt of the goods or services. The
Office of the Comptroller of the Department of Defense, the Office of General Counsel for the
Department of the Navy, the Command Counsel of Headquarters, Air Force Systems Command,
the Office of General Counsel for the Department of the Air Force, and the Office of Financial
Management & Comptroller of Headquarters, Air Force Systems Command all agree that a
change should be made to the current language concerning the beginning of the discount period. 18

The Command Counsel of the Air Force Systems Command noted that the current discount
period is virtually impossible to meet in the 10 days allotted for payment since days are lost in
mailing, processing, and weekends. 19 The Office of the Comptroller of the Department of
Defense (DOD Comptroller) stated that it has experienced a 15% increase in lost discounts from
FY90 to FY91 20 It also mentioned that once the discount period is lost, the Government often
holds the invoice and does not pay it until the end of the 30 day period. 21

The Air Force commentators and the DOD Comptroller suggested a return to the pre-
1988 language of 31 U.S.C. § 3904, thereby extending the discount period to the later of the
receipt of the invoice or the receipt of the goods or services. 22 The General Counsel of the Navy

16Letter from Kate Phillips, Council on Government Relations, to Joanne Barreca, Acquisition Law Task Force,
Defense Systems Management College (Mar. 18, 1992).
171d.
18Letter from Alvin Tucker, Deputy Chief Financial Officer, Office of the Comptroller of the Department of
Defense to the Honorable Edward Mazur, Controller of the Office of Federal Financial Management, Office of
Management and Budget (Feb. 12, 1992); Letter from Theodore T. Belazis. Deputy Counsel, Office of
Comptrolier of the Navy, to Gary Quigley, Deputy General Counsel, Defense Logistics Agency (Apr. 28, 1992),
Memorandum from Anthony J. Perfilio, Command Counsel, Headquarters Air Force Systems Command (Mar. 6,
1992); Memorandum from John P. Janecck, Assistant General Counsel (Procurement), Office of General Counsel,
Department of the Air Force to Abner Young, SAF/AQCP (Mar. 3, 1992); Memorandum from Brigadier General
John M. Nausecf, USAF, DCS/Financial Management & Comptroller, Headquarters Air Force Systems Command
(Mar. 6, 1992).
"Memorandum from Anthony Perfilio, Command Counsel, Headquarters Air Force Systems Command (Mar. 6,
1992).
20Letter from Alvin Tucker. Deputy Chief Financial Officer, Office of the Comptroller of the Department of
Defense to Lhe Honorable Edward Mazur, Controller of the Office of Federal Financial Management, Office of
Management and Budget (Feb. 12, 1992).
2 11d.
22 Memorandum from Brigadier General John M. Nauseef, USAF, DCS/Financial Management & Comptroller,
Headquarters Air Force Systems Command (Mar. 6, 1992);, Memorandum from Anthony J. Pcrfilio, Command
Counsel, Headquarters Air Force Systems Command (Mar. 6. 1992).
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also suggested a change to this statute but that would limit the discount period to the receipt of

the invoice only. 23

2.1.8.4. Recommendations and Justification

Amend 31 U.S.C. § 3904 to extend the discount period and
retain the rest of the Prompt Payment Act.

The Panel recommends amending 31 U.S.C. § 3904 to allow the discount period to begin
at the later of the receipt of the invoice or the receipt of the goods and se,'vices. The Panel agrees
with the Air Force and DOD Comptroller that this extension of the discount period will be
benefiuial to Government and industry alike. This proposal will give the Government the full 10
days to make payments and increase the likelihood that the payments will be made within that
time. The Government will benefit from the discount, and industry will benefit by receiving its
payments promptly. The Panel recommends that the rest of the Prompt Payment Act be retained
as written. Although certain commentators have expressed specific concerns with the
implementation of the Act, these concerns are mainly with the coverage in OMB Circular A-125
and the regulations. The Act has served a useful purpose in requiring the payment of contractors
within 30 days or awarding them interest for late payments and has solved problems experienced
by contractors before the passage of the Act, The Panel recognizes that the Prompt Payment Act
is a useful and necessary tool in the relationship between the Government and contracting
community and should be retained.

2.1.8.5. Relationship to Objectives

This recommendation furthers the development and preservation of an industrial base. It
assists small businesses with limited capital in receiving early payment for their work and
promotes the purchase of commercial or modified-commercial products and services by the
Department of Defense.

2.1.8.6. Proposed Statute

Section 3904. Limitation on discount payments

The head of an agency offered a discount by a business concern from an amount due under
a contract for property or service in exchange for payment within a specified time may pay the
discounted amount only if payment is made within the specified time. For the pu.po. . of th,
preeeding sentenee, the spec-ifed time shall be datcrnvned ftrom the date of the invoicee. For the
purose of the preceding sentence. the specified time ih]l be determined from the later of the
receipt of the goods or service s or the receipt of an invoice in the proper office of the agency.
The head of the agency shall pay an interest penalty on an amount remaining unpaid in violation of
this section. The penalty accrues as provided under sections 3902 and 3903 of this title, except

23 Letter from Theodore T. Belazis, Deputy Counsel, Office of the Navy Comptroller, to Gary P. Quigley, Deputy
General Counsel. Defense Logistics Agency (Apr, 28, 1992).
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that the required payment date for the unpaid amount is the last day specified in the contract that
the discounted amount may be paid.
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2.1.9. Public Law Number 101-510 § 831

Mentor-Prot6g6 Pilot Program

2.1.9.1. Summary of the Law

This section established the mentor-prot6gd pilot program "to provide incentives for major
DOD contractors to furnish disadvantaged small business concerns with assistance designed to
enhance the capabilities of disadvantaged small business concerns to perform as subcontractors
and suppliers under DOD !:ontracts and other contracts and subcontracts in order to increase the
participation of such business concerns as subcontractors and suppliers under DOD contracts,
other Federal Government contracts, and commercial contracts."'

2.1.9.2. Background of the Law

This section established a program that would "encourage large defense contractors to
enter voluntarily into agreements to enhance the capabilities of small disadvantaged businesses
(SDBs) to perform in the defense subcontract vendor base."2 The mentor business would impart
knowledge and skills necessary to help the small businesses to compete in the defense market.
Congress intended that this program provide "a flexible framework for a mentor firm to develop
SDBs capable of meeting available defense opportunities and should foster the establishment of
stable, long-term business relationships." 3 Congress also expressed a hope that mentor firms
would work with both established and emerging SDBs, 4

By permitting the Secretary of Defense to promulgate regulations as to the types of firms
permitted to participate in the programs, Congress expressed an intention that these regulations
should encourage graduates of the Small Business Administration's section 8(a) program to
participate as mentor firms.5 Subsequent subsections provided for a developmental agreement
between the parties. Congress intended this agreement would include "agreed upon factors to
assess the prot6g6 firm's progress under the program and parameters concerning the number and
type of subcontracts the prot6g6 firm may anticipate being awarded."6 The procedures the parties
should follow in the event of termination should also be enumerated in the agreement,2 Congress
emphasized that the termination of the mentor-prot6g6 agreement should not be construed as
requiring the mentor and prot6gd to terminate or otherwise impair an existing subcontract

INational Defense Authorization Act for Fiscal Year 1991, Pub. L, No. 101-510, § 831, 104 Stat. 1485, 1607-12
ý 990).

H.R. REP. No. 665, 101st Cong., 2nd Sess, 630, 104 Stat. 2931, 3187 (1990),'reprinted in 1990 U.S.C.C.A.N.
2931, 3187,
31d.
4 1d.
51d.
(;Id.
71d. at 631.
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awarded under the program. 8 The public law provides for financial assistance by the mentor firm
in the form of progress payments, advance payments, and loans, Further, the public law provides
for reimbursement to the mentor firm for the total amount of any progress payment or advance
payment and reimbursement for costs of other assistance to a prot6g6.9

Congress emphasized that an increase in the number of subcontracts awarded to small

disadvantaged businesses would be the largest indicator of success of this program. 10

2.1.9.3. Law in Practice

This program was passed in 1990,11 implemented in 1991, and amended during the
Persian Gulf crisis in 1991.12 To date, 12 firms are enrolled in the program. Headquarters Air
Force Systems Command noted that the 1991 amendment strengthened the original program by
allowing mentor firms to recover costs incurred in assisting protig6 firms as direct items of cost
on defense contracts, through indirect expense recovery or through separate contracts or
agreements. 13 The Air Force commented that the future cost impacts of the amended program
may be substantial, 14 No other comments were received,

Section 807 of the National Defense Authorization Act for 1993 continued the pilot
mentor-prot6g6 program and authorized $55 million for the performance of its functions. 15 This
section directed the Secretary of Defense to publish DOD's policy on the program and any
regulations or guidance it has issued in the DOD Supplement to the Federal Acquisition
Regulation, 16 Congress also directed the Secretary to make certain changes to strengthen the
program's small business aspects. 17

2.1.9.4. Recommendation and Juitification

Retain

The Panel recommends that this statute be retained as written, Its provisions providing for
payments by the mentor to the prot6gd and reimbursement of the mentor's expenses facilitate the
entry of new businesses into the DOD vendor base, Because this is a recent statute for which the
implementation process has only begun one year ago, time should be given for the program to be

81d.
91d.
10ld, at 632.
IINational Defense Authorization Act for Fiscal Year 1991, Pub. L, No, 101-510, § 831, 104 Stat. 1485, 1607
1990).
2Persian Gulf Conflict Supplemental Authorization and Personnel Benefits Act of 1991, Pub. L. No. 102-25, §

704(c), 105 Stat, 75, 119-120,
13Memorandum from Anthony J. Perfilio, Command Counsel, Headquarters Air Force Systems Command,
Department of the Air Force (Mar. 6, 1992).

15National Defense Authorization Act for Fiscal Year 1993, Pub, L. No, 102-484, § 807, 106 Stat. 2315 (1992),
161d3
171d
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set into motion and its provisions observed in practice before any changes are made. The lack of
comments on this law is a strong indication that the acquisition community has yet to discover any
major problems requiring improvements to this law. Congress has endorsed this recommendation
by retaining the statute in the 1993 National Defense Authorization Act and by providing for its
implementation in the regulations. This statute is included in this section of the Report to provide
a complete review of payment laws. This statute is discussed more fully in Chapter 4 of this
Report,

2.1.9.5. Relationship to Objectives

This recommendation and this program will aid the Government in establishing a balance
between an efficient procurement process with defined socioeconomic policies and full and open
access to the commercial marketplace, This recommendation will also help small businesses by
giving them added opportunities for participation in the defense acquisition process.

2-39



2.2. Cost Principles

2.2.0. Introduction

In the course of its review of laws relating to contract administration, the Panel identified
three statutes addressing issues of cost principles. 10 U.S.C. § 2324, "Allowable costs under
defense contracts," contains a comprehensive listing of specific unallowable costs as well as a
provision assessing penalties for the inclusion of unallowable costs. Following a review of the
history of this provision and the comments received from Government and industry, the Panel
determined that this statute was passed in response to the few highly publicized cases of
contractor abuse and the evidence of abuse discovered by Government auditors in 1985. There
was extensive subsequent implementation of this statute in the FAR and DFARS; however, the
specificity of the provisions prevented flexible regulatory changes, The Panel believes that the
regulatory process is a more flexible alternative for addressing changing situations and specific
problems in the acquisition process. The process by which statutory changes are achieved is
complex arid, in the face of a rapidly changing acquisition process, too slow for effective
administration. The Panel recommends that the specific provisions addressing allowable costs be
deleted from 10 U.S.C. § 2324 and guidance continued in the regulations. By recommending
repeal of this authority from the statute, the Panel notes that it is not making any judgment on the
substantive issues of allowability or allocability nor is it, in any way, urging the repeal of the cost
principles already present in the regulations. The Panel also determined that a general policy
statement regarding costs was necessary as a result of the removal of the specific cost language
from 10 U.S.C. § 2324 and included such a statement at the beginning of the proposed statute.

After reviewing the legislative changes mandated by Congress in the National Defense
Authorization Act for Fiscal Year 1993, the Panel determined that these changes addressed the
major problems voiced by the commentators, while retaining the penalty incentives of the statute,
The legislative changes to the penalty provision are very similar to those initially reached by the
Panel after lengthy discussion on this issue. The Panel believes that the penalty scheme represents
a substantial and important concern to both Government and contractors and should be outlined
in the statute to make clear to both groups the specific actions that would subject a contractor to
penalties and how those penalties are assessed, The Panel also believes that Congress' changes
addressed many of the problems enumerated by the commentators and currently present in the
defense procurement system. Experience should be gained under the new law and any
implementing regulptions before any more changes are made to the penalty process,

In addition to the penalty and cost principle provisions, the remaining substantive authority
in this statute addresses the burden of proof to be used in appeals of unfavorable determinations,
the requirement of evaluation by the Comptroller General on the implementation of the authority,
and the definition of "covered contracts." The Panel decided that it was important to address the
burden of proof statutorily because it was not clear that the provision would be enforceable if
found only in regulation. The Panel recognizes the importance of oversight of the implementation
of this statute by the legislative branch through the Comptroller General and recommends that this
authority remain in the statute as well. Finally, the term "covered contract" was used in 10 U.S.C.
§ 2324. The Panel believes this definition should remain in the statute for clarity's sake. However,
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the Panel recommends raising the threshold amount in this definition from $100,000 to $500,000,
in response to inflation and current conditions in the defense procurement process. The Panel
believes that the higher amount is more appropriate in today's economy.

During its review of 10 U.S.C. § 2324, the Panel noted that 41 U.S.C. § 420, "Travel
expenses of government contractors," presented a similar problem. 41 U.S.C. § 420 contained
very specific statutory authority addressing travel costs by Government contractors. This
authority has been addressed in regulatory guidance, but the specificity of the statute has inhibited
flexibility in the regulations, It is the Panel's opinion that the regulatory system affords a greater
and more efficient response to the changing situations in the defense procurement process.
Therefore, it recommends that 41 U.S.C. § 420 be repealed in favor of the regulatory guidance.
In the interests of encouraging the integration of the defense and commercial markets, the Panel
further recommends that any subsequent regulations promulgated in place of this statute require
contractors to keep travel costs to a reasonable level, without restricting them to rigid rate
schedules,

The final statute examined in this section was 10 U.S.C, § 2382, "Contract profit controls
during emergency periods." During its review of this statute's history, the Panel noted that
Congress had reviewed the problems with this law for over 40 years and had suspended its
provisions for most of that time in favor of more efficient systems of limiting excess profits, The
Panel agrees with the Senate of the 97th Congress that this law is outdated and inefficient, Any
procedures considered necessary to limit profits could be adequately addressed in the FAR and
DFARS.
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2.2.1. 10 U.S.C. § 2324

Allowable costs under defense contracts

2.2.1.1. Summary of the Law

This section provides that the Secretary of Defense shall require that a covered contract
provide that if a contractor submits a proposal for settlement of indirect costs incurred on a
contract with the Department of Defense and that proposal contains costs that violate the cost
principles in either the FAR or DFARS, the cost will be disallowed. If the Secretary of Defense
determines that a cost is unallowable by clear and convincing evidence, the Secretary of Defense
shall assess a penalty against the contractor equal to the amount of the disallowed costs plus
interest, to compensate the United States for the funds a contractor was paid in excess of what he
was entitled. In addition to this penalty, the Secretary of Defense shall assess a further penalty if
it is determined that a contractor has submitted a cost that was previously determined to be
unallowable. This penalty will be two times the amount of the costs determined to be
unallowable. Under the Contract Disputes Act, these actions are considered final and are
appealable, The statute also gives the Secretary of Defense the discretion to assess an additional
penalty of not more than $10,000 per proposal.

The section also enumerates many costs that are unallowable under covered contracts,
These include, but are not limited to, costs of entertainment, contributions or donations, payments
of fines or penalties, costs incurred in the defense of any civil or criminal fraud proceeding, and
costs of severance pay. The statute also requires the Secretary of Defense to prescribe
regulations to implement this section and to amend current provisions in the DFARS dealing with
allowability of contractor costs. One subsection outlines the specific cost principles Congress
intended the regulations to address, such as air shows, recluitment, community relations, dining
facilities, travel, public relations, and advertising. The regulations shall require that a contracting
officer obtain adequate documentation and the opinion of the defense contract auditor before
resolving a questioned cost. The defense contract auditor should also be present at any meeting
or negotiation regarding the allowability of indirect costs. The regulation also shall provide that
any costs that are questioned by the defense contract auditor will be enumerated by individual
amounts in his report, The costs of promoting the export of products of the U.S. defense industry
are allowable in the regulations provided that they are allocable and reasonable, are determined by
the Secretary of Defense to be likely to result in future cost advantages to the United States, and
are not more than 110 percent of the costs incurred in the previous fiscal year. These regulations
shall also apply to subcontracts.

The section provides that a proposal for settlement of indirect costs shall include a
certification by an official of the contrector that, to his knowledge, all costs claimed therein are
allowable. This certification requirement may be waived in exceptional cases by the Secretary of
Defense or the Secretaries of the military departments if the secretary determines that it would be
in the best interest of the United States to waive the certification and states the reasons for this
determination in writing. If the proposal for settlement contains a cost that is specified by statute
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or regulation as unallowable, the submission shall be subject to the provisions of 18 U.S.C. § 287
and 31 U.S.C. § 3729.

When the contractor appears before the Armed Services Board of Contract Appeals, the
U.S. Claims Court or other Federal court seeking the reimbursement of indirect costs, the burden
of proof shall bo on the contractor to prove such costs are reasonable. Costs incurred by a
contractor in connection with any civil, criminal, or administrative proceeding begun by the
United States or a state for violation of a Federal or state regulation or statute will not be allowed
as a reimbursable cost. The types of dispositions that prevent costs from being allowable include
a conviction in a criminal proceeding, a determination of contractor liability in a civil or
administrative proceeding alleging fraud, imposition of a monetary penalty in a civil or
administrative proceeding, a final decision by DOD to debar or suspend the contractor or to
rescind, void, or terminate the contract for default, or a disposition by consent or compromise that
could have resulted in one of the above dispositions. If the consent or compromise agreement
permits the reimbursement of costs, then they will be allowable,

If the proceeding is commenced by a state, the head of the agency that awarded the
contract involved may permit the reimbursement of legal costs incurred if it is determined that the
costs were incurred as a result of a specific term or condition of the contract or specific
instructions by the agency, If such costs are determined allocable and allowable under the FAR,
the amount of reimbursable costs shall not exceed 80% of the actual cob's incurred, The
regulations shall also provide for appropriate consideration of the complexity of the litigation,
generally accepted principles governing the award of legal fees in civil actions, and other factors
when determining the amount of costs to be reimbursed,

The final provisions of this statute define the terms "proceeding," "costs," "penalty", and
"covered contracts." The Comptroller General is also required to periodically evaluate the
implementation of this statute by the Secretary of Defense and to submit a report to Congress on
such evaluation.

2.2.1.2. Background of the Law

This section was enacted in the Department of Defense Authorization Act of 1986,1
Legislative history showed that Congress was outraged at the highly publicized cases of
contractor abuse as well as evidence of abuse found by the Government's own auditors. 2 This law
was ineant to spell out for the Government and the contractors exactly what was and what was
not an allowable cost with as few gray areas as possible.3 The original version of this section
included a long list of what was considered by Congress to be an unallowable cost and provided
monetary penalties for the filing of a claim for an unallowable cost.4 The law also gave the
Secretary of Defense the power to promulgate regulations to give guidance to contractors on

IDepartment of Defense Authorization Act, 1986, Pub. L. No. 99145, § 91 l(a)(1), 99 Stat, 583, 682 (1985).
2131 Cong, Rec. 17111 (June 25. 1985).
3Dcpartment of Defense Authorization Act, 1986, Pub. L. No. 99-145 § 91 1(a)(1), 99 Stat. 583. 682 (1985).
41d.

2-44



costs that fall into the "gray areas" between allowable and unallowable.5 Also, contractors were
required to submit current, accurate, and complete documentation of any claims and all costs
incurred when the final settlement wts proposed. 6

While the majority of the Congress was in favor of this provision at its inception, a few
complaints were voiced. Some members felt that the publicized cases of abuse illustrated only the
few bad contractors in a group of thousands and that a more thorough investigation into the exact
extent of contract abuse should be made.7 It was also said that Congress was trying to
micromanage the procurement system and by doing so, would take away DOD's flexibility in this
area. 8 However, the public outcry and Congressional outrage over the excessive overspending
were enough to outweigh these concerns.

Over the next few years, several amendments to this law were made, most of which
addressed costs determined to be unallowable. These included golden parachute payments, 9

insurance taken out against a contractor's cost of correcting defects in materials or
workmanship, 1 0 and severance costs paid to a foreign national employed by a contractor outside
the United States.I1  Most recently, Congress determined that the contractor costs incurred in
defense of a fraud proceeding would be unallowable, 12 Congress felt that contractors should be
in the same position as any other litigant, who cannot recover the costs of defending itself in a
criminal proceeding.

2.2.1.3. Law in Practice

This statute has been implemented in, or been the basis of, numerous provisions in the
FAR and DFARS, Industry representatives have commented extensively on this statute, The
Council of Defense and Space Industry Associations (CODSIA) made the following comments. 13

This law imposes arbitrary penalties on contractors, even those who have made the effort to
provide adequate safeguards to reasonably protect the Government, 14 Penalties should not be
assessed without evidence of a contractor's negligence or intent to defraud. 15 Because of the
possibility of penalties if the submission is not 100% accurate, the contractor certification process
has slowed to allow for review of all costs. 16 It contends that the Defense Contract Management
Command (DCMC) and the Defense Contract Audit Agency (DCAA) have interpreted this

51d,
61d.
7131 Cong. Roe, 17113 (June 25, 1985).
8131 Cong. Rec, 17116 (June 25, 1985).
9National Defense Authorization Act for Fiscal Years 1988 and 1989, Pub. L. No. 100-180, § 805(a), 101 Stat.
1019, 1126 (1987).
10Act of July 19, 1988, Pub, L. No. 100-370, § I(f)(2)(A), 102 Stat. 840, 846.
1 1National Defense Authorization Act, Fiscal Year 1989, Pub. L. No. 100-456, § 322(a), 102 Stat. 1918, 1952
1988); Major Fraud Act of 1988, Pub. L. No. 100-700, § 8(b)(1)(A), 102 Stat. 4631, 4636.
2Major Fraud Act of 1988, Pub, L. No. 100-700, § 8(b)(1)(A), 102 Stat. 4631, 4636.

13Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr. 23, 1992).141d.
151d.
161d,
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statute strictly to subject contractors to penalties for even inadvertent errors. 17 It stated that it is
greatly concerned that the guidance issued by the Defense Logistics Agency (DLA) and DCAA
runs counter to the intent of contractors' participation in the Defense Industry Initiative and will
damage or undo many of the positive accomplishments already achieved under existing contractor
self-governance programs and the Contractor Risk Assessment Guide (CRAG) program.' 8

CODSIA also argued that top Government procurement officials have stated that the strict
language of the statute leaves no room for flexibility in implementation. 19 CODSIA's ultimate
recommendation was that this statute should be repealed or substantially modified.20

The Aerospace Industries Association (AIA) commented separately from CODSIA on this
statute.21 It also believes that penalties should not be assessed without evidence of a contractor's
negligence or fraudulent intent and that the strict interpretation in the supplemental guidance
provided by DLA and DCAA hinders the positive accomplishments achieved under existing
contractor self-governing programs, 22 AIA also recommends that this statute be repealed or
substantially modified.23

The Defense Contract Audit Agency (DCAA) noted that because the provisions of this
statute were enacted at different times they are not well integrated.24 It believes that the costs
identified in the statute should be replaced with a general policy statement and the specifics should
be left to the regulators,25 Accordingly, subsection (e)(2) of the statute, which allows for
flexibility in the regulations, should be placed at the beginning of the statute and clarified for the
regulation writers,26 DCAA uses the subsection that disallows severance costs for foreign
nationals as an example of how the specificity of the law has led to the inflexibility of the
subsequent rule, because the regulators were afraid to interpret such a specific statute section. 27

DCAA argues that the law encourages inconsistent treatment among agencies in the application of
cost principles and related regulations,28

DCAA believes that the penalty provisions should remain in the statute. 29 It does not see
the penalty scheme as an impediment to contracting but rather as an effective internal control. 30

171d.
181d.19M.,
201d.
2 1Letter from Paul J. Cienki, Director, Financial Administration, Procurement and Finance, Aerospace Industries
Association to John A, Phillips, Director, Contract Policy, Raytheon Company (Mar. 26, 1992).221d,
231d,
24Memorandum from William J, Sharkey, Assistant Director, Policy and Plans, Defense Contract Audit Agency to
the Advisory Panel on Streamlining and Codifying Acquisition Laws (Mar, 26, 1992).
251d.
261d,
27Id,
28Memorandum from Michael J. Thibault, Assistant Director, Policy and Plans, Defense Contract Audit Agency to
the Advisory Panel on Streamlining and Codifling Acquisition Laws (Apr. 27, 1992).291,d,
30Memorandum from William J. Sharkey, Assistant Director, Policy and Plans, Defense Contract Audit Agency to
the Advisory Panel on Streamlining and Codifying Acquisition Laws (Mar, 26, 1992).
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DCAA does not agree that contractor errors should be permitted to be excepted from the
application of the penalty provision. In that case, every contractor would assert an "error"
defense whenever an unallowable cost was found.31 It also believes that the legislative history of
the statute does not support industry assertions that the law was intended to penalize only
intentional and negligent inaccuracy. 32 DCAA believes it is appropriate that the details of the
penalty scheme should remain in the statute itself and should be retained as currently written. 33

The Defense Contract Management District Mid-Atlantic (DCMDM) of DLA believes
that DOD is interpreting this statute too strictly.34 The opinion is that, once submitted, the
contractor cannot withdraw the proposal for a voluntary removal of unallowable costs. 35

DCMDM argues that if a contractor, of its own accord, discovers that unallowable costs have
been inadvertently included in the proposal, it should be allowed to withdraw the proposal and
remove the cost,36 It also believes that the law or implementing regulation should contain a clear
and convincing evidence test to be used when making a determination. 37 DCMDM feels that this
test will promote consistency in the assessment of penalties throughout DOD.38 DCMDM also
noted some problems that have arisen in contractor relationships with auditors. 39  It
recommended that language should be added to the law to clarify that the auditor-recommended
costs subject to penalty should identify the amounts of unallowable costs by each applicable
contract, not just by amount,40  The interpretation of what constitutes adequacy of
documentation is vague in the law and will undoubtedly lead to some disagreements with
auditors.41 Finally, DCMDM also noted that mandating the presence of the auditor at cost
negotiations appears to take away the negotiator's authority to assemble his own support staff for
the negotiation process. 42

The final comment received on this statute came from the Inspector General of the
Department of Defense (DODIG),43 The DODIG believes that this law is serving its intended
purpose without creating inefficiencies or unduly burdening the buyer/seller relationship. 44

3 IMemorandum from Michael J. Thibault, Assistant Director, Policy and Plans, Defense Contract Audit Agency to
the Advisory Panel on Streamlining and Codifying Acquisition Laws (Apr, 27, 1992).321d.
3 31d.
34Letter from Maria Ventresca, Associate Counsel, Contracts, Defense Contract Management District Mid-
Atlantic, Defense Logistics Agency to Robert Burton, DLA-G (May 19, 1992),
3 51d.
3 61d.
371d.
391d.
391d.
401d,

421d.

4 3Letter from Robert J, Lieberman, Assistant Inspector General for Auditing, Inspector General for the
Department of Defense to Joanne Barreca, Acquisition Law Task Force, Defense Systems Management College
(Apr. 7,1992),

41d.
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In the National Defense Authorization Act for Fiscal Year 1993, Congress made a number
of changes to the penalty provisions of 10 U.S.C. § 2324.45 It limited the monetary penalty that
could be assessed to either the amount of the disallowed cost, or, in cases where a disallowed cost
is resubmitted, to twice the amount of the disallowed cost,46 The provision allowing for the
imposition of an additional $10,000 penalty was eliminated as was the "clear and convincing
evidence" burden of proof.47 A new subsection was added that directed the Secretary of Defense
to promulgate regulations allowing for the waiver of penalties if the contractor voluntarily
withdraws the proposal for settlement of indirect costs, if the amount of unallowable costs found
is insignificant, or if the contractor can demonstrate that he has an adequate internal control
system and that the unallowable cost was inadvertently submitted in the proposal. 48 Congress

noted that the penalty provisions are meant to ensure that the contractors remain responsible for
screening their indirect cost submissions for unallowable costs, not the Government. 49

2.2.1.4. Recommendations and Justification

Amend 10 U.S.C. § 2324 to include a statement defining
allowable costs and to retain only the provisions addressing the
penalty scheme as amended by the National Defense
Authorization Act for Fiscal Year 1993, the burden of proof,
the evaluation by the Comptroller General, and the definition
of "covered contract."

The Panel recommends that the portion of the statute addressing cost principles be
repealed and only the provisions addressing the penalty scheme, burden of proof, evaluation by
the Comptroller General, and definition of "covered contract" be retained. The Panel agrees with
the industry and DCAA comments that noted this statute was enacted by Congress in response to
a specific problem that surfaced at the time of passage. There is extensive coverage of the cost
principles in the FAR and DFARS, and addressing the cost principles in the regulations is more
appropriate than enumerating them in the statute. DCAA even mentioned that statutory coverage
of certain principles subsequently led to inflexibility in rules and regulations. The regulatory
process is a more flexible alternative for addressing changing situations and specific problems in
the acquisition process. The Panel recommends that the specific provisions addressing the cost
principles be deleted from this statute and continued in the regulations. By recommending repeal
of the cost principles coverage from the section, the Panel wishes to make clear that it is not
making any judgment on the substantive issues of allowability nor is it, in any way, urging the
repeal of the cost principles already present in the regulations.

1A

The Panel believes that the legislative changes mandated by Congress in the National
Defense Authorization Act for Fiscal Year 1993 address the major problems voiced by the
commentators, particularly those of CODSIA, AIA, and DCMDM, while retaining the penalty

4 5National Defense Authorization Act for Fiscal Year 1993, Pub. L. No, 102-484, § 818, 106 Stat. 2457 (1992).461d.
471d.
4 81d.
4 9H.R. Conf. Rep. No. 966, 102d Cong,, 2d Sess. (1992).
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language within the statute as DCAA recommended. The legislative changes to the penalty
provision are very similar to those initially reached by the Panel after lengthy discussion of this
issue. The Panel believes that the penalty scheme represents a substantial and important concern
to both Government and contractors and should be outlined in law to make clear to both groups
the specific actions that would subject a contractor to penalties and how those penalties are
assessed. Experience should be gained under the new law and any implementing regulations
before any more changes are made to the penalty process.

In addition to the penalty and cost principle provisions, the remaining substantive authority
in this section addresses the burden of proof to be used in appeals of unfavorable determinations,
the requirement of evaluation by the Comptroller General on the implementation of the authority,
and the definition of "covered contracts." The Panel feels that it is important to address the
burden of proof statutorily to make the standard clear and unambiguous. The Panel recognizes
the importance of oversight of the implementation of this statute by the legislative branch through
the Comptroller General and recommends that this authority remain in the statute as well, Finally,
the term "covered contract" is used in the provision addressing penalties and this definition should
remain in the statute to define its applicability. However, the Panel has recommended raising the
threshold amount in this definition from $100,000 to $500,000, in response to inflation and the
Panel's recommendation to maintain the TINA threshold at $500,000, The Panel believes that the
higher amount is more appropriate in today's economy.

The Panel believes that a general statement regarding costs is appropriate as a result of the
removal of the specific cost language from the statute and has included such a statement at the
beginning of the proposed statute, The Panel has also identified 41 U.S.C. § 256 as being
duplicative of 10 U.S.C. § 2324(k), which has been recommended for repeal. 41 U.S.C. § 256
does not apply to DOD by statutory exclusion; thus, it is outside the Panil's scope of review.
Although the Panel has not made a specific recommendation on 41 U.S.C. § 256, it would urge
Congress to repeal this statute as well 10 U.S.C. § 2324(k).

2.2.1.5. Relationship to Objectives

This recommendation promotes the broad policy objectives and fundamental policy
requirements of the Panel. This recommendation promotes the continued commercialization of
the defense procurement process by relaxing the harsh consequences for the possibly inadvertent
submission of unallowable costs. The recommendation adopts the changes recently approved by
Congress to the penalty provision.
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2.2.1.6. Proposed Statute50

§ 2324. Allowable costs under defense contracts

(•_..Ihe total cost of a defense contract is the sum of the allowable direct and indirect
costs allocable to the contract. incurred or to be incurred, less any allocable credits. plus any
allocable cost of money, In ascertaining what constitutes a cost. any generally accepted method
of determining or estimating costs that is equitable and is consistently applied may be used.
including standard costs properly adiusted for applicable variances. Costs shall be allowed to the
extent they are reasonable. allocable, and determined to be allowable in accordance with the

' el Acquisition Regulation and the Department of Defense Supplement to the Federal
Acquisition Reiulation. The Secretary shAll define in detail and in .p..iflc te....s tf ..... , not
addrzssed in the Fcdfral Aequiskiein Regulatien, which arc unallowable, in whole or in part, under-
eeve oeentrees.

(ak)(-l-) The Secretary of Defense shall require that a covered contract provide that if the
contractor submits to the Department of' Defense a proposal for settlement of indirect costs
incurred by the contractor for any period after such costs have been accrued and if that proposal
includes the submission of a cost which is unallowable because the cost violates a cost principle in
the Federal Acquisition Regulation or the Department of Defense Supplement to the Federal
Acquisition Regulation, the cost shall be disallowed,

(2)(" If the Secretary determines by . lear. and n idcnse that a cost
submitted by a contractor in its proposal for settlement is expressly unallowable
(1) under a cost principle referred to in subsection (b) that defines the allowmbility of specific
selected costs, the Secretary shall assess a penalty against the contractor in an amount equal to --

(A) the amount of the disallowed costs cost allocated to covered contracts for
which a proposal for settlement of indirect costs has been submitted; plus

(B) interest (to be computed based on regulations issued by the Secretary) to
compensate the United States for the use of any funds which a contractor has been paid in excess
of the amount to which the contractor was entitled,

(b) if the ,, the Se•_l determines that a proposal for settlement of
indirect costs submitted by a contractor includes a cost determined to be unallowable in the case
of such contractor before the submission of such proposal, the Secretary shall assess a penalty
against the contractori addition to the penalty ssesed undOF WbSefien in an amount equal
to two times thea o.-ere of ueh eestthe amount of the disallowed cost allocated to covered
contracts for which a proposal for settlement of indirect costs has been Eubkmitted.

50This proposed language in new subsections (c), (d), and (e) incorporates the changes made by Congress to the
penalty provision of this statute in the National Defense Authorization Act for Fiscal Year 1993, Pub. L, No. 102-
484, § 807, 106 Stat. 2448 (1992). In view of the recent amendment and the substantial changes recommended by
the Panel, the proposed section, with the amendments included and deletions recommended by the Panel, is also set
forth as it would appear in the U.S. Code.

2-50



(d) The Secretary shall prescribe regulations providing for a penalty under subsecti"n ()
to be waived in the case of a contractor's proposal for settlement of indirect costs when--

(1) the contractor withdraws the proposal before the formal initiation of an audit of the
proposal by the Federal Government and resubmits a rodsed propoal

(2) the amount of uinallowable costs sub~ject to the penalty is insignificant:- or

(3) hecontractor amonstrates. to the contracting officer's satisfaction. that:

()it has established appropriate policies and personnel trairin n nitra
control and review system that provide assurances that unallowable costs subject to penalties are
precluded from being included in the contractor's proposal for settlement nl'ofirect costs:, and

()the unallowable costs subject to the penalty %.ere inadvertentlyincoprate~d

(e)(O) An action of the Secretary under subsection (ab) or ftc) --

(1) shall be considered a final decision for the purposes of section 6 of the Contract
Disputes Act of 1978 (41 U.S.C. § 605); and

(2) is appealable in the manner provided in section 7 of such Act (41 U. S.C. § 606).

(d) if any penalty is assessec under subseetien (a) and (b) with respeet to a proposalfr
settlement of indirect costs, the Scerctar may assess An additional pcnalty af ntmefe then
$10,000 per proposal.

(e)-I44 the following soots wre not aillowable under A 00oveed contrat:

-- (A).- Casts of entcrtainment, icu'in amseet, divcrSiOn and social activitico
and any costs directly associated with ouch costs (such. as tickt oshw rspn vntmas
ledgi g, rentals, transpe3tatien n-fdgftie~

-R fB-Cees~-mire-d- toe influance (directly or indireetly) legislative action on- a
Matter pending WeOr e Cngress or a State leg-slatui~

(G) (*Gests-ieue4ni- defrenseof-ay &Wivil o iia fraud PMOOGcding Or Simia
p~eedig ia~u6t4Higflthg ef any false certificatwieon)broght by the United Rtates Whereth

contractor -is found liable or has pleaded nele contender: to ai eharge ff-e-ftu~

- (D) Payments of fines and POnaltic resutingf from ViOlatiOnS Of, OrFaiuet
comply with, Federail, State, IcOal- p 'r -o~ la... and Feg~laiens, emeept WhOrc ineur-ed as a
result of eomplianee with spco-ific erm aI-d-1Aeen-diefte- of the conrac~t Or SPOEiffe-Wrifte
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applicablc rcgulations of the 5eeretar-y of Defenws.

- (H) Cost Of memberShip in In coia, dining, OF eOewitfy 91ub OF Ofganization.

( F) Geste-ef-aleohell bevcragcs.

(G) Contributions or donat~ion, regardicac of teuepet

- H)Cots of advcrtising designed to preamote thO 06068nOFtracduw

souenis, (1) Costs of perootionn1.-items--and memet'abil a, including models, gifts,-and

(J) Costs for tae by commercial aircraft Which emseed the amount of the
standard coanmerial airfare.

(K) Costs incurred in ma!~ng any 'paymnent (ccwnunnly !known as a "goldeft
parnehutc payment") whioh is

(i) in am amount in emeess of tene~~u-oe'rac pyaid by the onftractor
to an cmployee upon temination of eml. et and

(ii) is paid to teemploye; contingent upon, and following, a change i
management eontrol ever, or- ewncrehp ef, tho- contrtort or a substantial portion of the

ontr-actor'S aSsets,

(b) Costs of coWmmerial isUFranec tAt proectOs againSt the costs of contractor
for eoo~ectien of the contractor's own defects in matcrials or werkmanship.

(M) Costs of sveran pa paid1 by the eentRAOtc to fcrcignl nattionlal efmplcycd
by thc ecntractor undr a -~~c contract pcrFomed outside the United S&-t%-rt'es, to he extent thet.
the amount of seyerance pay paid in any ease exeeeds the amount pai~-R the industyivle
undeF thoe etoma'effif preF va&'iln prAWtic for firms in that industry prOviigsmlr ec3i
the United States, -as determined under reagltionS pres.cribed by the Seeretary of Defene

(N) CoASt of SWverance pay paid by the ceontaetor to a forelgni national efmploycd

employmen! of the foreign nAtional I'S the result of the closing of, or the cuftailment of activities
eAta Uniteed Staetless BFlia fOOeiity iii thAt outROY at the request cf the goernfment ef thaet
eou~ty

(0) Costs incured by a conractorinF co ennection-with any cr-iminal, civil, Or
admnistrat-vc prooeedincmmne by the Unied States) Or a Stt, o the nt prvided i
subseefien*k
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(2) The Sefrctapy shall Prc~eribe regUl to~n it-mplement-this--eeetion,--Sue
reguatio s my cstsblish appropriate definkieins, exelusiens, liitatmions, and qualifirAtion3

M(l)) ThS SecOtarY BlAel preseribe proposd rcgulations to amend these prOWSIOnS ofthO
Departmcnt of Defense Supplement to the Federal Aeguisition RegulAtions dealing YAth the
allcwability Of ontrFActor oesis. The mamndmnent. shall define in detail and -it epecifie terms these
oests which are unalkewable, in wholc or in part, under oeycred ;ontracts. Thoe~ reglaietios
sARl, At A WMinmum, clarify thO c0st pfinc~iples applicable te cOntrator costs Of the fellOwing:

I -(A) Ai show&.

I ~~(B) Membership in chc omnity, and professional organications.

()Employe me Flad ofw-w

(E) Actions to iMuencs (dircotly or indirectly) oeoutlyMAanAM. e ,ef- ,

Feguldattoy or contrackt RmatteS (othcr then costs ineurred int rNOW to cOntWc propoRsal pursuant

I (F) Community rclvAions.-

I (H) Professicnal and consulting sci-~ecs, ineluding legal semviccs

I ~(j) Selling and marketing.

(M) Hotel and meal expenses.

(N) Expense of corportcaFge ft-FNA

(0) Companty fif~ihed outcmobilear

(P-Adyemising
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--(ZY--ThFe rCeAtiofs shell require tAt B Gontractintg officer nlOt rcSelve OnY qule tieoed
Soests until he has obtained

(A) adequeAt doeuimentatin mith respeet to sash costs; and-

(B) the opinion of he deftena cGonrt auditor on the allowability of suah eoas

(3) The rogulaions AhMl provide that, to the MadMUmR Shteft praetieftble, the defaens
cotatauditor be present at My; neSotiatio OF MOOtin %ith thO SOnrOctor regFardin$ It

d- PO wm a atien of the allowability of indireet costs of the contractor.-

-(4)-The- reulations shaill require A fthaal aegorieAS Of costs dosignated in the repor o
the dfof ens ontrat auditor as questioned %ith resBpct to & prOPOSAl for SOtlMcntV be roselycei
Such & IManne tAt the amount of the individual questionied costs that arm paid "Il be reflected in
th eittemont7

(5) The Fegulatiens Shall provide that eost. te pfem to the expert of the proeducts of
the United States defense industry, includingi cOst Of exhibitingo Or demonstraing products,shl
be allowable to the oe ten that such cost.

(A) arc allocable, reasenable, and Rot othemise unallowable;

(B) with respect to the activyitie. of the business segment to which such costs arc
being allcsted, are determined by th ertr fDfes ob ieyt result in Mt~um cost
advantages to the United Statcs;--md

(G) with respect to a business segment which allocates to Department of Defcnsc
contracets $2, 500,000 Or mor~e of such costs in any fiscal year of. such business segment, are not in

emess f te aoun.cqual to 110 percent of such costs inou~ed by such business segmcnet intc

(S) The regulations of the SOMIReti reurmt epesrbdudrsbetn! s ec) a"d

0(14) Sehail FequWre, to thO mwdMMUM NOR!n praceticable, that such regulaionS apply to all
subcontFracors of a coereed ceowtrict

(h)( 1) A proposil for settlement of indirect cost. applicable to a covered contrat Shall
include a certification by uln effiekt! ef the eenrAaeter tAtA, to the best of the eertifying offisial's
knowledge and belief, oil! indireet costs included in thOPe proposal arci1lOWable- MAy-suoh
ert~ifieation shall be in a form prescribed by the Secretar;.

(2) The See~etery of Defense of the Seretar; cf the wnimtay department concerned
maina emeeptional ease, waive the requireet eeafloenudrprpah()kk

eae-09-ýAny eOntFct if the Seffetaf-t

N'.A)-delemie Ans ease tha-i-wuld be ill the4nterest of the United States to
w:aive suoh c~ferication; Mnd
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(B) states in writing9 th-e r-easons for thAt detcnination and makes-sueh
determaination a&ailable toA t.hepbl.

(i) The submi~ssiont to the Department of Defen BeOf a proposal for Setflefmint Of soats for
any peviod after such coats have been aeee~ed that inceludes a cost that is expeRzsly specified by

statte o Feulmin a beig unlleable mih th knelede tht se"oat is unamllowabic, with
the knowledge that such cost is tnallowable, shall be subjc4t te the p~e-Asions of isetien 287 ef
title lB and section 3 729 of title 3!.-

00t In a proceeding before the Armed Services Board of Contract Appeals, the United
States Claims Court, or any other Federal court in which the reasonableness of indirect costs for
which at contractor seeks reimbursement from the Department of Defense is in issue, the burden of
proof shall be upon the contractor to establish that those costs are reasonable,

(k)(1) Emecpt as ethe~r-ise provided In thi subsectioen, eosts incurred by a ceontactor in
connectio Yith Anty OrirNinai, civil, Or eadmnstraive Prfoceeding eommenced by the United States
Or a tAte Wr NOt allowable as) refimbursable costs under & coYGred contract if the pi eeeeding-(A)
rvems tes e-Mialatie% o-,eqre failure to comply with, a Fedcrail Or StatS Statut OF fegalatiOn, and
(B) FOSAihein- a disposkitio deseribed ilk paragraph (2)ý

(2) A dispesWitin refered to inpmmh()B i n ftefleir

(M 1R t4he-ease of a criminal proceeding, a conviction (including a convicto
pursuant to Il oF nobe eontcnadcr) by reason of the violation or. faiur referred to in

(B) in the ease ef a eivi! of adminisoraive proccedin, involying an allegation oe
fraud or similar mrisconduct, a determination ef contractor liability on th: basis of the violationt or
faiure rferred to in paragraph (1),

menetay penalty by Feasen of the violatien or failur-e referrFed to in paragraph (1),

(-) to debar Or suspend the contractor;

(ii) to resoind Or Yoid the eetmeti,-eI

(i!.i) to teminVAt the c8Ontrat for dcffaut;

--by~,eose4I Of theviolat~ion Or failre referred to int paraGSFph (1).
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(B) A dispesition of the prccccding by eensent OFr f ue it
could have resulted in a disosiio deseribed in upfgfr A,() () F()

(3)iftth 080 f &PFosein Feemd t i paagaph(1 tht.is commcneed byth
UrItcd States and is Fslebyemior~i comprAPOMiS pursuant to an agreemnent enteed into by
a ecntraetor and the United States, the costs incuffed by the contractorie oneto with aueh
procccding that wec ether~ise net all6oable as reimfburseable oests under SUch paragraF~ph May-b.
allowed to the extent specifically provided in such agreement.

(4) in the ease Of a proccedfing referred to ini Paragi'aph- (I) thatiseommenecd by -a
State, the head of an agency that-aweded the covered contract involved int the prOeeeding may
at .11 the ecsts incurred by the contracter- in ecnnection with suah proeeding as reimbursable
eats iF the agency head determinkes, undcr regulAtions preseribed by such ageney head that the

coSt Werc incurrmd RS at result of (A) a specific term Or eonditien OF th6otrc Fo (B) speeifi
writlen instmetions of the agency,

(9)(A) Exceept as proyided in subparagraph (G), csets incurred by a eOntraetOF in
connection with a cr-iwinal, ciVil, Or administraive proceeding commnenced by the United Rtates or
a State in connection with a eevered ocntract may be allowed as r eimbur-sable costs under the
contract if such costs are net disallowable under paragaph (1), but enly to the extent prc'4ided in

(B)(i) The amount of the costs allowable under SUbparagratph (A) in any ease m~ay
not emeeed the amount equal to 80 per-cent ef the amount of the costs incurred, to the extent that
sueh WAS We det.,minedto be other-wise allowable and allocable under the Federal Acquisitionl
Regulaien

(ii) Regulations issued for- the purpose of clause (i) shall pie Aide-feF
appropriate eonbideratifOn of the complemity of procurorent litigation, generally accepted
principles govcming the aWard of legal fees in civil actionis in-volving the United States as a p aty,
and suchl other fatorS ag MaY be RPPFaPriate.

(G) In the case of a preeeding referred to in subparagraph (A), eentractor ect
otherwmse allowable as reimbuFrsblOeestg under thiS pftragraph are not allewable if (i) sueh

p~eeedinji Yes the same contraetor mniseonduct alleged as the basis of another criminal, ei"i 7
or adminiStrative proceeding, and (4i) the costs of such other proeeding are not allowable undeF
PeagFaSph $*.

(6) in this subsection:

(A) The te~rm 'proceeding" includes an investigain

(B-)--T4*he-tm "costs", With reSPect t Po sed
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(i) means all cost3 incurred by 6 fotraitffir, WhethOr befer: or- after the
co.meneement of any sueh pr..eeding; and

(1) WadAminiStrt and clerical expenoses,

(11) the eest of legni ser~ec3, ineluding legal serviees pcrfomed-by-a
employee of the contractor;

(JJ1) the eest cfIthe oci-Jls of s11Ientantis and cs u•lA4Al 9te.aifted by-lhe

(IV) th: pay of dircoters, :ffiewrs, and employees oF the eantractor for
timec deyoted by suah dirocetors, offloero and employees to such procoeding.-

(C) The term "penalty" does not inulude restitution, FGcfimbUrMMn, or
eemponsaiery damages.

(0s)(1) The Comptroller General shall periodically evaluate the implementation of this
section by the Secretary of Defense. Such evaluation shall consider the extent to which --

(A) such implementation is consistent with congressional intent;

(B) such implementation achieves the objective of eliminating unallowable costs
charged to defense contracts; and

(C) such implementation (as well as the provisions of this section and the
regulations prescribed under this section) could be improved or strengthened.

(2) The Comptroller General shall submit to the eemmnitteee named in subsectio
(e)(2)G) LCommi~ttees on Armed Services and the Committees on Appropriations of the SeInat
andilquse of Representatives a report on such evaluation within 90 days of publication by the
Secretary of Defense in the Federal Register of regulations that make substantive changes in
regulations prcseribed under subseetion (e) OF (0~ or in any other regulations of the Depnwment of
Defene pertaining to allowable costs under covered contracts.

(1h) In this section, the term "covered contract" means a contract for an amount more
than $1100,000 entered into by the Department of Defense other than a fixed-price contract
without cost incentives.
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2.2.1.7. Text of revised 10 U.S.C. § 2324 as it would appear in the U.S. Code.

§ 2324. Allowable costs under defense contracts

(a) The total cost of a defense contract is the sum of the allowable direct and indirect
costs allocable to the contract, incurred or to be incurred, less any allocable credits, plus any
allocable cost of money. In ascertaining what constitutes a cost, any generally accepted method
of determining or estimating costs that is equitable and is consistently applied may be used,
including standard costs properly adjusted for applicable variances. Costs shall be allowed to the
extent they are reasonable, allocable, and determined to be allowable in accordance with the
Federal Acquisition Regulation and the Department of Defense Supplement to the Federal
Acquisition Regulation.

(b) The Secretary of Defense shall require that a covered contract provide that if the
contractor submits to the Department of Defense a proposal for settlement of indirect costs
incurred by the contractor for any period after such costs have been accrued and if that proposal
includes the submission of a cost which is unallowable because the cost violates a cost principle in
the Federal Acquisition Regulation or the Department of Defense Supplement to the Federal
Acquisition Regulation, the cost shall be disallowed,

(c)(1) If the Secretary determines that a cost submitted by a contractor in its proposal for
settlement is expressly unallowable under a cost principle referred to in subsection (b) that
defines the allowability of specific selected costs, the Secretary shall assess a penalty against the
contractor in an amount equal to --

(A) the amount of the disallowed cost allocitted to covered contracts for which a
proposal for settlement of indirect costs has been submitted; plus

(B) interest (to be computed based on regulations issued by the Secretary) to
compensate the United States for the use of any ftinds which a contractor has been paid in excess
of the amount to which the contractor was entitled.

(2) If the Secretary determines that a proposal for settlement of indirect costs submitted
by a contractor includes a cost determined to be unalluwable in the case of such contractor before
the submission of such proposal, the Secretary shall assess a penalty against the contractor in an
amount equal to two times the amount of the disallowed cost allocated to covered contracts for
which a proposal for settlement of indirect costs has been submitted,

(d) The Secretary shall prescribe regulations providing for a penalty under subsection (c)
to be waived in the case of a contractor's proposal for settlement of indirect costs when--

(1) the contractor withdraws the proposal before the formal initiation of an audit of the
proposal by the Federal Government and resubmits a revised proposal;

(2) the amount of unallowable costs subject to the penalty is insignificant; or
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(3) the contractor demonstrates, to the contracting officer's satisfaction, that-

(A) it has established appropriate policies and personnel training and an internal
control and review system that provide assurances that unallowable costs subject to penalties are
precluded from being included in the contractor's proposal for settlement of indirect costs; and

(B) the unallowable costs subject to the penalty were inadvertently incorporated
into the proposal,

(e) An action of the Secretary under subsection (b) or (c) --

(1) shall be considered a final decision for the purposes of section 6 of the Contract
Disputes Act of 1978 (41 U.S.C. § 605); and

(2) is appealable in the manner provided in section 7 of such Act (41 U.S.C. § 606).

(0) In a proceeding before the Armed Services Board of Contract Appeals, the United
States Claims Court, or any other Federal court in which the reasonableness of indirect costs for
which a contractor seeks reimbursement from the Department of Defense is in issue, the burden of
proof shall be upon the contractor to establish that those costs are reasonable.

(g)(1) The Comptroller General shall periodically evaluate the implementation of this
section by the Secretary of Defense, Such evaluation shall consider the extent to which --

(A) such implementation is consistent with congressional intent;

(B) such implementation achieves the objective of eliminating unallowable costs
charged to defense contracts; and

(C) such implementation (as well as the provisions of this section and the
regulations prescribed under this section) could be improved or strengthened.

(2) The Comptroller General shall submit to the Committees on Armed Services and
the Committees on Appropriations of the Senate and House of Representatives a report on such
evaluation within 90 days of publication by the Secretary of Defense in the Federal Register of
regulations that make substantive changes in regulations pertaining to allowable costs under
covered contracts.

(h) In this section, the term "covered contract" means a contract for an amount more than
$500,000 entered into by the Department of Defense other than a fixed-price contract without
cost incentives.
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2.2.2. 10 U.S.C. § 2382

Contract profit controls during emergency periods

2.2.2.1. Summary of the Law

Thin e'Rt.-te authorizes the President to promulgate regulations to control excessive profits
on defense contracts following a declaration of war by the Congress or declaration of national
emergency by the President or Congress. These regulations must be transmitted to Congress
within sixty days following the declaration of war or national emergency. These regulations shall
establish the standards and procedures for determining what constitutes excessive profits and
establishing thresholds for coverage and exemptions. The statute also defines the term "excessive
profits." Regulations transmitted to Congress will take effect within sixty legislative days after
their transmittal unless both Houses of Congress adopt a concurrent resolution disapproving the
regulations. If the regulations are not disapproved by both Houses of Congress, they shall remain
in effect for a maximum of five yeai s. They can be extended for up to one year by a concurrent
resolution of both Houses of Congress. The U.S. Claims Court has excluaive jurisdiction over
claims arising under this section or its regulations. The President is required to transmit an annual
report to Congress on the operation of this statute during the time in which the regulations are in
effect and at the end of any war or national emergency.

2.2.2.2. Background of the Law

Government efforts to control profits during World War I were unsuccessful and, as a
result, Congress began imposing profit limitations on shipbuilding contracts in the 1930s. I When
initially promulgated in 1934 as part of the Vinson-Trammell Act, this statute was meant to
promote the construction of naval vessels, including aircraft. 2 The law required the President to
use Government aircraft facilities for building at least 10% of all aircraft,3 It also provided that
aircraft contractors could realize only a reasonable profit and, if contractor bids were found to be
inflated, the President could award those contracts to Government facilities. 4 For any contract
over $10,000, 10% of the total contract price was the maximum profit a contractor could realize,5

Contractors were required to report under oath the amount of profit upon completion of the
contract.6 This report would be forwarded to the Secretary of the Treasury to determine if the
profit amount exceeded 10% of the contract price and, if so, the Treasury Department would
collect the excess.7

I Office of the General Counsel of the Department of the Navy, .Vav Contract Law, 2d ed. (1959).
2 Vinson-Trammcll Act of 1934, ch, 95, § 3, 48 Stat, 503,505.
3 H.R. Ria. No. 1032, 73d Cong, 2d Sess. 2 (1934).
41d.
5 d at 5.
6/d at 5.
7 Jd at 5.
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This law was amended in 19398 to permit contractors who had a loss on a ship or aircraft
contract to take credit for that loss over the next four years when computing their excess profits.9
The prior law allowed contractors to take credit for losses in one year only. 10 Subsequent
amendments limited this statute to aircraft and raised the maximum allowable profit amount to
12% of the contract price for aircraft procurement, Following the imposition of the excess-profits
tax in the Second Revenue Act of 1940, Congress suspended the profit limitation provisions of
the Vinson-Trammell Act. 11

Following World War I1, the termination of renegotiation provisions and the repeal of the
excess profits tax left the Vinson-Trammell Act "as the only statutory control of excessive profits
for post-war procurement." 12 With the start of the Cold War and increased defense procurement
in 1948, Congress enacted the Renegotiation Act of 1948 and extended its provisions to all
contracts of the military departments for the procurement of ships, aircraft, and their spare
parts. 13 In 1949, Congress made clear that any contract subject to the Renegotiation Act of 1948
would not be subject to the Vinson-Trammell Act as well. 14 The Renegotiation Act was
extended t number of times and the Vinson-Tremmell Act exemption has been extended
accordingly,.I

In 1981,16 the Senate recommended the repeal of this law.17 The view in the Senate was
that this law imposed obsolete and unworkable profit limitations on the limited areas of ship and
aircraft procurement.' 8  Congress refused to repeal the statute but limited its application to
contracts entered into or modified in a significant way during war or national emergency. 19 The
amendment eliminated the specific profit limitations and instead authorized the President to
promulgate regulations to limit excessive profits should a war or national emergency arise.20

Congress did, however, limit the applicability of this statute and prohibited its implementation or
enforcement for contracts made before October 1, 1981.21

2.2.2.3. Law in Practice

The excess-profit tax was passed in 1940 after "it became clear that the Vinson-Trammell
approach of limiting profits to specific percentages of contract prices was of doubtful validity
even in peacetime since it curtailed incentives to reduce costs much in the same manner as the

8Act of April 3, 1939, ch. 35, § 14, 53 Stat. 555, 560.
9H.R. REP. No. 2256, 76th Cong., 3d Sess. 2 (1939).
101d.
11Office of the General Counsel of the Department of the Navy, Navy Contract Law, 2d ed. (1959).
121d. (citations omitted).
131d.
141d.
151d.
16Department of Defense Authorization Act, 1982, Pub. L, No, 97-86, § 911, 95 Stat. 1099, 1120-22 (1981).
17H.R. CONF. REP. No, 311, 97th Cong,, ist Son, 126 (1981), reprintedin 1981 U.S.C.C.A.N. 1781, 1867.
18H.R. REP. No. 71, 97th Cong., Ist Sess. 1 (1981), reprinted In 1981 U.S.C.C.AN, 1781, 1842.
19H.R. CoNF. REP. No. 311, 97th Cong., 2d Ses. 127 (1981), reprinted in 1981 U.S.C.C.A.N. 1781, N,68.
2Old.
21Department of Dcfense Authorization Act, 1982, Pub. L. No. 97-86, § 911(c), 95 Stat, 1099, 1120-22; Pub, L.
No. 96-342, § 1005, 94 Stat. 1120 (1980).
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cost-plus-a-percentage-of-cost type contract." 22 Implementation of the provisions of the Vinson-
Trammell Act during wartime had proven to be inflexible because it treated "the rate of profit
return of all contractors alike without regard to such controlling distinctions as the extent of risk
assumed, production efficiency, capital investment, and the many other factors that bear on
reasonableness of profit." 23 As recently as 1981, the Senate had called for the repeal of this
statute for much the same reasons as those articulated by Congress in the 1940s,

2.2.2.4. Recommendation and Justification

Repeal 10 U.S.C. § 2382.

The Panel recommiends that 10 U.S.C. § 2382 be repealed. Congress has discussed the
problems with this law for over 40 years and has suspended its provisions for most of that time in
favor of more efficient systems of limiting excess profits. The Panel agrees with the Senate of the
97th Congress that this law is outdated and inefficient, Any procedures considered necessary to
limit profits should be addressed in the FAR and DFARS. The regulatory process is a more
flexible alternative for addressing changing situations and specific problems that may arise in the
procurement process,

2.2.2.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to the Department of Defense with a view toward streamlining the defense
acquisition process. This recommendation will also remove forom the procurement process a
statute which has proven to be confusing to small businesses and commercial companies.

220ffice of General Counsel of the Department of the Navy, Navy Contract Law, 2d ed, (1959) (citations omitted).
231d (citations omitted).
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2.2.3. 41 U.S.C. § 420

Travel expenses of government contractors

2.2.3.1. Summary of the Law

This section is divided into two subsections. Subsection (a) permits the travel, lodging,
subsistence, and incidental travel expenses of Government contractors or their employees to be
claimed as an allowable cost, subject to the rates codified in Title 5 or promulgated by the
Administrator of' General Services or the President,

Subsection (b) exempts state institutions or nonprofit institutions involved in contracts for
Federally funded research or related activities from the restrictions in subsection (a). The travel
costs incurred by the employees of an institution will be paid if the costs are within the price range
normally paid by the institution and within the limits established in reguiLtions by the Director of
the Office of the Management and Budget, These regulations provide that, should the institution
not have a policy regarding travel costs, the rates described in Title 5 will apply.

2.2.3.2. Background of the Law

This section was amended in 1986 to its current form. At that time Congress was
examining the efficiency of travel reimbursement procedures for Government employees because
of complaints the payment system took too long and reimbursement rates were too low, forcing
Government employees to underwrite travel expenses incurred on official business. 1 Congress
directed the Administrator of General Services to promulgate regulations allowing for a per diem
allowance for food and other incidentals, based on locality studies, and for the payment of the
actual cost of lodging. Congress believed that this system would not only be more equitable, but
that it would be more efficient by reducing administrative Costs.2

After establishing this new system for Government employees, Congress extended it to
cover the allowable travel costs for the employees of Government contractors. 3 It felt that
contractors who charge travel expenses sgalnst Government contracts should only be able to
claim what a Federal employee on the same trip could claim,4 The statute also recognizes an
exception for employees of institutions involved in Government research. For contracts involving
State or nonprofit institutions involved in Government research, these institutions are able to
claim their actual travel costs as long as these costs do not exceed those normally allowed by the
institution in its regular operation.

1131 CoNo. REc. 38, 346-38, 349, 38, 490-38, 494, 38, 629-38, 630 (1986).21d.
31d.
41d.
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2.2.3.3. Law in Practice

There is a marked difference of opinion between the Government and industry sectors
regarding the restrictions on the costs allowed for travel by contractor employees. The Defense
Contract Audit Agency (DCAA) has been firm in its position that, while the level of detail in the
statute is perhaps excessive, limiting contractor employees to the travel rates imposed on
Government employees prevents contractor abuse in this area.5 The comments received from
members of the contracting industry have presented a different point of view. The Council of
Defense and Space Industry Associations (CODSIA)6 and the Aerospace Industries Association
(AIA)7 both believe that the limits on reimbursement of contractor travel are unreasonable and
unrealistic, They point out that the Government is often able to negotiate lower airfares and hotel
costs than those available to the civilian community, and to avoid the payment of hotel taxes,
which can save as much as ten percent in lodging costs,8 In addition, CODSIA stated:

[T]he arbitrary attempt to limit travel costs unrealistically ignores
sound business practices and accounting controls as they relate to
DOD, as opposed to commercial, related business trips.
Additionally, for contractors that have substantial commercial and
government business, it forces a choice between two inefficient
options - either continue to have an orderly single set of travel
policies for all company employees and thereby absorb substantial
unallowable costs, or create a cumbersome inefficient dual set of
travel policies and accounting procedures which are fundamentally
inconsistent with a TQM approach that seeks to optimize the
highest quality of performance of all employees for the lowest net
cost to the contractor, and thereby reduce collateral overhead
expenses.9

The industry commentators agree that contractors should be restricted to claiming only those
costs that are reasonable and allocable to the individual contracts, but should not be restricted to
the rates allowed Government employees. 10

5Memorandum from William J. Sharkey, Assistant Director, Policy and Plans, Defense Contract Audit Agency, to
the Advisory Panel on Streamlining and Codifying Acquisition Laws (Mar. 26, 1992),
6Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr. 23, 1992),
7Letter from Paul J. Cienki, Director, Financial Administration, Procurement and Finance, Aerospace Industries
Association, to John A, Phillips, Director, Contract Policy, Raytheon Company (Mar. 26, 1992),
8Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr, 23, 1992); Letter from Pail J. Cienki, Director, Financial Administration, Procurement and
Finance, Aerospace Industries Association, to John A, Phillips, Director, Contract Policy, Raytheon Company
(Mar. 26, 1992).

tter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Apr. 23, 1992).
1OId. See also Letter from Paul J. Cienki, Director, Financial Administration, Procurement and Finance,
Aerospace Industries Association, to John A. Phillips, Director, Contract Policy, Raytheon Company (Mar. 26,
1992).
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2.2.3.4. Recommendation and Justification

Repeal

The policies and procedures reflected in this statute should be implemented in the Federal
Acquisition Regulation (FAR). Currently, there are several complex and comprehensive
provisions in the FAR governing the allowability and allocability of contractor travel expenses.
Because the regulatory process provides greater flexibility in implementation and quicker
responses to changing conditions, it is unnecessary to retain this authority statutorily. In the
interests of encouraging the integration of the defense and commercial markets, it is further
recommended that the regulations promulgated in the place of this statute require contractors to
keep travel costs to a reasonable level, without restricting them to rigid rate schedules.

2.2.3.5. Relationship to. Objectives

This recommendation would enable a company to integrate the production of both
commercial and defense unique products in a single business unit without altering their accounting
or management procedures relating to the payment of travel expenses. It would also promote
the participation of small businesses in the defense acquisition process by permitting them to use
one method of determining their employees' travel expenses.
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2.3. Audit and Access to Records

2.3.0. Introduction

The Panel identified 21 laws relating to the audit of and access to contractor records in the
contract administration area. The majority of these statutes are part of the Inspector General Act,
5 U.S.C. App. §§ 1-12, which provided for the establishment of the various Offices of the
Inspector General in many executive agencies. After researching the history of this Act and the
comments received on it, the Panel determined that the Offices of the Inspector General serve an
important function in the acquisition process and are necessary to the continued financial and
ethical integrity of the procurement process, The Panel noted that 5 U.S.C. App. § 9, which
created and established the various Offices, is no longer necessary, The Offices of the Inspector
General were created according to the law and have been functioning for many years. There is no
continued need to transfer resources; thus, the statute has served its purpose and has no farther
use, In the interest of streamlining the acquisition process, the Panel recommends that 5 U.S.C.
App. § 9 be repealed and the remaining statutes of the Inspector General Act be numbered to
reflect this repeal.

The Panel noted that while 10 U.S.C. § 2313 is the primary authority addressing audit and
access to contractor records, other statutes also contain similar audit provisions, including
subsection (0) of 10 U.S.C. § 2306a, "Truth in Negotiations Act," and 10 U.S.C. § 2406,
"Availability of cost and pricing records," Keeping in mind the statutory mandate of streamlining
the acquisition process, the Panel recommends that a centralized, comprehensive audit statute be
developed at 10 U.S.C. § 2313 and the other audit authority be repealed. To this end, the Panel
recommends that the authority contained in 10 U.S.C. § 2306a and the audit coverage at FAR
section 52,215-2 be merged into 10 U.S.C. § 2313 to form this comprehensive audit statute,

The Panel determined that the scope of the audit authority in the statute should be
extended to more types of contracts. The Panel has included those types of contracts currently
listed in FAR section 52.215-2 in subsection (a)(1) of its proposed audit statute. The Panel
recognized that industry commentators have noted that this amendment actually expands the
statute's scope; however, these types of contract are already listed in the regulation implementing
the current statute,

In subsection (a)(2) of the proposed audit statute, the Panel has included the essence of 10
U.S.C. § 2306a(f), the audit provision of the Truth in Negotiations Act. It is the Panel's opinion
that this language adequately addresses the audit authority necessary for contracts for which cost
and pricing data are required.

The Panel recommends retention of the subpoena authority included in subsection (d) of
the current language. Although industry commentators have objected to the inclusion of this
authority, the Panel believes that the subpoena authority is a necessary enforcement tool in the
defense procurement process. While the Panel has chosen not to include in its proposed audit
statute an exemption for contracts for commercial items, the Panel has recommended the adoption
of a new statute addressing the purchase of commercial items, which contains a new pricing
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subsection and an audit provision tailored specifically to that pricing provision. The proposed
audit clause, if enacted, would be the sole source of audit rights for commercial item acquisitions.
In addition, one subsection of the new statute will list certain existing statutes that will be
superseded by the new commercial item statute when the Government is purchasing a commercial
item, 10 U.S.C. § 2313 would be one of the listed statutes, The Panel has included the
provisions in FAR subsection 15. 106-1 that exempt small purchases and utility services from the
provisions of 10 U.S.C. § 2313.

The Panel recognizes that some industry representatives felt that the current three year
records retention requirement was overreaching and expensive; however, the ability to audit the
books and records of a Government contractor even after the contract has been completed is
necessary to maintain the financial and ethical integrity of the acquisition process,

With the development of this centralized, comprehensive audit statute at 10 U.S.C. §
2313, the Panel recommends that the similar audit authority contained in 10 U.S.C. § 2406,
"Availability of cost and pricing records," be repealed, The Panel recognizes that the authority
contained in this statute is important to the continued financial and ethical integrity of the defense
procurement process; however, it believes that 10 U.S.C. § 2313 and the proposed amendments
to that law provide adequate audit authority.
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2.3.1. 5 U.S.C. App. 3 §§ 1-12

Inspector General Actl

2.3.1.1. Summary of the Law

The Inspector General Act has been codified into twelve sections of the U.S, Code.
Section I names the short title of the Act. Section 2 states the purposes of the Office of Inspector
General, including conducting and supervising independent, objective audits and investigations
into programs and operations of affected establishments, and detecting and preventing fraud,
waste, and abuse,

Section 3 requires the President, with the consent of the Senate, to appoint an Inspector
General (IG) at the head of each office, This appointment will be made without regard to the
appointee's political affiliation and will be based on integrity and demonstrated ability in a variety
of categories.

Section 4 requires the IG to establish policy direction and supervise, conduct, and
coordinate audits and investigations in the agency in which the Office is established; to establish
policy and coordinate any programs designed to promote economy and efficiency in management-,
and to detect and prevent fraud and waste,

IThe Inspector General Act includes the following statutes:
5 U.S.C. App, 3 § 1 • Short title
5 U.S.C. App. 3 1 2 -Purpose and establishment of Offices of Inspector General; departments and

agencies
5 U.S.C. App, 3 3 - Appointment of Inspector General; supervision; removal; political activities,

appointment of Assistant Inspector General for Auditing and Assistant
Inspector General for Investigations

5 U.SC. App, 3 § 4 -Duties and responsibilities; report of criminal violations to Inspector General
5 U.S.C. App. 3 § 5 - Semiannual reports; transmittal to Congress; availability to public; immediate

report on serious or flagrant problems; disclosure of Information; definitions
5 U,S.C, App, 3 § 6 - Authority of Imnpctor General; information and usistance from Federal agencies,

unreasonable reaffsal; office space and equipment
5 US.C. App. 3 § 7 -Complaints by employees; disclosure of Identity; reprisals
5 U.S.C. App. 3 § & - Additional provisions with respect to the Inspector of the Department of Defense
5 U.S.C. App. 3 1 8A - Special provisions ielating to the Agency for International Development
5 U.S.C. App. 3 § 8B.. Special provisions relating to the Nuclear Regulatory Commission
5 U.S.C. App. 3 § 8C. Special provisions concerning the Department of the Treasury
5 U.S.C, App, 3 1 8D - Special provisions conceming the Department of Justice
5 U.SC. App, 31 SE - Requirements for Federal entities and designated Federal entities
5 U.S.C, App. 3 1 8F Rule of construction of special provisions
S U.S.C. App. 3 19 -Transfer of functions
5 U.S.C. App. 3 § 10 - Conforming and technical amendments
5 U.S.C. App, 3 § 11 - Definitions
5 U.S.C. App, 3 § 12 - Effective date
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Section 5 describes the semiannual reports the IG is required to file with Congress and the
head of the establishment. This section outlines in detail the information to be furnished in this
report, including a description of significant problems discovered, a listing and summary of each
audit report issued by the Office, and statistical tables.

Section 6 authorizes the IG to have access to all records, reports, etc., that relate to any
problems and operations for which the IG is responsible and to request or subpoena information
and assistance necessary to carry out the IG's duties and responsibilities from any federal, state, or
local governmental agency or unit,

Section 7 permits the IG to receive and investigate complaints or information from
employees of the establishment about the possible existence of activities that constitute a violation
of law, rules, or regulations, mismanagement, gross waste of funds, or abuse of authority.

Sections 8 - 8E address special provisions for specific Offices of Inspector General in the
Department of Defense, the Agency for International Development, the Nuclear Regulatory
Commission, the Department of the Treasury, the Department of Justice, and other Federal
entities.

Section 9 provides for the transfer of audit and investigative functions from the internal
auditing bodies performing these functions for the agencies and departments to the respective
Offices of the Inspector General within each entity. All personnel, assets, liabilities, contracts,
property, records, and unexpended balances or appropriations, authorizations, allocations, or
other funds held by the internal auditing bodies will also be transferred to the Offices of the
Inspector General. Section 10 provides for conforming and technical amendments to 5 U.S.C. §§
5315 and 5316, and 42 U.S.C. § 3522. Section I I defines the terms "head of the establishment,"
"establishment," "Inspector General," "Office," and "Federal agency." Finally, section 12 provides
that this Act and the amendments made by this Act in section 10 will take effect October 1, 1978.

2.3.1.2. Background of the Law

This Act was passed as part of the Inspector General Act of 1978.2 The Congressional
purpose of the legislation was to "create Offices of Inspector and Auditor General in seven
executive departments and six executive agencies, to consolidate existing auditing and
investigative resources to more effectively combat fraud, abuse, waste, and mismanagement in the
programs and operations of those departments and agencies,"3 These executive entities included
the Community Services Administration, the Environmental Protection Agency, the General
Services Administration, the National Aeronautics and Space Administration, the Small Business
Administration, the Veterans' Administration, and the Departments of Agriculture, Commerce,
Housing and Urban Development, Interior, Labor, and Transportation. 4

2Inspcctor General Act of 1978, Pub. L, No. 95-452, 92 Stat, 1101,
3S, REP. No. 1017, 95th Cong., 2d Ses. 1(1978), reprinted in 1978 U.SC.C.A.N. 2676.
4 1d.
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Congress noted evidence that "fraud, abuse and waste in the operations of the Federal
departments and agencies and in Federally-funded programs are now reaching epidemic
proportions."3 Congress believed that the Government had failed to make sufficient effort to
detect and prevent fraud, waste, and mismanagement in Federal programs and expenditures and
targeted basic organizational deficiencies in the way the executive agencies have approached their
audit and investigative responsibilities as the main reason for this failure.6 Congress agreed with
the General Accounting Office (GAO) that the audit and investigative authority of an agency must
be placed in persons who only report to, and are under the supervision of, the head of the
agency.7 In most agencies at that time, the internal auditors and investigators were reporting to
and under the supervision of the very officials whose programs they were investigating, making
such investigations futile.8

The I concept would provide a central focal point in each major agency for the
investigative and audit responsibilities, 9 Congress believed that this concept would remove the
inherent conflict of interest that had existed when the investigative and audit /nctions were under
the authority of the official being audited, 10 Congress further provided for the independence of
the Inspector and Auditor General "by making him a presidential appointee, subject to Senate
confirmation, and by taking the unusual step of requiring the President to report to Congress
explaining his reasons for removing an incumbent in office,"I I

Subsequent amendments to the Act established Offices of the Inspector General in the
Agency for International Development, the Department of Defense, the State Department, the
US. Information Agency, and the Foreign Service, The final substantive amendment was in
1988, when Congress added the Departments of Energy, Health and Human Services, Justice and
Treasury, Federal Emergency Management Agency, Nuclear Regulatory Commission, Office of
Personnel Management, the Government Printing Office, and Railroad Retirement Board to the
list of entities to be subject to the Inspector General Act. 12 This amendment also added a
provision that was to ensure the uniformity and reliability of reports required under the Act,
Congress noted that 21 departments and agencies had established Offices of Inspector General
since 1976 with a goal to improve the management of the Federal Government. 13 Congress
observed that these offices had greatly improved the operations of their respective departments
and agencies and felt that the above agencies should be subject to the provisions of the Act as
well, 14

51d. at 4.61d. at 5,
71d, at 5.
81d, at6.
91d, at6.
10 d. at 7.
111d. atf,
12lnspector General Act Amendments of 1988, Pub. L. No. 100-504, 102 Stat, 2515,
13H.R. REP, No. 771, 100th Cong., 2d Seos. 1 (1988), reprinted in 1988 U.S.C.C.A.N, 3154.
141d. at 1,
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2.3.1.3. Law in Practice

Few comments were received on this Act and its impact in practice. The Aerospace
Industries Association (AIA) noted that a number of the responsibilities assigned by the Act to the
10 duplicate those already assigned to the Defense Contract Audit Agency (DCAA).' 5 AIA
believes that the 1G's "overemphasis on fraud indicators intrudes on the normal functioning of the
procurement process." 16 It argued that the introduction of the IG into the procurement process
hampers the resolution of legitimate disagreements through normal administrative, procedures,
thus unduly burdening the buyer/seller relationship. 17 AIA stated that the Act should be
repealed.18 The Department of the Air Force noted that 5 U.S.C. App. 3 § 9(a)(1)(C), which
concerns the transfer of certain organizations to the Department of Defense Inspector General
(DODIG), has served its purpose and could now be eliminated. 19 The DODIG stated that the
Act is serving its intended purpose, does not duplicate or overlap with other laws, and is
necessary to protect the best interests of DOD, 20

2.3.1.4. Recommendations and Justification

Amend to repeal 5 U.S.C. App. 3 § 9 that provides for the
transfer of auditing and Investigating authority to the Office of
the Inspector General.

The Panel recommends that 5 U.S.C. App. 3 § 9, which transfers the offices conducting
auditing and investigating functions within the agencies and departments to the appropriate Office
of Inspector General, be repealed. These requirements have been accomplished as the Offices of
Inspector General have been established and are in operation. This section is no longer necessary
and, in the interest of streamlining the laws applicable to the defense acquisition process, it should
be repealed, The Panel believes that the Offices of Inspector General serve a very important
function in the acquisition process and are vitally necessary to the continued financial and ethical
integrity of the procurement process. The Panel recommends that the remaining provisions of the
Inspector General Act should be retained as written but renumbered to reflect the repeal of 5
U.S.C, App, 3 § 9.

15 .tter from Paul J. Cienki, Director, Financial Administration, Procurement and Finance, Aerospace Industries
Association to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 13,
1992).
161d.
171d,
181d,
"19Memorandum from Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting) and Assistant Secretary
(Acquluition), Office of the Assistant Secretary of the Department of the Air Force to the Office of General
Counsel, Defense Logistics Agency (Apr. 24, 1992).
20Letter from Derck H. Vander Schaaf, Deputy Inspector General, Department of Defense to Diane Sidebottom,
Acquisition Law Task Force (May 19, 1992).
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2.3.1.5. Relationship to Objec~tives

This recommendation satisfies the Panel's statutory mandate of reviewing acquisition laws
applicable to the Department of Defense with a view toward streamlining the defense acquisition
process. It helps to eliminate authority that has been used within the time intended but is now
unnecessary. The retention of the Act promotes financial and ethical integrity in the acquisition
process and encourages the exercise of sound judgment on the part uf acquisition personnel.
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2.3.2. 10 U.S.C. § 2313

Examination of books and records of contractor

2.3.2.1. Summary of the Law

This law permits an agency named in 10 U.S.C. § 2303 (i.e., Department of Defense,
Department of the Army, Department of the Air Force, Department of the Navy, the Coast
Guard, and the National Aeronautics and Space Administration) to inspect the plant and audit the
books and records of a contractor or subcontractor performing a cost or cost-plus-a-fixed-fee
contract, Subsection (b) allowE the Comptroller General to inspect the books and records of a
contractor or subcontractor who is awarded a contract using a procedure other than sealed bid
procedures. Subsection (c) of this statute exempts foreign contractors and subcontractors from
the audit authority of the agencies, with the concurrence of the Comptroller General, The
concurrence of the Comptroller General is unnecessary where the contractor or subcontractor is a
foreign Government and is precluded by the laws of the country from making its books and
records available, or where the head of the agency determines that the public interest would not
be served by exercise of the Comptroller!s audit authority, Subsection (d) of this statute permits
the Director of the Defense Contract Audit Agency (DCAA) to subpoena the books and records
of a contractor, access to which is authorized by this section. The Director must then subn It an
annual report to the Secretary of Defense on the exercise of the subpoena authority, which is then
forwarded to the Committees on Armed Services of the Senate and House of Representatives.

2.3.2.2. Background of the Law

This law was enacted as part of the Armed Services Procurement Act of 1947.1 In the
initial language of the statute, the audit provisions were a very small part of the authority given in
the law. The law was primarily passed to permit the head of the agency to enter into any type of
contract that would promote the best interests of the Government. 2 Congress stated that the right
to use the most suitable type of contract was as important as the right to procure by negotiation;
however, the prohibition against using the cost-plus-a-pei entage-of-cost contract was
continued. 3 While fixed-price contracts were to be used in most negotiated procurements,
wartime experience had shown the value in being able to use the proper type of contractual
arrangement. 4 In particular, Congress recognized the utility in permitting cost-plus-fixed-fee
contracts for research and development. 5 Congress believed it would be unfair to expect a
nonprofit educational institution to perform & fixed-price contract when costs are uncertain and
subject to daily change,6 Few nonprofit institutions could afford that risk, and they would have to

IArmed Services Procurement Act of 1947, ch, 65, § 4(b) & (c), 62 Stat. 21, 23 (1948).
21d. at23.
3S, REP, No, 571, 80th Cong., 2d Sess. 17 (1948), reprinted In 1948 U,S,CCA.N. 1048, 1064-5.
41d. at 16.
51d, at 17,
61d. at 17.
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include extremely high contingency cost allowances for their own protection.7 Included in this
law was a provision aVowing the agency head to inspect the plant and audit the books and records
cf the contractor or subcontractor.

This law was amended in 1951 to require insertion, in all contracts negotiated without
advertising, a provision permitting the Comptroller General or his representatives to have access
to and the right to examine any pertinent books, records, documents, or papers of the contractor
or subcontractor engaged in the performance of contracts or subcontracts. 8 Congress felt that
negotiated contracts were made under special circumstances and required close supervision and
control.9 At the time of passage, most agencies were in favor of this amendment. 10 The General
Services Administration suggested that purchases of less than $1,000 should be exempt from the
amendment; however, Congress felt that since the law merely authorizes the Comptroller General
to examine such contracts or records, this exemption was unnecessary. I1

The next amendment to this law was in 1961,12 when a provision was added to exempt
certain foreign contractors from the requirement of an examination-of-records clause. 13 The
requirement for an examination-of-records clause had caused delays and difficulties in placing
contracts with foreign contractors, particularly when contracting with a foreign Government or
agency, since they often felt this clause impinged on their sovereign rights. 14 When legal or
policy reasons prevented a potential contractor from agreeing to the examination-of-records
clause, the contracting officer had to try to make the procurement from another source. 15 If the
supplies or services could not be obtained elsewhere and the contractor refused the examination
clause, the contracting officer was faced with failing to procure the supplies or breaking the
law. 16 The Air Force commented that, on many occasions, it was unable to procure needed
supplies and services because they were available from orly one source of foreign supply (e.g.,
postal and transportation equipment from Japan, Belgium, the Netherlands, and Germany). 17

This amendment permitted the exclusion of the provision if the agency head determined that the
inclusion of the clause would not be in the public interest and the Comptroller General
concurred. 18

The last substantive amendment to this statute was in 1985.19 Congress added a provision
that authorize(' the Director of DCAA to subpoena any book, paper, statement, record,
information, account, writing, or other document of a contractor, if the Director is entitled to

71d. at 17.
8 Act of October 31, 1951, ch. 652, 65 Stat. 700.
9S, REP. No. 603, 82d Cong, lst Sess. 2 (1951), reprintedin 1951 U.S.C.C.A.N. 2569, 2570.
10 1d.at 2,
1 11d.at 2-3.
12 Act of September 27, 1966, Pub. L. No. 89-607, § 1(2), 80 Stat. 850.
13S. REP. No. 1548, 89th Cong, 2d Sess. 1 (1066), reprinted in 1966 U.S.C.C.A.N. 3063.
14 1d. at 2.
151d.
161d. at4.
171d. at2.
1 81d. at4.
"9 Depautment of Dcfenhe Authorizition Act, 1986, Pub. L. No. 99-145, § 935, 99 Stat, 583, 700 (1985).
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access to such documentation.20 Congress stated that it did not intend this provision to expand
DCAA's scope of access to books and records but intended to provide the Director with an
enforcement mechanism if examination was not readily pernitted.21 Congress believed ct thean

subpoena power should be used sparingly and only when other investigative methods had failed.22

2.3.2.3. Law in Practice

The authority contained in this statute has been implemented in FAR sections 52.215-1,2352.215-2,24 15.106-1,25 and 15,106.2.26 The Inspector General of the Department of Defense(DODIG) stated that this "stat .e needs to be amended to provide contract auditors with the

authority to review and evaluate contractor internal audit reports. "27

A recent case in the 4th Circuit held that DCAA's statutory subpoena power extends only
to cost information related to Government contracts and that defense contractor internal auditmaterials were beyond the scope of DCAA's subpoena power.2S The DODIG noted that access
by DCAA to contractor internal audit reports would reduce duplicative audit coverage, 29

DCAA commented that this statute is limited because it only applies to cost or cost-plus-
fixed-fee contracts.30 It rcommended that this provision be broadened to apply to all contractsfor which the Government has a need to review contractor books and records, including time andmaterial, fixed-price-incentive, firm-fixed-price, and cost-plus-award-fee contracts.31 The Air
Force Contract Law Center agreed with this recommendation but would expand its application
even further to include fixed-price-redeterminable, cost-sharing, cost-plus-award-fee, cost-plus-
incentive-fee, labor-hour, cost-reimbursemient-tero, fixed-price-level-of-effort, and variable

quantity contracts.12

The Aerospace Industries Association (AJA) stated that the provision that requires
contractors to retain books and records for three years following final payment has placed an

201d, at 700.
2 1 H.R. CONF, REP. No. 235, 99th Cong., 1st Sess. 461 (1985), reprinted in 1985 U.S.C.C.A.N. 472, 615.
22Id at 461,
2348 C.F.R. 52.215241d.
2548 C.F.R. 15.106

2 6/d,
2 7 Letter from Derek H. Vander Schaa, Deputy Inspector General, Office of the Inspector General of the
Department of Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College
(ay 19, 1992).14ited S9ates9v. Newport Newshipbuilding and Dry Dock Company, 837F.2d 162,164(4thCir. 1988).

29Letter from Derek H. Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the
Department of Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College

_(M•ay 19, 1992).

"0Memorandum from Michael J. Thibault, Assistant Director, Policy and Plans, Defense Contract Audit Agency to
Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 5, 1992).
3 1ld
32 Memorandum from Michael J. Mullin, Air Force Contract Law Center to Diane Sidebottom, Acquisition Law
Task Force, Defense Systems Management College (Mar. 23, 1992).
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undue and expensive burden on the contractor. 33 The result of this requirement is prolonged
maintenance of nonproductive storage facilities and large record keeping and storage related
costs.34 AIA recommended that the statute be modified to provide a more reasonable retention
provision.35 It also recommended that the statute allow that photographic or electronic images of
original records are suitable for this purpose.36 AIA noted that the subpoena authority of the
Director of DCAA has contributed to an adversarial buyer/seller relationship.37

The Council of Defense and Space Industry Associations (CODSIA) stated that this law
has created an atmosphere of suspicion between contractors and Government and has generated
unnecessary administrative requirements. 38 CODSIA noted that the law contains ambiguous
terms that have been the subject of litigation. 39 It recommended the statute be amended to clarify
that the scope of the examination should be limited to records that are directly related to the
performance of the contract, not irrelevant internal records.40 CODSIA also recommended that
the examination provision should be extended to the growing number of foreign contractors, and
the subpoena power should be limited to those situations where a criminal indictment has been
issued.41 CODSIA recommended that this examination authority should exempt businesses and
business segments of Government contractors that provide commercial products because of the
sensitive nature of the information to be audited,42 In a supplemental comment, CODSIA
expressed a concern about the inclusion of cost-reimbursement, time and materials, labor-hour, or
price-redeterminable contracts within the scope of this statute.43 It contended that such an
expansion is inconsistent with the Panel's goal of streamlining. 44 CODSIA stated that the statute
does not require the auditing of a significant number of foreign contractors and strongly
encouraged strengthening the audit provisions relating to foreign contracts.45 Finally, CODSIA
recommended a specific definition of "records" and exempting fixed price contracts from the audit
provisions.46

33Letter from Paul J. Cienki, Director, Financial Administration, Procurement and Finance, Aerospace Industries
Association to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 13,
1992)a
341d.
351d.
361d,
371d.

38Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (June 8, 1992)1
391d.
402d0
41Jd.
421d,
43Letter from the Council of Defense and Space Industry Associations to Gary Quigley and Jack Harding (Oct. 16,
1992),
441d.
451d.
461d.
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The Defense Logistics Agency, Defense Plant Representative Office Boeing/Seattle,
Washington, stated that the problems it has observed are not with the law, but with its over
zealous application. 47

The Center for Strategic and International Studies (CSIS) noted that subsection (b) of this
law allows for audit authority by the General Accounting Office (GAO) through the Comptroller
General. 48 This provision predates the creation of DCAA as the chief contract audit arm of the
Government and is inconsistent with other laws.49 The Office of the Assistant Secretary of the
Air Force Acquisition (SAF/AQC) recommended combining 10 U.S.C. § 2406, 10 U.S.C. § 2313,
and 10 U.S.C. § 2306a(f) into a single comprehensive audit statute,50

The GAO commented that it fully supports the Panel's attempt to consolidate statutes in
the audit area. 51 GAO stated that it believes it is important for it to retain the ability to audit firm
fixed-price, negotiated contracts. As a result, it contends that "to make the audit authority of the
Comptroller General coextensive with that of the contracting agencies could limit our ability to
perform such reviews."5 2 It provided the Panel with proposed statutory language to this end.
GAO also supported and offered its assistance in developing some sort of audit accommodation
for procurement from commercial vendors.

2.3.2.4. Recommendation and Justification

Amend to combine 10 U.S.C. § 2313 and 10 U.S.C. § 2306a(I)
and certain regulatory provisions into a single comprehensive
audit statute.

The Panel recommends that 10 U.S.C. § 2313 be amended to merge the audit provision of
the Truth in Negotiations Act (10 U.S.C. § 2306a(f)) and the audit coverage in FAR section
52,215-2 into a single comprehensive audit statute. To this end, the Panel has accepted the
proposed statutory language provided by GAO with some minor changes, The Panel has included
those types of contracts currently listed in FAR section 52.215-2 in its proposed audit statute,
The Panel recognizes that industry commentators have noted that this amendment actually
expands the statute's authority; however, because these types of contracts are listed in the
regulation implementing the statute, they are currently binding on contractors and represent no
new authority.

4 7Letter from Paul J. Madden, Defense Logistics Agency, Defense Plant Representative Office, Boeing/Scattle,
Wnshington to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (Apr. 10,
1992).
4 8Memorandum from Debbie van Opstal to the Flowdown Cost Accounting Task Forces, Center for Strategic and
International Studies (May 5, 1992).491d,
5 0Meniorandum from Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting), Assistant Secretary of the
Air Force (Acquisition), to the Office of the General Counsel of the Defense Logistics Agency (Apr. 24, 1992).
5 ILetter from James F. Hichman, General Counsel, General Accounting Office, to Gary Quigley, Deputy General
Counsel, Defense Logistics Agency (Sept. 24, 1992).5 21d.
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In subsection (a)(2) of the proposed audit statute, the Panel has included the essence of 10
U.S.C. § 2306a(f), the audit provision of the Truth in Negotiations Act. The Panel believes that
this language adequately addresses the audit authority necessary for contracts in which cost and
pricing data are necessary.

The Panel recommends retention of the subpoena authority included in subsection (d) of
the current language. Although industry commentators have objected to the inclusion of this
authority, the Panel believes that the subpoena authority is a necessary enforcement tool in the
defense procurement process. While the Panel has chosen not to include in its proposed audit
statute an exemption for contracts for commercial items, the Panel has recommended to Congress
the adoption of a new statute addressing the purchase of commercial items which contains a new
pricing subsection and an audit provision tailored specifically to that pricing provision. The
proposed audit clause, if enacted, would be the sole source of audit rights for commercial item
acquisition. In addition, one subsection of the new commercial item atatute will list certain
existing statutes that will be superseded by this new statute when the Goveniment is purchasing a
commercial item. 10 U.S.C. § 2313 would be one of these statutes. The Panel has included the
provisions in FAR subsection 15.106-1 that exempt small purchases and utility services from the
provisions of 10 U.S.C. § 2313.

The Panel recognizes that AIA feels that the three year records retention requirement is
overreaching and expensive; however, the ability to audit the books and records of a Government
contractor even after the contract has been completed is necessary to maintain the financial and
ethical integrity of the acquisition process,

The Panel believes that the proposed audit statute will better target the types of contracts
for which the Government believes audit authority is particularly necessary while exempting small
purchases and commercial contracts,

2.3.2.5. Relationship to Objectives

This recommendation satisfies the Panel's statutory mandate of reviewing acquisition laws
applicable to DOD with a view towerd streamlining the defense acquisition process. It promotes
the continued commercialization of the defense procurement process by enabling a companIy to
integrate the production of both commercial and defense unique products in a single business unit
without altering its accounting or management procedures, By exempting commercial products
from these audit procedures, this recommendation also promotes the purchase of commercial or
modified-commercial products and services by DOD at or based otn commercial market prices,
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2.3.2.6. Proposed Statute

* 2313. Examination of books and records of contractor

(a) An agency named in section 2303 of this title is-eMild, actinGgthrough an authorized
representative4'#e -"peetthe pla.•, and audit the books and M!ds of

I (J1) is entitled to inspect the plant and audit the books and records. of-

(4A) a contractor performing a o"t .. . t plus a f.... fee .... •- o Cost-
reimbursement incentive, time-and-mater-als, labor-hour, or price-redetermi able con
combination of these made by that agency under this chapter; and

(Q-) a subcontractor performing any subcontract under a "-st OF 000

a fixed fee sent''ct cost-reimbursement, incentive. time-and-materials. labor-hour. or price-
redeterminable contract or any combiation of these made by that agency under this chapter,

(2) shall. for the purpose of evaluating the accuracy. completeness. and currency of
cost or pricing data required to be submitted by section 2306a of this title with respect to a
contract or subcontract, have the ri&ht to examine all records of the contractor or subcontract

i (A) the proposal for the contractor subcontract:

i )the discussions conducted on the proposal:

I (C)_.riicing of the contract or subcontract: or

Q (D) performance of the gtractorl subgontract.

I (b) In subsection (a). the terms 'books nd -records" an " s"
documents, accounting procedures and practices. and other data. regardless of form or type.

(c)(1) The Director of the Defense Contract Audit Agency (or any successor agency) may
require by subpoena the production of books and records of a contractor, access to whicb...
provided to the Secretary of Defense by subsection .a)(1) or (a)(2).

S(2) Any such subp ena.. In the case of contumacy or refusal to obey. shall be

entfrceable by order of an appropriate United States district court.

I (3)..1'he authority provided by paragraph (c1(l) may not be redelegated,

(4) The Director (or any successor official) shall ubmiOt an annual report to th§
I •.•crtafry.fefense on the exercise of such authority during the preceding year and the reasons
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mbhy such authority was exercised in any instance. The Secretary shall forward a copy of each
such report to the Committees on Armed Services of the Senate and House of Representatives,

(bd) Except as provided in subsection (ec), each contract awarded after using procedures
other than sealed bid procedures shall provide that the Comptroller General and his

I representatives are entitled ",-' the ._.:.,.... ..,-,,- years ,•-. to examine any
books, documents, papers, or records of the contractor, or any of his subcontractors, that directly
pertain to, and involve transactions relating to, the contract or subcontract,

(ea) Subsection (bd) does not apply to a contract or subcontract with a foreign contractor
or foreign subcontractor if the head of the agency named in section 2303 determines, with the
concurrence of the Comptroller General or his designee, that the application of that subsection to
the contract or subcontract would not be in the public interest. However, the concurrence of the
Comptroller General or his designee is not required --

(1) where the contractor or subcontractor is a foreign government or agency
thereof or is precluded by the laws of the country involved from making its books, documents,
papers, or records available for examination; and

(2) where the head of the agency determines, after taking into account the price
and availability of the property and services from United States sources, that the public interest

I would be best served by not applying subsection (bo,

(d)(.1) The Dirotor- Of the DenSO Contrt Audit Agensy (OFr AY -u6v

requir-e by subpoena the produeti or f books, docUMentS, papMr, Or Feeords of a contrctor-,
We% ete-Whieh IS P~eyided etho heScOrcta Of DofenO by subseetiOR (a) or by 300tiOn 2306a oe

(2) Any such subpee;n; in the eas of eentumoey er r-Asl te obey, shall be
enPFeeeablc by order Of anl apprOpriate United Stae td G

(3) The authority provided by parFaraph (1) may not be rodelegated.

See^ ap -eff, c on th .... •e I----- -- 4sueh author-it du-ing the peeeding year and the Feeon^
why such authority was cmecrcised in any instanee, The Secretary shall forwafd a copy of caeh

rommittees on Anmed Seryiees of the S..ate and House of Representative..

(D The right of an agency under subsection (a) and the Comptroller GenreL-und-r
subsection (d) phall expire three years after final payment under the contract or subcontract,

(g) This section is inapplicable to contracts awarded under simplified acquisition
procedures or for utility services at rates not exceeding those established to Apply uniformly to the
public, plus any applicable reasonable connection charge.
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2.3.3. 10 U.S.C. § 2406

Availability of cost and pricing records

2.3.3.1. Summary of the Law

This section requires a contractor, under a covered contract, to make available to the head
of the agency, or his representative, records of the contractor's cost and pricing data in the form
and manner maintained by the contractor. The statute also lists the kinds of records that are
subject to this audit authority. The Secretary of Defense is required to promulgate regulations to
carry out this statute, which shall include the period for which records shall be maintained.
Finally, this law also contains a definitional subsection.

2.3.3.2. Background of the Law

This section was enacted as part of the Department of Defense Authorization Act of
1986.1 Congress indicated that this provision was not intended to require new, additional
information from contractors, but that contractors would provide DOD with information they
already have available. 2 Congress was extremely concerned about the impact of this provision,
because there was a lack of Congressional hearings and considerable controversy regarding its
effectiveness, 3 Because of this concern, Congress directed DOD to evaluate all provisions of the
legislation and indicate any necessary changes. 4 In 1 986,5 the section was amended to its current
form. The requirements of this amendment applied to manufacturing contracts for major weapon
systems subject to the requirements of 10 U.S.C. § 2306a (Truth in Negotiations) that are either
pending or entered into after the enactment of the act.6 Congress intended that the regulations
governing access under this section would be consistent with the efforts of the Under Secretary of
Defense for Acquisition, in order to coordinate audit and oversight of contractor activities, 7

Congress also intended that cost data kept by the contractor should reflect recurring as well as
non-recurring costs, and this data should be made available to auditors.8 Finally, Congress
stressed that this section should make clear that the contractor is not required to maintain any
additional data or data in a form or manner different from the way the contractor ordinarily
maintains data.9

1Departmont of Defense Authorization Act, 1986, Pub. L. No. 99-145, § 917(a), 99 Stat. 583, 689 (1985).
2 H.R, CONF. REP. No, 235, 99th Cong,, lIt Scs, 455 (1985), reprinted in 1985 U.S.C,C.A,N, 472, 609.
31d.
41d.
5National Defense Authorization Act for Fiscal Year 1987, Pub, L. No. 99-661, § 943(a)(1), 100 Stat. 3816, 3942-
3(1986).
6 HR, CONF. REP, No, 1001, 99th Cons,, 2d Sess. 508 (1986), reprinted in 1986 U,S.C,C,A,N. 6413, 6567,
71d.
81d.
91d.
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2.3.3,.•. Law in Practice

The submission of cost. and pricing data is addressed in subpart 15.8 of the Federal
Acquisitlo. Regulation (FAR,). The Trhspector General of the Department of Defense (DODIG)
commc~nr,• -. .t this law is serving, i;,, nt ruded purpose and is not ambiguous, inefficient, or
irrelevant.10 

' ,,; Aerospace Industrie.• A.Rociation (AMA) stated that this statute duplicates the
examination o"-,:vords provisions in 10 U,S,iJ, § 2313, "Examination of books and records of
contractor," and 10 US.C. § 2306, "Kinds of cuntva~:ts."II AIA believes that this statute should
not be applied to commercial products and services and should be repealed. 12 The Defense
Contract Audit Agency (DCAA) noted that this statutet !a.rgely duplicates, and is less inclusive
than, the access rights provided by 10 U.SC. § 2306a, "t'ruth in negotiations."' 13 DCAA believes
that 10 U.S.C. § 2306a(f) should be reworded to provide a uniform period of record retention for
both prime and subcontractors, 14 Such an amendment would render 10 U.S.C. § 2406
unnecessary. 15  The Defense Logistics Agency Defense Plant Representative Office,
Boeing/Seattle, Washington, stated that this law is still relevant and is required for the integrity of
the procurement sysrem', however, it has created inefficiencies, 16

2.3.3,4. Recommendation and Justtification

Repeal

The Panel recommends that this law be repealed. The Panel has recommended a
comprehensive audit statute at 10 U.S.C. § 2313, "Examination of books and records of
contractor," that incorporates provisions of 10 U.S.C. § 2313, 10 US.C. § 2306a, and certain
FAR provisions. The Panel agrees that the authority contained in this section Is important to the
continued financial and ethical integrity of the defense procurement process;, however, it believes
that 10 U.S.C. § 2406 should be repealed in favor of the recommended comprehensive audit
statute at 10 U.SC. § 2313.

10Letter from Derek Vander Schaaf, Deputy Inspector General, Office of the Inspector General or the Department__
or Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 19,
1992),
11Letter from Paul J, Cienki, Director, Financial Administration, Procurement and Finance, Aerospace Industries _
Association to Diane Sidebottom, Acquisition Law Tank Force, Defense Systems Management College (May 13, _
1992),
121d,
13Letter from Michael 3, Thlbault, Assistant Director, Policy and Plans, Defense Contract Audit Agency to Diane
Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 5, 1992).
14 1d,
151d,
16Letter from Paul J, Madden, Defense Logistics Agency Defense Plant Representative Office, Boeing/Seattle,
Washington to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (Apr. 10,
1992).
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2.3.3.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to the Department of Defense with a view toward streamlining the defense
acquisition process. It helps to elimirate the duplication of authority currently present in the
procurement process by merging similar statutes into one comprehensive and centrally located law
and repealing statutes that are substantially similar to laws contained elsewhere in the U.S. Code.
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2.3.4. 18 U.S.C. § 1516

Obstruction of federal audit

2.3.4.1. Summary of the Law

This section prohibits any person with intent to deceive or defraud the United States from
influencing, obstructing, or impeding a Federal auditor in performance of official duties. The
penalty for such interference is a fine, imprisonment of not more than five years, or both. The
section also contains a provision that defines the term "Federal auditor. '

2.3.4.2. Background of the Law

This section was enacted as part of the Anti-Drug Abuse Act of 1988.1 There is no
mention of this provision in the Senate or House Reports or the Congressional Record.

2.3.4.3. Law in Practice

The Inspector General of the Department of Defense (DODIG) commented that this law is
relevant and required for the continued financial and ethical integrity of the procurement process.2

The DODIG also stated that the law is serving Its intended purpose and is necessary to protect the
best interests of DOD.3 The Aerospace Industries Association (AMA) stated that this law
duplicates 10 U.S.C. § 2276, "Inspection and audit of plant and books of contractor; criminal
provisions."4 AIA also believes that thi. statute contains ambiguous terms that have led to
interpretation problems and abuse by Government auditors who impose unwarranted demands on
contractors.5 AMA argues that because of the ambiguities, this statute should be repealed or, at
least, amended to provide more precise definitions to prevent abuse by Government auditors.6

IAnti-Drug Abuse Ad" of 1988, Pub. L. No. 100-690, § 7078, 102 Stat. 4181, 4406.2Letter from Derek Vander Schaaf, Deputy Inspector General, Office of the Impector General of the Department of
Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 19,
1992).
31d.
4Letter from Paul J, Clenki, Director, Financial Administration, Procurement and Finance, Aerospace Industries
Association to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 13,
1992).
51d.
61d.
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2.3.4.4. Recommendation and Justification

Retain

The Panel recommends that this statute be retained. This statute is not limited to DOD
but applies to agencies Government-wide. There may be redundancy between this statute and 10
U.S.C. § 2276; however, the Panel has recommended the repeal of 10 US.C. § 2276 because it is
obsolete. Notwithstanding that the scope of this law may have been misinterpreted by some
Government auditors, the Panel believes that 18 U.S.C. § 1516 is required for the continued
financial and ethical integrity of the acquisition process and should be retained.

2.3.4.5. Relationship to Objectives

This recommendation helps to promote the financial and ethical integrity of the defense
procurement process while encouraging the exercise of sound judgment on the part of acquisition
personnel,
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2.4. Cost Accounting Standards

2.4.0. Introduction

In the area of cost accounting standards, the Panel focused its review on 41 U.S.C. § 422,
the statute establishing the Cost Accounting Standards (CAS) Board. The Panel recommends
that 41 U.S.C. § 422 be retained and that the CAS Board use its existing authority to facilitate
purchases of commercial items and services by DOD.

41 U.S.C. § 422 established the CAS Board within the Office of Federal Procurement
Policy (OFPP), with the Administrator of OFPP as the chairman and the other four members to be
chosen from DOD, the General Services Administration (GSA), and the private sector. The CAS
Board currently consists of five members representing both Government and industry, The
members include Allan V, Burman, Administrator for Federal Procurement Policy; William Reed,
Director of the Defense Contract Audit Agency-, Edward Hefferon, Deputy Inspector General,
GSA; Donald Hayes and Samuel Self, representatives of the private sector. The Board maintains
a staff of four fUll-time staff members and one part-time consultant,

The Panel recommends that 41 U.S.C. § 422 not be changed because it is an enabling
statute that establishes the CAS Board and gives it authority to promulgate cost accounting
standards and implementing regulations for all executive agencies, contractors, and
subcontractors, The statute currently gives the Board broad authority to exempt classes of
contractors and subcontractors, and types of contracts and subcontracts, from the cost accounting
standards, In this regard, the Panel recommends that the CAS Board, as a priority matter, use its
existing authority to exempt contracts for commercial products, or, as a minimum, to limit the
standards that would be applicable to Government contracts for commercial items. The Panel
believes that this action would be among the most important steps that could be taken to facilitate
the Government's purchase of commercial items and services,

One of the Panel's primary objectives is to promote the ability of the Government,
particularly DOD, to purchase commercial items and services without requiring contractors to
change their accounting or management practices to comply with unique Government
requirements. Contractors entering into contracts for commercial items with the Government
should be able to integrate defense and commercial production where economically feasible
without being subject to restrictive cost accounting standards. The Panel believes that no
legislative changes are necessary to achieve this goal because the Board has sufficient authority to
limit the application of the cost accounting standards.

The Panel's recommendation will result in cost savings by allowing businesses to
consolidate the production of commercial and defense related products in a single business unit
without altering existing accounting or management practices. In addition, the recommendation
promotes DOD's purchase of commercial or modified-commercial products and services at or
near commercial market prices.
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The CAS Board has used its authority to (1) exempt certain categories of contractors
from the Board's rules and regulations; (2) grant waivers of its requirements for certain individual
contracts; (3) limit requirements for formal disclosure of accounting practices to large
Government contractors; and (4) limit application of individual standards either by exempting
certain categories of contractors or by establishing a dollar threshold for application of the
standard,

The Board has published a Statement of its current objectives, pol,.ies and concepts in the
Feder_ Reister, Vol. 57, No. 134, July 13, 1992. The Statement is intended to clarify the
current views of the Board and to provide an increased awareness of its decision making process.
The Board intends that subsequent promulgations be consistent with the objectives and policies
described in the Statement, The Statement should give contractors and Federal agencies a better
understanding of the complex and difficult issues facing the Board when it promulgates and
revises the cost accounting standards. The Panel believes that its goal of promoting increased
DOD commercial buying is consistent with the CAS Board's current objectives and policies.

After consideration of public comments, the Board recodified the CAS Rules and
Regulations at 48 CF.R, Chapter 99, previously found at 48 C.F.R. Part 30 and CF.R. Parts 331
through 420, The final rule was established by the Board and published in the Feral Rgiste on
April 17, 1992, The Board took this action to provide a single set of rules and cost accounting
standards applicable to Government contractors and subcontractors. The recodification
represents an effort by the Board to reconcile the existing sets of cost accounting standards
previously promulgated by other bodies, The Panel concluded, especially in view of the Board's
recent initiatives, that legislative intervention or changes to the Board's enabling statute are
unnecessary.

For convenience, the Panel reviewed several other statutes under the cost accounting
standards category, although these statutes are not directly related to the standards, Most
notably, the Panel reviewed 10 U.S.C. § 2410b, which directs the Secretary of Defense to
promulgate regulations regarding the standards for inventory accounting systems utilized by
contractors doing business with DOD.

As directed by the statute, regulations have been promulgated in the DFARS.
Accordingly, the Panel recommends that 10 U.S.C. § 2410b be repealed. The Panel believes that
the development of standards for contractor inventory accounting systems properly is a function
of the regulatory system. Any ambiguities that may exist are in the regulations, not in the
statutory language, and the majority have been clarified through joint Government and industry
effort. The Secretary of Defense has the authority to promulgate further regulations without this
law; thus, in the interest of streamlining Title 10 of the U.S. Code, the Panel concluded that the
law is unnecessary and should be repealed.
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2.4.1. 10 U.S.C. § 2410b

Contractor inventory accounting systems: standards

2.4.1.1. Summary of the Law

This section directs the Secretary of Defense to promulgate regulations regarding the
standards for inventory accounting systems utilized by persons contracting with the DOD. The
Secretary of Defense must also include in the regulations any certification and enforcement
requirements.

2.4.1.2. Background of the Law

This section was enacted and codified in 1988.1 In passing this law, Congress directed the
Secretary of Defense to use the elements outlined in the F on December 14, 1987,2
in promulgating the initial standards. These elements wcre developed by the Defense Acquisition
Regulation Council in an effort to amend the standards for material management and accounting
systems in the Defense Federal Acquisition Regulation Supplement (DFARS). Congress went
further to require the promulgation of regulations that give contracting officers clear direction
when a defense contractor's inventory accounting system is so unreliable that it is impossible for
the contracting officer to judge any material detriment to the United States. 3

2.4.1.3. Law in Practice

The provisions of this statute have been implemented, as required, in subparts 242.72 and
252.242-7004 of the DFARS. The comments received from the Inspector General of the
Department of Defense (DODIG) and the University of California agree that regulations
regarding contractor inventory accounting standards have been promulgated, as prescribed by this
statute. 4 The DODIG recommends that this statute should remain unchanged until the regulatory
guidance is updated. 5 The University of California noted that universities are required to conform
to standards set by the Office of Management and Budget,6 so that the additional standards

INational Defense Authorizatioa, Act, Fiscal Year 1989, Pub. L. No. 100-456, § 834 (a)(1), 102 Stat. 1918, 2024
(1988). -

,LMaterial Requirements Planning System, 52 !3ed. Reg. 47,427 (codified at 48 C.F.R. Part 245)
3 H.R. CONF. REP. No. 989, 100th Cong., 2d Sess. 433 (1988), reprinted in 1988 U.S.C.C.A.N. 2503, 2564.
4 Memorandum from Michael R. Hill, Assistant Inspector General for Audit Policy and Oversight, Office of the
Inspector General of the Department of Defense to the Deputy General Counsel, Defense Logistics Agency (May
27, 1992); Letter from David F. Mears, Director, Research Administration Office, University of California, to
Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (May 19, 1992).
5 Memorandum frond Michael R. Hill, Assistant Inspector General for Audit Policy and Oversight, Office of the
Inspector General of the Department of Defense to the Deputy General Counsel, Defense Logistics Agency (May
27, 1992).
6See Office of Management and Budget Attachment N to Circular A-i 10 (Audit procedures are contained in
OMB Circular A-133.).
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imposed by the DFARS are duplicative and unnecessary 7 The Defense Contract Audit Agency
(DCAA) noted that there has been a significant improvement in all aspects of material
management as a result of this law and its implementation in the DFARS.5 DCAA also
commented that there were some problems in interpreting the regulations when they were first
promulgated; however, Government and industry worked together to solve these implementation
problems. 9 DCAA also believes that the regulations are ambiguous concening system accuracy
and measurement. 10

The Council of Defense and Space Industry Associations (CODSIA) noted that this
statute is redundant with other accounting standard and certification statutes. These multiple
statutes "inevitably create confusion and lead to an inability to administer the statutes with
straightforward efficiency and understanding."11

2.4.1.4. Recommendation and Justification

Repeal

The Panel recommends that this statute be repealed, because it is merely an enabling
statute allowing for the promulgation of regulations. The development of standards for
contractor inventory accounting systems properly belongs within the regulatory system and
should not be made statutory. Regulations on these standards have already been promulgated and
implemented. Any ambiguities that may exist are in the regulations, not in the statutory language,
and the majority have been overcome through joint Government and industry effort. While
DCAA believes this law is serving its intended purpose, it also notes that it is the guidance in the
regulations, not in the law, that has significantly improved contractor material management
systems. The Secretary of Defense would retain the authority to promulgate further regulations
without this law; thus, in the interest of streamlining the U.S. Code, this law should be repealed as
unnecessary.

2.4.1,5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of streamlining the defense
acquisition process by recommending the repeal of statutes that have been successfully
implemented in the applicable regulations.

7Letter from David F. Meaws, Director, Research Administration Office, University of California, to Diane
Sidcbottom, Acquisition Law Task Force, Defense Systems Management College (May 19, 1992).
8Letter from Michael J. Thibault, Assistant Director of Policy and Plans, Defense Contract Audit Agency to Diane
Sidebottom, Acquisition Law Task Force, Defense Systems Management College (June 17, 1992).
91d.
101d.
I I Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug. 3, 1992).
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2.4.2. 41 U.S.C. § 422

Cost accounting standards board

2.4.2.1. Summary of the Law

This statute established the Cost Accounting Standards (CAS) Board within the Office of
Federal Procurement Policy (OFPP), with the Administrator for Federal Procurement Policy as
the chairman and the other four members to be chosen from the DOD, the General Services
Administration, and the private sector. The statute also outlines, in great detail, the Board's
authority to promulgate cost accounting standards to be used by all executive agencies,
contractors, and subcontractors in procurement contracts, as well as the regulations necessary to
implement those standards. The Board is also required to make an annual report to Congress and
permitted to receive appropriations necessary for its operation. The law also describes the term
of office, compensation, and staff of each Board member.

2.4.2.2. Background of the Law

The current CAS Board was established as part of the OFPP Act Amendments of 1988.1
The first CAS Board, with the Comptroller General as chairman, had been established in 1970 in
response to a study done by the Comptroller General which determined that "uniform cost
accounting standards were both feasible and desirable."2 Over the next decade, the Board
promulgated nineteen cost accounting standards.3 In 1980, the Congress failed to provide
appropriations for the operation of the Board and it ceased operating; however, its standards,
rules, and regulations continued to remain in effect. 4 In the interim, "several of the standards
which were issued by the Board have become outdated. Examples include the standards related
to pension costs, insurance costs, and the accrual of vacation time by employees on government
contracts."15 In 1988, Congress reestablished the Board, with the Administrator for Federal
Procurement Policy as chairman. This change from the original Board chairmanship was urged by
many witnesses who testified before the Senate to address concerns about the constitutional
validity of a Board chaired by the Comptroller General.6 The function of the second Board is
virtually identical to that of the first Board; that is, to determine the measurement, assignment,
and allocation of costs. As with the original Board, issues of allowability would be left to the
agencies. 7

Iofflce of Federal Procurement Policy Act Amendments of 1988, Pub. L. No. 100-679, § 5(a), 102 Stat. 4055,

4058-4063.
2S. REP. No. 424, 100th Congress, 2d Seas. 15 (1988), reprinted In 1988 U.S.C.C..AN. 5687, 5701.
31d.
41d.
51d.
61d. at 9.
71d. at 17.
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2.4.2.3. Law in Practice

The CAS Board currently consists of five members representing both government and
civilian interests. These members include Allan V. Burman, Administrator for Federal
Procurement Policy; William Reed, Director of the Defense Contract Audit Agency (DCAA);
Edward Hefferon, Deputy Inspector General of the General Services Administration; Donald
Hayes and Samuel Self of the private sector. For support the Board maintains a staff of four full-
time staff members and one part-time consultant. The Board has recently considered the DOD-
issued guidelines for CAS 412. 40(c) waiver requests,8 a report issued by the DOD Inspector
General on the application of CAS coverage by DOD on smaller contractors, the request by
Congress that GAO review the CAS Board's activities, and a proposal to raise CAS thresholds
from $10 million to $25 million. 9

The Air Force noted that there was significant controversy when the DOD attempted to
take over the functions of the first Board when it went out of existence in 1980. 10 Although the
Board has been re-established in accordance with the new statute, the Air Force believes that it is
necessary that this statutory authority remain in the U.S. Code. I I DCAA commented that the re-
establishment of the CAS Board was necessary in order to have an entity with the authority to
issue new standards, update existing standards, and grant waivers and exceptions. 12 DCAA
maintained that the cost accounting standards are necessary for the continuing financial and
ethical integrity of the defense procurement process. 13 Because cost accounting standards apply
only when there are no legitimate market forces to establish fair and reasonable prices, and the
Board is authorized to exempt classes or categories of contractors, subcontractors, and products
from the requirements, DCAA favors retention of this statute. 14

The Public Contract Law Section of the American Bar Association pointed out a number
of problems it perceived with 41 U.S.C. § 422. Because the CAS Board was given authority over
issues of allocability and the FAR Council was given authority over issues of allowability, the
section contends that there have been several instances in which the cost priniples promulgated in
the FAR conflict with applicable cost accounting standards. 15  Accordingly, the section
recommended that the authority of the CAS Board be extended to include issues of allowability as
well as allocability. 16 The section also noted that compliance with the cost accounting standards
and the provisions of the Truth in Negotiations Act (TINA) have become a serious impediment to

8CAS 412.40(c) addresses "Pension costs, Composition and Measurement."
9New Developments, CAS Guide (CCH) ¶ 20,000 (Aug. 1992),
10Letter from Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting), Assistant Secretary (Acquisition),
Office of the Assistant Secretary of the Department of tho Air Force to Diane Sidebottom, Acquisition Law Task
Force, Defense Systems Management College (May 11, 1992).
1l 1 d.
12Letter from Michael J, Thibault, Assistant Director, Policy and Plans, Defense Contract Audit Agency to Diaie
Sidebottom, Acquisition Law Task Force, Defense Systems Management College (June 17. 1992).
131d.
141d.

"15Letter trom John S. Pachter, Chair, Public Contract Law Section of the American Bar Association to Diane
Sidebottom, Acquisition Law Task Force, Defense Systems Management College (June 18, 1992).161d
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the purchase of commercial products, because many commercial companies do not have the
extensive data tracking systems necessary for compliance. 17 It recommended that the statute
should be amended to provide "that contracts awarded on the basis of adequate price competition
are also exempt from CAS," and "that CAS does not apply to purchases from a company whose
business is predominately commercial, where the price is based on: (a) overall value to the
government; and/or (b) comparison with the cost of alternatives, if any."is The section also
recommended that the Board be given more staff and the ability to make interim standards or
interpretations when it finds that there are "urgent and compelling circumstances." 19

The Council of Defense and Space Industry Associations (CODSIA) commented that
changing technology has made it necessary to address important cost accounting issues.20 It
stated that industry feels generally favorable about the re-establishment of the CAS Board to
accomplish this goal. 21 CODSIA also mentioned the fact that the Board is seriously understaffed.
It stated:

This apparent lack of resources necessary to deal with the detailed
and technical issues which arise in connection with application of
the CAS not only precludes ,lding enough meaningful Board
meetings to allow significant progress, but also results in relating
back to the implementing agencies some of the CAS Board
functions, This makes the Board highly sensitive to the reaction of
those agencies to its positions and, on particular issues, could result
in a compromise of the Board's independence. 22

CODSIA also commented that, because the Board consists of predominantly Government
representatives, there could be a predisposition in favor of the Government, which would defeat
Congress' intent of having an independent board.23 CODSIA stated that it believes the statute
should be amended to alter the Board's composition to include more industry representatives. 24

CODSIA also noted that the General Accounting Office has recently begun a review of the CAS
Board's operations at Congress' request.25

The National Security Industrial Association (NSIA) commented separately from
CODSIA on this law. NSIA also noted that the Board is seriously understaffed and stated its

171d.
181d. (citations omitted).
191d.
20Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding, (Aug. 3, 1992).2 11d.
221d
231d See also Letter from Frank W. Losey, Council of Defense and Space Industry Associations (CODSIA)
Working Group 3 Coordinator to John A. Phillips, Raytheon Company (Oct. 16, 1992).
24Letter from Frank W. Losey, Council of Defense and Space Industry Associations (CODSIA) Working Group 3
Coordinator to John A. Phillips, Raytheon Company (Oct. 16, 1992); Letter from the Council of Defense and Space
Industry Associations (CODSIA) to Gary Quigley and Jack Harding. (Aug. 3, 1992).
25Letter from the United States House of Representatives Committee on Government Operations to the Honorable
Charles A. Bowsher, Comptroller General, General Accounting Office. (June 16, 1992).

2-97



belief that the Office of Management and Budget has little inclination to see the purpose of the
law fulfilled.26 NSIA contended that the major problem with this law is the overlap and conflict
of the standards promulgated by the Board with the regulations promulgated by the FAR
Council,2 7 This dichotomy has arisen because the Bopxd was given the statutory authority to
promulgate standards concerning the allocability of costs while the FAR Council was to draft
regulations on allowability of costs. NSIA stated that it believes the FAR Council often goes too
far and either promulgates regulations on allocability contrary to this statute or promulgates
regulations that ostensibly address allowability but, in reality, govern questions of allocability.28
NSIA believes that by giving the CAS Board the exclusive authority to promulgate standards on
both allocability and allowability, this conflict would be resolved. 29 NSIA agreed that the cost
accounting standards and the Board have done much to protect DOD interests and the financial
and ethical integrity of the defense procurement process.30 It also stated that "there is a
continuing need for uniformity and consistency in cost accounting for government contracts." 3 1

The Aerospace Industries Association (AIA) provided additional comments on this law.32

AIA contended that thie statute is necessary for the financial and ethical integrity of -the
procurement process. 33 It also stated that certain FAR provisions have overlapped the Board's
authority in determining allocability, 34 Even so, AIA voiced strong opposition "to the expansion
of the CAS Board's authority to include the determination of cost allowability,."35 According to
AIA, the primary objective of the Board is to achieve consistency in cost accounting practices and
should not be extended to include issues of allowability, 36

2.4.2.4. Recommendations and Justification

Retain 41 U.S.C. § 422 and request that the Cost Accounting
Standards Board, using its existing authority, take prompt
action to facilitate purchases of commercial items by DOD.

The Panel recommends that this statute be retained. This is an enabling statute that
establishes the CAS Board and gives it the authority to promulgate cost accounting standards.
This statute also gives the Board broad authority to exempt classes of contractors and
subcontractors, and types of contracts and subcontracts, from the cost accounting standards. One
of the Panel's major goals is to promote the ability of the Government, particularly DOD, to

2 6 Letter from the National Security Industrial Association, James R, Hogg, President, to Gary Quigley and Jack
Harding (July 25, 1992).
2 71d,
2 81d.
2 91d.
301d.
3 11d.
3 2 Letter from Paul J. Cienki, Director, Financial Administration, Procurement and Finance, Aerospace Industries
Association to Franklin W, Losey, General Counsel, Shipbuilders Council of America (Sept, 28, 1992).
3 3 'd.
341d.
3 51d.
3 61d,
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purchase commercial products and services without requiring contractors to alter their
management and accounting procedures to adhere to Government.unique requirements. Those
entities entering into contracts for commercial items with the Government should be able to
integrate defense and commercial production where economically feasible without being subject
to restrictive cost accounting standards. The Panel believes it is not necessary to make a
legislative change to this statute to achieve this goal because the Board has sufficient statutory
authority to facilitate this integration of defense and commercial production. The Panel
recommends that the CAS Board, as a priority matter, use its existing authority to exempt
contracts for commercial products, or, as a minimum, to limit the standards that would be
applicable to contracts for commercial items, The Panel believes that prompt action by the CAS
Board would be among the most important steps to be taken in facilitating the purchase of
commercial items and services by DOD.

The Panel agrees that there may be staffing problems that are impacting on the efficiency
of the Board's operation; however, it feels that this issue is more properly addressed in the
administrative and budgeting process, not through statutory alteration. The Panel recommends
the deletion of subsection (0(3). Since the rules and procedures required by this subsection have
already been promulgated, there is no further need for the statutory provision requiring
promulgation by November 17, 1988.

2.4.2.5. Relationship to Objectives

The recommendation made by the Panel will facilitate business entities in integrating the
production of both commercial and defense peculiar products in a single business unit without
altering their accounting or management procedures. It promotes the purchase of commnercial or
modified commercial products and services by DOD at, or based on, commercial market prices.
It would reduce cost to contractors and the Government by permitting the use of data that already
exists and is already being collected without imposing additional administrative burdens.
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2.4.3. Public Law Number 91-379, § 103

Defense Production Act - Amendments - Economic Stabilization

2.4.3.1. Summary of the Law

This section of the public law amended the 1950 Defense Production Act and established
the first Cost Accounting Standards Board in 1970, Congress stopped funding the Board in 1980
and it ceased functioning,

2.4.3.2. Background of the Law

This section of Pub, L. No. 91-379 was repealed in 1988, and the cunent Cost
Accounting Standards Board was established by Pub, L. No. 100-679.

2.4.3.3. Recommendation and Justification

Delete

This section was repealed by Pub. L. No. 100-679, § 5(b), Nov. 17, 1988, 102 Stat. 4063,
codified at 50 U.SC, App, § 2168.

2.4.3.4. Relationship to Objectives

Deletion of this section will eliminate an unnecessary law and thereby streamline the body
of acquisition laws,
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2.5. Administration of contract provisions relating to orice. delivery, and
product aualitv

2.5.0. Introduction

During the initial review of the statutes relating to contract administration, the Panel was
easily able to divide them into six distinct categories: contract payment, cost principles, contract
audit and access to records, cost accounting standards, claims and disputes, and extraordinary
contractual relief, Once these categories were established, there were I I statutes that did not fall
into any of the six categories, To accommodate these statutes, the Panel developed a category for
statutes addressing the administration of contract provisions relating to price, delivery, and
product quality. Many of these laws proved to be historical anomalies that had been adequately
addressed in implementing regulations long ago.1 In keeping with the Panel's goal of deleting
statutory authority that has been addressed in the regulations with greater flexibility, the Panel
recommends repeal of these statutes. Other statutes were unique laws which had either not been
fully implemented in the regulations or which are used or cited on a regular basis by DOD,2 The
Panel recommends retention of these statutes,

During its examination of 41 U.S.C. § 15, "Transfer of contracts; assignments of claims;
set-off against assignee," the Panel noted that the statute's authority is limited to times of war or
national emergency, The Panel believes that this authority should be applicable at all times and to
all contracts that are governed by this statute, In a recent amendment to the Defense Production
Act, Congress expanded its applicability to include both times of national emergency and the
determination by the President that use of the authority is necessary. 3 The Panel noted that
Congress has recognized that some statutory authority, previously reserved for times of war or
national emergency, should be available in peacetime as well, The Panel recommends that the
authority contained in 41 U.S.C. § 15 follow this trend, The Panel recommends that this statute
be otherý•ise retained, Throughout its long history, this statute has consistently served the
purpose Congress intended, This provision has been favorably cited in numerous cases, many of
them veny recently, The history of the law has shown its positive impact on the small business
comrmunity.

Of n•ajor interest was 10 U.S.C. § 2403, "Major weapon systems; contractor guarantees."
After reviewirn the comments received and two studies made on the effectiveness of warranty

IThesw statutes Anclude:
10 U.S.C. § 2383 - Procurement of critical aircraft and ship spare parts; quality control
10 U.S.C. §4534 - Subsistence supplies-, contract stipulations; place of delivery change and reclamation
10 U.S.C. § 9534 - Subs'stence supplies: contract stipulations-, place of delivery on inspection
41 U.S.C. § 20 -Deposit of contracts

2These statutes include:
10 U.S.C. § 2312 - Remission of liquidaled damages
31 U.S.C. § 6306 - Authority to vest title in tangible personal property for research
41 U.S.C, § 417 -Record requirements

3S, 347, 102d Cong,, 2d Sess, (1992),
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implementation in DOD,4 the Panel determined that there are significant problems in the
administration of warranties in every branch of DOD. The comments and studies also show a
reluctance by DOD to issue warranty waivers, which can result in the purchase of warranties
without regard to their cost effectiveness,

The Panel believes that warranties would be much more effectively implemented on a
case-by-case basis instead of by statutory mandate. In this way, the Services could purchase
warranties only for those contracts or products that would be effectively served by them and make
other arrangements when warranties would not be cost effective, By this recommendation, the
Panel Is not suggesting that warranties are unnecessary in all cases, but rather that they should be
used only when appropriate. The Panel recommends that clear, specific guidance should be
included in the regulations governing purchase of warranties and issuance of waivers.

As an alternative, the Panel recommends that this statute be revised to address some of the
problems associated with its implementation, Even though Congress had stated that it intended
waivers to be given If the warranties would not be cost effective, virtually no waivers have been
issued, The regulatory implementation of the provision should be amended to provide better
guidance to the field personnel. It is clear from the comments received that the flexibility
Congress attempted to build into the statute has not been effective. The Panel believes that
waivers must be more readily available in the acquisition process for those instances where a
warranty would not be cost effective, To this end, the Panel recommends vesting the waiver
authority in a lower level official to help expedite waiver approval, The Panel also agrees that the
Secretary of Defense should promulgate a policy statement supporting the use of waivers when a
warranty would not be cost effective and should actively encourage the uie of waivers in any
further implementation or guidance.

The Panel believes that the warranty program must be improved if it is to be used with any
measure of cost effectiveness, Increased use of waivers will also help the warranty administration
system by exempting many contracts in which warranties were not effective from the outset.
While the Panel still believes that the best course of action would be to repeal this statute in its
entirety, the amendments recommended above will at least alleviate some of the more serious
problems with the current system,

4These studies include one by MK.I, Inc., Warranty Guidcbook Research Summary (1992) and one by the Office of
the Deputy Director for Defense SyFtems Procurement Strategies, Report on the Administration of Department of
Defense Weapon Svstem Warranties (1992).
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2.5.1. 10 U.S.C. § 2312

Remission of liquidated damages

2.5.1.1. Summary of the Law

This section allows the Comptroller General, upon the recommendation of the head of an
agency, to remit all or part of any liquidated damages assessed for delay in performing a contract,
when the contract provides for such damages.

2.5.1.2. Background of the Law

This sectinn was part of the Armed Services Procurement Act of 1947 (ASPA). 1 Some
contracts contain a provision that allows for liquidated damages should the contractor fail to
perform on time,2 Subsection 6 of the ASPA allowed the Comptroller General to waive any or all
of the liquidated damages that may accrue on a contract with the Government.3 Congress noted
that "numerous instances arise in which the strict application of liquidated damages provisions
results in deduction of amounts which are out of proportion to the contract price of the items
involved and to any damage actually suffered by the government,"4 This section was codified at
10 U.S.C. § 2312 in 19565 and no further amendments have been made to it,

2.5.1.3. Law in Practice

The authority contained in this law has been implemented in subpart 12.2 of the Federal
Acquisition Regulation (FAR),6 The language at 12.202(d) of the Policy subsection repeats
almost exactly the language contained in the statute, The Office of the Inspector General of the
Department of Defense (DODIG) stated that this law is still relevant and is serving its intended
purpose in the procurement process,7 The DODIG did note that there is some overlap between
this law and 41 U.S.C. § 256a, "Waiver of liquidated damages," However, the DODIG
interpreted the Title 41 provision to be applicable to all contracts, including sales contracts, while
the Title 10 provision is limited to DOD procurement contracts, 8 The Council of Defense and
Space Industry Associations (CODSIA) commented that this law is serving its intended purpose
and is still relevant. 9 The Defense Contract Management District Mid-Atlantic (DCMDM),
Defense Logistics Agency, stated that there was some question whether this statute is consistent

IArmed Services Procurement Act of 1947, ch. 65, § 6, 62 Stat. 21, 24,
2/d. at 19,
31d,
41d.
5 Act of August 10, 1956, ch, 1041, 70A Stat. 132.
648 C..R. 12,201-12.204,
7Letter from Derek Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the Department of
Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College ( July 1, 1992).
81d.
9 Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug, 7, 1992).
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with the Contract Disputes Act (CDA). 10 DCMDM believes that the imposition and amount of
liquidated damages should be left to the discretion of the contracting officers, and any disputes
should be handled under the CDA. 11 The Defense Contract Management District North Central
(DCMDNC) recommended that this statute be eliminated as the same relief is available under Pub.
L. No. 85-804, "Extraordinary Contractual Relief."' 12

2.5.1.4 Recommendation and Justification

Retain 10 U.S.C. § 2312.

The Panel recommends that 10 USC. § 2312 be retained. This statute continues to
provide a useful and important function in the acquisition process and has been implemented in
the appropriate regulations. DCMDM questioned the consistency of this provision with the
Contract Disputes Act; however, this authority is consistent with the Comptroller General's basic
authority to remit or forgive obligations to the government under certain circumstances, This
statute appears to be serving its intended purpose and the Panel believes it should be retained,

2.5.1.5. Relationship to Objectives

This recommendation promotes the purchase of items produced by small business and
commercial or modified-commercial items by DOD by permitting the agencies to be flexible in the
remission of liquidated damages. This provision allows the agencies and the Comptroller General
to take into account any special circumstances and to make decisions on each contract on an
individual basis.

10Letter from Maria Vcntresca, Associate Counsel, Contracts, Defense Contract Management District Mid-
Atlanti., Defense Logistics Agency to Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug.
6, 1992),
1l1d.
12Lcttcr from Gary McDougall, Defense Contract Management District North Central, Defense Logistics Agency
to Robert Burton, Office of General Counsel, Defonse Logistics Agency (Aug. 12, 1992).
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2.5.2. 10 U.S.C. § 2383

Procurement of critical aircraft and ship spare parts:
quality control

2.5.2.1. Summary of the Law

This statute provides that the Secretary of Defense .,iall require any contractor supplying
critical aircraft or ship spare parts to provide parts that meet all appropriate qualification and
contractual quality requirements as may be specified in the solicitation and made available to
prospective offerors, The Secretary of Defense shall use the requirements that were used to
qualify the original production part, if available, unless the Secretary determines such
requirements are unnecessary,

2.5.2,2. Background of the Law

A prior version of 10 U.S.C. § 23831 (unrelated to the current law), which permitted the
Secretary of a military department to make emergency purchases of war material abroad free of
duty, was repealed in 1962,2 The current version of this statute was enacted as part of the
National Defense Authorization Act, Fiscal Year 1989,3 Congress recognized that there may be
circumstances in which the same quality and qualifications requirements that were used during the
development and production stages of a defense program would not apply to a part supplied to
.apport a fielded system.4  Technology changes would alter quality and qualification
requirements.5  As a result, Congress intended that the original qualification and quality
requirements serve as the baseline, and subsequent modifications should be documented, 6 There
was one technical amendment to the statute in 19901.

2.5.2.3. Law in Practice

This law has not been implemented in Federal regulations. The Office of the Inspector
General of the Department of Defense (DODIG) stated that it strongly supports ",., the statutory
requirement for the thorough testing of all new or modified weapon systems and their platforms,
especially in today's downsizing environment, We also strongly support the requirement that
critical spare parts meet the qualification and contractual requirements of the original production

t Act of August 10, 1956, ch, 1041 § 1, 70A Stat, 137,
2 Tariff Clauiicatlion Act of 1962, Pub, L, No, 87-456, § 303(c), 76 Stat, 72, 78,
3 National Defense Authorization Act, Fiscal Year 1989, Pub. L, No. 100-456, § 805, 102 Stat. 1913, 2010 (1988).
4 HR. Conf, Rep. 989, 100th Cong,, 2d Seass. 426 (1988), mprintedin 1988 U.S.CC.A,N. 2503, 2556,
51d.
61d.
7National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub, L, No, 102-190, § 1061(a)(13), 105
Stat. 1290, 1473,

2-107



parts provided to the Government."8 It believes that this statute is necessary to protect the best
interests of DOD, does not overlap with other statutes, and is still relevant.9 The Council of
Defense and Space Industry Associations (CODSIA) stated that this law is basically serving its
purpose of ensuring that spare parts meet the same standards as the original parts. 10 It did note,
however, that redundant tests for the requalification of original production parts by the original
manufacturer may "increase the cost of parts to the Government without any 'value added."' 11

Within the Defense Logistics Agency, the Defense Contract Management District West
(DCMDW) recommended repeal of this law, 12 but the Defense Contract Management District
North Central (DCMDNC) recommended expanding the statute's coverage to all major weapon
systems because there appeared to be no compelling reason to limit its application to aircraft and
ship spare parts.13

This statute was considered by the Defense Acquisition Regulatory Council (DAR
Council) for implementation in 1989, The National Security Industrial Association (NSIA) had
commented to the DAR Council that DOD had not issued any regulations or attempted to put this
statute into effect, 14 NSIA noted that, as a result, DOD continued to buy inferior parts without
regard to the provisions of this statute, 15  It contended that "the implementation of the
Government's continuing to use this outlawed practice are enormous in terms of personnel safety,
mission success and potential third party liability." 16 The DAR Council determined that this
authority was "directed more toward program managers than contracting officers," and declined
further action. 17

The Panel discussed the authority contained in this statute and observed that this type of
statutory mandate is not necessary in defense procurement contracts, Informal contacts with
procurement officials confirmed that this authority is not necessary. Quality assurance procedures
already available to DOD are adequate.

8Letter from Derek Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the Department of
Defense to Diane Sidebottom, Acquiastion Law Task Force (July 1, 1992).
91d.
10Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug. 7, 1992).
111d.
12Letter from Col. Robnrt D.M, Allen, USAF, District Counsel, Defense Contract Management District West,
Defense Logistics Agency to Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug. 3, 1992),
13Letter from Gary McDougall, Defense Contract Management District North Central, Defense Logistics Agency
to Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug, 13, 1992).
14Letter from Wallace H, Robinson, Jr., President, National Security Industrial Association to Duncan Holaday,
Director, Defense Acquitsition Regulatory Council (Aug. 8, 1989).
15 1d.161d,
17Letter from Lt, Col. Nancy L. Ladd, USAF, Acting Director, Defense Acquisition Regulatory Counc:l to Lt. Gen.
Wallace H. Robinson, Jr., USMC (Ret.), President, National Security Industrial Association (Nov. 1, 1989).
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2.5.2.4. Recommendation and Justification

Repeal

The Panel recommends that 10 U.S.C. § 2383 be repealed. There is adequate authority in
the procuremiient process without the necessity of a statute. The qualification and quality
standards should be a matter for engineering and technical judgment based on current needs,
technology, and experience with the use of the item or part.

2.5.2.5. Relationship to Objectives

This recommendation will establish a balance between an efficient process of obtaining
necessary equipment and full and open access to the procurement system and the commercial
market.
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2.5.3. 10 U.S.C. § 2403

Major weapon systems: contractor guarantees

2.5.3.1. Summary of the Law

This section requires that the head of an agency may not enter into contracts for weapon
systems unless the contractor provides a written guarantee. This guarantee must provide that the
item will conform to design and manufacturing requirements, will be free from all defects in
materials and workmanship, and will %;6nform to essential performance requirements. If the
product fails to conform to the guarantee, the contractor will either take corrective action
necessary to correct the failure or pay the costs reasonably incurred by the United States in taking
corrective action. The head of an agency cannot require a guarantee from a prime contractor for
a weapon system or component that is supplied by the United States. The Secretary of Defense
may waive these guarantees, provided that the waiver is necessary ;a the interest of national
defense or if the guarantee would not be cost effective. The Secretary of Defense may not
delegatw this waiver authority to anyone below the lkvel of Assistant Secretary of Defense or
Assistant Secretary of a military department.

Before the Secretary of Defense makes a waiver for 'a weapon system that is a major
defense acquisition program, the Committees on Armed Services and Appropriations of the
Senate anl -House of' Representatives must he notified in vwiing of the Secretary and the reasons
therefor. The Secretry of Defense also must submit a report on all waivers made in the
preceding calendar year on weapon systems that are not major defense acquisition programs with
explaniations as to why thosm waivers were granted.

The guarantee is required only for those weapon systems that are in mature full-scale
production; however, the Secretary of Defense is not prohibited from negotiating for a similar
guarantee on weapon systems not yet in full-scale production. Notwithstanding the provisions of
this statute, the head of an agency is not prohibited from negotiating the specific details of the
guarantee, including requiring that a component supplied by the United States be properly
installed by the contractor so that the guarantee is not compromised, reducing the price of a
contract to take into account a payment for corrective action, exempting the amount of
production by a second source contractor equivalent to the first one-tenth of the eventual total
production by the 3econd source contractor from these rcquirements, and using written
guarantees to a greater extent than required by this statute. Finally, the section requires the
Secretary of Defense to promiulgate regulations to carry out this statute and exempts the Coast
Guard and the National Aeronautics and Space Adrministration from its provisions.
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2.5.3.2. Background of the Law

This statute was passed in 1984 as part of the Department of Defense Authorization Act
of 1985.1 Although Congress had previously passed a warranty provision applicable to the
military departments, 2 problems were perceived in its use. In the passage of the previous
provision, Congress had anticipated that the warranty situation of each contract would be
negotiated on an individual basis.3 Congress determined, however, that the military departments
had not been negotiating the warranty provisions in the manner anticipated. 4 Instead, the general
approach of the military departments had been to specify a warranty clause and require that it be
included in the contract.5 The warranty law "was never intended to create this type of simplistic,
mechanistic approach to defense contracting." 6

Congress agreed that there should be enough flexibility to give DOD the authority to craft
"specific warranties to consider the formulation of exclusions or limitations to address situations
where a contractor has not designed a system."7 DOD should be able to narrow the scope of the
warranty clause if it would be inequitable to apply the full warranty to a contractor with limited
design involvement.8

Congress noted that virtually no warranty exemptions had been issued in the years since
the previous warranty provision had been passed.9 It stated that the Committees on Armed
Services had never intended to require warranties if they were not cost effective.' 0 Congress also
expressed the concern that there had been a lack of communication between the military
departments and their field personnel about "the appropriate implementation of Congressional
guarantee language and its inherent flexibility."11  With the passage: of this new warranty
provision, Congress believed that the new sections would give the military the inherent flexibility
to negotiate guarantees on a case-by-case method, including the authority to negotiate reasonable
exclusions, limitations, and time durations. 12

2.5.3.3. Law In Practice

Two recent studies have been done on the effectiveness of weapon system warranty
implementation in DOD. The first was done by MKI, Inc. for the Defense Systems Management

1Department of Defense Authorization Act, 1985, Pub. L, No, 98-521, § 1234(a), 98 Stat. 2492, 2601-2603
ý 1984).

Department of Defense Appropriations Act, 1984, Pub. L. No. 98-212, § 794, 97 Slat. 1421, 1454-1455 (1983).
This provision was repealed by Department of Defense Authorization Act, 1985, Pub. L. No. 98-525, § 1234(b)(1),
98 Stat. 2492, 2604 (1984).
3H.R. Conf. Rep. No. 1080, 98th Cong., 2d Sea. 323, reprinted in 1984 U.S.C.CA.N. 4174,4302.
41d. at 323-324.
Sd. at 323-324,
6H.R. Conf, Rep. No, 1080, 98th Cong., 2d Sea 324. reprinted In 1984 U.S.C.C.A.N. 4174, 43024303.
71d. at 4303.
81d. at 4303,
91d. at 4303,
101d. at 4303.
1 11d. at 4303,
121d. at 4303,
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College.13 This study stated that the three finctions served by a warranty are: to assure DOD
that it receives a product free from design, manufacture, or structural defects; to motivate the
contractor to produce defect-free products; taud to insure DOD against the risks of repair or
replacement. 14 It also examined the different kinds of warranties in use today within DOD. The
"zero-defects warranty" is the most conventional form of warranty and envisions a failure free
product.15 The "expected failure warranty" is a type of assurance warranty wherein a breach
occurs only after a specified number of failures have occurred. 16 The "systemic warranty" is more
connected to the basic design of the product than the other two types of warranty. It defines a
"systemic defect" in the product as:

one which occurs with a frequency, sameness, or pattern to indicate
a logical regularity which exceeds predicted failure rates. When a
systemic defect is detected, the Government presumes that all
weapon systems produced under like circumstances are similarly
defective and require replacement or correction on a fleet-wide
basis, 17

The study noted many problems with the warranty programs in use within DOD today, It
stated that "[p]rogram managers tend to view warranties from the perspective of small individual
consumers instead of monopsonistic industrial buyers."' 8 This is a faulty position, because most
consumers believe that a product under warranty will not fail during the warranty period, and
most consumer warranties are based upon competitive market consideration. 19 On the other
hand, a weapon system warranty is dictated by the customer, the Government, and envisions the
ultimate failure of the product. 20 The study also found that the current guidance available to
program managers "does not succinctly and specifically enumerate real-world problems which
program managers must overcome to successfilly structure, implement, and administer
warranties."2 1 Moreover, warranty programs rely on effective administration and, at the time of
passage of this statute, Congress did not provide finding for administration. 22

The study noted that all warranties are dependent upon their duration, and "many weapon
system warranties are too short to be effective," 2 3 The warranty period should be long enough to
allow the field operations to determine the effectiveness of the product.24 It also stated that
"[w]aiver requests are not seriously considered as proposed warranty options by procurement
activities. To date, the use of waivers, which should have been extensive, has been virtually

1 3MV1, Inc., Warranty Guidebook Research Summary (1992)
141d. at 5-6.
151d. at 6.
161d. at 6.
"Id. at 7,
181d at 1,
191d. at 1.
201d, at I.
2 11d. at 3,
2 21d. at 3.9.
2 31d. at 9.
2 41d. at 9.
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nil."25 Although this particular study did not give specific recommendations to combat this
problem, the industry representative at the Defense Systems Management College stated that the
majority of the sources used in this study argued that the best solution to the warranty problem
would be to repeal the statute.26  If this recommendation is not feasible, the sources
recommended that the waiver authority should be used much more often.27 Instead of trying to
justify the use of a waiver, they recommend instead that the Government should have to justify the
use of the warranty,28 In assessing the granting of a waiver, the Government should examine
whether the warranty would be cost effective, whether it would have a meaningful performance in
the program, and whether the use of the warranty in the field would be justified, 29 If this
assessment determines that a warranty should not be used, the burden of proof should then shift
to the Office of the Secretary of Defense to prove the usefulness of the warranty.30 If the
recommendation to use waivers more often is not feasible, the sources recommend that
affirmative language should be added to the statute to make it easier to obtain a waiver.3 1

The second study was done by the Office of the Deputy Director for Defense Systems
Procurement Strategies in the Office of the Under Secretary of Defense for Acquisition. 32 This
study was done to review the current administration of warranties within DOD. 33 The study
concluded that effective administration was the primary way to ensure effective warranty
coverage and noted two General Accounting Office studies in 1987 and 1989 that criticized
DOD's ab~lity to effectively administer warranties, 34 The study also looked at the statute's
implementation in DFARS subpart 246.7, and in the service regulations for the Army, Air Force,
and Navy. 35 The Services were asked to provide current contracts containing warranties for
review in this study.36 Two case studies each were provided by the Army, Air Force, and
Navy,37

After examining the case studies provided by the Services and the guidance in the
regulations, the study reported the following findings:

"• "Contractor expenses for warranty repairs were less than the
negotiated price for warranty in 4 out of 5 cases." 38

251d. at 13.
260ral communication with Bill Clark at the Defense Systems Management College (A.ugust, 1992),
271d.
281d,
291d.
301d
311d.
32 Office cf the Deputy Director for Defense Systems Procurement Strategies, Report on the Administration of
Department of Defense Weapon System Warranties (September, 1992),
331d. at 2.
341d. at 2.
351d. at 4, 6,
361d. at 3.
371d. at 5.
381d. at 24,
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* 4 out of 5 cases reported a significant number of warranty claims
that were determined to be open or non-valid. 39 One of the case
studies seems to suggest that the reasons for the large number of
open or non-valid cases is the "admninistrative problems of the
government" and the "inherent difficulties of determining claim
coverage,"4 0

a Of the seven contracts that contained a threshold requirement that
had to be fulfilled before the warranty became effective, only two
ever reached the threshold, "The examples highlight the difficulties
in establisling warranty thresholds, Warranty claim data bases
should be considered when establishing thresholds,"4 1

* In contracts with systemic warranties, no claims have been
submitted, which makes the Services' ability to monitor systemic
defects suspect,4 2

0 "Warranty provisions were negotiated that did not consider the
data capabilities of the existing supply and maintenance systems.,"43

* Of all the cases studied, the Navy's SM-2 program had the
strongest warranty administration system, but claims were made on
only approximately 1% of the total missile sections,44

. "Fundamental problems exist with the Air Force's warranty
tracking system,'"45

e The Service regulations requiring post award reviews of warranty
cost effectiveness are not being implemented by the Services, 46

The study stated that, while individual case studies are not conclusive, they collectively
point to a trend of difficulties and deficiencies in the warranty administration systems of the
Services,47 It also noted a clear indication that the warranty benefits negotiated for Government
contracts are not being fUlly realized.48 It recommends that this statute bo repealed.

391d. at 25,
401d, at 26,
4 11d. at 26, 27.
42,d. at 27.
431d. at 28.
441d. at 28.
45/d. at 28.
461d. at 29,
471d. at 29.
48/d. at 30.
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The Office of the Deputy Assistant Secretary of the Air Force (Contracting) supports the
conclusions reached in the study performed for the Office of the Under Secretary of Defense for
Acquisition, 49 It notes another study performed by the Air Force Logistics Management Center
(AFLMC)50 that confirmed that the Air Force does not have the "data systems degigned to track
warranted items. Compounding this problem was the lack of necessary manpower resources in
the field and in the Program Offices for accomplishing warranty administration,"5 1 This study
suggested alternative warranty administration approaches including using contractor support in
establishing a warranty management system and obtaining warranties that can be managed
through the use of existing data systems and measured with data obtained through intensive, in-
house collection efforts,52 The Air Force recommends that if the warranty manager cannot use
one of these three options and an effective option cannot be developed, then a warranty waiver
should be prepared.5 3 The Air Force believes that this statute, or at least the portion that
mandates a weapon system warranty, should be repealed, 54 In the alternative, it made a number
of recommendations designed to make the statute more effective.5 5 The law could be amended to
make it applicable only to major weapon systems, 56 DOD should promulgate a policy statement
that firmly supports the waiver of warranties in cases where the cost benefit analysis clearly shows
that the warranty would not be cost effective. 57 In an additional comment, the Office of the
Deputy Assistant Secretary of the Air Force (Contracting) suggested that if a cost benefit analysis
shows a warranty is not -cost effective, and the contracting officer includes sufficient supporting
documentation in the contract file, the warranty requirement and Congressional notification
requirement should be waived,58

In a memorandum, the Headquarters Air Force Materiel Command, Directorate of
Program Support, noted that the overall intent and purpose of the warranty statute is working,
but problems have been identified, 59  It believes that the requirements for congressional
notification and waiver authority have stifled attempts to waive the warranty where it would not
be cost effective, The AF Materiel Command Ptogram Support Directorate also noted that the
Air Force submits few requests for waivers because of this difficult process. It contends that the

491viomorandum from Brig, Gen, Robert W. Drewes, USAF, Deputy Assistant Secretary (Contracting), Assistant
Secretary (Acquisition), Department of the Air Force to Director of Defense Procurement, Office of the Under
Secretary of Defense (Acquisition) (Oct, 14, 1992).
50Air Force Logistics Management Center (now the Air Force Logistics Management Agency), Warranty
Administration (1992),
5 1Memorandum from Brig. Gen. Robert W. Drewes, USAF, Deputy Assistant Secretary (Contracting), Assistant
Secretary (Acquisition), Department of the Air Force to Director of Defense Procurement, Office of the Under
Secretary of Defense (Acquisition) (Oct. 14, 1992).521d.
531d.
541d.
551d.
561d.

58Memorandum from Col. Lloyd T, Watts, Jr., USAF, Chief Systems & Logistics Contracting Division, Deputy
Assistant Secretary (Contracting), Office of the Assistant Secretary of the Department of the Air Force (Oct, 4,
1992).
59Memorandum by M.E. Smalling, Director, Program Support, Headquarters Air Force Materiel Command, to
Stuart Hazlett (Sept. 16, 1992),
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approval of waivers at a lower authority level, the Head of the Contracting Activity, for instance,
would allow for more waivers where the warranty is not cost effective. An acquisition staff
analyst of AF Materiel Command argues that while the intent of the statute is valid, "the
implementation is severely lacking." To improve this situation, he recommends improving the
guidance for conducting warranty cost benefit analyses. 60 He further contends that the cost of
the warranty only provides a marginal benefit, and the relationship of the warranty to the
specifications is often unclear.61 The analyst believes that the "existing FAR warranty clauses and
correction of defects clauses, along with latent defects and performance provisions are often
adequate to preclude the need for a special weapon systems warranty clause,"62 and recommends
that the law be amended to raise the contractor liability lirrdts so that the contractor bears more of
the risk of the warranty,

The Navy also agreed with the conclusions reached by the study performed for the Office
of the Under Secretary of Defense for Acquisition. 63 The Navy noted that half of its major
buying commands had supported a total repeal of this statute while the other half supported an
amendment to permit flexibility in the application of future warranties, 64 The Navy took the
position that this statute should be repealed. 65 On the other hand, the Army did not agree with
the study's conclusions, 66 It contends that warranties offer tangible and intangible benefits,
including promoting "product quality improvements which make costly warranty repairs
unnecessary, "67 The Army contends that although there are significant problems with the current
administration of warranties, they do serve a valid purpose.68

The Inspector General of the Department of Defense (DODIG) commented that it believes
that this law is serving its intended purpose, is still relevant, has not created inefficiencies, and is
required for the continuing financial and ethical integrity of the DOD procurement process,

2.5.3.4. Recommendation and Justification

Repeal 10 U.SC. § 2403 requiring contractor guarantees on
major weapons systems.

The Panel recommends that this section bo repealed, Although the DODIG and the Anny
have commented that this statute is serving its intended purpose, the results of the two studies
cited above and the other numerous comments received show significant problems in the

60 Paper by S.0, Prather, Headquarters Air Force Materiel Command (Sept, 15, 1992).
6 11d.
621d.
63Memorandum by EG. Cammack, Director, Procurement Policy, Department of the Navy to Director of Defense
Procurement, Office of the Under Secretary of Defense (Acquisition) (Oct. 16, 1992).
641d.
651d.
66Memorandum from George E, Dausman, Deputy Assistant Secretary of the Army (Procurement), Department of
the Army to Director of Defense Procurement, Office of the Under Secretary of Defense (Acquisition) (Oct, 20,
1992).
671d,
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administration and effectiveness of weapon system warranties in every branch of DOD, The
problems the Services are experiencing not only cause serious administrative burdens on the
Government but can make the warranties of very limited value, because the Government is not
always able to make successful warranty claims. Also, the reluctance of DOD to issue warranty
waivers fosters the use of warranties without regard to their cost effectiveness,

The Panel believes that warranties would be much more effective if the law permitted
more flexible implementation and tailoring to program specific needs. In this way, the Services
could purchase effective warranties or make other arTangements when warranties would not be
cost effective, By this recommendation, the Panel is not suggesting that warranties unnecessary in
all cases, but that they should be used only when appropriate. The Panel recommends that clear,
specific guidance should be included in the regulations governing purchase of warranties and
issuance of waivers,

As an alternative, the Panel recommends that this section be revised to address problems
associated with its implementation.

In 1984, Congress had noted that the military departments were not negotiating warranty
are provisions but mandating their inclusion in procurement contracts, Even though Congress had
stated that it intended waivers to be given if the warranties wou•ld not be cost effective, virtually
no waivers had been issued, It also found that the regulatory implementation of the provision
should provide better guidance to the field personnel. It is clear from the comments received that
the problems that Congress noted at the passage of this statute in 1984 appear to still exist today,
and the flexibility Congress attempted to build into thi statute has not solved these problems, The
Panel believes that waivers must be more readily available in the acquisition process for those
instances where a warranty would not be cost effective, To this end, the Panel recommends that
the approval of waivers be at a much lower level. Vesting the waiver authority in a lower level
official will help expedite waiver approval. The Panel also agrees that DOD should promulgate a
policy statement supporting the use of waivers when a warranty would not be cost effective and
should actively encourage the use of waivers in any further implementation or guidance.

The Panel believes that the warranty program must be improved if it is to be used with any
measure of cost effectiveness. The Panel concurs that the measures suggested in the AFLMC
study would greatly improve the present warranty administration system. The Panel also agrees
with the Office of the Deputy Assistant Secretary of the Air Force for Acquisition that warranties
should be limited to mpilr weapon systems, These two suggestions should focus the
administration system on those large contracts where warranties would be most effectively
employed. While the Panel still believes that the best course of action would be to repeal this
statute, the above recommendations, if accepted, can make significant improvements to the statute
as drawn.

2.5.3.5. Relationship to Objectives

This recommendation promotes the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process. This
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recommendation eliminates a provision of the Code that practice has shown to be 3:umbersome
and not cost effective.
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2.5.4. 10 U.S.C. § 4534

Subsistence supplies; contract stipulations; place of delivery
change and reclamation

2.5.4.1. Summary of the Law

Each contract for subsistence supplies for the Army that is made on public notice must
provide for complete delivery, on inspection, at a specified place,

2.5.4.2. Background of the Law

This section was originally passed in 18181 and has changed little since that time. There
was no specific mention of this section in the history of the law, Subsequent amendments in 18352
and 18613 were technical, An amendment in 1950 expanded the application of the statute to the
newly created Air Force,4 This amendment did not change the actual language of the statute,
The law was codified in 19565 and no fUrther amendments have been made, At the time of
codification, the statute was placed in two parts of Title 10: 10 U.S.C. § 4534, which applies to
the Army, and a duplicate provision at 10 U.S.C. § 9534, which applies to the Air Force.

2.5.4.3. Law in Practice

The Office of the Inspector General of the Department of Defense (DODIG) notes that it
found no relevant recent cases, and neither the Federal Acquisition Regulation (FAR) nor the
Defense Federal Acquisition Regulation Supplement (DFARS) cites this provision.6 The DODIG
did mention that this law seems to provide "legal basis for a number of FAR clauses (37 to be
exact) dealing with contracting for and inspection of subsistence supplies, e.g. FAR Subpart
5.202(a)(9) providing an exception to synopses and notice fot perishable subsistence supplies, and
FAR Subpart 46.4, providing for inspection of condition and quality of perishable subsistence
supplies at points of embarkation• vice destination, etc,"7 The DODIG concludes, therefore, that
this law is still relevant and serves an important function in the acquisition procesq,8 It did note,
however, an overlap in authority between this law and 10 U.S.C. § 9534, which contains the
same language, except that section 9534 applies to the Air Force and section 4534 applies to the
Azmy,9 The DODIG recommends combining these provisions into a single statute,10

'Act of April 14, 1818, ch. 61, 17, " Stat. 426, 427,
2Act of March 3, 1835, ch. 49, § 1, 4 Stat. 780.
3Act of Mamh 2, 1861, ch. 84, 110, 12 Stat. 214, 220.
4Army Organization Act uf 1950, ch, 383, 1 407(a), 64 Stat. 263, 272.
5Act of August 10, 1956, oh. 1041, 70A Stat. 254.
6Letter from Derek Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the Department of
Defense to Diane Sidebottom, Acquisition Law Tak Force, Defenre Systems Management College (July 1. 1992).
71d,
e1d.
91d.
101d.
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The Defense Contract Management Districts Mid-Atlantic (DCMDM), West (DCMDW)
and North Central (DCMDNC) all stated that this law is unnecessary arid should be repealed.11

The Defense Personnel Support Center (DPSC) also recommended repeal. 12 DPSC, part of the
Defense Logistics Agency, purchases subsistence supplis for the Army as well as the other
services. DPSC noted that it commonly uses FAR subpart 52,247-49, which provides for delivery
to an unspecified location and, therefore, conflicts with the language of 10 U.S.C. § 4534.13

2.5.4.4. Recommendation and Justification

Repeal

The Panel recommends that this section be repealed. The Issue of the place of delivery of
subsistence supplies is addressed in the regulations. The DODIG is correct that there are
numerous FAR provisions that discuss subsistence supplies and their inspection and delivery;
however, none of these regulations appears to be based upon this statute and each would continue
to be in effect were this statute repealed, This section appears to be obsolete and has since been
supplanted by more useful authority in the regulations,

2.5.4.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process, This
recommendation also helps to eliminate statutes that have outlived their usefulness and are no
longer used within DOD,

"l lLetter from Maria Ventresca, Associate Counsel, Contracts, Defense Contract Management District Mid-
Atlantic, Defense Logistics Agency to Robert Burton, Office of Goneral Counsel, Defense Logistics Agency (Aug,
6, 1992); Letter from Col, Robert DM, Allen, USAF, District Counsel, Defense Contract Management District
West, Defense Logistics Agency to Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug. 3,
1992); Letter from Gary McDougall, Defense Contract Management District North Central, Defense Logistics
Agency to Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug, 13, 1992),

Telephone interview between a representative of the Defense Personnel Support Center (DPSC) and David
Drabkin, Office of General Counsel, Defense Logistics Agency.
131d.
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2.5.5. 10 U.S.C. § 9534

Subsistence supplies; contract stipulations; place of delivery

2.5.5.1. Summary of the Law

Each contract for subsistence supplies for the Air Force that is made on public notice must
provide for complete delivery, on inspection, at a specified place,

2.5.5.2. Background of the Law

This section was originally passed in 1818 1 and has changed little since that time, There
was no specific mention of this section in the history of the law, Subsequent amendments in
18352 and 18613 were technical and amendment in 19.0 only amended the statute to include the
newly created United States Air Force, 4 The law was codified in 19565 and no further
amendments have been made.

2.5.5.3. Law In Practice

The Office of the Inspector General of the Department of Defense (DODIG) notes that it
found no relevant recent cases, and neither the Federal Acquisition Regulation (FAR) nor the
Defense Federal Acquisition Regulation Supplement (DFARS) cite these provisions, The DODIG
did mention that this law seems to provide "logal basis for a number of FAR clauses (37 to be
exact) dealing with contracting for and inspection of subsistence supplies, eg,, FAR 5.202(a)(9)
providing an exception to synopses and notice for perishable subsistence supplies, and FAR
Subpart 46.4, providing for inspection of condition and quality of perishable subsistence supplies
at points of embarkation vice destination, etc." The DODIG concludes, therefore, that this law is
still relevant and serves an important function In the acquisition process. It did note, however, a
duplication of authority between this law and 10 U.S.C. § 4534, which contains the exact
language as In 10 U.S.C. § 9534, except that section 9534 applies to the Air Force and section
4534 applies to the Arniy, The DODIG recommends combining these provisions into a single
statute,

The Defense Contract Management District Mid-Atlantic (DCMDM) and West
(DCMDW) both stated that this law is unnecessary and should be repealed, The Defense
Personnel Support Center (DPSC) also recommended repeal. DPSC commented that it was
unaware that this law even existed. It noted that it commonly uses FAR clause 52.247-49 which
provides for delivery to an unspecified location and conflicts with the language of 10 U.S.C. §
9534,

1Act of April 14, 1818, oh, 61, § 7, 3 Stat, 426, 427.
2Act of March 3, 1835, ch. 49, § 1, 4 Stat, 780.
3Act of March 2, 1861, oh. 84, § 10, 12 Stat. 214, 220,
4Act of June 28, 1950, oh, 383, § 402(a), 64 Stat. 272, 277,
5Act of August 10, 1956, ch, 1041, 70A Stat, 254.
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2.5.5.4. Recommendation and Justification

Repeal

The Panel recommends that this section be repealed. The agencies that would be
potentially affected by this statute have stated that this statute is unnecessary. The issue of the
place of delivery of subsistence supplies is addressed in the regulations. The DODIG is correct
that there are numerous FAR provisions which discuss subsistence supplies and their inspection
and delivery; however, none of these regulations appears to depend upon this statute and each
would continue to be in effect if it were repealed. While the DODIG correctly notes that this
statute duplicates authority in 10 U.S.C. § 4534 and recommends their consolidation, the entities
that buy these supplies argue that neither of these statutes is currently used, but that they follow
the guidance given in the regulations. DPSC stated that it has found the authority in the FAR
most usefl., This section appears to be obsolete and has since been supplanted by more useful
authority in the regulations, The Panel recommends that this section be repealed in favor of the
FAR coverage,

2.5.5.5. Relationship to Objectives

This recommendation satisfies the Panel's statutory mandate of reviewing acquisition laws
applicable to DOD with a view toward streamlining the defense acquisition process. It helps to
eliminate the duplication of authority present in the procurement process by repealing statutes, the
substance of which has been addressed in the current regulations, This recommendation also
helps eliminate statutes that have outlived their use/ulness and are no longer used within DOD,
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2.5.6. 15 U.S.C. §§ 1535 - 1536

Fmc'iomy Act'

2.5.6.1. Summary of the Law

13 U.S.C. § 1535 permits the head of an agency to purchase goods or services from
another agency if the goods or services are available and the head of the agency determines that
the purchase is in the best interests of the Government and cannot be obtained as conveniently or
cheaply from a commercial source. Payment for these goods and services may be made in
advance, on delivery, or on the written request of the agency filling the order, An order made
between agencies obligates an appropriation of the ordering agency. This obligation is released if
the agency filling the order does not incur obligations in either providing or contracting for the
goods and services. This section do,'s not permit the placement of orders for goods or sences to
be made by convict labor, nor does it affect other statutes addressing working funds.

15 U.S.C. § '536 requires that an advance payment made on an order under the Economy
Act (15 U.S.C. § 1535) be credited to a special working fund that the Secretary of the Treasury
considers necessary to be established. Any other payment is credited to the appropriation or fund
against which charges were made to fill the order. An amount paid under the Economy Act may
be expended in providing goods or services, or for a purpose specified for the appropriation or
fund credited. Where goods are provided from stocks on hand, the amount received in payment is
credited so as to be available to replace the goods, unless another law authorizes the amount to be
credited to some other appropriation or fund or the head of the executive agency filling the order
decides that replacement is not necessary, in which case the amount received is deposited in the
U.S. Treasury as miscellaneous receipts. This statute does not affect other laws governing agency
funds and accounts.

2.5.6.2. Background of the Law

These statutes were originally enacted in 19202 and are jointly and more commonly
known as the Economy Act. Congress stated that this provision was meant to facilitate the
interagency transfer of money to be directly used for interagency work orders.3 Previously, such
transfers could only be made throtugh the reimbursement of appropriations.4  Technical
amendments have been mnde to these statutes over the years, and they were codified in 1982.5

1The Economy Act includes:
15 U.S.C. § 1535 - Agency agreements
15 U.S.C. § 1536 - Crediting payments from purchases between executive agencies

2AcI of May 21, 1920, ch 194, § 7(a)-(c), 41 Stat. 607, 613.
3H.R,. RF. No. 814, 66th Cong., 2d Scs 5 (1920).
41d.
5Act of September 13, 1982, Pub. L. No. 97-258, 47 Stat. 933.934.
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2.5.6.3. Law in Practice

The Economy Act is implemented in subpart 17.5, "Interagency Acquisitions Under the
Economy Act,"6 of the FAR and is referenced in the policy section of FAR subpart 42.1,
"Interagency Contract Administration and Audit Services."'7 No comments were received on
either of these statutes,

2.5.6.4. Recommendation and Justification

No Action

The Panel took no action these statutes. The Economy Act does not present a core
acquisition issue and only has an indirect relationship to contracting with the civilian sector. The
Panel believes that while this statute is tangentially related to DOD acquisition, it is not
appropriate for action by the Panel,

2.5.6.5. Relationship to Objectives

Action on these statutes would not specifically promote the objectives of the Panel,

648 C.F.R. 17.5.
748 C.F.R. 42. 1.
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2.$.7. 31 U.S.C. § 6306

Authority to vest title in tangible personal property for research

2.5.7.1. Summary of the Law

This statute permits the head of an agency to vest title in tangible personal property in a
nonprofit institution of higher education or a nonprofit organization whose primary purpose is
conducting scientific research, provided the property is purchased with funds provided under a
cooperative agreement, procurement contract, or grant agreement with the institution or
organization. The statute also permits the agency to vest title when doing so will further the
objectives of the agency, is under conditions the head of the agency deems appropriate and is
without further obligation to the U.S. Government.

2.5.7.2. Background of the Law

This statute was promulgated as part of the Federal Grant and Cooperative Agreement
Act of 1977,1 which permits the agency head to enter into contracts, grants, or cooperative
agreements with nonprofit institutions and organizations and to vest title to tangible personal
property purchased with contract, grant, or cooperative funds in those nonprofit institutions or
organizations. 2 Congress had found that many agencies were encountering problems if the choice
of contractual instrument to be used was limited, by statute, to a particular instrument. 3 Congress
intended to give agencies the necessary flexibility in their relationships with non-Federal entities
by permitting them to choose one or all three enumerated types of instruments, 4 This statute
superseded any existing statutes that required the use of a particular implementation instrument. 5

Congress also intended to permit the agencies to vest title in tangible personal property
purchased under the applicable agreement in the nonprofit institution or organization; however, a
limit was placed on this authority.6 It stated that this provision was not intended "to preclude or
inhibit the executive branch from developing Government-wide executive guidance on the use and
application of such authority."7

2.5.7.3. Law in Practice

This statute has been partially implemented in the Federal Acquisition Regulation (FAR),
sections 35.0148 and 52.245-15,9 While much of the authority contained in this statute has been

1Federal Grant and Cooperative Agreement Act of 1977, Pub. L. No, 95-224, § 7, 92 Stat. 1, 5 (1978),
2 S. REP. No. 449, 95th Cong., 2d Seis. 11 (1978), reprinted in 1978 US.C.C.A.N. 11, 20.
31d. at 10,
41d. at 10.
51d, at 11.
61d. at 11,
"71d. at 11.
848 C.F,R. 35.014
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included in these two regulations, they do not fully address the provisions of the statute and, in
fact, refer the user back to the statute itself. The only comment received on this statute was from
the Office of the Inspector General of the Department of Defense (DODIG).'o The DOD IG
stated that this statute provides the necessary statutory authority required to support the policies
and procedures found in the Office of Management and Budget (OMB) Circular A-i 10, "Grants
and Agreements with Institutions of Higher Education, Hospitals, and Other Nonprofit
Organizations." 11 The DODIG also noted that it believes this statute is still relevant, has
prevented inefficiencies, and promotes financial and ethical integrity, 12

2.5.7.4. Recommendation and Justification

Retain 31 U.S.C. § 6306.

The Panel recommends that this statute be retained, The complete authority is contained
only in the statute and has not yet been fully implemented in the regulations, The Panel believes
that this statute has a necessary fUnction in the defense acquisition process.

2.5.7.5. Relationship to Objectives

This recommendation helps to facilitate Government access to commercial technologies
and skills available in the commercial marketplace, By giving the agencies flexibility in
"contracting and discretion in assisting nonprofit research institutions and organizations through
"the transfer of tangible personal property, this statute enables the Government to maintain open
and cordial relationships with these entities and to obtain necessary scientific information.

948 C.F.R. 52.245-15
10 Letter from Derek Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the Department
of Defense to Diane Sidebottom, Acquisiti, a Law Task Force, Defense Systems Management College (July 1,
1992).
1 IN
122d1
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2.5.8. 41 U.S.C. § J5

Transfers of contracts; assignments of claims; set-off
against assignee

2.5.8.1. Summary of the Law

This statute prevents the transfer or assignment of i contract or claim by the contractor to
anyone. Such a transfer shall cause the contract or claim against the Unit6d States to be nullified.
The United States, however, retains all rights of action for breach of contract. There is an
exemption, however, enabling contractors to assign only the right to payment under the contract
in order to obtain contract financing, To qualify for the exemption, the contract must provide for
payments aggregating $1000 or more, which may be assigned only to a bank, trust conpany, or
other bona fide financing institution. The contract cannot be assigned to more than one party and
cannot be reassigned thereafter, and the assignee must file written notice of the assignment with a
true copy of the assignment instrument with certain specified officials.

The statute also provides that, once assigned, no liability of the assignor to the United
States shall create or impose any liability on the assignee to make reathtution or repayment. Any
agency designated by the President may, in times of war or national emergency, provide in the
contract that any payments made to the assignee shall not be subject to set-off or reduction. In
contracts containing a clausw eliminating set-off or reduction, the assignee is no. responsible for
any liability of the assignor to the United Scates that arises as a result of renegotiation, fines,
penalties, taxes, social security contributions, or withholding violations.

2.5.8.2. Background of the Law

This statute was nrginally enacted in 1562 as a prohibition on thl transfer of contracts,1
It was subsequently amended in 1940 to permit the assignment of claims under specific
circumstaoces. 2 Congress noted that the previous statute addressing the assignment of claims was
so strictly worded and hnverprted that an assignment had to confbrm exactly with the
requirements of the statute or be held void, even if the assignment conferred no rights to the
assignee.3 As a result, banks and other lending institutions that might have been willing to
provide financing for the performance of Government contracts were unable to rely on
assignments of claims or payments under the contract as security. 4 Congress felt that many small
businesses were unable to bid on Government accounts because of a resulting itability to obtain
financing.5 Congress believed that this statute would enable contractors to obtain financing from
private sources.6

t Act of July 17, 1862, ch. 200, § 14, 12 Stat. 594, 596.
2Auignment of Claims Act of 1940, ch. 779, j 1, 54 Stat. 1029, 1030,
3 H.R. REP. No. 2925, 76th Cong., 3d Son. 2 (1940).
41d,
51d.
61d.
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The final amendment to this statute was in 1951.7 This Act was passed te "encourage the
participation of banks and lending institutions in the financing of Government contractors,"8 A
number of Comptroller General decisions after World War II had undermined the position of the
assignee to collect money due under the contract if there were no other forms of collateral
available. 9 These decisions permitted the withholding of payments to the assignee should there be
a price revision and allowed set-off by the Government for claims against the assignor for unpaid
taxes and social security withholdings.10 These and other decisions deterred banks from
accepting assignments of claims as collateral, seriously undermined the V-loan program in effect
at the time, and interfered with the ability of small businesses to bid on Government contracts. 1 1

Congress extended the protection for set-off to include the types of situations seen in the cases at
the time and extended the applicability of the provision to the General Services Administration,
tho Atomic Energy Commission, and other agencies the President may designate. 12 Originally,
this provision had been limited to the military departments. 13 No further amendments have been
made to this statute,

This statute is referenced in 50 U.S.C. § 1651, "Other law, powers and authorities
conferred thereby, and actions taken thereunder; Congressional studies," This statute, and those
preceding it, was enacted as part of the National Emergencies Act of 1976 that provided for the
termination of existing national emergencies and for the procedures to be followed in declaring
and terminating future national emergencies, 14 Section 1651 exempts certain statutes from the
provAsions of the National Emergencies Act including 41 U. S,C. § 15.

2.5.8.3. Law In Practice

The authority contained in the statute is also fully implemented in the FAR s9bpart 32,815
and in the DFARS 232,803-806.16 Many recent cases have cited this law with approval. In
Monchamp Corp. v. United States, 19 Cl. Ct. 797 (1990), the Claims Court succinctly explained
ihe purpose of this law:

[Tihe statute is intended for the benefit of the Government and
serves two purposes; first, to prevent persons of influence from
buying up claims against the United States, which might then be
properly urged upon officers of the Government; and second, to

7Assignment of Claims Act of 1940 Amendment, ch, 75, 65 Stat. 41, 42 (1951),
8S. REP, No. 217, 82nd Cong,, 1st Sess, I (1951), reprintedin 1951 U.SC.C.AXN. 1414.
91d. at2,
1Old. at 2.
1•11d. at2.
121d. at 8-9.
131d. at 9.
14National Emergencies Act of 1976, Pub, L. No. 94-412, 90 Stat. 1258.
1548 C.F.R. 32,8.
1648 C.F.R. 232,803-806,
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enable the United States to deal exclusively with the original
claimant instead of several parties, 17

The Office of the Inspector General of the Department of Defense (DODIG) believes that
the authority in this statute is necessary and should be retained. 18 It notes that the law is relevant
in the current acquisition environment, does not overlap with other laws, and promotes efficiency
in the procurement process. 19 Reaching an opposite conclusion, the Council of Space and
Defense Industry Associations (CODSIA) commented that this law has created inefficiencies, is
outdated, and overlaps 31 U.S.C. § 3727.20 31 U.S.C. § 3727 provides for the assignment of
claims against the U.S. Government when the claim has been allowed and a warrant for payment
has been issued. This statute also includes provisions protecting the assignee from set-offs.
CODSIA also believes that there have been interpretation problems that have led to much
litigation. 21

The Defense Logistics Agency Defense Contract Management District South (DCMDS)
also noted that this statute overlaps 31 U.S.C. § 3727 and recommended some coordination
between the two,22 DCMDS also commented that there is no definition of "financing institution"
in 41 U.S.C. § 15 and recommended that there should be a definition or some guidelines for
determining a financial institution,23

2.5.8.4. Recommendations and Justification

Amend the Assignment of Claims Act, 41 U.S.C. § 15, to delete
the subsection which prohibits set-off against assignees only
during times of declared war or national emergency.

The Panel recommends that that portion of 41 U.S.C. § 15 which limits the prohibition
subjecting an assignee of a contract or claim against the Government to a reduction or set-off to
times of war and national emergency be deleted. The Panel believes that this prohibition against
reduction or set-off should be applicable at all times and to all contracts that are governed by this
statute, In the period between the late 1940s and the early 1980s, Congress passed almost yearly
declarations of national emergency; thus, this statute was continually in effect; however, in the
early 1980s, the declaration was suspended, Congress had included this statute on a list of those
applicable only during times of war or national emergency that would remain binding law without

"17Monchamp Corp, at 801 (citations omitted).
18Letter from Derek J, Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the
Department of Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College

iJuly 1, 1992),91d.
20Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug, 7, 1992).211ld.
22Electronic message from R. Wong, Defense Contract Management District South, Defense Logistics Agency to
Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug. 6, 1992).
231d.
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declaration of either.24 The Panel believes that this authority should not be dependent on
declarations of war or national emergency and recommends that such a contingency be deleted
from the statute, In a recent amendment to the Defense Production Act, Congress expanded its
applicability to include both times of national emergency and the determination by the President
that use of the authority is necessary,2 5 The Panel believes that Congress has recognized that
some statutory authority, previously reserved for times of war or national emergency, should be
available in peacetime as well. The Panel recommends that the authority contained in 41 U.S.C. §
15 follow this trend.

The Panel recommends that this statute be otherwise retained, Throughout its long
history, this statute has consistently served the purpose Congress intended, This provision has
been favorably cited in numerous cases, many of them recently. Indeed, the history of the law has
shown its positive impact on the small business community. 41 U.S.C. § 15 contains authority
that is not found elsewhere in the Code. Although there is some overlap between this law and 31
U.S.C. § 3727, 31 U.S.C. § 3727 is limited to contracts and has specific authority. For this
reason, and the fact that this statute is not limited in application to DOD, the Panel believes it
would be in the Government's best interests to retain the remainder of this statute.

2.5.8,5. Relationship to Objectives

This recommendation promotes the purchase of commercial or modified-commercial
products and services by DOD at or based on commercial market prices by permitting commercial
entities to continue to make use of existing relationships and practices with financing institutions.
It also promotes the participation of small businesses in the defense acquisition process by
retaining the authority they need to obtain necessary financing,

2.5.8.6. Proposed Statute

§ 15. Transfers of contracts; assignments of claims; set-off against assignee

U1) No contract or order, or any interest therein, shall be transferred by the party to
whom such contract or order is given to any other party, and any such transfer shall cause the
annulment of the contract or order transferred, so far as the United States is concerned. All rights
of action, however, for any breach of such contract by the contracting parties, are reserved to the
United States.

in () The provisions of the p.r ,ding paragraph subsection (A) shall not apply in any case
in which the moneys due or to become due from the United States or from any agency or
department thereof, under 'a contract providing for payments aggregating $1,000 or more, are
assigned to a bank, trust company, or other financing institution, including any Federal lending
agency,--, PRrovided:

2450 U.S.C. § 1651,
2 5 Dcfcnsc Production Act Amendments, Pub. Law No, 102-558, 106 Stat.4198,
(1992).
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(1) That, int the c-;cnt Of Mny cOtRFO~t Ontoc 4F,10 Prior to OtobCr 9, 1910, elaimsf
shall be assigncd without- the eensent of the head of ihe depopnaent OFAorO geney cn.fled;-

(a•,) That, in the case of any contract entered into after October 9, 1940, no claim
shall be assigned if it arises under a contract which forbids such assignment;

(42) That, unless otherwise expressly permitted by such contract, any such
assignment shall cover all amounts payable under such contract and not already paid, shall not be
made to more than one party, and shall not be subject to further assignment, except that any such
assignment may be made to one party as agent or trustee for two or more parties participating in
such financing;

(42) That, in the event of any such assignment, the assignee thereof shall file
written notice of the assignment together with a true copy of the instrument of the assignment
with

(A) the contracting officer or the head of his department or agency;

(B) the surety or sureties upon the bond or bonds, if any, in connection
with such contract; and

(C) the disbursing officer, if any, designated in such contract to make
payment.

0) Notwithstanding any law to the contrary governing the validity of assignments, any
assignment pursuant to this section shall constitute a valid assignment for all purposes,

W ) In any case in which moneys due or to become due under any contract are or have
been assigned pursuant to this section, no liability of any nature of the assignor to the United
States or any department or agency thereof, whether arising from or independently of such
contract, shall create or impose any liability on the part of the assignee to make restitution, refund,
or repayment to the United States of any amount heretofore since July 1, 1950, or hereafter
received under the assignment,

(c) Any contract of the Department of Defense, the General Services Administration, the
Atomic Energy Commission, or any other department or agency of the United States designated
by the President, except any such contract under which full payment has been made- may, i• fmla
of War Or national cMSFORG~Y PFoelsimed by the President (ineluding the national emOrgencY
proclaimcd Dc9Mbcr 16, 1950) Or by Act or joint Melufion of t111he CoRNFGr and until such wa
o .e... ena. emer..eny has been terminated in such man.er, provide or be amended without
consideration to provide that payments to be made to the assignee of any moneys due or to

I become due under such contract shall not be subject to reduction or set-off;+

( ..ilf such a provision as is described in subsection (e) of this sectionIor one to the same
general effect has been at any time heretofore or is hereafter included or inserted in any such
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contract, payments to be made thereafter to an assignee of any moneys due or to become due
under such contract, Wh.th.. ilin Of .ftcr SU. h war or- omergcney-, shall not be subject to
reduction or set-off for any liability of any nature of the assignor to the United States or any
department or agency thereof which arises independently of such contract, or hereafter for any
liability of the assignor on account of

(1) renegotiation under any renegotiation statute or under any statutory
renegotiation article in the contract,

(2) fines,

(3) penalties (which term does not include amounts which may be collected or
withheld from the assignor in accordance with or for failure to comply with the terms of the
contract), or

(4) taxes, social security contributions, or the withholding or non withholding of
taxes or social security contributions, whether arising from or independently of such contract.

(g) Except as herein otherwise provided, nothing in this section shall be deemed to affect
or impair rights of obligations heretofore accrued,
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2.5.9. 41 U.S.C. § 20

Deposit of Contracts

2.5.9.1. Summary of the Law

This law requires that all contracts that require the advance of money or are connected
with the settlement of public accounts be deposited in the General Accounting Office, This does
not apply to the existing laws in regard to the contingent funds of Congress,

25.9.2. Background of the Law

This law was first passed in 1798 and has been changed little since then,I In this initial
enactment, Congress required that the contracts be deposited in the offices of the Comptroller of
the Treasury,2 The law was amended in 1894 to change the location of the deposit to the offices
of the Auditor of the Treasury, 3 In 1921, Congress created the General Accounting Office
(GAO) and transferred all duties of the Auditor of the Treasury to this new office,4 The statute
was codified in its current location in Title 41 in 19665 and has not been amended since then,

2.5.9.3. Law In Practice

This law has not been implemented in the federal regulations. The U. S. Attorney General
issued two opinions in the 1930s exempting licenses and insurance policies from the requirements
of this statute, 6 The Comptroller General of the United States has issued several decisions citing
this statute, the most recent of which was in 1961, In 29 Comp. Gen, 576, it was decided that
there were delays in the auditing of the accounts of disbursing officers and auditing the
responsibilities of certifying and other accountable officers because contracts were not being
forwarded to the GAO for immediate audit reference purposes,7 The Office of the Inspector
General of the Department of Defense (DODIG) stated that it believes that this statute has
worked in the past and makes common sense.8 It also noted that this statute is still relevant, does
not overlap or duplicate other statutes, and is necessary to continue financial and ethical
integrity, 9 In a preliminary review of this statute, the GAO stated that, years ago, it had delegated
the retention authority contained in this statute to the executive agencies.10 This delegation

IAct of July 16, 1798, ch. 85, § 6, 1 Stat, 610.
21d
3Act of July 31, 1894, ch, 174, § 18, 28 Stat. 162, 210.
4Budget and Accounting Act of 1921, ch, 18, § 304, 42 Stat. 20, 24.
5Act of September 6, 1966, Pub, L. No, 89-554, 80 Stat, 378,
636 Op. Arty, Gen, 282 (1930): 37 Op. Atty. Cln, 446 (1934),
729 Comp, Gen, 576 (1950),
8Letter from Derek Vander Schaaf, Deputy Inspector General, Office of Inspector General of the Department of
Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (July 1, 1992),
91d.
10Informal comment via telephone from a senior assistant counsel of the General Accounting Office to Diane
Sidebottom, Acquisition Law Task Force, Defense Systems Management College (Aug, 1992).
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permitted the agencies to maintain copies of their contracts individually with the understanding

that GAO would be able to review the contracts at any time.1 1

2.5.9.4. Recommendation and Justification

Repeal 41 U.S.C. § 20, requiring contracts to be deposited with
GAO.

The Panel recommends that this statute be repealed, The current system of permitting the
executive agencies to maintain their own files, open to GAO inspection, is successfUi, and GAO
does not have the storage space necessary to abide by the exact language of this statute, GAO
would retain its contract audit capabilities without this statute through authority elsewhere in the
U.S, Code. 12 This outdated authority is, therefore, no longer needed.

2.5.9.5. Relationship to Objectives

This recommendation satisfies the Panel's statutory mandate of reviewing acquisition laws
applicable to DOD with a view toward streamlining the defense acquisition process, This
recommendation also helps to eliminate statutes that have outlived their usefulness and are no
longer used within the Federal Government,

Illd,
12See 31 U.S.C. § 712, "Investigating the use of public money" and 31 U.S.C. § 716, "Availability of information
and inspection of records."
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2.5.10. 41 U.S.C. § 417

Record requirements

2.5.10.1. Summary of the Law

This law requires each executive agency to establish and maintain, for a period of five
yeam, a computer file containing unclussifed information on all procurement actions by fiscal
year. The statute enumerates the necessary inclusions in this computer file and the necessity to
keep separate those procurements for which only one responsible source submitted a bid or
proposal, The statute also requires the transmission of this information to the General Services
Administration for entry into the Federal Procurement Data System,

2.5.10.2. Background of the Law

This statute was added to the Office of Federal Procurement Policy Act of 1974 by the
Deficit Reduction Act of 1984,1 In 1984, Congress intended to faclitate congressional oversight
of contracting activities by requiring all federal agencies to maintain computer records of all
procurements, both competitive and noncompetitive. 2 Congress also wanted the computer
records to be kept with an index to facilitate access by Congress, other agencies and the public.3

2.5.10.3. Law in Practice

This statute has been implemented in FAR subpart 4.6014 and DFARS subpart 204,6,4
These two regulations contain the verbatim language of the statute. The only comment received
on this law was ftom the Office of the Inspector General of the Department of Defense
(DODIG).6 The DODIG stated that "open government, appropriate oversight, and continued
financial and ethical integrity probably require such minimal record keeping" to be imposed on the
Government.7

2.5.10.4. Recommendation and Justification

Amend 41 U.S.C. 1417.

The Panel recommends that this statute be amended to reflect the Panel's recommendation
to establish a simplified acquisition threshold. As part of the Panel's deliberations on the adoption

IDeficit Reduction Act of 1984, Pub. L. No. 98-369, 1 2732(a), 98 Stat. 494, 1197.
2H.R. CONF REP. No. 861, 98th Cong., 2d Sns, 1433 (1984), reprinted In 1984 U.S.C.C.A.N. 697, 2121.31d
448 C.F.A 4,601.
548 C.F.R. 204.6.
6Letter from Derek Vander Schad, Deputy Inspector General, Office of the Inspector General of the Department of
Deense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (July 1, 1992).
71d.
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of thi3 threshold, representatives of the small business community noted a potential loss of
visibility for contract actions below the new threshold, while contract analysts voiced the same
reservations over any discontinuity in the reporting of statistics at any range above the $25,000
level. Senior DOD officials assured the Panel, however, of their desire to monitor management
performance by continuing current contract reporting procedures at $25,000. Given those
assurances, there should be no loss of either policy visibility or statistical control by the adoption
of the simplified acquisition threshold at the $100,000 level, No coverage is necessary in the
proposed amendment. Reporting procedures for contract actions between $25,000 and $100,000
can be addressed in regulations.

2.5.10.5. Relationship to Objectives

This recommendation would continue to promote financial and ethical integrity without
duplicating any statutes or regulations,

2.5.10.6. Proposed Statute

§ 417. Record requirements

(a) Establishment and maintenance of computer file by executive agency; time period
coverage

Each executive agency shall establish and maintain for a period of five years a
computer file, by fiscal year, containing unclassified records of all procurements, other than small
pueehse~~imlified guIisons, in such fiscal year,

(b) Contents
The record established under subsection (a) of this section shall include -.

(1) with respect to each procurement carried out using competitive
procedures --

(A) the date of the contract award;

(B) information identifying the source to whom the contract was
awarded;

(C) the property or services obtained by the Government under the
procurement; and

(D) the total cost of the procurement;

(2) with respect to each procurement carried out using procedures other
than competitive procedures --

(A) the information described in clauses (1)(A), (1)(B), (1)(C), and
(1)(D);
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(B) the reason under § 253(c) of this title or § 2304(c) of Title 10,
as the case may be, for the use of such procedures; and

(C) the identity of the organization or activity which conducted the
procurement,

(c) Record categories

The information that is included in such record pursuant to subsection (b)(1) of
this section and relates to pro'curements resulting in the submission of a bid or proposal by only
one responsible source shall be separately categorized from the information relating to other
procurements included in such record. The record of such information shall be designated
"noncompetitive procurements using competitive procedures."

(d) Transmission and data system entry of informatioi,

The information included in the record established and maintained under
subsection (a) of this section shall be transmitted to the General Services Administration. and shall
be entered fr the Federal Procurement Data System referred to in § 405(d)(4) of this title.
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2.6. Claims and Disputes

2.6.0. Introduction

The primary statute governing contract claims and disputes is the Contract Disputes Act (CDA),
41 U.S.C. §§ 601-613. The Panel gave extensive consideration to the CDA and other statutes
that, taken together, comprise the claims and disputes process. After completing its review, the
Panel concluded that major changes are not necessary. Congress has established what has proven
to be a workable system for asserting claims and resolving disputes.

A central issue in any consideration of claims and disputes is the system of overlapping
dispute forums and remedies established by the CDA. Aftcr denial of a contract claim by the
contracting officer, a contractor may appeal to the agency board of contract appeals or directly to
the U.S. Claims Court. In addition, some United States District Courts have permitted a third
forum for claims not exceeding $10,000 by asserting jurisdiction under the Little Tucker Act, 28
U.S.C. § 1346. As for the choice of forums between the Claims Court and the agency boards of
contract appeals, the Panel believes it would be unwise to intervene in an intricate system that is
already working, Exhaustion of administrative remedies could have been required by the
Congress as it is for some other types of noncontractual claims against the Government, and this
option might have been equally feasible and porhaps more logical. However, the overlap created
by the CDA has not been problematic,

As for the problem of further overlapping jurisdiction in the U.S. District Courts, the
Panel recommends that the exemption of contract claims contained in the Little Tucker Act be
clarified. The Panel has reviewed the legislative history and the interpretive cases and reaffirmed
that the Little Tucker Act confers no jurisdiction over contract claims, Were it not for the fact
that some district courts have persisted in erroneously taking jurisdiction over contract disputes,
the Panel would not need to consider the Little Tucker Act at all. In view of the confusion,
however, the Panel is recommending appropriate clarification of 28 U.S.C. § 1346.

While not in need of major overhaul, the claims and disputes process does need fine tuning
in some areas. For example, one anomaly arising out of the duplication of forums is the different
time limitation on appeals. The effect of having a longer appeal period for the Claims Court is
that appellants that miss the time limitation for an administrative appeal may, for that reason
alone, elect to file in the Claims Court. The discrepant appeal periods do not appear to have other
necessary or intended consequences, and therefore, the Panel recommends a uniform appeal
period of ninety days.

Also, certification issues have consumed extensive resources at both the Claims Court and
the agency boards of contract appeal, in part because of the overlap and inconsistency among
three separate statutes that pertain to certification, Not only does the CDA have a certification
provision at 41 U.S.C. § 605(c), but there are two additional provisions applicable to DOD: 10
U.S.C. § 2410, which governs all claims and other requests exceeding $100,000 made under
DOD contracts; and 10 U.S.C. § 2405, which applies to shipbuilding claims. Congress has very
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recently amended all three statutes. In the Federal Courts Administration Act of 1992,1 Congress
amended the CDA to broaden the definition of who is authorized to certify contractor claims and
to clarify that defects in certification do not divest the disputes forums of jurisdiction, In the
National Defense Authorization Act for Fiscal Year 1993,2 Congress also amended the claim
certification provisions in 10 U.S.C. § 2410 and authorized the Secretary of Defense to develop
implementing guidance.

The statutory certification provisions still overlap and have not been completely
harmonized by the recent amendments. Congress has made significant improvements in the
certification process, and further work in the regulatory arena may resolve any remaining problem
areas. FGt!owing the regulatory implementation provided for by the 1993 Authorization Act, the
final barrier to a uniform and simplified certification standard may be eliminated by repealing 10
U.S.C. § 2410.

10 U.S.C. § 2405 governing shipbuilding claims generated extensive debate, In the final
analysis, however, the Panel concluded that little change was needed in this area. In the 1993
Authorization Act, Congress rectified a substantial problem area by allowing for waiver of the
time limit for filing shipbuilding claims under certain equitable circumstances. Moreover, most of
the problems identified by those who commented on this statute focus on the Navy's implementing
regulation, not the statute itself.

Other Panel recommendations relating to claims and disputes include: amending 41 U.S.C.
§ 605 to raise the threshold for claims certification from $50,000 to $100,000; amending 41
U.S.C. § 608(a) to raise the cap for accelerated appeals at the boards of contract appeals from
$10,000 to $25,000; and amending 41 U.S.C. § 605(a)) to impose a six year statute of limitations
for the filing of contract claims,

Other statutes that were identified as bearing indirectly on defense acquisition were not
considered for action by the Panel: 31 U.S.C, § 1304 and 31 U.S.C. § 3717, governing the
judgment fund and interest on claims, respectively, and 5 U.S.C. §§ 581-593, which encourages
the use of alternative means of dispute resolution (ADR). ADR is available both at the Claims
Court and the boards of contract appeals, but it has no unique application to DOD acquisition and
does not present core acquisition issues, Nor do the judgment fund and interest provisions in
Title 31 affect DOD uniquely or adversely. Therefore, the Panel chose to take no action on these
statutes.

During the course of its review of all acquisition statutes, the Panel noted that there are a
variety of statutes throughout the U.S. Code that contain interest rate provisions that are not
consistent. 3 In keeping with its congressional mandate to streamline the acquisition process, the
Panel believes that there should be one common interest rate applicable to all procurement-related

IFederal Courts Administration Act of 1992, Court of Federal Claims Technical and Procedural Improvements Act
of 1992, Pub, L. No, 102-572, § 907(a) &(b), 106 Stat. 4518,
2National Defense Authorization Act fot Fiscal Year 1993, Pub. L. No, 102484, § 813, 106 Stat. 2452 (1993).
3For example, 10 U.S.C. § 2324, Allowable costs under defense contracts; 10 U.S.C. § 2306a, Cost or pricing data:
truth in negotiations; and the Contract Disputes Act, 41 U.S.C. §§ 601-613.
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statutes. The Panel did not have sufficient opportunity to develop a statutory recommendation to
address this issue. However, the Panel recommends that Congress consider enacting a new
statute that sets out a common interest rate to be used in the acquisition process.
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2.6.1. 5 U.S.C. §§ 581 - 5931

Alternative Means of Dispute Resolution in the Administrative
Process

2.6,1.1. Summary of the Law

This statute was enacted to encourage the use of alternate dispute resolution by the
executive agencies. Section 581 defines the terms "agency," "administrative process," "alternative
means of dispute resolution," "award," "dispute resolution communication," "dispute resolution
proceeding," "in confidence," "issue in controversy," "neutral," "party," "person," and "roster."
Section 582 permits an agency to use a dispute resolution proceeding for the resolution of an
issue in controversy that relates to an administrative program, provided the parties agree to the
proceeding, It also gives guidelines for when the use of dispute resolution proceedings may be
inappropriate, including: when resolution of the matter is required for precedential value and the
proceeding is not likely to be generally accepted as authoritative precedent; when the matter
involves significant questions of Government policy and resolution by the proceeding is not likely
to serve to develop recommended policy; when the resolution could result in inconsistent results
concerning established policies of special importance; when the matter significantly affects
persons or organizations not parties to the proceeding; when a full public record is important and
the proceeding will not provide that; or when the proceeding would interfere with the agency's
continued jurisdiction, This section also makes clear that dispute resolution proceedings are
voluntary and merely supplement other available agency dispute resolution techniques.

Section 583 defines the term "neutral" as a permanent or temporary officer or employee of
the Federal Government or any other accept••le individual, A neutral must have no conflicts of
interest with the issues in controversy unless sucti conflict is disclosed to and agreed upon by all
parties. A neutral serving as a conciliator, facilitator, or mediator serves at the will of the parties,
This section also directs the Administrative Conference of the United States to establish standards
for neutrals, maintain a roster of individuals who meet such standards and may serve as neutrals,
enter into contracts for the services of neutrals to be used by the agencies, and develop

IThis subchapter Includes:
5 U.S.C. § 581 - Definitions
5 U.S.C. § 582 - General authority
5 U.S.C. § 583 - Neutrals
5 U.S.C. § 584 - Confidentiality
5 U.S.C. § 585 - Authorization of arbitration
5 U.S.C. § 586 -Enforcement of arbitration agreement
5 U.S.C. § 587 - Arbitrators
5 U.S.C. § 588 - Authority of arbitrator
5 U.S.C. § 589 - Arbitration proceedings
5 U.S.C. § 190 - Arbitration awards
5 U.S.C. § 591 - Judicial review
5 U.S.C. § 592 - Compilation of information
5 U.S.C. § 593 - Support services
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procedures to assist agencies in obtaining the services of neutrals on an expedited basis. An
agency may use the officers or employees of another agency as neutrals and may enter into
interagency agreements for the reimbursement of the full or partial cost of the services of the
employee. The section permits the agency to enter into a contract with any person on the roster
established by the Administrative Conference of the United States or a roster maintained by an
organization or individual, The parties may agree on compensation for the neutral that is fair and
reasonable to the Government.

Section 584 discusses the confidentiality requirements of the participants in a dispute
resolution proceeding. A neutral in a proceeding is prohibited from voluntarily disclosing or being
compelled to disclose information or communications provided in confidence unless all parties
agree to the disclosure in writing; the communication is already public knowledge; the
communication must be made public by statute; or a court determines that disclosure is necessary
to prevent injustice, establish a violation of law, or prevent harm to public health and safety. A
party in a dispute resolution proceeding is prohibited from disclosing any information or
communication, either voluntarily or compulsorily, unless the communication was made by the
party seeking disclosure, all parties consent in writing, the communication has already been made
public, a statute requires that the communication be made public, a court determines that the
communication should be disclosed, the communication is necessary in determining the existence
or meaning of an award or agreement, or the communication was provided to or was available to
all parties in the proceeding. Any communication or information that is disclosed in violation of
this section is inadmissible in any future proceeding relating to the issues in controversy. The
parties can agree, before the proceeding begins, to alternative confidential procedures by the
neutral. If a neutral receives a request for disclosure through a legal process, the neutral will
attempt to notify all parties and any affected nonparty of the demand, If those notified do not
offer to defend the disclosure refusal by the neutral, they will have waived their objection to the
disclosure. This section does not prevent discovery or admissibility of any evidence otherwise
discoverable. The disclosure prohibitions have no effect on information and data necessary to
document an agreement or order; nor will they prevent the gathering of information for research
or educational purposes. These prohibitions will not prevent the use of communications in a
proceeding between the neutral and a party in the same proceeding,

Section 585 permits the use of arbitration as an alternative means of dispute resolution if
all parties consent, This consent can be obtained either before or after the issue in controversy
has arisen, Under this section, a party may agree to submit only certain issues to arbitration, or
only if the award is within a certain range of possible outcomes, Any arbitration agreement
setting forth the subject matter shall be in writing, The section prohibits an agency from requiring
a person to consent to arbitration as a condition of entering into a contract or receiving a benefit,
An officer or employee of an agency may offer to use arbitration if he/she has the authority to
enter into a settlement or is authorized to consent to the use of arbitration.

Section 586 states that an agreement to arbitrate is enforceable pursuant to 9 U.S.C. § 4.
An action brought to enforce an agreement to arbitrate cannot be dismissed or relief denied on the
grounds that it is against the United States or the United States is an indispensable party, Section
587 permits the parties to the arbitration to participate in the selection of the arbitrator. Such
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arbitrator will be a neutral as described in previous sections. Section 588 describes the authority
of the arbitrator. This authority includes the ability to regulate and conduct the arbitration
hearings, to administer oaths and affirmations, to compel the attendance of witnesses and the
production of evidence at the hearing, and to make awards.

Section 589 describes the procedures to be followed before, during, and after the
arbitration proceedings. The arbitrator is required to set a time and place of the hearing and
notify the parties. Any party who wants a record of the hearing shall be responsible for preparing
of the record, notifying the other parties and the arbitrator of the record, furnishing copies, and
paying all costs of the record. At the arbitration, the parties are permitted to be heard, to present
evidence, and to cross-examine witnesses. The arbitrator may conduct the proceeding by
telephone, television, computer, or other electronic means if all parties agree and have an
opportunity to participate. The hearing shall be conducted expeditiously and informally. The
arbitrator may receive any oral or documentary evidence, except that which is irrelevant,
immaterial, repetitious, or privileged, and may interpret and apply relevant statutory and
regulatory requirements, legal precedents, and policy directives. No interested person shall make
ex parte communications to the arbitrator. If such communication is made, the arbitrator will
make a memorandum of the communication, enter it as part of the record, and provide an
opportunity for rebuttal, Upon receipt of the ex panre communication, the arbitrator may require
the offending party to show cause why the claim should not be resolved against the party as a
result of the communication, The arbitrator shall make an award within 30 days after the close of
the hearing or the filing of briefs, if permitted, unless the parties agree to some other time limit or
the agency has a rule providing for another time limit.

Section 590 addresses arbitration awards. It provides that, unless there is a rule
otherwise, the award in an arbitration proceeding shall include a brief and an informal discussion
of the factual and legal basis for the award and shall be filed with the relevant agencies with a
proof of service. The award shall become final 30 days after it is served on all parties, unless the
agency files an extension, The head of an agency that is a party in the arbitration can terminate
the proceeding or vacate the award if he does so before the award becomes final and serves a
notice of this intention on all interested parties. An award that is thus vacated shall not be
admissible in any proceeding relating to the issues in controversy. After the award is vacated, a
party to the arbitration may petition the agency head to be reimbursed for the attorney fees and
expenses incurred in connection with the arbitration and will be awarded those fees that would not
have been incurred in the absence of the arbitration proceeding. This soction makes a final award
binding on all parties and enforceable under 9 U.S.C. §§ 9-13. No enforcement action may be
dismissed or relief denied because it is against the United States or the United States is an
indispensable party. An arbitration award may not serve as estoppel in any other proceeding on
the same issues nor can it be used as a precedent or otherwise be considered in any factually
unrelated proceeding.

Section 591 permits a person adversely affected or aggrieved by an arbitration award to
bring an action for judicial review under 9 U.S.C. §§ 9-13. A decision by the agency to use or not
use a dispute resolution proceeding is within the discretion of the agency and not subject to
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judicial review. If the agency head decides to terminate an arbitration proceeding or to vacate an
arbitration award, that is also within his discretion and not subject to judicial review.

Section 592 provides that the Chairman of the Administrative Conference of the United
States shall compile and maintain data on the use of alternative means of dispute resolution in
conducting agency proceedings. The agencies shall supply such information as is required to
enable the Chairman to comply with this section. Section 593 enables an agency to use the
services and facilities of other Federal agencies, public and private organizations and agencies and
individuals with their consent.

2.6.1.2. Background of the Law

This group of statutes was passed as part of the Administrative Dispute Resolution Act of
1990.2 The purpose of this bill was to "place government-wide emphasis on the use of innovative
ADR [Alternative Dispute Resolution] procedures by agencies and to put in place a statutory
framework to forne the effective and sound use of these flexible alternatives to litigation,1"3
Congress noted that the agencies are currently able to use ADR methods without the express
authorization of statute or regulation; however, through these statutes, it decided to send a
message to the agencies that the use of ADR is an accepted practice and to provide support for
agency efforts to expand or enhance their ADR programs, 4 Congress noted that the private
sector has been using ADR as an alternative to litigation and that Federal agencies were
authorized to use many ADR techniques, such as mediation, conciliation, and mini trials,5 Some
agencies, such as the Environmental Protection Agency, the Army Corps of Engineers, the Merit
Systems Protection Board, and the Department of Justice had individual ADR programs in place
and operational. 6 Congress stated that the Administrative Conference of the United States
(ACUS) had done a great deal of work regarding Federal agency use of ADR techniques, 7

ACUS had recommended that the agencies begin to use formal rule making in the early 1980s,
and once that system had proved successful, it began to explore the use of informal, non
adversarial ADR techniques for resolving disputes.8 Congress noted that ACUS believed that
although the "federal agencies already possess the authority to use most ADR procedures,...
agencies often avoid ADR techniques due to con/fsion over agency authority to use them and the
acceptability of such techniques within the Executive Branch.'"9 ACUS recommended the passage
of legislation to clarify and expand the agencies' ADR authority. 10

Hearings were held on the appropriateness of the use of ADR to resolve agencies' disputes
and the constitutional questions that it presents, 11 Most of those testifying agreed that there was

2Administrative Dispute Resolution Act, Pub, L. No, 101-552, § 4(b), 104 Stat. 2736, 2738 (1990).
3S. REP, No, 543, 101st Cong., 2d Sass. 2 (1990), reprinted in 1990 U.SC.C.A.N. 3931, 3932.
41d.
51d. at 3932,
61d. at 3933,
71d.
81d.
91d. at 3933,
101d. at 3934.
111d,
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a need for the flexibility afforded by ADR; however, the Department of Justice expressed
concerns that "the use of binding arbitration by agencies that do not already have specific
statutory authorization to do so raises serious constitutional concerns," 12 Further hearings and
studies convinced Congress that the statutes enacted would not pose any significant constitutional
questions, 13 Congress also included a sunset provision which provided that the authority to use
dispute resolution proceedings and the other amendments included in the Act would terminate on
October 1, 1995.

2.6.1.3. Law in Practice

Few comments were received on these laws. The Council of Defense and Space Industry
Associations (CODSIA) stated that 5 U.S.C. § 582, "General authority," is not serving its
intended purpose since the Federal Acquisition Regulation (FAR) has not been amended to
encourage the use of ADR. CODSIA believes tbat most agencies have not implemented these
laws by adopting a policy that addresses the use of ADR, CODSIA also commented that 5
U.S,C. § 591, "Judicial review," precludes judicial review of an agency's determination whether to
use ADR or vacate an arbitrator's award. CODSIA argues that this section undercuts the merits
of true ADR use, The Inspector General of the Department of Defense (DOD IG) commented
that it believes these laws are serving their intended purposes, are still relevant, have not created
inefficiencies, and are necessary to protect the best interests of DOD.

2.6.1.4. Recommendation and Justificatlon

No Action

The Panel. t6ok no action on these statutes. These laws are not unique to contracting or
to DOD acquisition. They do not present any core acquisition issues and have only at, indirect
relationship to contracting, The Panel believes that while these statutes are tangentially related to
DOD acquisition, they are not appropriate for action by the Panel,

2.6.1.5. Relationship to Objectives

Action on these statutes would not specifically promote the objectives of the Panel.

121d. at 3935.
131d.
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2.6.2. 10 U.S.C. § 2405

Limitation on adjustment of shipbuilding contracts

2.6.2.1. Summary of the Law

This section prohibits the Secretary of a military department from adjusting a price under a
shipbuilding contract entered into after December 7, 1983, for an amount set forth in a claim,
request for equitable adjustment, or demand for payment under the contract arising from events
that occurred more than 18 months before the submission of the claim, request, or demand. A
claim, request, or demand shall be considered to have been submitted only when the contractor
has provided the certification required by section 6(c)(1) of the Contract Disputes Act (41 U.S.C.
§ 605(c)(1)) and the required supporting data.

2.6.2.2. Background of the Law

Congress has periodically held hearings to examine the problems involved with
shipbuilding claims. In 1980, it commissioned a study to evaluate the Navy's efforts to solve some
of the problems associated with shipbuilding claims, The resulting report recommended a six
month time limit on the submission of claims. In 1982, the General Accounting Office (GAO)
began a study of recommendations for the improvement of the procurement process. As part of
that study, GAO noted that the late submission of shipbuilding claims had been a major factor in
the Navy's inability to settle claims and recommended a one year time limit, After considering
these recommendations, Congress agreed that some limit was necessary and determined that 18
months wis a reasonable time period. Congress again examined shipbuilding claims in 1984.1 It
noted that two concerns had arisen since the passage of the statute in 1983.2 The first concern
addressed the meaning of the word "event" in terms of when the 18 month time limit for filing a
claim would be triggered.3 Congress stated that the triggering event for a claim alleging defective
Goveniment property would be when a defect is discovered and the Government orders its repair
or replacement. 4 The 1 8 month time limit would begin when the contractor knew or should have
known of the triggering event.5 Congress stated that it considered amending the statute to
include a definition of "event" but instead directed the Navy to provide implementing guidance,
indicating that it would revisit this statute if the Navy did not fairly implement it.6 The second
area of concern identified by Congress addressed the certification requirement.7 The initial
version of the statute had provided that regulations promulgated by the Secretary of Defense
would address the necessary documentation and substantiation of claims,8 Congress noted that

IS. REP. No, 500, 98th Cons., 2d Sass. 257 (1984).
21d. at 256,
31d. at 257,
41d
51d.
61d.
71d.
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there was concern that this provision would be interpreted as amending the Contract Disputes
Act.9 To prevent this unintended interpretation, Congress referenced the certification provision
of the Contract Disputes Act and required the submission of necessary supporting data as defined
by regulations issued by the Secretary of the Navy, 10

This statute was codified as part of the Department of Defense Authorization Act of
1985.11 It was proposed by the Senate, and the House of Representatives receded with a
technical amendment. 12

In the 1993 DOD Authorization Act, Congress amended the certification requirements in
10 U.S.C. § 2405(b) to permit the waiver of the 18 month time limit if the certification submitted
is defective solely because of the status of the person who made the original certification, 13

2.6,2.3. Law in Practice

This section contains one of 'hrte certification provisions pei taining to contract claims,
The Contract Disputes Act at 41 U.S.C. § 605(c)(1) governs certification of contract claims, and
10 U.S.C. § 2410 contains certification requirements applicable to claims and other requests for
relief exceeding $100,000 under DOD contracts. Many industry comments were received on this
statute. The Council of Defense and Space Industry Associations (CODSIA) noted that this law
is currently being implemented under an interim regulation, and that it took the Navy eight years
to begin this implementation. 14 CODSIA believes that the Navy's implementation is unfair
because it is applied retroactively and ignores the specific Contract Disputes Act standard
established in the statute. 15 CODSIA also argues that the Navy has ignored the Contract
Disputes Act certification requirements and standards and has created a "known or should have
known" standard "that has never been used by any other government agency in the interpretation
of claims statutes or ever been recognized by any judicial body," 16 It states that the term "event"
in the regulation is so ambiguous that it has caused costly, unnecessary, and inefficient
litigation, 17  CODSIA further contends that this statute is no longer relevant but that its
implementation is creating inefficiencies, 18 It also believes that the law conflicts with other
statutes of limitation and should be repealed in order to allow the time bar applicable to all other
claims to be applicable to shipbuilding claims as well. 19

91d,
101d.
11Department of Defense Authorization Act, 1985, Pub. L. No, 98-525, § 1234(a), 98 Stat. 2492, 2604.
12 H.R. CONF, REP, No, 1080, 98th Cong., 2d Scss, 325 (1984), reprinted In 1984 U.S.C.C.A.N. 4174, 4304,
13 National Defense Authorization Act for Fiscal Year 1993, Pub, L, No, 102-484, § 807, 106 Stat, 2448 (1992),
14 Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug, 7, 1992),
151d.161d.
171d.181d.
192d.
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The Shipbuilders Council of America (SCA) provided additional comments on this
statute. 20 It noted that the Navy's interim implementing regulation of December 1991 is the
subject of four cases "currently being litigated in the Court of Claims and the issue has oeen raised
in yet another case in the Federal Court of Appeals.'"21 The SCA surveyed its industry and found
that there are at least 16 other potential litigation cases on the issue of when the time bar begins to
run.22 The SCA also argued that the Navy has adopted a subjective "known or should have
known" standard that is singularly unique and "imputes incidental knowledge of a subcontractor
employee to the prime contractor; that encourages a shipbuilder to submit piecemeal and
'protective claims' with no assurance that the Department of Justice will recognize the 'protective
claims;' and that ignores the specific statutory requirements of the Contract Disputes Act that are
incorporated by reference in 10 U.S.C. § 2405(b)." 23 The SCA states that a typical shipbuilding
contract can have from 2,000 to 10,000 changes over the course of its construction period, and
the Navy expects protective claims to be submitted every time a change is made,24 It believes
that this practice is "unduly onerous and nonsensical," 25

The SCA commented that there were other serious problems with the implementation of
this statute. It stated that the Navy regulation has applied this authority retroactively, even
though the statute is silent on this issue.26 Also, it comments that the Navy has refused to adopt a
tolling standard that is consistent with all other statutes of limitations.

A reasonable tolling standard would alleviate the need for
thousands of "protective claims" to be filed, each of which requires
a quantification of dollar amount and a certification even though the
contractor may not be able to quantify the dollar amount until after
the change is completed or altered by one or more of the
subsequent thousands of changes that occur in a typical
shipbuilding contract, 27

The SCA believes that the implementation of this statute violates "all reasonable standards
of fairness and ignores the fundamental requirements of the Contract Disputes Act." 28  It
recommends that this statute be repealed or modified to include a "known or should have known"
standard that is consistent with other statutes of limitation. 29 It also recommends that direction
be given that any implementing regulations must contain tolling procedures. 30

20Letter from John J. Stocker, President, Shipbuilders Council of America, to Gary Quiglcy and Jack Harding
(jug, 26, 1992),lld,
221d,231d.
241d,
251d.
261d.
2 7 1d,
28 1d,
2 91d,
30 1d.
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In later conuinents, the SCA again noted that the Navy has never cited specific parts of the
legislative history of the statute to support its "known or should have known" standard, despite
repeated requests.31 It also contends that the statute does not provide any protection to the
prime contractor when the subcontractor does not submit a claim until close to or after the 18
month limitation.32 It notes that it is impossible to certify a claim until one can quantify it, and
constructive changes are even more difficult to identify and quantify.33 It discusses a number of
deficiencies in the Navy's interim regulations, including ambiguous guidance to subcontractors on
what constitutes correction of a defect and no requirement that the Navy must give timely notice
of a deficiency in certification or supporting data, 34 The SCA provided proposed amending
language to solve some of the problems it has identified. 35 This amendment would take several
steps to relax the strict interpretation of the certification provision of the statute, 36

The American Bar Association Section of Public Contract Law (the Section) also noted
that, although this statute waN passed in October 1984, the Navy did not finalize the implementing
regulations until 1991.37 The Section commented that it has a number of concerns with respect
to the implementation of this statute in the Navy's interim regulation, including how the definition
and application of the "known or should have known" standard is used in the regulation, when
and what kind of supporting data is needed, and when the period for submission of the claim,
request, or demand begins to run, 38 The Section argues that this statute "will lead to disputes
over its application to specific claims, requests, and demands,"39

The Naval Sea Systems Command noted that this statute was enacted in response to the
submission in the 1970s of large, omnibus claims by shipbuilders, 40 The first claims to be affected
by the statute were submitted in late 1986,41 The Navy implemented the statute in the DFARS
and, upon industry request, in naval regulations,42 The Navy contends that this statute is
necessary to ensure the timely submission of shipbuilding claims and believes that its
implementation fairly interprets and applies the statute, 43 It is the Navy's firm position that the
unique nature of shipbuilding has made this statute essential, 44 The Navy responded to some of
the SCA's comments on this statute, It noted that the "known or should have known" standard

3 ILatter from John J. Stocker, President, Shipbuilders Council of America, to RADM W, L, Vincent and Members
of the Section 800 Panel (Sept, 28, 1992).321d,
331d,341d.
3 51d.
361d.

37Lcttet from the American Bar Association Section of Public Contract Law, signed by John S. Pachter, Chair, to
Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (July 10, 1992).
3 •81d,
391d.
4 0 Memorandum from RADM E.B. Harshbarger, SC, USN, Deputy Commander for Contracts, Naval Sea Systems
Command, Department of the Navy to the DOD Advisory Panel on Streamlining and Codifying Acquisition Laws
(Oct. 15, 1992).
4 21d.
4 31d,
44Id.
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requires imputation of knowledge of a subcontractor to a prime contractor only in cases of
subcontract claims.45 It also stated that "the Navy has never required or even indicated that the
statute applies to routine changes and, for mosi changes, the statute will have no effect." 46

Although the Navy noted that. tolling is not allowed under the statute, it stated that its
interim regulations permit a shipbuilder to supplement its data and revise the amount requested
after an initial best estimate of the costs is submitted. 47 The Navy has also "made a binding
representation in promulgating the Interim Rule that it will not challenge, and will be estopped
from challenging, the adequacy of an otherwise valid certification on the basis that the amount of
the claim was revised or supporting data had been supplemented." 48 The Navy stated that it
supported the amendment to the certification requirement in the DOD Authorization Act for
Fiscal Year 1993,49 In closing, the Navy stated that this statute is fair and "represents the only
presently effective mechanism that ensures the timely submission of claims, "50

2.6.2.4. Recommendations and Justification

Amend 10 U.S.C. § 2405 to remove the specific certification
requirement in subsection (b) and include a statement
providing for implementation of the certification requirement
in regulation. In view of the recent statutory changes made by
Congress, no further change is necessary to the certification
requirement.

Although there have been several comments lamenting the way this statute is working in
practice, the statute itself is relatively clear, The problems noted by the commentators focus on
the regulations implementing this statute, not on the statute itself, Industry representatives have
made similar complaints about this statute over the years, and Congress has examined this statute
a number of times without significantly amending it. Although Congress did agree to examine this
statute if it was not implemented fairly by the Navy, the Navy's interim regulations are so recent
that it would be premature to declare the regulations unfair, Because the regulatory
implementation process has just begun on the authority contained in this statute, the Panel
believes that it would be premature to consider repeal,

However, at some later date, it could be argued that the regulations issued by the Navy
governing certification of claims and the required supporting data are more flexible and broader
than the authority currently contained in the statute, Therefore, the Panel recommends that the
specific requirements currently in the statute be removed in favor of a statement providing for
regulatory guidance on this issue, The Panel believes that such a recommendation will protect the
best interests of DOD while alleviating the concern expressed by industry,

451d,

4 6 1d.471d,
481d,S_ 491d,
501d,
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In the Fiscal Year 1993 Department of Defense Authorization Act, Pub. L. No. 102-484,
Congress has already added a provision (new subsection (c)) allowing for a waiver of the 18
month time limit if the certification was made by an unauthorized person and found deficient. The
Panel agrees with the Navy that this amendment will resolve a potential problem in the
shipbuilding claims area. Many of the cases cited by the industry commentators are in court today
because there is currently no authority for waiver under such circumstances.

2.6.2.5. Relationship to Objectives

This recommendation promotes the financial and ethical integrity of the acquisition
process while encouraging the exerci3e of sound judgment on the part of acquisition personnel.

2.6.2.6. Proposed Statute51

Section 2405. Limitation on adjustment of shipbuilding contracts

(a) The Secretary of a military department may not adjust any price under a shipbuilding
contract entered into after December 7, 1983, for an amount set forth in a claim, request for
equitable adjustment, or demand for payment under the contract (or incurred due to the
preparation, submission, or adjudication of any such claim, request, or demand) arising out of
events occurring more than 18 months before the submission of the claim, request, or demand,

(b) For the purposes of subsection (a), a claim, request, or demand shall be considered to
have been submitted only when the contractor has provided the certification and supporting dat
for the claim. request. or demand required by ..... n 6(e)(1) of the Conrat Disputes A. t o
19;8 (41 U.S.C. 605(e)(1)) and the suppcrting daafrthe clatimf, NRcUcs, Or denmod-.=gtU=jin
promulgated by the Secretary of a military department.

(c)(1) If a certification referred to in subsection (b) with respect to a shipbuilding contract
is determined to be deficient because of the position, status, or scope of authority of the person
executing the certification, the contractor may resubmit the certification. The resubmitted
certification shall be based on the knowledge of the contractor and the supporting data that
existed when the original certification was submitted. The appropriateness of the person
executing the resubmitted certification shall be determined on the basis of applicable law in effect
at the time of the resubmission.

(2) If a certification is resubmitted pursuant to paragraph (1) by the date described
in paragraph (3), the resubmitted certification shall be deemed to have been submitted for
purposes of this section at the time the original certification was submitted.

(3) The date by which a certification may be resubmitted for purposes of paragraph
(2) is the date which is the later of--

5 1Subsection (c) has been added by Congress pursuant to the National Defense Authorization Act for Fiscal Year
1993, Pub. L. No. 102-444, § 807, 106 Stat. 3134 (1992).
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(A) 90 days after the promulgation of regulations under section 241 0(e) of

this title; or

(B) 30 days after the date which is the earlier of the date on which --

(i) the contractor is notified in writing, by an individual designated
to make such notification by the Secretary of Defense, of the deficiency in the previously
submitted claim, request, or demand;

(ii) a board of contract appeals issues a decision determining the
previously submitted claim, request, or demand to be deficient; or

(iii) a Federal court renders a judgment determining the previously
submitted claim, request, or demand to be deficient.
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2.6.3. 10 U.S.C. § 2410

Contract claims: certification

2.6.3.1. Summary of the Law

This section prohibits the'payment of a contract claim, request for equitable adjustment to
contract terms, request for relief under Pub. L. No. 85-804, or similar request from a contractor
that exceeds $100,000 unless one of the contractor's senior officials in charge at the plant or
location involved certifies that the claim or request is submitted in good faith and all supporting
data are accurate and complete to the best of such official's knowledge and belief.

2.6.3.2. Background of the Law

This section is part of the Codification of Military Laws Act of 1988.1 The purpose of
this Act was to codify in Title 10 of the U.S. Code assorted provisions of law that had been
enacted as free-standing permanent provisions, of laws since 1970,2 The certification requirement
contained in this statute had been included in the DOD Appropriation Authorization Act of
1979.3 Congress expressed a grave concern with the problem of contractors submitting inflated
or exaggerated claims. 4 Congress believed that since a civil servant must certify the accuracy of
any claims submitted against the Government, a company doing business with DOD should be
subject to the same certification requirement,$ The codification of the certification requirement
did not make any specific substantive changes and was not specifically mentioned, 6

2.6.3.3. Law In Practice

This section has been implemented in the Federal Acquisition Regulation (FAR),
Subsection 33.207,7 and DOD Federal Acquisition Regulation Supplement (DFARS), Subsection
233.7000,. This section contains one of three certification provisions pertaining to contract
claims, The Contract Disputes Act at 41 U.S.C. § 605(c)(1) governs certification of contract
claims, and 10 U.S.C. § 2405 contains certification requirements applicable to shipbuilding claims.

Many industry comments were received on the impact of this law, The Council of
Defense and Space Industry Associations (CODSIA) stated that this law is not serving its

ICoOification of Military Laws, Pub. L. No. 100-370, § 1(h)(2), 102 Stat. 840, 847 (1988).
2H.R. REP. No. 696, 100th Cong., 2d Seu. 3, reprinted in 1988 U.S.C.C.A.N. 1077.
3DOD Appropriation Authorization Act, 1979, Pub. L. No. 95-485, § 813, 92 Stat. 1611, 1624.4H.R. REP. No. 1118, 95th Cong., 2d Seat. 117 (1979).
51d.
6Codification of Mlitary Laws, Pub. L. No. 100-370, § 1(h)(2), 102 Stat. 840, 847 (1988).
748 C.F.R. 33.207.
848 C.F.R. 233.7000.
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intended purpose but has created chaos about who can certify a claim.9 It strongly recommends
changes similar to those that were enacted in section 816 of the Department of Defense
Authorization Act for Fiscal Year 1993.10

The American Bar Association Section of Public Contract Law (the Section) notes that
this statute requires the certification by "a senior official of the contractor in charge at the plant or
location involved" while the Contract Disputes Act does not identify the status or position of an
individual eligible to certify a claim, 11 The Section argues that requiring two different standards
for claims submitted under the Contract Disputes Act and claims submitted under 10 U.S.C. §
2410 has created needless uncertainty in contractors wishing to assert claims under DOD
contracts that are also submitted under the Contract Disputes Act.12 Last year, one out of every
three appeals at the Armed Services Board of Contract Appeals that involved contractor claims in
excess of $50,000 required active board participation on certification issues.13 The U.S. Claims
Court and the other boards of contract appeals reflect similar statistics. 14  The Section
recommends amending this statute to reference the certification provision in the Contract
Disputes Act (41 U.S.C. § 605(c)(1)).1S It believes that "if two separate contract claim
certification requirements are necessary, those statutes should be consistent and contain clear

uidance on who must certify."16 The Section argues that this amendment would alleviate the
troublesome and increasing difficulties in the certification requirement, would reduce waste and
inefficiency, and would help to alleviate the adversarial relationship between the Government and
the Federal procurement industry. 17

In 1980, the Office of Federal Procurement Policy (OFPP) issued guidance on the overall
area of certification in the Contract Disputes Act (CDA) in Policy Letter 80-3.18 In response to
the extensive litigation in recent years, OFPP has proposed to replace the certification guidance in
Policy Letter 80-3 with new language.19 This revised language would relax the certification
requirement of the CDA by allowing the contractor to designate specific people with the authority
to certify CDA claims,20 OFPP intends to publish Its revised guidance in late 1992 or early 1993.

OFPP has also expressed the intention to work with DOD to develop legislation to
conform the requirements of 10 U.S.C. § 2410 with the CDA and the proposed policy. 21 OFPP's

9Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug. 7, 1992).
101d.
I Letter and encloures from the imerican Bar Association Section of Public Contract Law, signed by John S.
Pachter, Chair, to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (July 10,
1992),
121d.
131d,
141d.
151d.
161d.
171d.
1857 Fed. Reg. 8495 (Mar. 10, 1992).
191d.201d
211d.
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efforts will be directly impacted, however, by Congress' recent amendments to both the CDA and
10 U.S.C. § 2410. In the Federal Courts Administration Act of 1992,22 Congress amended the
certification requirements of the CDA to broaden the definition, of who is authorized to certify
contract claims and to clarify that defects in certification do not divest the disputes forum of
jurisdiction. In the National Defense Authorization Act for Fiscal Year 1993, Congress
authorized the Secretary of Defense to promulgate regulations in the FAR requiring that a
contractor claim be certified as required in the CDA and that this certification be made by a
person with the authority to bind the contractor and with the requisite knowledge of the claim or
request for relief 23 Once these regulations are published, 10 U.S.C. § 2410 would be repealed, 24

Congress stated that this statute has prevented the adoption of a Government-wide certification
standard. 25 The repeal of the statute and publication of regulations were intended to facilitate a
single certification.26

2.6.3.4. Recommendation and Justitfication

Repeal 10 U.S.C. 1 2410.

The Panel notes that the CDA and 10 U.S.C. § 2410 certification requirements have not
been completely harmonized by the recent amendments, 10 U.S.C. § 2410 requires that the
certifying official have knowledge of the claim, which is not required by the CDA, Regulatory
guidance may be able to complete the harmonization process without further congressional action,

Although the two statutes may be able to be harmonized through the regulatory process,
the Panel agrees with Congress that a single, Government-wide certification standard would be
preferable, As noted above, 10 U.S.C. § 2410 is repealed upon promulgation by DOD of
appropriate regulatory guidance that would implement Congressional policies expressed in the
1993 Authorization Act. Direct repeal of 10 U.S.C. § 2410 would rectify the problems caused by
having two overlapping but inconsistent statutory provisions governing certification,

In its discussion of 10 U.S.C. § 2405, the Panel has also recommended that the separate
certification requirements in 10 U.S.C. § 2405 be eliminated, Both CDA certification
requirements at 41 U.S.C. § 605(c)(1) and 10 U.S.C. § 2405 are addressed more fully by separate
coverage in this Report.

2.6.3.5. Relationship to Objectives

This recommendation will further the Panel's statutory mandate of reviewing acquisition
laws applicable to DOD with a view toward streamlining the defense acquisition process, It helps
to eliminate the duplication and overlap of authority currently present in the procurement process,

22 Pub, L. No. 102-572, § 907(a) &(b), 106 Stat. 4518.
23National Defense Authorization Act for Fiscal Year 1993, Pub, L. No. 102-484, § 813, 106 Stat. 2452 (1992).241d.
25CONF, REP. No. 966, 102d Cong., 2d Sens. (1992).
261d.
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This recommendation will also provide the means for expeditious and fair resolution of

procurement disputes.

2.6.3.6. Current Statute

1 2410. Contract claims: certification

A contract claim, request for equitable adjustment to contract terms, request for relief
under Public Law 85-804 (50 U.S.C. § 1431 et seq.), or other similar request by a contractor that
exceeds $100,000 may not be paid unless a senior official of the contractor in charge at the plant
or location involved certifies at the time the claim or request is submitted that --

(1) the claim or request is made in good faith; and

(2) All supporting data submitted in connection with the claim or request are accurate and
complete to the best of such official's knowledge and belief.

2.6.3.7. Congressional Amendments 27

Sec. 813. CERTIFICATION OF CONTRACT CLAIMS

(a) REGULATIONS ON CERTIFICATION OF CONTRACT CLAIMS

(1) Chapter 141 of title 10, United States Code, as amended by sections 384 and 808,
is further amended by adding at the end the following new section:

§ 2410e. Contract eJaims: certification regulations

(a) REGULATIONS. -- The Secretary of Defense may propose, for inclusion in the
Federal Acquisition Regulation, regulations relating to certification of contract claims, requests
for equitable adjustment to contract terms, and requests for relief under Public Law 85-804 (50
U.S.C. § 1431 et seq.) that exceed $100,000. Such regulations, at a minimum, shall --

(1) provkio that a contract claim, request for equitable adjustment to contract terms,
or request for relief under Public Law 85-804 (50 U.S.C. § 1431 et seq.) may not be paid unless
the contractor provides, at the time the claim or request is submitted, the certification required by
section 6(c)(1) of the Contract Disputes Act of 1978 (41 U.S.C. § 605(c)(1)); and

(2) require that the person who certifies such a claim or request be an Individual who
is authorized to bind the contractor and who has knowledge of the basis of the claim or request,
knowledge of the accuracy and completeness of the supporting data, and knowledge of the claim
or request.

27T'taN amendments were enacted in the National Defense Authorization Act for Fiscal Year 1993, Pub, L. No.
102-484, 9 813, 106 Stat. 2452 (1993).
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(b) PUBLICATION. -- The Secretary of Defense shall ensure that, upon promulgation. of
the regulations, the regulations are published in the Federal Register.

(c) REPORT, .. If at any time the Secretary of Defense proposes revisions to the
regulations promulgated pursuant to this section, the Secretary shall ensure that the proposed
revisions are published in the Federal Register and, at the time of publication of such revisions,
shall submit to Congress a report describing the proposed revisions and explaining why the
regulations should be revised. The Secretary of Defense may not promulgate regulations
containing such proposed revisions until the expiration of the 90-day period beginning on the date
of receipt by Congress of such report.

(2) The table of sections at the beginning of such chapter, as amended by sections 384
and 808, is further amended by adding at the end the following new item:

"241 Oe, Contract claims: certification regulations."

(b) REPEAL. -- Section 2410 of title 10, United States Code, is repealed, effective upon
the promulgation of regulations pursuant to section 2410e of title 10, United States Code, as
added by subsection (a).
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2.6.4. 28 U.S.C. § 13461

United States as defendant

2.6.4.1. Summary of the Law

This section gives the U.S. District Courts concurrent original jurisdiction with the U.S.
Claims Court over particular civil actions. These actions include: (1) any civil action against the
United States for the recovery of any tax, penalty, or sum alleged to have been excessive or in any
manner wrongfUlly collected under the internal revenue laws; or (2) any other civil action against
the United States, not exceeding $10,000, founded on the Constitution, any Act of Congress, any
regulation of an executive department, any express or implied contract with the United States, or
for liquidated or unliquidated damages in cases not sounding in tort except that the district courts
shall not have jurisdiction of any civil actiorn or claim against the United States founded upon any
express or implied contract or liquidated or unliquidated damages in cases not sounding in tort,
that are subject to sections 8(g)(1) and 10 (a)(1) of the Contract Disputes Act. Express or
implied contracts with the United States shall include contracts with the Army and Air Force
Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast Guard Exchanges, or
Exchange Councils of the National Aeronautics and Space Administration.

2.6.4.2. Background of the Law

This section was enacted in 1948 in what became commonly known as the Little Tucker
Act.2 It was amended in 1949 to add a subsection giving the district court exclusive jurisdiction
over civil claims for money damages for injury to person or property caused by the negligent or
wrongfil act or omissions of an employee of the Government. 3 The next substantive amendment
to this statute, in 1954, was designed to "permit taxpayers a greater opportunity to sue the United
States in the district court of their own residence to recover taxes which they feel have been
wrongfully collected."4 At the time of the amendment, suits to recover wrong/tlly assessed taxes
could be litigated in district court only if the claim was under $10,000 and Congress could find no
reason for this restriction. 5 It noted that the original theory behind this restriction was "the
feeling that taxpayers wealthy enough to be assessed taxes in excess of $10,000 could afford to
go to Washington and pursue his (sic) rights in the Court of Claims. "6 Congress believed that a
taxpayer should be able to seek his remedy in the jurisdiction where he lives or where the tax
accrued, regardless of the amount in controversy.7

1 The Panel has limited its review of this statute to subsection (a) only.
2Act of June 25, 1948, ch. 646, 62 Stat. 933.
3Act of April 25, 1949, ch. 92, 1 2(a), 63 Stat. 62.
4Act of July 30, 1954, ch. 645, 68 Stat. 5P9; H.R. REP. No. 659, 83d Cong., 2d Sets. 1, reprinted In 1953
USC.CA.N, 2716,
51d. at2.61d.
71d.
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In 1964, Congress again amended this statute8 to "give U.S. district courts concurrent
jurisdiction with the Court of Claims to hear civil actions or claims to recover fees, salary, or
compensation for official services of officers or employees of the United States where the claim
does not exceed $10,000 in amount."9 Congress stated that to ensure that justice would be
served efficiently, thp district courts should be able to hear claims for compensation as well as
improper discharge claims. 10 In 1966, Congress added a subsection conferring jurisdiction on the
district courts over wrongful levy actions and actions involving surplus proceeds and substituted
sale proceeds.l1  The final substantive amendment to this statute added a subsection that allows
"the United States to be made a party to actions in the United States District Courts to quiet title
to lands in which the United States claims an interest.,"12

2.6.4.3. Law in Practice

There is no Federal Acquisition Regulation (FAR) or Department of Defense Federal
Acquisition Regulation Supplement (DFARS) coverage that specifically address this statute, and
no industry or Government comments were received on this law, This statute has been the
subject of a number of cases in Federal court. These cases have focused on the jurisdiction
granted by this statute. In Mark Dunning Industries, Inc. v. Cheney, the court explained the
jurisdictional limits of this statute:

The Tucker Act, 28 US.C. § 1346(a)(2), and the Contract
Disputes Act of 1978, 41 U.S.C. §§ 602(a), 607(g)(1), 609(a)(1),
provide that the United States District Courts have no jurisdiction
over suits against the United States founded on contracts with the
United States, Instead, contractors may bring such suits only in the
United States Claims Court, 28 U.S.C. § 1491; 41 U.S.C. § 609, or
with the agency's board of contract appeals, 41 U.S.C. §§ 606,
607,13

An earlier case came to the same conclusion and held that in cases involving the
termination of Government defense contracts, the district court had no jurisdiction over any issue
other than that of title. 14 Notwithstanding this line of cases, the jurisdiction issue continues.

In 1989, the US. Department of Justice (DOJ) Office of Legislative Affairs proposed
legislative changes designed to improve resolution of contract disputes. 15 One of these changes

8Act of August 30, 1964, Pub. L. No, 88-519, 78 Stat. 699.
9S. RE•p. No, 1390, 88th Cong,, 2d Sess, 1 (1964), reprinted In 1964 U.S.C,C.AN. 3254, 3255.
10ld at 2.
llFederal Tax Lien Act of 1966, Pub. L, No. 89-179, § 202(a), 80 Stat. 1125, 1148-9, S. REP. No. 1708, 89th
Cong., 2d Sess, 35 (1966), reprinted It, 1966 U.S.C.C.A.N. 3722, 3756.
12Act of October 25, 1972, Pub. L. No, 92-562, § 1, 86 Stat, 1176; H.R. REP, No. 1559, 92d Cong., 2d Sass. 1
1972), reprinted in 1972 USC.C.A.N. 4547.
3Mark Dunning Industries, Inc. v, Cheney, 934 F.2d 266, 269 (11th Cir. 1991) (citations omitted). See a/so A.E,

Finley &Associates, Inc. v. United States, 898 F.2d 1165 (6th Cir, 1990),Cessna Aircraft Company v. Department
of the Navy, 744 F. Supp. 260 (D.Kan. 1990).
r4Unted States v. Digital Products Corporation, 624 F,2d 690, 691 (5th Cir. 1980).
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was "intended to clarify the jurisdiction of the district courts and the United States Claims Court
over cases adising under the Contract Disputes Act..." 16 The intention of Congress was to vest
exclusive jurisdiction over Government contract disputes in the Claims Court and the Federal
Circuit and to divest district courts of all jurisdiction over such disputes. 17 The DOJ Office of
Legislative Affairs offered language designed to eliminate "confusion over the appropriate
jurisdiction where a Federal statute is alleged by a contractor to affect the terms or even the
existence of a Government contract subject to the Contract Disputes Act." 18 Some courts had
concluded that there was a difference between "statutory claims" and "contract claims" and the
district courts had jurisdiction over the former. 19 This distinction made little sense and appeared
to violate the congressional intent expressed in the Contract Disputes Act and the Little Tucker
Act.20 By including specific language divesting the district courts of all jurisdiction over contract
claims, the DOJ Office of Legislative Affairs hoped to prevent further adverse decisions. 21

2.6.4.4. Recommendation and Justification

Amend to include language clarifying the exemption provision
in 28 U.S.C. § 1346(a)(2).

The Panel recommends that this law be amended to clarify the exemption of contract
disputes in 28 U.S.C. § 1346(a)(2), This statute was enacted to give people with claims under
$10,000 a local forum in the regional district courts in which to have their day in court, This
statute specifically exempts any disputes over contracts with the United States subject to the
Contract Disputes Act, Some Federal courts have consistently refused to grant district court
jurisdiction to contractors suing the Government, while other courts have reasoned that some
questions brought under the CDA involve "statutory claims" within the jurisdiction of the district
courts. The statute was intended to be used to litigate tax collection and small, non-tort cases.
Congress intended this statute to divest the district court of jurisdiction over contract claims, The
judicial decisions since the passage of 28 U.S.C. § 1346 show a difference of opinion among the
courts who have examined the jurisdiction issue, The Panel believes that the language proposed
by the DOJ Office of Legislative Affairs adequately addresses this current jurisdictional confusion
and recommends that 28 U.S.C. § 1346(a)(2) be amended to include this clarifying language,

2.6.4.5. Relationship to Objectives

This recommendation furthers the broad policy objectives and fundamental policy
requirements of the Panel.

"15Letter and enclosures from Carol T, Crawford, Assistant Attorney General, Office of Legislative Affairs, U,S,
Department of Justice to Honorable Dan Quayle, President of the Senate, United States Senate,
16id.
171d.
181d.
191d.
201d.
2 11d.
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2.6.4.6. Proposed Statute

§ 1346. United States as defendant

(a) The district courts shall have original jurisdiction, concurrent with the United States
Claims Court, of.

(1) Any civil action against the United States for the recovery of any internal-
revenue tax alleged to have been erroneously or illegally assessed or collected, or any penalty
claimed to have been collected without authority or any sum alleged to have been excessive or in
any manner wrongfully collected under the internal-revenue laws;

(2) Any other civil action or claim against the United States, not exceeding
$10,000 in amount, founded either upon the Constitution, or any Act of Congress, or any
regulation of an executive department, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not sounding in tort,- wept-th Am-
district eourta shall not hwe' jurisdictiofn of-amy 9MI aie eFin sr laim against the Wnited States
founde upon mny il priss or implied contrt %4!h the UnIed Stt. Or for liquidGAte Or
uniliquideAtd smnages lin cocs net soundinig in tort whieh wec subject to seoticns 8(gl #Ad 10_
(a)(!) of th6 Contra. Disputes At of 1978.. For the purpose of this para, rph IM A ,pr.s• Or
implied centrac with the Army and Air Foree E~ehange Senies, NOW; we~hwngc, Minn; Corps

E~ohanGee Costvead E~ehangoo, or fiohng. Counail. of the National Aecronauios and
Spsee .Adini •l•ltilt sheill be considered n express or Implied cetra mt the Uited States,
except that the district courts shall not have jurisdiction over aMy civil action or claim against the
United States which relates in any manner to a contract subject to the Contract Disputes Act of
197L.Jincludqg. but not limited to. a claim which seeks to establish the existence or nonexistence
of such a contract with the United States, seeks to establish that an existing contract subject to the
Contract Disputes Act is void. or seeks to determine and construe the terms of such a contract,
This egception bars the district courts f/om exercising any jurisdiction over the above-described
civil actions or claims pursuant to 28 U.S.C. 13,31. 1334. or any other provision of law.

(b) Subject to the provisions of chapter 171 of this title, the district courts, together with
the United States District Court for the District of the Canal Zone and the District Court of the
Virgin Islands, shall have exclusive jurisdiction of civil actions on claims against the United States,
for money damages, accruing on and after January 1, 1945, for injury or loss of property, or
personal injury or death caused by the negligent or wrongful act or omission of any employee of
the Government while acting within the scope of his office or employment, under circumstances
where the United States, if a private person, would be liable to the claimant in accordance with
the law of the place where the act or omission occurred,

(c) The jurisdiction conferred by this section includes jurisdiction of any set-off,
counterclaim, or other claim or demand whatevei on the part of the United States against any
plaintiff commencing an action under this section.
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(d) The district court shall not have jurisdiction under this section of any civil action or
claim for a pension.

(e) The district courts shall have original jurisdiction of any civil action against the United
States provided in section 6226, 6228(a), 7426, or 7428 (in the case of the United States district
court for the District of Columbia) or section 7429 of the Internal Revenue Code of 1954.

(f) The district courts shall have exclusive original jurisdiction of civil actions under
section 2409a to quiet title to an estate or interest in real property in which an interest is claimed
by the United States.
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2.6.5. 31 U.S.C. § 1304

Judgments, awards, and compromise settlements

26,..1. Summary of the Law

This section provides that necessary amounts are appropriated for the payment of final
judgments, awards, and compromise settlements, and interest and costs specified in the judgment
when the payment is not otherwise provided for, and when the payment is certified by the
Comptroller General under a decision of a board of contract appeals. Tle statute also provides
for the payment of interest from the appropriation authorized by this section on a judgment of a
district court when the judgment becomes final dfter review on appeal'or petition. Interest is also
payable on judgments of the Court of Appeals for the Federal Circuit and the U.S. Claims Court;
but only from the date :f filing of the transcript of the judgment with the Comptroller General
through the day before the date of the mandate of affirmance. The interest payab!e in a
proceeding reviewed by the U.S. Supreme Court Is not allowed after the end of the term in which
the judgment is affirmed. This section also provides for the payment of a judgment or
compromise settlement against the Government when the judgment or settlement arises out of an
express or implied contract made by the Army and Air Force Exchange Service, Navy Exchanges,
Marine Corps Exchaniges, Coast Guard Exchanges, or Exchange Council of the National
Aeronautics and Space' Administration. The Exchange making the contract shall reimburse the
fund for the amount paid.

2.6.5.2. Background of the Law

This section was originally enacted in 1956 as part of what became known as the
Automatic Payment of Judgments Act.I It was amended in 1966 to further simplify the payment
of certain compromise settlements. 2 Congress stated that the passage of the Automatic Payment
of Judgments Act "both reduced the interest charges accruing upon judgments against the United
States and the irritations inevitably associated -with the delays occasioned by the former method of
payment." 3 The 1966 amendment was intended to make final judgments of state and foreign
courts payable from the permanent indefinite appropriation established by the Act. 4 Congress
stated that it did not intend the permanent indefinite appropriation to be used to satisfy judgments
that are otherwise provided for.5 Further amendments were primarily technical.

lSupplemental Appropriation Act of 1957, Pub. L. No. 84-814, § 1302, 70 Stat. 678, 694-5 (1956).
2Act of August 30, 1961, Pub. L. No. 87-187, § 3, 75 Stat. 415, 416; S. REP. No, 733, 87th Cong., 1st Seas. 1

1961), reprinted in 1961 U.S.C.C.A.N. 2439.
Id. at 2.41d. at2.

51d. at2.
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2.6,5.3. Law in Practice

It is commonly refetred to as the "judgment fund" statute. 41 U. S.C. § 612 (a) and (b) of
the Contract Disputes Act (CDA) provide that an adverse decision or monetary award against the
Government for claims under the CDA will be paid out of the judgment fund established by 31
U.S.C. § 1304.6 The agencies then reimburse any payments made through the fund from their
annual appropriations. 7 There are no formal regulations or guidance governing the payment
process, but the General Accounting Office has issued an informal instruction letter.8 The
ASBCA Recorder has indicated that, of the 2400 cases administered by the ASBCA, I or 2 per
month require payment through the judgment fund,9 The rest are paid through contract
modification.10 This statute is referenced in FAR section 33.105, "Protests to GSBCA." No
comments were received from the Government or industry on this statute.

2.6.5.4. Recommendation and Justiflcation

No action

The Panel took no action this statute. It does not prosent a core acquisition issue and only
has an indirect relationship to contracting. The Panel believes that while this statute is tangentially
related to DOD acquisition, it is not appropriate for action by the Panel.

2.6.5.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel.

6 Menkorandun for the Record by Jewel Miller, Assistant Counsel, Defense Logistics Agency (Sept. 10, 1992).
71d.
81d.
91d.
101d.
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2.6.6. 31 U.S.C. § 3717

Interest and penalty on claims

2.6.6.1. Summary of the Law

This section describes the minimum rate of interest the head of an agency shall charge on
an outstanding debt on a U.S. Government claim, This rate is equal to the average investment
rate obtained on U.S. Treasury tax and loan accounts for the twelve month pe.!od ending
September 30 of each year, roanded to the nearest whole percentage point, This rate is to be
published by the Secretary of the Treasury and shall be etctive on the first day of the next
calendar quarter, The Secretary of the Treasury may change the rat6 of interest if the current rite
is more or less than the existing published rate by two percentage points, This statute also
provides for the events that trigger the accrual of interest. The rate to be charged, once
determined, remains fixed throughout the duration of the indebtedness, The head of the agency
may waive interest if the amount due on the claim is paid within 30 days after the date from which
interest accrues and may extend the 30 day period. The agency head may also assess a charge to
cover the cost of processing and handling a delinquent claim and a penalty charge of not more
than six percent a year for failure to pay a part of a debt more than 90 days past due. Interest
does not accrue on these additional charges.

The provisions of this statute do not apply if a statute, regulation, loan agreement, or
contract prohibits the assessment of interest and other costs and the claim is under a contract
executed before October 25, 1982. Finally, the statute permits the agency head to promulgate
regulations identifying circumstances that would make the waiver of the collection of interest and
charges appropriate,

2.6.6.2. Background of the Law

This statute was enacted as part of the Federal Claims Collection Act of 1966.1 Congress
stated its purpose in enacting this law was:

to authorize heads of agencies or their designees to compromise
claims that do not exceed $20,000, and are claims for money or
property arising out of activities of the agency or are referred to it,
Collection action may be terminated or suspended where the
individual has no present or prospective financial ability to pay any
significant amount or where the cost of collection is likely to exceed
the amount of recovery.2

IFederal Claims Collection Act of 1966, Pub. L. No. 99.509, 13, 80 Stat. 309, 309.
2, REP•. No. 1331, 89th Cong., 2d Son. 1 (1966), reprinted In 1966 U.S.C.C.A.N, 2532.

2-173



At the time this law was passed, Congress noted that the existing law prevented the
agencies from realistically dealing with claims of the United States arising out of their activities,3

If the agency could not collect the claim, its only recourse was to refer the matter to the General
Accounting Office, which would then attempt to collect it.4 The agency could not compromise,
terminate, or suspend a claim if it became apparent that the claim was uncollectable. 5 Congress
commented that this inherent inflexibility in the law had resulted in repeated appeals for relief.6 It
stated that this statute would give the agencies the legal authority to deal realistically with the
problems of collection.7

This law was amended by the Debt Collection Act of 1982.8 The Debt Collection Act
was enacted "to facilitate substantially improved collection procedures in the federal
government." 9 This particular provision gave the agencies the authotity to assess and collect
interest and penalties on debts owed to the Government.1 0 Until this point, there was no
provision, in most cases, for the assessment of interest and penalties or, when interest could be
charged, it was well below market rates.11 Without the potential assessment of interest and
penalties, Congress believed that debtors had no reason to pay on time. 12 It enacted this
provision to provide incentives for "the debtor to pay while protecting the debtor and the social
objective of the government programs by allowing flexibility in the assessment of the interest and
penalty charges."1-1 The statute was codified in its current form in 1983.14

2.6.6.3. Law in Practice

This statute has been implemented in numerous FAR sections, including subsection
33.28015 and various subsections under section 32.614.16 No Government or industry comments
were received on this statute.

2.6.6.4. Recommendation and Justification

No action

The Panel took no action on this law. This law is not unique to contracting or DOD
acquisition, The Panel believes that this statute is related to DOD acquisition, but is not of
primary importance to the Panel at this time.

31d. at 2.
41 d. at 2.
51d. at2.
61d. at 2,
71d. at3.
8Debt Collection Act of 1982, Pub. L. No. 97-365, § 11, 96 Stat. 1749, 1755.6.
9S. REP. No. 378, 97th Cong., 2d Sess. 1 (1982), reprinted In 1982 U.S.C.C.A.N. 3377.
1OOd. at 17.
1 11d. at 17.
121d. at 17.
131d at 17.
14 Act of January 12, 1983, Pub. L. No. 97-452, § 1(16)(A), 96 Stat. 2467, 2472-3.
1548 C.F.R. 33,280,
1648 C.F.R. 32,614,
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2.6.6.5. Relationzhip to Objectives

Action on this statute would not specifically promote the objectives of the Panel.
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2.6.7. 41 U.S.C. §§ 601 -613

Contract Disputes Act

2.6.7.1. Summary of the Law

The Contract Disputes Act provides a statutory process for the resolution of claims and
disputes arising out of the administration of Government contracts.

Section 601 defines the terms "agency head," "executive agency," "contracting officer,"
"contractor," "Administrator," "agency board," and "misrepresentation of fact." Section 602
applies the authority in this Act to any express or implied contract entered into by an executive
agency for the disposal of personal property or the procurement of property, services or
construction, alteration, repair, or maintenance of real property. For the contracts of the
Tennessee Valley Authority, this authority applies to only those contracts that contain a clause
allowing for resolution through an agency administrative process. At the discretion of the agency
head, this authority may not apply to contracts with a foreign Government, an agency thereof, or
an international organization.

Section 603 states that any appeals of maritime contracts shall be governed by chapters 20
or 22, as applicable, of Title 46. Section 604 makes a contractor liable to the Government if he Is
unable to support a claim and that inability is determined to be because of a misrepresentation of
fact or fraud, This liability will be equal to the amount of the unsupported claim and all costs
incurred by the Government in reviewing the claim. This statute also sets a six year statute of
limitations on such an action.

Section 605 requires all claims by a contractor against the Government to be submitted in
writing to the contracting officer for a decision. Once a decision is made, the contracting officer
shall issue it in writing and mail or famish a copy to the contractor. While the decision must state
the reasons and inform the contractor of his rights, specific findings of fact are not necessary and
are not binding if made. This authority shall not extend to a claim or dispute for penalties or
forfeiture and does not permit the contracting officer to resolve any claim involving fraud. The
contracting officer's decision is final and not reviewable except as authorized by this chapter. A
decision on claims under $50,000 shall be made in less than 60 days from receipt of a written
request from the contractor. Claims over $50,000 require certification from the contractor and a
decision will be made 60 days after receipt of the certification. In the event of undue delay, the
contractor can request the agency board of contract appeals to direct the contracting officer to
issue a decision in a specified period of time. Any failure of the contracting officer to issue a
decision within the applicable time limits shall be deemed to be a denial and will authorize the
commencement of an appeal or suit as provided in this chapter. The contractor and contracting
officer can decide to use alternative means of dispute resolution In resolving the claim once the
contractor has certified the claim. The statutory basis for the use of alternative means of dispute
resolution will terminate after October 1, 1995.

2-177



Section 606 permits the contractor to appeal the contracting officer's decision to the
agency board of contract appeals within 90 days from receipt of the decision. Section 608
requires the agency board to promulgate rules that establish simplified procedures for the
expedited resolution of claims under $10,000. This small claims procedure shall be applicable at
the sole election of the contractor and these appeals shall be resolved within 120 days from the
date on which the contractor elects to utilize the procedure. A decision made under the small
claims procedure will be final and unappealable and will have no value as precedent for future
cases, Every three years, a review will be made to determine the amount that qualifies a claim as
a "small claim."

Section 609 permits a contractor to appeal the decision of a contracting officer directly to
the U.S. Claims Court1 without first appealing to the agency board of contract appeals. An
appeal on a contract concerning the Tennessee Valley Authority will be taken directly to the U.S.
District Court. An appeal under this section shall be filed within 12 months of the receipt of the
contracting officer's decision, If the contractor or the Government appeals from the agency
board, the board's decision will not be final on a question of law, but will be final on a question of
fhct unless the decision is fraudulent or so grossly erroneous as to necessarily imply bad faith. If
two or more suits arising from one contract are filed with the US. Claims Court and one or more
of the agency boards, the Claims Court may order the consolidation of the suits or the transfer of
the suits to or among the agency boards involved,

Section 610 permits a member of an agency board of contracts appeals to administer oaths
to witnesses, authorize depositions and discovery proceedings, and subpoena the attendance of
witnesses and production of books and papers, A district court, upon application of the agency
board through the Attorney General, may issue an order requiring a person to obey the board's
subpoena.

Section 611 requires interest to be assessed on amounts owed to a contractor from the
date the contracting officer received the claim until the payment is made. The interest will be paid
at the rate established by the Secretary of the Treasury.

Section 612 requires any judgments or monetary awards against the United States to be
paid ftom the permanent indefinite judgment fund established in 31 U.S.C. § 1304, Any payments
made from the fund will be reimbursed by the agency whose appropriations were used for the
contract out of available funds or by obtaining additional appropriations, Any judgments or
monetary awards assessed against the Tennessee Valley Authority shall be paid according to the
procedures described in 16 U.S.C. § 83 lh(b). Section 613 provides that if one of the provisions
described above is held invalid, the other provisions will not be affected by that decision,

IDuring the writing of this eport, Congress changed the name of the U.S, Claims Court to the Court of Federal
Claims, See Federal Courts Administration Act of 1992; Court of Federal Claims Technical mid Procedural
Improvements Act of 1992, Pub. L. No. 102-572, § 907(a) & (b), 106 Stat. 4518,
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2.6.7.2. Background of the Law

The Contract Disputes Act of 1978 was passed to provide:

a fair, balanced and comprehensive statutory system of legal and
administrative remedies in resolving Government contract claims.
The act's provisions help to induce resolution of more contract
disputes by negotiation prior to litigation; equalize the bargaining
power of the parties when a dispute exists; provide alternate forums
suitable to handle the different types of disputes; and insure fair and
equitable treatment to contractors and Government agencies.2

At the time of the Act's passage, "the means for resolving disputes for Government
contracts was a mixture of contract provisions, agency regulations, judicial decisions and
statutory coverage.' 3 Direct access to the courts was limited to breach of contract claims, and
the agencies limited even these claims as much as possible by contract clauses that were not
subject to negotiation.4 Congress believed that the contract remedies system of the time had
developed without direction, and the problems created by the system were made worse by the
inappropriate application of the Administrative Procedures Act philosophy to the adjudication of
contract disputes.5 Congress stated fUrther that "the present system is often too expensive and
time consuming for the efficient and cost effective resolution of small claims and, on the other
hand, often fls to provide the procedural safeguards and other elements of due process [that]
should be the right of litigants, "6 The Subcommittees on Federal Spending Practices and Open
Government and the Subcommittee on Citizens and Shareholders Rights and Remedies held
extensive hearings on the proposed Act.

In the definitional section, Congress specifically excluded subcontractors from the
authority of the Act. It stated that by dealing with only prime contractors, the Government's job
was made easier and cheaper, and many frivolous claims were eliminated, 7 In the section
addressing settlement authority, Congress abolished the distinction between claims "arising under
the contract" and claims "brought for breach of contract."18 It believed that this would eliminate
the persistent problems over the types of claims an agency could settle and was essential to make
the system more efficient.9

In the section estatblishing the informal administrative conference, Congress stated that its
intention was not to undermine the authority of the contracting officer, but to "encourage both

2Contnjt Disputes Act of 1978, Pub. L. No. 95-563, 92 Stat. 2383; S. REP. No. 1118, 95th Cons., 2d Seu. 1
1978), mprinted in 1978 U.S,C.CA.N. 5235.

S. RPP. No. 1118, 95th Cong., 2d Sean. 2 (1978), reprintedin 1978 U.S.C.C.A.N. 5235, 5236.
41d. at 3.
51d. at 3.
61d. at 4.
71d. at 16.
81d. at 19,
91d. at 19.
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parties to settle claims at the earliest opportunity."' 10 In another provision, Congress gave the
agencies the ultimate authority to determine if an agency board of contract appeals was necessary
but recommended that the expertise of the Office of Federal Procurement Policy should be
consulted in making that determination.II A separate provision was included to address the
procedures to be followed for small claims, 12 It stated that "[t]he purpose of the expedited small
claims procedure with its lack of due process safeguards is to provide simplicity, speed and
economy." 13 In the section granting the boards of contract appeals the authority to issues
subpoenas and order discovery, Congress stated that this authority was necessary to ensure that
the boards' records would be complete and that the boards would have the ability to obtain the
information necessary for accurate findings. 14 Congress passed the Act in virtually the saine form
it exists in the Code today.

Congress recently amended the certification requirements in 41 U.S.C. § 605(c) to
broaden the definition of who may certify a contract claim and to clarify that defects in
certification do not divest the disputes forum of jurisdiction, 15 Interest may be charged from the
time of submission of the original certification, and this provision becomes effective 60 days after
implementation of these amendments in the Federal Acquisition Regulation (FAR),

2.6.7.3. Law In Practice

The Contract Disputes Act has been referenced or implemented in over 150 sections of the
FAR, but the primary section addressing this Act is aection 33,202.16

The Inspector General of the Department of Defense (DODIG) notes inconsistency among
the False Claims Act, the Contract Disputes Act, and 28 U.S.C. § 2514,17 The DODIG argues
that the burden of proof required under the Contract Disputes Act and 28 U.S.C. § 2514 should
be consistent with the one contained in the False Claims Act. 18 The DODIG recommends that
the definition of "fraud" in 28 U.S.C. § 2514 and the term "misrepresentation of fact" In the
Contract Disputes Act should conform with the definition of "knowing" and "knowingly" in the
False Claims Act, 19 The DODIG argues that these recommendations will "provide for
consistency among the three laws concerning the level of knowledge and the standard of proof
necessary to prove a false claim against the Government, "20

101d. at 22.
1 11d. at 23,
121d. at 28.
131d. at 28.
141d. at 31.
"t5Federal Courts Administration Act of 1992; Court of Federal Claims Technical and Procedural Improvements
Act of 1992, Pub, L. No. 102-572, § 907(a) & (b), 106 Stat. 4518,
1648 C.F.R. 33.202,
17Lettor from Derek J, Vander Schaaf, Deputy Inspector General, Office of the Inspector General of the
Department of Defense to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College
JuWy 27, 1992),

191d.
201d.
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The American Bar Association Section of Public Contract Law (the Section) believes that
a statutory change is necessary to eliminate an existing overlap between the Contract Disputes
Act (CDA) and the False Claims Act. 21 The Section notes that disputes over the proper
interpretation of a contract term can form the basis for both a contract action under the CDA and
an action by the Government or a qul tam relator under the False Claims Act. 22 The Section
argues that allegations of fraud often have the practical effect of transforming a contract dispute
into a False Claims Act case, which would then fall within the jurisdiction of the district court. 23

It believes that district court judges and juries do not have the expertise to hear and decide
complex statutory and regulatory procurement issues, while the Claims Court and board of
contract appeals are more experienced in construing Federal procurement laws. 24 The Section
argues that "the inability of a contractor to obtain Claims Court or board review of legal issues
relating to contract interpretation undermines the congressional mandate vesting exclusive
jurisdiction over contract disputes in a specialized fora,",25 The Section recommends the
enactment of a statute clearly establishing that the boards of contract appeals and the Claims
Court have jurisdiction over Federal procurement law disputes, regardless of the presence of
fraud allegations, It believes that this statute will result in the consistent and workable
interpretation of Federal contract issues,26 The Section also recommends the retention of the
claim certification requirement in 41 U.S.C. § 605, as amended by the Federal Courts
Administration Act of 199p,27 while recommending repeal, or in the alternative, amendment of
the certification requirement in 10 U. S.C. § 2410.28

The Nash and Cibinic Report (the Report) notes that there was considerable discussion
about the amount of litigation under the CDA at the Judicial Conference of the U.S, Claims Court
in 1987,29 It reports that the focus of discussion was on jurisdictional and administrative
procedures under the CDA, The Report states that there have been many instances when the lack
of declaratory judgment jurisdiction has proven to be a bar to the consideration of nonmonetary
claims under the CDA.30 The Report indicates that it was decided that an amendment to the
CDA would be the most efficient way to remedy this situation.31 The discussion of this issue at
the Judicial Conference Indicated that, while most agreed that a change was needed, "there was
almost no consensus on a statutory amendment. .. It was clear that while the judges of the court
and private practitioners would like to see some solution which removes this jurisdictional bar, the
Department of Justice (DOJ) is very reluctant to agree to an amendment in this area," 32 The
Report also noted the discussion on the issue of certification and the problems it has continued to

21Letter from John S. Pachter, Chair, Section of Public Contract Law, American Bar Association to Diane
Sidebottom, Acquisition Law Task Force, Defense Systems Management College (July 2, 1992).
22Memoranda of the Public Contract Law Section of the American Bar Association (Apr. 8, 1992, and Nov, 1992).231d.
241d.
2 51d.
261d.
27 Pub, L, No. 102-572, § 907(a) & (b), 106 Stat. 4518,
28 10 U.S.C. § 2410 was recently amended in the National Defense Authorization Act for Fiscal Year 1993, Pub.
L. No. 102-484, § 813, 106 Stat. 2452 (1992).
29Rkalph C. Nash & John Cibinic, Disputes & Litigation, I N&CR ¶ 88 (Dec. 1987).
301d.
311d.
321d,
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create, especially in the face of Federal Circuit decisions that the issue is jurisdictional. 33

Congress recently addressed problems with certification requirements. 34

The last area of major focus at the Conference concerned the applicable statute of
limitations. The Report relates that, although there is a general six year statute of limitations on
all suits against the Government in the U.S. Claims Court, there have been decisions that
determined that this statute of limitations is not applicable to the CDA,35 "As a result of this
confusing situation, the DOJ representatives at the Judicial Conference suggested that the CDA
be amended to include an 18 month statute of limitations on the assertion of claims to the
contracting officer (CO). In the ensuing discussion there seemed to be agreement that any such
statute should cover both claims by contractors and by the Government. There also seemed to be
agreement that 18 months was a rather short period of time and that three years might be more
appropriate." 36 The Report concluded its discussion of the CDA by commenting that nine years
of litigation have shown many areas of controversy that have significantly decreased the efficiency
of the Act,37 It urged the formulation of legislative adjustments to correct these problems,38

Also of concern at the Conference were the problems presented by the appeal time
differences inherent in the CDA,39 41 U.S.C. § 606 allows 90 days for appeals to agency appeals
boards, while 41 U.S.C. § 609(a)(3) gives one year for appeals to the Claims Court,40 There
appears to be no reason for this difference in appeals times and has caused some confusion among
contracting officers,41 All participants Indicated that an amendment to provide for one consistent
appeal period would be welcomed, 42

In 1980, the Office of Federal Procurement Policy (OFPP) issued guidance on this statute
in the form of Policy Letter 80-3.43 This Policy Letter was intended "to ensure that the procuring
agencies adopted uniform and consistent language when amending their regulations to comply
with changes required by the Contract Disputes Act.44 It was also intended to further the
congressional goal of providing expedient resolution of contractor claims without expending time
litigating the certification issue,45 In the first nine years, there was little litigation over the
language provided in Policy Letter 80-3 and the language was included virtually verbatim into
FAR Section 33.207(c), 46 However, in the last few years this has become the major issue

331d,
34 See Federal Courts Administration Act of 1992; Court of Federal Claims Technical and Procedural
Improvements Act of 1992, Pub. L. No. 102-572, 1 907(a) & (b), 106 Stat. 4518.
35 1d.3 61d.
371d.
38 1d.
391d.
4 01d,
4 11d,
421d.

4357 Fed. Reg. 8495 (Mar, 10, 1992).
4 41d, (citing 45 Fed. Reg, 31035 (May 9, 1980)),
451d.
4 6,d,
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litigated in the contract disputes area.47 The Court of Appeals for the Federal Circuit has
interpreted the language in FAR section 33.207(c), causing a rash of litigation into every aspect of
the Court's interpretation, "including what constitutes 'primary responsibiiity; what level of
physical presence qualifies as being 'at' the plant or location involved, and what constitutes overall
responsibility 'in general."'48

In response to this rash of litigation, OFPP proposed to replace the certification guidance
in Policy Letter 80-3 with new language. 49 The new language proposes to allow certification by
any general partner of a partnership of individuals, an officer appointed by the contractor's
governing body, or an employee authorized by specific action to certify CDA claims,50 OFPP
intends this recommendation to deter the submission of unsupported and inflated claims and to
promote efficiency at the contractor level by allowing the contractor to designate specific people
with the authority to certifyj. 5 OFPP hopes that this revised language will "help guarantee that
the emphasis of dispute resolution moves away from the issue of certification and returns to the
merit of the claim,"52 OFPP intends to make these changes in late 1992 or early 1993.

OFPP's efforts will be directly impacted, however, by Congress' recent amendments to
both the CDA and 10 U.S.C. § 2410. In the Federal Courts Administration Act of 1992,53
Congress amended the certification requirements of the CDA to broaden the definition of who is
authorized to certify contract claims and to ciarify that defects in certification do not divest the
disputes forum of jurisdiction. In the National Defense Authorization Act for Fiscal Year 1993,
Congress authorized the Secretary of Defense to promulgate regulations in the FAR requiring that
a contractor claim be certified as required in the CDA and that this certification be made by a
person with the authority to bind the contractor and with the requisite knowledge of the claim or
request for relief.54 Once these regulations are published, 10 U.S.C. § 2410 would be repealed. 55

Congress stated that this statute has prevented the adoption of a Government-wide certification
standard,56 The repeal of the statute and publication of regulations were intended to facilitate a
single certification standard. 57

471d.
481d. Se. also United States v. Grumman Aerospace Corp,, 927 F.2d 575 (Fed, Cir. 1991), cert, denied 60
US.L.W, 3293 (U.S, Oct, 15, 1991)(No, 90-1800).
4957 Fed. Reg. 8495 (Mar. 10, 1992).
501d.
511d.521d.
53Pub. L. No. 102-572, 1 907(a) &(b), 106 Stat. 4518.
54National Defense Authorization Act for Fiscal Year 1993, Pub, L. No. 102-484, 9 813, 106 Stat. 2452 (1992),
551d.
56HR. CoNp. RMP, No,966, 102d Cong., 2d Seu, (1992).571d,
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2.6.7.4. Recommendations and Justification

I

Amend the time for appeals to the Claims Court contained in
41 U.S.C. § 609(a)(3).

The Panel recommends that this statute be amended to change the time in which a
contractor may appeal to the Claims Court on a decision by a contracting officer from one year to
90 days. The current one year appeal limitation is in the Contract Disputes Act at 41 U.S.C. §
6091a)(3). There Is no sound reason for having two separate periods for appeal to the Claims
Court and the boards of contract appeals. Further, the Panel believes that the one year appeal
limitation impedes the Government in its resolution of contractor claims because the matters are
left open for long periods of time, personnel turnover makes locating witnesses difficult, and
documents can be lost, misplaced, or destroyed in that one year time period. The Panel believes
that a 90 day period, which is the current time period allowed to appeal to the agency boards
under 41 U.S.C. § 606, is reasonable for all contractor appeals. The Panel recommendation to
amend this statute will streamline the acquisition process by making the time for all contractor
appeals consistent while preserving the financial and ethical integrity of the acquisition process.

I

Amend 41 U.S.C. § 605 to raise the threshold amounts from
$50,000 to $100,000 and to incorporate Congress' recent
amendments regarding certification in subsection (c).

The Panel recommends that the $50,000 claims threshold for issuance of a decision by the
contracting officer and for certification by the contractor be raised to $100,000. This larger
amount is attributable to the amount of inflation experienced since the passage of the Contract
Disputes Act, The Panel is attempting to establish a uniform, simplified acquisition threshold
throughout the statutes it is reviewing and believes that a higher threshold of $100,000 is better
suited to the current economic environment. The Panel recommends removing the term
"$50,000" wherever it appears in 41 U.S.C. § 605 (c) and replacing it with the term "$100,000."

The Panel supports the amendments made by Congress to the certification provisions in 41
U.S.C. § 605(c). This section contains one of three certification provisions pertaining to contract
claims. 10 U,S.C. § 2410 governs certification of claims and other requests for relief exceeding
$100,000 under DOD contracts, and 10 U.S.C. § 2405 contains certification requirements
applicable to shipbuilding claims, The Panel was considering recommendations to develop a single
certification provision for claims on Government contracts and to relax the stringent requirements
regarding deficient certifications, The Panel believes that Congress' amendments to 41 U.S.C. §
605(c) and 10 U.S.C. § 2410 go a long way toward achieving these goals and has included the
most recent congressional amendments in the proposed statutory language included below, The
Panel agrees with Congress that the overlapping requirements at 10 U.S.C. § 2410 should be
repealed upon the promulgation of regulatory guidance but notes that the overlapping certification
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requirements at 10 U.S.C. § 2405 could continue to be a barrier to a single government-wide

certification.

HI

Amend 41 U.S.C. 1 605(a) to include a six year statute of
limitations for the filing of claims by and against the
Government.

The Panel recommends that a six year statute of limitations be included in the CDA.
There is currently a general six year statute of limitations for all suits against the Government in
the Claims Court. However, the courts have determined that this statute of limitations does not
apply to claims filed under the CDA. In decisions issued by the Claims Court and the Federal
Circuit, the courts reasoned that by imposing a one year statute of limitations on all appeals f'om
contracting officer decisions, the CDA overrides the general six year statute of limitations, These
decisions have left doubt whether a statute of limitations exists under the CDA and, if so, how
much time is given. This situation has caused some confusion and litigation among the
participants in the DOD procurement process. The Panel believes that a statute of limitations in
the CDA is appropriate and has recommended a six year time length to remain consistent with the
general Claims Court statute of' limitations.

IV

Amend 41 U.S.C. § 608(a) to raise the maximum amount from
$10,000 to S25,000.

The Panel recommends that the $10,000 claims maximum amount for the use of the small
claims appeals process be raised to $25,000. The Panel believes that this figure is not only more
responsive to the level of Inflation experienced since the Contract Disputes Act was passed, but
will also serve to enable more contractors to use the expedited appeals process, By having more
contractors use this expedited procedure, the agency boards will have more opportunity to
concentrate on the larger claims. The Panel recommends that the term "$10,000" be removed
wherever it appears in 41 U.S.C. § 608 and replaced with the term "$25,000."

2.6.7.5. Relationship to Objectives

These recommendations will provide the means for expeditious and fair resolution of procurement
disputes through uniform interpretation of laws and implementing regulations.
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2.6.7.6. Proposed Statute

§ 605. Decision by contracting officer 58

(a) Contractor claims

All claims by a contractor against the government relating to a contract shall be in writing
and shall be submitted to the contracting officer for a decision. All claims by the government
against a contractor relating to a contract shall be the subject of a decision by the contracting
officer. All claims by a contractor against the government relating to a contract and all claims by
the Rovenment against a contractor relating to a contract must be brouht within six years of the
occurrence of the events gWving rise to the claim. The contracting officer shall issue his decisions
in writing, and shall mail or otherwise furnish a copy of the decision to the contractor. The
decision shall state the reasons for the decision reached, and shall inform the contractor of his
rights as provided in this chapter. Specific findings of fact are not required, but, if made, shall not
be binding in any subsequent proceedings. The authority of this subsection shao not extend to a
claim or dispute for penalties or forfeitur's prescribed by statute or regulation which another
Federal agency is specifically authorized to administer, settle, or determine. This section shall not
authorize any agency head to settle, compromise, pay, or otherwise adjust any claim involving
fraud.

(b) Review; performance of contract pending appeal

The contracting officer's decision on the claim shall be final and conclusive and not subject
to review by any forum, tribunal, or Government agency, unless an appeal or suit is timely
commenced as authorized by this chapter. Nothing in this chapter shall prohibit executive
agencies from including a clause in government contracts requiring that pending final decision of
an appeal, action, or final settlement, a contractor shall proceed diligently with performance of the
contract in accordance with the contracting officer's decision.

(c) Amount of claim; certification; notification; time of issuance; presumption

(1) A contracting officer shall issue a decision on any submitted claim of #5,0,O
S100-000 or less within sixty days from his receipt of a written request from the contractor that a
decision be rendered within that period. For claims of more than $..O,. $100-000, the
contractor shall certify that the claim is made in good faith, that the supporting data are accurate
r.nd complete to the best of his knowledge and beliaf, that the amount requested accurately
reflects the contract adjustment for which the contractor believes the government is liable, and
that the certifier is duly authorized to certify the claim on behalf of the contractor.

58 Subsections (6) and (7) were added by the Federal Couts Administration Act of 1992; Court of Federal Claims
Technizal and Procedural Improvements Act of 1992, Pub. L. No. 102- 572, § 907(a) & (h), 106 Stat. 4518. The
Panel ha made an additional amendment to mubsectlon (6) by raising the threshold amount from $50,000 to
$100,000,
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(2) A contracting officer shall, within sixty days of receipt of a submitted certified claim
over $• $1000SI 0Q--

(A) issue a decision; or

(B) notify the contractor of the time within which a decision will be issued.

(3) The decision of a contracting officer on submitted claims shall be issued within a
reasonable time, in accordance with regulations promulgated by the agency, taking into account
such factors as the size and complexity of the claim and the adequacy of the information in
support of the claim provided by the contractor.

(4) A contractor may request the agency board of contract appeals to direct a contracting
officer to issue a decision in a specified period of time, as determined by the board, in the event of
undue delay on the part of the contracting officer,

(5) Any failure by the contracting officer to issue a decision on a contract claim within a
period required will be deemed to be a decision by the contracting officer denying the claim and
will authorize the commencement of the apped or suit on the claim as otherwise provided in this
chapter. However, in the event an appeal or suit Is so commenced in the absence of a prior
decision by the contracting officer, the tribunal concerned may, at its option, stay the proceedings
to obtain a decision on the claim by the contracting officer.

(6) The contracting officer shall have no obligation to render a final decision on any claim
I of more than $I000 .000 that is not certified in accordance with paragraph (1) if, within 60

days after receipt of the claim, the contracting officer notifies the contractor in writing of the
reasons why any attempted certification was found to be defective. A decertification was found
to be defective, A defect in the certification of a claim shall not deprive a court or an agency
board of contract appeals of jurisdiction over that claim. Prior to the entry of a final judgment by
a court or a decision by an agency board of contract appeals, the court or agency board shall
require a defective certification to be corrected.

(7) The certification required by paragraph (1) may be executed by any person duly
authorized to bind the contractor with respect to the claim.

§ 608. Small claims

(a) Accelerated disposition of appoals

The rules of each agency board shall include a procedure for the expedited disposition of
any appeal from a decision of a contracting officer where the amount in dispute is $40Q,0.
$25.000 or less. The small claims procedure shall be applicable at the sole election of the
contractor.
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(b) Simplified rules of procedure

The small claims procedure shall provide for simplified rules of procedure to facilitate the
decision of any appeal thereunder. Such appeals may be decided by a single member of the
agency board with such concurrences as may be provided by rule or regulations.

(c) Time of decision

Appeals under the small claims procedure shall be resolved, whenever possible, within one
hundred twenty days from the date on which the contractor elects to utilize such procedure.

(d) Finality of decision

A decision against the Government or the contractor reached under the small claims
procedure shall be final and conclusive and shall not be set aside except in cases of fraud.

(e) Effect of decision

Administrative determinations and final decisions under this section shall have no value as
precedent for future cases under this chapter.

(f) Review of requisite amount in controversy

The Administrator is authorized to review at least every three years, beginning with the
third year after November 1, 1978, the dollar amount defined in subsection (a) of this section as a
small claim, and based upon economic indexes selected by the Administrator adjust that level
accordingly.

§ 609. Judicial review of board decisions

(a) Actions in United States Claims Court; district court actions; time for filing

(1) Except as provided in paragraph (2), and in lieu of appealing the decision of the
contracting officer under section 605 of this title to an agency board, a contractor may bring an
action directly on the claim in the United States Claims Court, notwithstanding any contract
provision, regulation, or rule of law to the contrary.

(2) In the case of an action against the Tennessee Valley Authority, the contractor may
only bring an action directly on the claim in a United States district court pursuant to section 1337
of title 28, notwithstanding any contract provision, regulation, or rule of law to the contrary.

(3) Any action under paragraph (1) or (2) shall be filed within twetle-menhontny dW
from the date of the receipt by the contractor of the decision of the contracting officer concerning
the claim, and shall proceed de novo in accordance with the rules of the appropriate court.
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(b) Finality of board decisions

In the event of an appeal by a contractor of the Government from a decision of any agency
board pursuant to section 607 of this title, notwithstanding an contract provision, regulation, or
rules of law to the contrary, the decision of the agency board on any question of law shall not be
final or conclusive, but the decision on any question of fact shall be final and conclusive and shall
not be set aside unless the decision is fraudulent, or arbitrary, or capricious, or so grossly
erroneous as to necessarily imply bad faith, or if such decision is not supported by substantial
evidence.

(c) Remand or retention of case

In any appeal by a contractor or the Government from a decision of any agency board
pursuant to section 607 of this title, the court may render an opinion and judgment and remand
the case for further action by the agency board or by the executive agency as appropriate, with
such direction as the court considers just and proper.

(d) Consolidation

If two or more suits arising from one contract are filed in the United States Claims Court
and one or more agency boards, for the convenience of parties or witnesses or in the interest of
justice, the United States Claims Court may order the consolidation of such suits in that court or
transfer any suits among the agency boards involved.

(e) Judgments as to fewer than all claims

In any suit filed pursuant to this chapter involving two or more claims, counterclaims,
cross-claims, or third-party claims, and where a portion of one such claim can be divided for
purposes of decision or judgment, and in any such suit where multiple parties are involved, the
court, whenever such action is appropriate, may enter a judgment as to one or more but fewer
than all of tho claims, portions thereof, or parties.

2-189



2.7. Extraordinary Contractual Relief

2.7.0. Introduction

The authority contained in 50 U.S.C. §§ 1431-1435, popularly known as Pub. L. No. 85-
804, permits the President to authorize any department or agency to enter into or modify
contracts and make advance payments without regard to law or regulation when the President
determines that such action is in the interest of national defense. This authority Is limited to times
of national emergency declared by Congress or the President, and up to six months thereafter.
Although the authority contained in these statutes is very broad, it has been more defined in
practice by a series of Executive Orders dating back to the 1950s. These Executive Orders
include most of the language of the statutes and provide nore specific guidance on their
implementation.

The authority contained in these statutes is important to the proper function of all Federal
agencies affected by it and should be retained. DOD and NASA are the primary users of this
authority and neither has indicated problems with its implementation. The private sector
expressed a concern about the implementation of the indemnification provisions of the Executive
Orders; however, the Panel determined that this problem would be better solved by a change in
the regulations and the Executive Order than by a statutory amendment. The Panel also decided
that an increase of the dollar threshold in 50 U.S.C. § 1431 would have little impact on the
operation of the statute but noted that Congress may wish to revisit this issue,

The Panel does recommend one change to broaden the applicability of extraordinary
contractual relief. It is currently limited to times of national emergency. In a recent bill
reauthorizing the Defense Production Act, Congress included a provision permitting a similar
exercise of authority in times of national emergency or by declaration of the President that such
exercise is necessary.1 The Panel believes that these amendments indicate that Congress has
recognized that some statutory authority, previously reserved for times of war or national
emergency, should be available in peacetime as well. Pub. L, No. 85-804 has been in effect since
the 19501 and has been used steadily and effectively in that time by the military departments and
other Federal agencies. The authority contained therein has been used widely for indemnification
of unusually hazardous risks and is treated as permanent by many in the procurement system. The
Panel believes that this very useffil authority should be available at all times and recommends the
repeal of the section limiting the authority to times of national emergency.

IDefenm Production Act Amendments of 1992, PubL. No, 102-558, 106 Stat.4198 (1992),
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2.7.1. 50 U.S.C. §§ 1431-1435 (Pub. L. No. 85-804)

Extraordinary Contractual RelieAW

2.7.1.1. Summary of the Law

This public law ha been codified into 50 U.S.C. §§ 1431-1435; however, it is more
commonly known by its public law number.

50 U.S.C. § 1431 permits the President to authorize any department or agency to enter
into contracts, amend or modify contracts, and make advance payments on contracts without
regard to law or reigulation when the President determines that such action is in the interest of the
national defense. The authority is not granted for obligations of greater than $50,000 without
approval by an official at or above the level of an Assistant Secretary or his Deputy, or an
assistant head or his deputy, of such department or agency, or by a Contract Adjustment Board or.
for obligations greater than $25,000,000 without notification, in writing, to the Senate and House
Armed Services Committees.

Section 1432 restricts the broad authority given in the previous section. This law prohibits
the use of the cost-plus-a-percentage-of-cost system of contracting, mandates the use of formal
advertising and competitive bidding when required, and prohibits the violation of the laws on
limitation of profits.

Section 1433 requires the Insertion of a contract clause granting the Comptroller General
of the United States access to the books and records of all contractors for up to three years after
the completion of the contract. The President may promulgate regulations exempting contracts
with foreign contractors or Governments from this requirement. A written report to Congress is
required when the exemption is used.

Section 1434 requires agencies to make an annual report to Congress whenever they take
action under the provisions of this section.

Section 1435 limits the effective period of these sections to the time of a national

emergency declared by Congress or the President, and up to six months thereafter.

2.7.1.2. Background of the Law

1Thts public law has been codified into the following statutes:
50 U.S.C. J 1431 - Authorization; official approval; Congressional action; notification of committees of

certain proposed obliptions, resolution of disapproval, continuity of session,
computation of period

50 U.S.C. 11432 -Restrictions
50 U.S.C. 11433 - Public record; examination of records by Comptroller General; exemptions;

exceptional conditions; repots to Congress
50 U.S.C. 91434 -Reports to Congress; publication
50 U.S.C. 11435 - Effective period
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All five sections were passed as part of Pub. L. No. 85-804.2 This legislation was enacted
to make permanent the authority granted in Title II of the First War Powers Act, 1941, with
certain exceptions, which expired on June 30, 1958 after two extensions.3 This authority was
originally passed during:World War II and was only effective during that war, but was revived by
President Truman in 1951 after he declared a national emergency at the outbreak of the Korean
conflict. 4 Title II was extended five times by the next four Congresses.5 In 1958, DOD asked
Congress to make this authority permanent to relieve DOD from continually asking for
extensions. 6 In view of the country's involvement in the Cold War at that time, this request was
granted.

The purpose of this law was to enable the Federal Government to address situations that
normally arise in a multibillion dollpr procurement program but are not adequately addressed by
the normal procurement authority.7 Congress intended that the agencies of Government be
permitted to obtain vital products and services during times of national emergency without the
normal delays caused by misunderstandings, mistakes, and ambiguities,8 Congress found that
without this authority or its equivalent "it would be difficult or impossible to employ some of the
special procurement techniques which are necessary in times of partial mobilization, 9 The major
categories of problems this law would help to alleviate include amendments without
consideration, unavoidable mistakes and ambiguities, formalization of informal commitments, and
the making of advance payments. 10 In particular, amendments without consideration were
retained "to Insure the continued availability to the Government of a necessary source of
supply.... "'11

Certain restrictions on this authority were included and remain unchanged In 50 U.S.C. §
1432 today. Because Congress felt this authority should not be exercised without oversight, it
required that annual reports be made to Congress whenever the authority had been used, as well
as requiring dissemination through publication in the Congressional Record. 12 Congress believed
this legislation "provides adequate safeguards to the public purse and at the same time allows the
flexibility necessary for an efficient and fair procurement program for our national defense." 13

While the basic authority contained in these laws remains much the same as when they were
passed in 1958, there have been several additions. The $25 million limitation on obligations of the
United States, contained in 50 U.S.C. § 1431, was added after the enactment of Pub. L. No. 85-

2Act of August 28, 1958, Pub. L, No, 85-804, 72 Stat, 972
3HR REP. No. 2232, 85th Cong,, 2d Seass, 3 (1958). See also First War Powers Act of 1941, ch. 593, § 201, 55
Stat, 838, 839.4HR. REP, No, 2232, 85th Cong., 2d Seass, 3 (1958),
51d. at 4,
61d. at 9.
71d, at2,
81d. at 4.
91d. at4.
1OOd. at 4-5.
1l1d. at5,
12Id. at2.
131d, at7.
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804, as was the authority to exempt foreign contractors and foreign Governments from the
inspection of records requirement contained in 50 U.S.C. § 1433.14

These statutes are referenced in 50 U.S.C. § 1651, "Other laws, powers and authorities
conferred thereby, and actions taken thereunder; Congressional studies." 50 U.S.C. § 1651 and
those statutes preceding it were enacted as part'of the National Emergencies Act of 1976, which
provided for the termination of all existing national emergencies and the procedures to be
followed in declaring and terminating future national emergencies.15 Section 1651 exempts
certain statutes from the provisions of the National Emergencies Act, including 50 U.S.C. §§
1431 - 1435.

2.7.1.3. Law in Practice

The authority given by this public law is very broad and has been more defined in practice
by a series of Executive Orders starting in the 1950s.16 These Executive Orders include most of
the language of the statutes and provide more specific guidance on their implementation. Some of
that guidance includes:

* The limitation as to amounts appropriated and contract
authorization provided does ot not apply to indemnification provisions for "claims
and losses arising out of or resulting from risks that the contract defines as
unusually hazardous or nuclear in nature. "17 This limitation applies only to those
claims that are not adequately covered by insurance and are not caused by willful
misconduct or lack of good fNith on the part of the contractor or subcontractor,

• The authority to discharge an obligation by paying a subcontractor
or third party obligor directly is available.

a The requirement that DOD maintain records of all actions taken
and make an annual report to Congress describing the circumstances of each use.

• Every contract entered into under this authority must contain a
clause requiring the contractor to warrant that no person or agency has been
employed by the contractor to solicit the contractor in exchange for a commission
or contingent fee,

0 Socioeconomic provisions such as anti-discrimination, Walsh-
Healey Act, Davis-Bacon Act, Copeland Act, and Eight Hour Law shall still apply
to contracts made under this authority.

14 DOD Appropriation Authorization Act of 1974, Pub. L. No. 93-155, § 807(a), 87 Stat, 605, 615 (1973).
15National Emergencies Act, Pub. L. No. 94-412, 90 Stat. 1258 (1976).
16 Exac. Order No. 10,789, 23 Fed. Reg. 8897 (1958), reprinted In 50 U.S,C.A. § 1431 at 489-92 (1991', as
amended by Exec. Order No. 11,051, 27 Fed. Reg. 9683 (1962), Exec. Order No. 11,382, 32 Fed, Reg. 16,247
1967), Exec. Order No. 11,610, 36 Fed, Reg. 13,755 (1971), Exec. Order No, 12,148, 44 Fed. Reg. 43,239 (1979).
7Exec. Order No. 10,789, 23 Fed. Reg. 8897 (1958), reprintedin 50 U.S.C.A. § 1431 at 489 (1991).
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0 This authority was also extended to the Departments of Treasury,
Interior, Agriculture, Commerce, Transportation, the Atomic Energy Commission,
the General Sorvices Administration, the National Aeronautics and Space
Administration, ti: - enTossee Valley Authority, Government Printing Office, and
the Federal Emergercy Management Agency.

Eve•y year, agencies are rquirod to submit a report to Congress describing the
circumstances and outcomes of all requests for Pub. L. No. 85.804 relief. These reports are then
published in the Congressional Record. In 1991, DOD received 57 requests for Pub. L. No. 85-
804 relief, of which 44 were approved and 03 were disapproved. 18 DOD and NASA are the
primary users of this authority.

The National Association of Surety Bond Producers (NASBP) expressed concern about
the indemnity provisions associated with the public law, primarily in the area of environmental
cleanup. 19 It is NASBP's feeling that when a contractor is hired to clean a toxic site, the surety
should be responsible solely for the cleanup itself.20 NASBP contends that there is a lack of
liability insurance and Government indemnification in the environmental cleanup area that needs
to be addressed. 21

The Defense Contract Audit Agency (DCAA) stated that the terminology in 50 U.S.C.
§ 1432 should be consistent with the Competition in Contracting Act.22 DCAA also stated that it
believes that 50 U.S.C. § 1432 should be amended to require the contractor to frnish cost and
pricing data pursuant to the Truth in Negotiations Act (TINA).23 It further noted that 50 U.S.C.
§ 1433 should be amended to expand the Comptroller General's auditing authority.24

The Council of Defense and Space Industry Associations (CODSIA) stated that there is an
apparent general reluctance of Government agencies to use the authority given in Pub, L. No. 85-
804, and a particular reluctance to approve indemnity clauses for unusually hazardous risks.25

Even so, CODSIA mentioned that this law provides a basis for "equitable treatment of a
contractor which has performed in good faith and has been subjected to anomalies that were not
envisioned at the time of the contract award."26 It also stated that this law protects the best
interests of DOD for, without this law, "the government could find itself in the position of not
being able to award contracts in highly specialized areas as nuclear or high risk advanced state of

18138 CoNo, REc. 1590 (1992).
"9 Letter from John J. Curtln, Jr., Chairman, Environmental Issues Subcommittee, National Association of Surety
Bond Producers to Diane Sidebottom, Acquisition Law Task Force, Defense Systems Management College (July 1,
1992).201d.
211d,
22Letter from the Defense Contract Audit Agency, signed by Michael J. Thibault to the Contract Administration
Working Group of the Advisory Panel on Streamlining and Codifying Acquisition Laws (July 2, 1992) (stating
that the Competition in Contracting Act replaced the term "formal advertising" with the term "Haled bids."),
231d.
241d.
25Letter from the Council of Defense and Space Industry Associations (CODSIA) to Gary Quigley and Jack
Harding (Aug. 7, 1992).
26 d.
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the art technusogy."27 CODSIA mentioned that there have been some interpretive ambiguities
regarding the indemnification of high risk and environmental compliance and remediation. It also
recommwtded tha. the dollar threshold cited in 50 U.S.C. § 1434 should be increased. Even with
these pei•ived problems, CODSIA stated this law serves a vitally important purpose in the
acquisition process and should be retained. 28

2.7.1.4. Recommendations and Justification

Repeal 50 U.S.C. 1 1435 to permit use of the authority
contained in this statute at all times.

50 U.SC. § 1435 limits the application of extraordinary contractual relief to times of
national emergency. The Panel believes, however, that the authority contained in these statutes
should be available at all times and should not be limited to times of national emergency. In a
recent bill reauthorizing the Defbnse Production Act, Congress Included a provision permitting a
similar exercise of authority in times of national emergency or by declaration of the President that
such exorcise Is necessary. 29 The Panel believes that these amendments indicate that Congress
has recognized that some statutory authority, previously reserved for times of war or national
emergency, should be available in peacetime as well. Pub. L. No. 85-804 has been in effect since
the 1950s and has been used steadily and effectively in that time by the military departments and
other Federal agencies. The authority contained therein has been used widely for indemnification
and is treated as permanent by many in the procurement system. The Panel believes that this
necessary authority should be available at all times and recommends the repeal of 50 U.S.C. §
1435.

Retain 50 U.S.C. 1§ 1431-1434.

The authority contained in Pub. L. No. 85-804 and codified in 50 U.S.C. §§ 1431-1434 is
important to the proper finction of all Federal agencies affected by it. DOD uses this authority
more than any other agency and has voiced no complaints about its implementation. The concern
expressed by the private sector on the subject of indemnification may be valid but would be better
solved by a change in the regulations and the Executive Order in which indemnification is
extensively addressed. Raising the dollar threshold to $100,000 or some similar figure would
have little impact on the operation of the statute. However, Congress may wish to revisit this
issue when it considers repeal of 50 U.S.C. § 1435. Because these statutes have been
implemented and used as Congress intended with adequate results, it is the Panel's
recommendation that these statutes be retdined in their entirety.

271d.281d.
"9Deftnu Production Act Amendments of 1992, Pub. Law No, 102-558, 106 Stat.4198 (1992).
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2.7.1.5. Relationship to Objectives

These statutes arc important to the acquisition process because they are consistent with
the development and preservation of an industrial base while encouraging the exercise of sound
judgment on the part of acquisition personnel,
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3. SERVICE SPECIFIC AND MAJOR SYSTEMS STATUTES

3.0. Introduction

A large number of the sections reviewed by the Panel did not fit into any of the categories
of contract formation, contract administration, socioeconomic requirements, standards of conduct
or intellectual property. Accordingly, these disparate provisions were grouped together for
purposes of analysis, The Panel divided this large collection of statutory provisions into these
following categories:

"* Major Systems Statutes

"* Testing Statutes

"* Service Specific Laws

"* The Brooks Act and Warner Amendment

"* DOD Commercial and Industrial Activities

"* Industrial Base and Manufacturing Technology Laws

"* Fuel and Energy-Related Laws

"" Fiscal Statutes

"" Miscellaneous Statutes

This list contained several subjects of great importance to the DOD ,rcquiition process,
such as major systems acquisition, testing, the acquisition of automatic data processing
equipment, and the industrial base, Areas of lesser overall importance but of tignihicant interest to
special constituencies of the DOD acquisition community, such as the service specific pi ovisions,
fuel and energy laws, and the miscellaneous sections, are also included,

The Panel examined some 220 provisions in this category. The methodology employed
was to group these statutes in the above-listed categories as a package with their legislative
histories and to circulate them to each cogrizant DOD activity, and where appropriate, to
industry. Industry comments were not solicited as to statutes governing the intern.al workings of
the DOD. The panel requested comments as to whether Rnd how the statute was being used and
recommendations as to retention, amendment or repeal, Upon recoipt of comments, analysis was
conducted and proposed statutory changes were provided for iurther comment by interested
parties. In many cases this commenting process consisted of numerous iterations. Coordination
consisted of correspondence, visits by the working group to cognizant officials and telephone
conferences, In this manner significant consensus was developed, Nevertheless, not all
recommendations achieved universal agreement.
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The Panel's goals of (1) streamlining and (2) eliminating unnecessary provisions, and the
objectives of (1) limiting statutes to broad policy (leaving detailed implementation to regulations),
and (2) encouraging the exercise of sound judgment by acquisition personnel, are particularly
relevant to the provisions addressed in this chapter. Certain statutes, especially in the area of
major systems and testing, are characterized by extensive statutory guidance concerning the
completion of reports and other programmatic documentation. The Panel noted, in reviewing the
history of such provisions, that some started out as relatively short statutes but became more
detailed over the years. In fairness, it must be noted that the increased detail was a result of the
actual or perceived management deficiencies of DOD in implementing congressional policies,
Where appropriate, the Pauiel strove to reduce statutory detail, leaving the existing policy in place,
providing greater flexibility to the DOD and calling for detailed implementation by regulation.

"Several chapters of Title 10 contain service-unique acquisition provisions, many of ancient
vintage.' The Panel initially noted that many of these provisions were apparently duplicative of
more general DOD acquisition provisions in Part IV, Subtitle A of Title 10. Additionally, the
Panel suspected on initial review that sonie of these provisions were not being used. The Panel
analyzed these sections with a view toward eliminating unnecessary 3ections and consolidating
where appropriate.

3.0.1. Major Systems Acquisition

Chapter 144 of Title 10, United States Code contains laws which govern major defense
"acquisition programs. All major defense acquisition programs must meet certain reporting,
baselining and acquisition strategy requirements which are described in this chapter, The Panel
concluded that these statutory requirements were excessively detailed, in some cases duplicative
and in others inconsistent with the reality of reduced defense budgets,

While recgnizing the continued necessity of reports to the Congress, the Panel
recommended removing the excessive detail from 10 U.S.C. § 2432, Selected Acquisition
Reports, but retaining the broad policy that such reports be submitted. In view of concerns that
Program Managers (PMs) were inundated with various reporting requirements in differing
formats and calling for differing data, the Panel recommended a unified reporting fo,-mat foe all
users, including the Congress, in the format which DOD uses to manage its operations. This
unified format would greatly reduce the burden on PMs and eliminate the periodic necessity for
amendment of the statute to more closely follow DOD practices. The Panel also recommended
folding the Unit Cost Report requirement of 10 U.S.C. § 2433 into § 2432.

Other recommendations concerning Chapter 144 are to streandine 10 U.S.C. §§ 2434 and
2435 concerning independent cost estimates, manpower estimates and baseline requirements by
eliminating statutory detail but retaining existing policy. The Panei recommended that the
legislation governing Defense Enterprise Programs (D.lPs), 10 U.S.C. §§ 2436-37, be repealed.
DEPs have not been successfully implemented by DOD or supported by Congress. The Panel

ISubtitle B, Pan iV of Title 10 (Army); Subtitle C, Part IV of Title 10 (Navy); Subtitle D, Part IV of Title 10 (Air
Force).
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also recommended repeal of statutory requirements for competitive prototyping and competitive
alternative sources, 10 U.S.C. §§ 2438-39. The Panel believes that mandating such strategies is
inappropriate in today's reduced budget environment and may be unaffordable. However, the
Panel recommended retaining the major defense acquisition pilot program because it has not yet
been implemented and some experience with the program is warranted.

3.0.2. Testing Statutes

Various statutes within Title 10 of the U.S. Code establish requirements regarding testing
of major weapon systems and munitions programs by DOD. Under the current statutory scheme,
all major defense systems, as defined under 10 U.S.C. § 2302(5), must undergo operational teet
and evaluation before those systems may proceed beyond low-rate initial production. For major
defense systems under section 2430 of Title 10, that testing must be set forth in a plan that has
been approved by the Director of Operational Test and Evaluation of DOD, who must then
evaluate the results of that testing and report on it to the congressional defense committees before
low-rate initial production may I-, ':ýxceeded, No system-contractor employees may be involved in
this testing unless such employees will also be involved in system deployment. Further, support
contractors may not assist operational testing if they have previously been involved in system
development, productioit, or developmental testing unless their impartiality has been assured in
writing by the Director of Operational Test and Evaluation or the contractor functioned solely as
a representative of the Federal Goven.ment. With regard to live-fire testing, major defense
acquisition programs with user-protection features and major munitions programs may not
proceed beyond low-rate initial production until combat-relevant survivability or lethality testing
has been completed. This requirement may be waived by the Secretary of Defense if unreasonably
expensive or impracticable and if an alternative is available. A sptcific requirement for such
testing exists for wheeled or tracked vehicles.

Congress rightly is concerned about past abuses where the DOD inappropriately rushed to
production without adequate testing. It appropriately gives a high priority to its testing
requirements, The testing community is also ever vigilant and protective of its statutory
mandates. The PEOs and PMs, on the other hand, in some cases express frustration over the
delays and expense imposed on their programs by overzealous testers. Thus, testing is a
contentious subject with strong advocates in each camp.

The Panel concluded that a consolidation of the four current testing statutes and
elimination of statutory detail would further its statutory streamlining mandate and allow the
flexibility desired by the testing and acquidition communities. The Panel developed a dual
proposal in the testing area. Initially, the Panel recommends the repeal of the four testing statutes
within Title 10 in their entirety and the enactment of a streamlined testing statute. This
streamlined statute sets forth the basic rule that both vulnerability/lethality and operational testing
must occur before proceeding beyond low-rate initial production, The proposed statute adopts
extant definitions of those terms. The statute then vests discretion in the Secretary of Defense to
implement the required testing. Broad guidelines in specific areas -- such as contractor
involvement and authority to modify operational testing requirements -- are provided. These
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guidelines state general principles, but specific implementation of the rule is left to the Secretary
of Defense.

The Panel recognized, however, that in view of the sensitivity and concern in the Congress
for adequate testing, there may be reluctance to fully adopt such a streamlined approach.
Accordingly, at.a.minimum, the Panel recommends the Congress adopt certain specific statutory
amendments that are set forth in the analysis of each individual statute within this subchapter.

Specifically, the Panel recommends repeal of 10 U.S.C. § 2362 as subsumed by the
requirements of 10 U.S.C. § 2366. With regard to the live-fire requirements of section 2366, the
Panel recommends substitution of the phrase "vulnerability" for "survivability" throughout the
statute. The former term more accurately reflects the type of testing mandated by the law, The
Panel also recommends elimination of the requirement for "full-up" vulnerability testing. As a
mandatory requirement, that testing can add considerable time and expense in certain high value
systems.

Recommended amendments to the operational test and evaluation (OT&E) requirements
of 10 U.S.C. § 2399 include authority to modify dedicated OT&E requirements for certain types
of programs and amendments to permit greater system and support contractor involvement in
OT&E. Finally, the Panel recommends that 10 U.S.C. § 2400 be amended to add strategic
defense missiles as a low density production base item, and to make the Test and Evaluation
Master Plan discretionary for low density items.

3.0.3. Service Specific Laws

The Panel examined the service-specific acquisition sections in the last three subtitles of
Title 10. These laws fall into two main groups: (1) the Army/Air Force statutes, that evolved
historically out of the same source law, and (2) Navy-peculiar laws. These laws provide various
authorities to a secretary of an individual military department and are grouped in that Service's
chapter of Title 10. These provisions are of such a disparate nature that summarizing them in an
introduction is not wanranted.

In instances where a grant of authority is no longer used, or otherwise obsolete, the Panel
recommends repeal, In a number of cases, efforts were made to modernize still-meaningful
authorities and to consolidate sections that so lend themselves into a single, streamlined section.
For example, the authorities at 10 U.S.C, §§ 7361 through 7367 all cover naval salvage
operations and all were enacted by the same law, These sections were consolidated, and the
language modernized where appropriate. Other examples are as follows :

the service-specific authorities to contract for architect-engineering services
(10 U.S.C. §§ 4540, 9540 and 7212) were recommended for repeal as laws
that had clearly outlived their usefulness; the collective analysis for these
statutes discusses the problems raised by the 6% fee limit in these laws and
their interplay with the Brooks architect-engineering statute.
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" the laws at 10 U.S.C. §§ 4506/9506, 4507/9507 and 4508, all involving
authority to sell or loan a government item or service, were crafted into a
single statute that sets forth specified authorities to sell or loan government
material for prescribed purposes. It includes important authority to permit the
Wale or use of government test facilities by private contractors at specified
rates.

" Civil Reserve Air Fleet (CRAF) enhancement authorities at 10 U.S.C. §§ 9512
and 9513 were recommended for amendment to permit private contractors
limited commercial use of military airfields. This proposal was based on the
crucial role played by CRAP during Operations Desert Storm/Desert Shield.

The Panel notes that those service-specific authorities that are marked for retention might
appropriately be collected into a "Service Procurement Generally" chapter.2

3.0.4. The Brooks Act and the Warner Amendment

Under the Brooks Act, the acquisition of ADPE by the federal executive agencies is
centralized under the General Services Administration (GSA). That agency retains exclusive
authority to procure ADPE. While GSA delegates that authority, to varying degrees, to the
individual agencies, it still retains extensive managerial oversight of this acquisition process.
Under the Warner Amendment, DOD is authorized to purchase directly certain, delineated types
of ADPE related to military and Intelligence missions. In the exercise of that authority, and in
conducting individual procurements when delegated authority by the GSA, the DOD components
have developed their own, internal mechanisms for ADPE procurement,

The Panel deliberated extensively over this question, but was unable to achieve a
consensus among its members as to a formal, legislative recommendation in this area. At a
minimum, however, the Panel agreed that the blanket delegation of procurement authority to
DOD should be raised significantly.

The discussion presents the two major alternative recommendations considered with
supporting rationale for each. The two primary recommendations considered by the Panel were
(1) to amend the Warner Amendment to wholly exempt DOD from the Brooks Act and with it
ftom GSA oversight, or (2) to significantly increase the blanket delegation of procurement
authority for DOD.

3.0.5. DOD Commercial and Industrial Activities

Chapter 146 of Title 10 deals with DOD Commercial and Industrial Activities,
Specifically, it contains laws regulating DOD contracting for commercial services under OMB
Circular A-76. It includes restrictions on the contracting out of core logistics activities by DOD,

2Such a chapter could include those procurement-related authorities that vest in both the Secretary of Defense and
the secretaries of the militszy departments.

3-5



and sets forth specific guidance on depot-level maintenance activities by DOD. These statutory
provisions present a confusing and contradictory set of rules.

The Panel's goal in this area was to consolidate and streamline these conflicting rules into
a coherent statement of basic and essential principles that eliminates, as far as possible,
unnecessary detail. The Panel also attempted to balance these competing interests into a set of
rules that affords the Department managerial flexibility while preserving meaningful congressional
oversight and effective community input. To that end, the Panel proposes a single section, 24XX,
governing traditional A-76 contracting procedures for the Department. A second section, 24XY,
sets forth the basic principles regarding the contracting of core logistics functions by DOD.

Proposed section 24XX provides that DOD secretaries shall procure from the private
sector if such source can provide services or supplies adequate to meet defined performance
standards at a cost lower than that of an in-house, government source. The proposed section
24XX adopts the current "redlist.u and fNr" cost comparison standard and delineates the types of
costs to be included in that comparison. The proposed section maintains the requirement of
federal employee consultation ,%nd maintains, in streamlined form, the extant requirement of notice
to Congress of intent to stud' a conversion, as well as notice of the decision itself.

The Panel recommends repeal of sections 2463 (maintenance of cost data), 2465
(prohibition on contracting out fire fighting and security guard functions) and 2468 (installations
commanders' contracting out authority),

The proposed section 24XY restates the basic, core logistics standard and adopts the
current definition of "core" but permits DOD secretaries to define "core capabilities," and to
identify those activities necessary to sustain those capabilities. The proposed section then requires
DOD secretaries to perform such core functions in-house, It permits competition among
government entities for assignment of such work as a means of encouraging greater economy and
efficiency in these activities.

In excess of core requirements, DOD secretaries are permitted, at their discretion, to use
competition to acquire additional maintenance and repair of defense supplies, Such competition
may be public/public, public/private, or private/private. However, in order to ensure a leve!
playing field in such competitions, the proposed section requires that all bids "shall accurately
disclose all costs properly and consistently derived ftom accounting systems and practices that
comply with laws, policies and standards applicable to those entities." This new, cost comparison
language attempts to address issues raised by both the private sector and DOD activities regarding
inequities in the current, cost comparison process. Finally, competitions under this proposed
section are exempted from A-76 requirements.

Based on this modification of the current, core logistics section, the Panel recommends the
repeal of 10 U.S.C. § 2466. That section sets forth the 60/40 rule regarding DOD contracting for
depot-level maintenance, i.e., that the Department may not contract out more than 40% of its
depot-level maintenance.
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The Panel considered, but rejected, application of the same "core" concept to
Departmental, in-house manufacturing capabilities. Instead, the Panel recommends consolidation
and amendment of the Army and Air Force Arsenal Acts to provide DOD secretaries with
discretionary authority to workload in-house manufacturing requirements.

Finally, the Panel recommends repeal of 10 U.S.C. § 2212, requiring line-item budgeting
of contracted advisory and assistance services. The Panel notes that this same budgeting
requirement is present in a recently enacted appropriations bill,

3.0.6. Industrial Base and Manufacturing Technology Laws

The Panel examined those laws within Title 10 concerning DOD Industrial Base and
Manufacturing Technology policies. However, tids area of defense acquisition policy has been the
subject of considerable legislative effort in the National Defense Authorization Act for Fiscal Year
1993. That legislation repealed virtually all of these laws and enacted in their place new, and
much more detailed, policies regarding the defense technology and industrial base.

The Panel believes that, because this body of legislation is new and untested, it is not
feasible to engage in fill-scale analysis of each new statutory section. However, the Panel also
believes that it is important to develop a position, albeit a generalized one, in this important area
of defense acquisition. Therefore, based on the legislative histories of the repealed statutes, the
comments that the Panel received during its survey of those laws, a review of the newly-enacted
legislation, and other research, the Panel has developed a comment on the industrial base
legislation enacted ir the National Defense Authorization Act for Fiscal Year 1993. This
comment is guided by the statement of goals and objectives adopted by the Panel.

Essentially, the Panel endorses the overall goal of this legislation, but notes that it contains
excessive detail. Also, the Panel recommends that Congress consider an additional policy
statement as to the interplay between domestic industrial base issues and international defense
trade and cooperation. Finally, the Panel notes that, in this era of downsizing, industrial base
bssues are increasingly generating antitrust legal and policy issues. While such issues are outside
tht scope of the Panel's review, they warrant congressional scrutiny.

'.k).7. Fuel and Energy-Related Laws

The Panel considered statutory provisions that relate to fuel or energy system procurement
by DOD. They are not currently organized or grouped within Title 10 on that basis.

Some of the sections dealt directly with fuel and petroleum acquisition. For example, the
Panel recommends amending the authority to waive contract procedures at 10 U.S.C. § 2404 to
add authority to sell excess petroleum stores and credit those proceeds to applicable
appropriations. The Panel also recommended a modification in authority to contract for storage
of fuels and management of tank farms to accommodate management-only contracts.
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The Defense Logistics Agency sought repeal of a prohibition on the purchase of Angolan
petroleum products, However, this provision was recently modified in the National Defense
Authorization Act for Fiscal Year 1993. Under this modification, the prohibition ceases to
become effective upon certification by the President that free and fair elections have been
conducted in Angola. As set forth in the individual analysis for this provision, the Panel
recognizes that, from an acquisition policy point of view, the prohibition significantly impedes
economy and efficiency in petroleum acquisition. However, because of recent congressional
action on this issue, the Panel makes no formal recommendation in this area.

Other sections were essentially policy-related enactments, mandating environmentally
sound acquisition practices by the DOD. In the absence of any significant burden on acquisition
practices, these sections were recommended for retention. Sections 2481, 2483, and 2490
granted authority to sell excess utility services. These sections were also recommended for
retention. Finally, the Panel recommends that this body of law should be collected within Title 10
into a single chapter dealing exclusively with fuel and energy-related acquisition.

3.0.8. Fiscal Statutes

The Panel considered numerous statutes, primarily located within Chapter 131 of Title 10,
that relate to DOD fiscal authority and budgetary procedures. Of these statutes, those that dealt
with exemptions for various DOD expenditures from anti-deficiency requirements were deemed
directly related to DOD acquisition and recommended for retention, The consensus of the Panel
was that a number of the other fiscal and budgetary Title 10 stattutes were not directly related to
the DOD acquisition process and hence were outside the scope of the Panel's charter. The Panel
formally recommended no action for each of these laws, but notes certain dispositions thereof that
the Congress may wish to consider, The Panel did, however, recommend an amendment to the
"M" account provisions at 31 U,S,C, 1552(a) to exempt sufficient funds required for existing
contracts from the five-year cancellation of funds rule to complete unfinished work, and to pay
close-out costs and contract claims.
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3.1. Major Systems Statutes

3.1.0. Introduction

Chapter 144 of Title 10, United States Code, contains those laws which govern major
defense acquisition programs. A major defense acquisition program is defined as a DOD
acquisition program that is not a highly sensitive classified program and that is estimated by the
Secretary of Defense to require an eventual total expenditure for RDT&E of more than $300
million (in FY90 constant dollars) or procurement of more than $1.8 billion (in FY9O constant
dollars). Additionally, the Secretary may designate any acquisition program as a major defense
acquisition program,

All major defense acquisition programs must meet certain reporting requirements which
are described throughout this chapter. These reporting requirements have been modified many
times since their inception. In fact, the National Defense Authorization Act for FY 1993 made
certain amendments to the Selected Acquisition Report requirements.' Notwithstanding recent
changes, the Panel's review has uncovered certain areas in which the statutes can be streamlined
to operate more efficiently,

First, the statutory requirements are excessively detailed. While the Panel recognizes the
necessity of reporting, as well as the history which has led to such detail in these reporting
statutes, the Panel concludes that it would be mote effective to eliminate statutorily-mandated
descriptions of the reports. Therefore, the Panel recommends deleting much of the detail on each
of the statutes and requiring the Secretary of Defense to promulgate regulations describing the
contents of each report.

The Panel has also found duplication in some of the reports. In an effort to eliminate such
redundancy, the Panel recommends repeal of certain sections of the chapter. Those sections
which are recommended for repeal would then be Incorporated Into one consolidated report. For
example, relevant portions of the Unit Cost Reports can be incorporated into the Selected
Acquisition Reporting statute.

Consistent with the streamlining charter, many specific changes have been recommended
in most of the sections in this chapter, The Panel recommends removal of excessive detail from
10 U.S.C. § 2432 as well as incorporation of 10 U.S.C. § 2433 into § 2432. The policy
requirement of 10 U.S.C. § 2434 to prepare manpower and independent cost estimates should be
retained; however, the Secretary of Defense should be given the discretion to determine the
contents of such reports. Again, in the interest of streamlining, the Panel recommends deletion of
details concerning baseline content and procedures for review of the deviation report found in 10
U.S.C. § 2435.

Defense Enterprise Programs (DEPs) have not been implemented successfully and are not
totally supported by Congress. Their effectiveness is negligible. Consequently, the Panel

IPub, L. No. 102-484, 9 817, 106 Stat. 2454 (1992).
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recommends repeal of the Defense Enterprise Program statutes, 10 U.S.C. §§ 2436 and 2437.
However, the Pilot Program created by Pub. L. No. 101-510, § 809, designates all pilot programs
as DEPs. Therefore, the Panel recommends repeal of that portion of Pub. L. No. 101-5 10 which
so designates pilot programs. The Panel recommends retention, however, of the Pilot Program
itself. As the pilot program has not yet been implemented by OSD, it should be retained until
some experience is gained.

Section 2439 requires the Secretary to prepare an acquisition strategy which addresses the
use of competitive alternative sources.2 Many of the more onerous restrictions of the statute,
however, have recently been removed, Notwithstanding, considering the status of today's defense
budget, the appropriateness of a competitive alternative sources requirement is questionable, The
Panel therefore recommends repeal of 10 U.SC. § 2439, Such a repeal would not preclude the
Secretary of Defense from establishing an alternative source where quantities justified such an
acquisition strategy.

Finally, in 10 U.S.C. § 2438,3 the Secretary of Defense is required to prepare an
acquisition strategy that provides for competitive prototyping of major weapon systems and
subsystems, This section derives from a former Title 10 provision at section 2365, Experience
under the former statute has led the Panel to recommend repeal, on the basis that competitive
prototyping should not be legislatively mandated, but rather left to the managerial discretion of
the Secretary of Defense.

2The National Defense Authorization Act for FY93 redesignates this former section 2438 as 2439 and enacted a
new section 2438 regarding competitive prototyping. That new section reenacts a former section 2365,
3Supra note 2, and accompanying text.
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3.1.1. 10 U.S.C. § 2430

Major defense acquisition program defined

3.1.1.1. Summary of Law

This section defines a "major defense acquisition program" as a DOD acquisition program
that is not a highly sensitive classified program and is either designated by the Secretary of
Defense as a major defense acquiAition program, or is estimated by the Secretary of Defense to
require an eventual total RDT&E expenditure of more than $300 million in 1990 dollars or an
eventual total procurement expenditure of more than $1.8 billion in 1990 dollars.

3.1.1.2. Background of Law

This sectionwas codified in Title 10 by the Defense Technical Corrections Act of 1987,1
There were no substantive legislative reports issued with that public law, However, it appears
that the general structure of this defiition -- two tiers, one based on total R&D expenditure and
the other on total procurement expenditure -- mirrored the major system definition originally set
forth in the Defense Procurement Reform Act of 1984,2

Prior to 1993, the monetary thresholds were set at $200 million eventual total expenditure
on RDT&E in FY 1980 constant dollars, or eventual total procurement expenditures of more than
$1 billion in FY 1980 constant dollars, These thresholds were raised by the National Defensm
Authorization Act for Fiscal Year 1993 to their current levels, 3 These changes were part of
overall amendments to the major defense acquisition program statutes that were requested by
DODW4

3.1.1.3. Law In Practice

The definition of a major defense acquisition program in tlis section is currently utilized in
DOD Directive 5000.2M, Part 17, which sets forth the Acquisition Categories (ACAT) I and II
levels, The ACAT II level parallels the statutory definition of "major system" codified at 10
U.S.C. § 2302(5),5 The ACAT I level sets forth the current, higher statutory threshold for major

1Pub, L. No. 100-26, 1 7(b)(1)(A), 101 Stat. 279 (1986).
2pub, L, No. 98-525, 11211, 98 Stat. 2492 (1983).
3Pub, L. No. 102-484, 1 817(5), 106 Siat, 2455 (1992).
4H.R. CONP. REP, No. 966, 102d Cong., 2d Sen. 728 (1992)
5Under that section, the term "major .ystem" means a combination of elements that will fuiction together to
produce the capabilities required to fulfill a minion need. The total R&D expenditures must be more than 175
million (in FY8o dollars) or total procurement expenditures o' more than $300 million. The agency head may also
designate a system as a "major system," 10 U.S.C. § 2302(5), An identical "major system" definition is set ferth at
41 U.S.C. § 403(9). For frther discussion of that "major system" definition, see ch, 1.1,2 of this Report. In that
subchapter, the Panel recommends amendment of § 2302(3) to utilize the Title 41 definition section consistently,
and in lieu of the separate, major system definition orrently at 1 2302(5). AccordinSly, proposed statutory
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defense acquisition programs. The two ACAT levels are utilized throughout the DOD Directive
5000 series to establish various reporting and acquisition requirements for either a "major system"
or a "major defense acquisition program."

These two statutory definitions are used as thresholds in various other sections within
Title 10. By its terms, the "major system" definition at 10 U.S.C. § 2302(5) applies to all relevant
subsections within Chapter 137 of Title 10. For example, all the competitive statutes within that
Chapter use the section 2302(5) standard. 6 The requirements of Chapter 144 of Title 10,
however, rely upon the section 2430 definition for purposes of that chapter.

In the testing area, 10 U.S.C. § 2399 references 10 U.S.C. § 2302(5) to define those
major programs that must untdergo initial operational test and evaluation before proceeding
beyond low-rate initial production,7 However, that same statute then references 10 U.S.C. §
138(a)(2)(B) for those major defense acquisition programs for which operational testing may not
be conducted without prior test plan approval by the Director of Operational Test and Evaluation,
The definition at 10 U.S.C. § 138(a)(2)(B) uses the 10 U.S.C. § 2430 threshold.8 Further, 10
U.S,C. § 2366 uses the 10 U.S.C. § 2302(5) definition to establish In part those systems that must
undergo live-fire testing, 9 The testing requirements of 10 U.S.C. § 2362, however, use the
"major defense acquisition program" definition of 10 U.S.C. § 2430.10

Certain employment prohibitions for DOD procurement officials at 10 U.S.C. §§ 2397b
and 2397c use the "major system" definition of section 2302(5).11 However, while the contract
warranty provision at 10 U.S.C. § 2403(a)(1) sets forth its own definition of "weapon system," it
relies upon the "major defense acquisition program" of section 2430 for those systems for which
the warranty requirement may be waived, 12 Similarly, industrial base analysis is required only for
major defense acquisition programs. 13

language In this chapter adopts a conforming reference to § 2302(3), However, for case of reference, these
analyses refer to the current 2302(5) citation when discussing that section in narrative text,6These subsections Include: 10 U.S.C. §§ 2304(d)(1)(3)(noncompetitive procedure for follow-on major system
contract) and 2305(d)(1)(A)(bld requirements for major system development contracts),710 USC, § 2399(a)(2).
8Further discussioii of this testing requirement is set forth at ch, 3.2.3 of this Report,
9 10 U.S.C. § 2366(e)(1)(B) and (e)(2)(B),
'0The low rate initial production definition of 10 U.S.C, § 2400 uses the phrase "major system" without frther
definition of the term.
1110 U.S,C. § 2397b(f)(5); 10 U.S.C. § 2397c(b)(1)(A)(ii) and (lv)(requirement to Identify major systems upon
which successful bidder worked within past two years), Those sections are recommended for repeal at ch. 6.7,5
and 6,7,6, of this Report,
12Section 2403, Contract Warranties, is recommended for repeal In ch, 2.5,3 of this Report.
13The National Defense Authorization Act for FY93 repealed a prior 10 U.S.C. § 2502, where this requirement
had initially been set forth, and oaacted the same requirement into a new 10 U.S,C. § 2440 within Chapter 144 of
Title 10. Pub. L. No, 102.484, § 4216(b), 106 Stat, 2669 (1992).

3-12



The legislative histories of these statutory provisions rarely discuss the utilization of a
particular, major system definition. Often, the definition in particular legislation adopts a practice
or standard then in use within DOD. 14

Comments received regarding the issue of the dual definition of major system/major
defense acquisition program generally supported retention of the dual definition. The Office of
the Assistant Secretary of the Air Force (Acquisition) notes that:

A major purpose of the MDAP designation is to determine reporting
requirements. Although an MDAP usually has one or raore major systems,
not every major system is part of an MDAP. We support making
definitions consistent where it makes sense. However, due to the different
purposes for which these categories have been developed, we do not
believe these two definitions can or should be made consistent.IS

The DOD Inspector General also opposes any change to these two definitions because the
statutes are not used synonymously within the U.S. Code. 16 The Department of the Army,
however, recommends amendments to make these definitions consistent. 17 Th-. Council of
Defense and Space Industry Associations (CODSIA) concurs with that recommendation, 18

3,1.1.4. Recommendation and Justification

Retain

The Panel recommends retention of this statute without change. The Panel believes that
the dual major system definition continues to serve a useful purpose, both in Title 10 and in the
DOD Directive system. The Panel recognize3 that the dual definitions can be confusing, 19

However, there is value to maintaining a two-tier level of oversight, It provides additional
flexibility, both to the Congress in establishing its oversight, and to the Department in terms of its
internal acquisition management.

14For example, the major system language of 10 U.S.C. § 2403 - per unit cost of more than $100,000 or eventual
total procurement of more than $10 million - was adopted based on internal DOD implementation of a prior,
freestanding public law provision. See S. REP. No. 500, 98th Cong., 2d Seas. 243 (1984).
15Letter florm Brig Goin Robert W. Drewes, Deputy Assistant Secretary (Contracting), Assistant Secretary
(Acquisition), Department of the Air Force, to Advisory Panel, dated 11 Mar. 1992.
16Letter from Derek L. Vander Schaaf, Deputy Inspector General, Department of Defense, to Mr. Stiart Hazlett,
Defer.se Systems Management College, dated 3 Mar. 1992.
"17Memorandum from Offirc of the Assistant Secretary (Research, Development and Acquisition), Department of
the Army, to Maj Gen ,nhn Slinkard and Mr. Thomas Madden, dated 27 Feb. 1992.
18Letter from CODSIA to Maj Gen Slinkard and Mr. Madden, Advisory Panel, dated 12 Mar, 1992.
19For example, the Defenso Acquisition Workforce legislation, at 10 U.S.C. § 1737(a)(3), defines a "significant
nonmajor defense acquisition p rogram" as a threshold that is less than a major defense acquisition program under
§ 2430 but more than a major system under § 2302(5).
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3.1.1.5. Relationship to Objectives

Retention of this statute without zhange will serve the best interests of DOD while
preserving a statutory basis for meaningful congressional oversight of the DOD acquisition
process.
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3.1.2. 10 U.S.C. § 2431

Weapons Development and Procurement Schedules

3.1.2.1. Summary of Law

This law requires the Secretary of Defense to submit to the Congress annually a report on
development and procurement schedules for each weapon system for which Ind authorization is
required under 10 U.S.C. § 114(a). Specifically, the law requires:

0 The development schedule, including estimated annual costs until development is
completed;

0 The planned procurement schedule, including the best estimate of the Secretary of
Defense oii the anwual costs and units to be procured until procurement is completed;

e To the extent required by the statute, the result of all operational testing and
evaluation up to the time of the submission of the ieport, or if operational testing and
evaluation has not been conducted, a statement of the reasons and the results of such
othor testing and evaluation as has bmen conducted; and

a The most efficient production rate awd the most efficient acquisition rate consistent
with the program priority established for such weapon system by the Secretary
concerned.

3.1.2.2. Background of Law

Development and procurenment reporting requirefnents for major weapon systems were
first set forth as a freestanding provision of law within the Act Authorizing Appropriatio)ns for FY
72 for Military Procurement, Research and Development and For Other Purposes.1 The Senate
Committee Report on that legislation noted that "the committee has continued its surveillance in
expanded areas of interest relating to the procurement and management of major weapon system
programs." 2  The Committee also noted that it was "pLrticularly interested in the cost
performance measurement system that has evolved to better manage and control the cost and
performance of these weapon programs The Committee understands that this3 system is not a
panacea that will prevent cost overruns or improve performance of the weapon system ...
[H]owever,. •. this system... should provide early identification of any problems related to the
cost and progress of a program that could enable alternate or corrective action to be taken."3

IPub. L. No. 92-156, § 506, 85 Stat. 429 (1971).
2 S. REP, No. 359, 92nd Cong., Ist Seass. 20 (1971).
31d.
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The House Report on that same legislation discussed the problem of weapon system cost
growth at length.4 That Report noted that "[c]andor with the Congress about such things as the
uncertainties associated with cost estimates, technical-risk assessments, and the status of
development must be practiced lest surprises undermine the confidence of the Congress and the
congressional support for programs."5

The DOD Appropriations Authorization Act for 1974 [sic] repealed that provision and
enacted virtually the same requirements in this current statutory section.6 The section was
originally codified as section 139 of Title 10, and included a supplemental report requirement at
the time of contract award. The purpose of that statutory provision was to facilitate
congressional oversight of weapon system development. Moreover, this statute represented a
new congressional approach to exercising control over costs of major defense acquisition
programs and other weapon systems by requiring the Secretary of Defense to subndt an annual
written report regarding development and procurement schedules for each system.

Amendments in 1975, 1980, 1981, 1982, and 1984 made technical corrections to the
statute, The Goldwater-Nichols Department of Defense Reorganization Act of 19867
redesignated the statute as 10 U.S.C. § 2431. As part of that Act, Congress adopted a policy
objective to "reduce the administrative burden placed on the Department of Defense by
requirements for reports, studies, and notifications to be submitted to Congress through the
elimination of outdated, redundant, or otherwise unnecessary reporting requirements.,"8 The
policy objectives affecting § 2431, however, were not implemented until the enactment of the
National Defense Authorization Act for Fiscal Year 1991.9 This Act repealed the supplemental
report on weapons procurement then required by § 2431,

3.1.2.3. Law in Practice

The reporting requirement of this section is essentially a budgetary requirement that is
implemented by the DOD Budget Guidance Manual. 10 Comparable data is obtained from
contractors through the DOD Directive 5000.2M, Part 20, Cost Management Reports.

The Office of the Assistant Secretary of the Army (Research, Development &
Acquisition), Deputy Assistant Secretary for Plans, Programs and Policy, notes with respect to
this section that:

This section shouid be repealed and incorporated with the Selected
Acquisition Reports (SAR), section 2432, Programmatic
information in this report is consistent with that data provided by

4 H.R.Rep. No. 232, 92nd Cong., lst Sass. 831 (1971).
51d,
6 pub. L. No. 93-155, § 803, 87 Stat. 615 (1973).
7 pub. L. No. 99-433. § 101(a)(5), 100 Stat. 995 (1985).
8 H. R' Rep, No. 499, 101it Cong., 2d Seim. 1 (1990),
9 Pub. L, No. 101-510, 104 Stat. 1485 (1990).
10DOD Budget Guidance Manual, 71 10-1-M, Sec. 4, "Procurement,"
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the SAR. SAR should be tailored to meet content and time
requirements of the President's Budget to Congress under section
1105 of Title 31. Consolidating operational test and evaluation
data found in section 2431 as part of the SAR will provide a single
and comprehensive report to Congress.11

3.1t.2.4. Recommendation and Justification

Retain

The Panel recommends that this reporting requirement be retained, It is not overly
onerous or burdensome, and the statute has not created any significant problems. The Panel
believes that it would be inappropriate to incorporate this reporting requirement into the SAR
because it is more broadly applied than the SAI. While the SAR applies only to major defense
acquisition programs, weapons development and procurement schedules reports apply to each
weapon system that must meet certain fund authorization requirements under 10 U.S.C. § 114(a).
In addition, this section is essentially a budgetary reporting requirement. The SAR is essentially a
program status reporting requirement.

3.1.2.5. Relationship to Objectives

Retention of this statute will maintain an effective congressional oversight provision that
does not unduly hamper sound DOD procurement practices. Retention of this statute will also
promote the Panel objective that acquisition laws should, when generating reporting requirements,
permit as much as possible, the use of data that already exists and is already collected without
imposing additional administrative burdens.

"Memorandun flora Mr. Keith Charles. Deputy Assistant Secretary for Plans, ProgramR and Poliqy, to Deputy for
Progr•um Auessment and Intenational Cooperation, dated 10 Sep. 1992.
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3.1.3. 10 U.S.C. § 2432

Selected Acquisition Reports

3.1.3.1. Summary of Law

This section requires the Secretary of Defense to submit to Congress periodic status
reports on major defense acquisition programs. Specifically, the section requites the Secretary of
Defense to submit to the Congress quarterly reports on current major defense acquisition
programs.

The reports are required to contain an abundance of information. For example, the statute
dictates that weapons development and procurement schedules, unit cost, ull life cycle cost
analysis production information (baseline, maximum, current and fUture production rates) be
included. The reports must also include an estimation of cost and schedule variances between the
program acquisition unit cost at the current production rate and at the baseline rate, This
information must be included in either an Annual or a Quarterly Selected Acquisition Report
(SAR). The report submitted for the first quarter of a fiscal year is known as the comprehensive
annual SAR. Reports submitted for the remaining three quarters are known as the Quarterly
SARa. Quarterly SARs are required to be submitted only if a program for which a prior Annual
SAI. report was submitted experienced a 15% or more increase in program acquisition unit costs
and current procurement unit cost, or a 6 month or more delay in any program schedule
milestone. A report need not be submitted upon the approval of the Armed Services Committees
of the Congress,

3.1.3.2, Background of Law

The SAR was originally developed by DOD in 1969 as an internal reporting system to
summarize information on major defense acquisition programs managed by DOD components.1
The first formal SAR was submitted to the Congress in response to a request by the chairman of
the Senate Armed Services Committee to the Secretary of Defense for periodic status reports on
major weapon systems, In 1971, the Senate Armed Services Committee noted that:

[A]nalyses of the quarterly reports received by the committee on
selected major weapon programs . . . have proved extremely
beneficial in assisting the committee to maintain an oversight of the
programs throughout the year and in deliberation on the fiscal year
1972 budget request, Refinements to these reports have done much
to improve the data and additional refinements are expected.2

IDOD Policy Directive "Performance Measurement fnr Selected Acquisitions," in effect in 1971.
2S. REP, No, 359, 92d Cong., lot Sea. 20 (1971).
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In 1982, this section was codified into Title 10 by the DOD Authorization Act for FY83. 3

The Senate version of that bill had contained a requirement for unit cost reporting. The House
version contained a provision that required SARs on programs that exceeded $200 million in
RDT&E or $1 billion in procurement funds,4 Comprehensive SARs were required annually with
abbreviated SARs quarterly only when there were changes in cost, performance or schedule. In
conference, the Senate receded with an amendment that incorporated the House SAR requirement
into the Senate provision requiring Unit Cost Reports.5  The SAR was intended to improve
congressional oversight of cost growth in major defense acquisition programs,6

Although this section has been changed many times, it has been significantly amended only
three times, In 1984, the format of the SAR was amended to require additional information as
well as bring the reporting requirements in line with internal DOD acquisition policy.7 This
amendment was based on proposed modifications submitted by the DODW8 The Congress
expressly rejected the proposal, however, that the SAR not be required until full-scale
development waa scheduled to commence, 9

In 1985, the SAR requirement was again amended to require the Secretary of Defense to
submit a full life cycle cost estimate for each acquisition program in the SAR after the first quarter
of Fiscal Year 1985.10 This amendment was the result of congressional dissatisfaction with the
December 1984 SAR. The Senate Armed Services Committee had noted that key cost and
schedule data had been omitted from that SAR without formal consultation with Congress,
thereby rendering the report useless for the purpose of congressional oversight, 11

Most recently, the National Defense Authorization Act for Fiscal Year 1993 amended this
section once again to bring it in line with DOD acquisition policy. 12 Specifically, the changes
redefined the term "major contract," changed references to the time frame within which certain
production rates are applicable and changed the term "more than" to "at least" when it appears in
sections 2432 and 2433, Unit Cost Reports. Other changes relevant to the SAR process include
increasing thresholds for qualification as a major defense acquisition program, allowing the
Secretary to adjust those thresholds, and allowing the Secretary to waive the SAR requirement. 13

3Pub, L, No, 97-252, § 1107, 96 Stat, 739-46 (1982),
4That House provision would also have required the program manager to submit reports to the Service Secretaries
upon belief that there would be a 15% increase in contract cost or 15% slip in contract schedule. The Secretary
would then be required to so report to the Congress. This provision was deleted in conference,
3H. CONF. REP No, 749, 97th Cong., 2d Sess, 171 (1982). The two provisions were codified into Chapter 139 of
Title 10 as two related sections, §§ 139a and 139b,
61d.
7DOD Authorization Act for FY 1986, Pub. L, No 99-145, § 1201, 99 Stat, 715-161 (1985).
8H, R. Rep. 691, 98th Cong,, 2d Sess. 271 (984),
91d.
lODepartment or Defense Appropriations Act for FY 1987, Pub. L. No. 99-500, § 101(c), 100 Stat. 1783 (Identical
legislation omitted).
1 HR. IREP. No, 145, 99th Cong,, 2d Sess, 468 (1985).
12pub. L. No. 102-484, § 817(c), 106 Stat. 2455 (1992).
131d. H. R. Rep, No, 966, 102nd Cong,, 2nd Sess, 728 (1992).
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One Air Force commenter also notes that it "currently submit[s] duplicative information in
the SAR, the DAES, and the Acquisition Program Baseline (APB), with enough format and
timing differences to require each report be prepared and submitted separately. In addition,
because of the timing differences, often the data differs forom one report to another on the same
program." 17

However, the Office of Acquisition Policy & Program Integration, Under Secretary of
Defense (Acquisition) states that there is not much to be gained by additional, minor modification
of reporting requirements. That Office indicates that some consolidation already has been
accomplished through modification of internal procedures. 18

Overall, however, certain issues have arisen based on the structure and implementation of
this section. Such issues include: Whether the current statutory detail of the SAR is necessary for
Congress to effectively oversee major defense acquisition programs? Whether the reporting
requirements of this and related statutes can be streamlined and made more consistent with DOD
internal reporting procedures? Whether related reports required by this chapter can be
consolidated into one meaningful report?

3.1.3.4. Recommendation and Justification

Amend to remove detail and to incorporate Unit Cost Report
requirement currently In 10 U.S.C. § 2433.

The Panel recognizes that the Congress clearly needs to receive cost and program status
information on major defense acquisition programs, This data is necessary for effective,
meaningful oversight, However, the processing of this required information can, and should be,
streamlined, Therefore, the Panel recommends revising this section to make the information
contained in the SAR consistent with that which is used by the DOD to internally manage major
defense acquisition programs.

In essence, the Panel's objectives are in many ways the same as those propounded in the
Center for Naval Analysis Report. 19 The Panel proposes to:

* Provide a single, authoritative, credible, easily understood source of status information
on weapon systems for program managers, Service Acquisition Executives, OSD, the
Congress, and related agencies (i.e., OMB, GAO).

0 Minimize the burden on PM. and their staffs of preparing and updating the report,

17Memorandum from Col. Blaise Durante, Assistant Deputy Assistant Secretary (Management Policy apd
Program Integration), Assistant Secretary (Acquisition), Department of the Air Force, to Maj Gen John Slinkard,
HQ AFSC, dated 19 Feb. 1992.
18Letter from Mr. John D. Christie, Director, Acquisition Policy & Program Integration, Under Secretary of
Defense (Acquisition), to Mu, Theresa Squillacote, dated 10 Sep. 1992.
"9 Redesigning the Selected Acquisition Report, supra note 14 at 4-5.
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3.1.3.3. Law in Practice

The requirements of the SAR are implemented by DOD Maauzal 5000.2M, Part 17,
Selected Acquisition Reports, and DOD Directive 7000.3-G, reparationand iew of Selected
Acquisition Reports. Additionally, the DOD has developed software, called the Consolidated
Acquisition Reporting System (CARS) with different modules for the SAX, the Defense
Acquisition Executive Summary (DAES) and for acquisition program baselines.

Although DOD has learned to manage SAR reporting, and, indeed, itself initiated this
reporting as an internal oversight procedure, the current statutory framework is characterized by
complexity and excessive detail. In a study conducted by the Center for Naval Analysis, it was
found that "the median effort required for preparation of a SAR is 80 man-hours and the median
elapsed time for preparation is about 3.5 weeks, with about 8 weeks required for the review and
approval process after the SAR leaves the PMO." 14 It has also been noted that it takes users
about three and one-half hours to review the SARs. Further, Program Managers are faced with
the burdensome requirement to prepare a large number of reports for the various levels of the
Department and Congress, A survey of Army Program Executivv. Officers indicated that Army
Program Managers spent between 300 and 600 man-hours of effort annually in preparing all of
their SARa and quarterly UCRs.15 These numbers do not include the time preparing the DABS
and other reporting requirements facing PMs,

In addition, there is considerable duplication In the various internal and congressional
reporting requirements. As one Army Program Executive Officer noted:

(Duplication] exists among the Selected Acquisition Report (SAR),
Defense Acquisition Executive Summary (DAES), Unit Cost
Report (UCR), Program Baseline and Annex, and the Army
Acquisition Management System (AAMS). Cost end funding data,
program schedules, and milestones are contained in four of the five
reports. Program Acquisition/Unit and Unit Flyaway Costs, as well
as procurement and delivery information and contract status, are
contained in three of the five.... In spite of this redundancy, data
must be entered separately into each report data collection system
to generate output, Duplication of effort is a major contributor to
confusion and controversy among program reports. 16

14 Center for Naval Analyses, "Redesigning the Selected Acquisition Report," CRM 89-204, 4-5 (September 1989).
15Memoranda from the following Department of the Army Program Executive Offices to the Deputy General
Counsal (Acquisition), Department of the Army: M4j Gon Dewitt T. Irby, Jr, Aviation, dated 20 Apr. 1992; Mr.
Dale G. Adams, Armaments, 10 Apr. 1992; Brig Gen. Robert A. Drolet, Air Defense, dated 8 Apr. 1992; Ms.
Mary D. Kelly, Plans and Programs, STAMIS, dated 23 Mar, 1992; Brig Gen Otto Guenther, Communications
Systems, dated 20 Apr. 1992; Maj Gen William Harmon, Command and Control Systems, dated 10 Apr. 1992; and
Lt.Gen Robert Hammond, Strategic Defense, dated 13 Apr, 1992.
16 Memorandum from Brig Gen Robert A. Drolet, Air Defense, to Deputy General Counsel (Acquisition),
Department of the Army, dated 8 Apr. 1992,
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* Subsume, to the greatest extent possible, ruIevant parts of all similar documents or

reports which are not currently included in the SAR.

* Standardize definikions and ýerminology.

0 Eliminate redundant items of infornmation.

a Give the Secretary of Defense discretion and latitude to properly and effectively
manage these programs,

* Remove the excessive detail from the statute.

To accomplish this, the statutory definitions and itemized description of the information to
be coittalned In a SAR would be deleted. The Secretary of Defense would be given the authority
to promulgate guidelines to describe the information to be included in the SAR, The information
would be consistent with that which is currently required by the internal reporting system.20 In
this manner, repeated amendment of this requirement to conform it to internal DOD procedures,
as has occurred in the past, would no longer be necessary. This framework would also increase
the flexibility of DOD, In exercising this flexibility, however, the Department will have to be
cognizant of the past problems which led Congress to enact such statutory detail,

The Panel recommends that the Unit Cost Report sectiot1 at 10 U.S.C § 2433 be similarly
streamlined and that the requirement for a unit cost report appear in this section and not in a
separate statute,2' To that end, the proposed statute requires, at subsection (f)(1), that the
Secretary of Defense shall require the program manager to submit to the service acquisition
executive a written report on the unit costs of the program, Subsections (f)(2)(3) and (3) contain
the congressional reporting requirement currently set forth in the UCR statute, § 2433, Although
the definitional sections have been deleted, the Secretary of Defense may define pertinent terms
through implementing regulations.

Specifically, the proposed statutory language adding the UCR requirement to the SAR
statute would delete the separate 25% breach standard currently set forth in the UCR statute,
This deletion would remove the onerous penalties incurred by a 25% breach currently set forth in
the UCR statute, 10 U.S.C. § 2433. This change is discussed in greater detail at chapter 3.1,4.

This new SAR will serve the purpose which Congress and the Department originally
intended but will greatly reduce the administrative burden of the reporting agency, It will allow
for a consistent, streamlined reporting process utilizing the same data base and the same
information, The Panel notes In support of this reconunendation that these two sections were
originally enacted as two related sections, and that the legislative history of these sections
indicates that the Congress viewed these reports as analytically related to each other, It was only
as the amount of detail set forth in the sections increased that the two reporting requirements

201n addition, the requirement for the submisinon of proliminary SARs would be deleted as redundant.
21S#e Ch. 3.1.4. of this Report
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were clearly split into two separate, statutory provisions, If the legislative detail is decreased, as
the Panel proposes herein, the rationale for separate provisions is eliminated.

The Offices of, the Assistant Secretary of the Army (Research, Development and
Acquisition), Assistant Secretary of the Navy (Research, Development & Acquisition) and the
Assistant Secretary of the Air Force (Financial Management) have concurred with these
recommendations. 22

The Office of the Under Secretary of Detense for Acquisition recommends that sections
2432 and 2433 remain separate, 23 That Office is concerned that consolidation of the statutes
would lead to confusion because the SAR is a report for Congress and the UCH is internal,
Additionally, that Office is concerned that the combination would result in a mandatory
requirement for quarterly SARs in order to accommodate the quarterly UCR.24 However, in the
interest of streamlining, the Papel believes that the two sections can be effectively combined. The
addition of the UCR requirement to this statute does not alter the quarterly SAR provisions. The
Panel clarifies that its intent is WA to generate a quarterly SAR, Rather, the purpose is to
streamline and to significantly reduce the administrative burden of redut:dant reporting
requirements,

Finally, as noted above, Congress recently made changes to this section. The changes
recommended here are consistent with and a follow-on to those recently made. However, if this
proposed consolidation is not accepted, the SAR should remain as it exists, The personnel
responsible for preparing it have established additional procedures and can accomplish the task,
however cumbersome,

3.1.3.5. Relationship to Objectives

Amendment of this statute will further the goal of streamlining DOD acquisition practices
while maintaining effective congressional oversight. Retention of this statute will also specifically
promote the Panel objective that acquisition laws should, when generating reporting requirements,
permit as much as possible, the use od data that already exists and is already collected without
imposing additional administrative burdens.

22Merorandum from Mr, Stephen Burdt, Director for Program Evaluation, Office of the Assistant Secretary of the
Army, to DOD Advisory Panel, dated 21 Sep. ! 992. The other two offices listed above have orally confirmed their
endorsement of this proposal. Assistant Deputy Assistant Secretary (Management Policy and Program
Integration), Assistant Secretary (Acquisition), Department of the Air Foice, notes that "if the SECDEF actually
reduces the program office reporting workload and increases the use of a common data base, then we would be in
agreonment with the recommended change,, [However,] our experience with [such] involvement is that attempts
to change the reports, e.g., the DAES, actually result in additional workload for the Services." See Memorandum
from Col. Blaise Durante, Assistant Deput, Assistant Secretary (Management Policy wid Program Integration),
Assistant Secretary (Acquisition), Department of the Air Force, to Maj Get John Slinkard, HQ AFSC. dated 19
FNb, 1992,
23Memorandum from Mr, Gegie Porter, Prirncipi Deputy Director, Acquisition Policy & Program Integration,
Under Secretary of Defense (Acqutsitioui), to DOD Panel, dated 9 Nov. 1992.
2 41d. As currently writton, this statute requires a quarterly SAR unlesj an identified breach has nt orcurred. This
language is interpreted as not seoting forth a mandatory requirement for a quarterly SAR.
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3.1.3.6. Proposed Statute

§ 2432. S'olected Acquisition Reports; 1JLogCost eprsu

(a) in two eatiet

(1) Thc tOnn "program acquAieiin unit soot", vith reepcwt to a maorF defense (asquisiietio
pmogrvem, aean the amount cqual to (A) the total coat for da'elopmoent and procuroem enof, and
system speeific Wiitar eenstnaction for, the acquishiein puegiam d-Wi~dd by (6) the rnmwbff-ef
fiMly cenflgured end items to be: produeed for the acquiskitin pregrom.

(2 The tcrm "prosueln Ortga" ihreett aor defeas. acquisito
pperoram memno the amoun equal to (A.) the total of all firnds programed to be "!aiablefr
obligation for prowrtment fbr the program for a fiseal year, redueed by !he -amountr of 16nds
proglrammed to be awailable for obligation for eveh fiscal year for advanczd procuremen for sc
prsogrm int any subsequent your andioecd by mny amount appropriated In yarm before oush.
fiseal your for adyanoW preourem tfr sugh prrm in.. wok flesal year, di~ded by()" th
numrber of A~ly co~rnfgrd end items to be procured Yith sueh funde during ouch flcssl year. if foF
any fisoal year the Fand. appropriated, or the nmober of fiily senfigurcd end items is be

pu~hosfisom these protmpmwd, the procsurement unit cost shall be rmAsed io reflefl the
appropriated amounts and quantiides.

(3) The 4u-"ao t o ntra800t", With r66pcOG Wc a maor defenc roquisitien ru.gmn,
Means Geah ofC tch six largest prime, asseslate or Oeownneut furnished equipment contrasts
under the program tAt is in eoeess of $40,000,0O

(4)4h-. ton "Ail! life cycle soot", vith respeot to a-eMei'-defiense aq~uisklen paseoam"
has the meaning Viy'en the term "yost of the progrmm" in scctlon 14341(b)(2) ofthis thit.

(b-fj( 1) The Secretary of Defense shall submit to'Congress at the end of each fiscal-year quarter
a report on current major defense acquisition programs. Except as provided in paragraphs (2) and
(3), each such report shall include a status report on each defense acquisition program that at the
end of such quarter is a major defense acquisition program. Reports under this section shall be
known as Selected Acquisition Reports,

(2) A status report on a major defense acquisition program need not be included in the
Seletted Acquisition Report for the second, third, or fourth quarter of a fiscal year if such a report
was included in a previous Selected Acquisition Report for that fiscal year and during the period
since that report there has been--

(A) less than a 15 percent increase in program acquisition unit cost and current
procurement unit cost; and

(B) less than a six-month delay in any program schedule milestone shown in the
Selected Acquisition Report.
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(3)(A) The Secretary of Defense may waive the requirement for submission of Selected
Acquisition Reports for a program for a fiscal year if-

(i) the program has not entered full scale development or engineering and
manuftcturing development;

(ii) a reasonable cost estimate has not been established for such program;
and

(iii) the system configuration for such program is not well defined.

(B) The Secretary shall submit to the Committees on Armed Services of the Senate
and House of Representatives a written notification of each waiver under subparagraph (A) for a
program for a fiscal year not later than 60 days before the President submits the budget to
Congress pursuant to section 1 105 of title 3 1 in that fiscal year.

(@)(I1) Ekeh Weleoed Aoquisltion Rclport for the firmt quterer for a fiscal yoau shal Include

(A) the some in&fomaion, in detailed and eowmvmaiad form, asisI provided in
rseprts subwkted under gection 2131 of ths Witl,

(B) the surront program acquisktion unit ems for sash moo~jr defease Gapquiition

included I6 it Selected Aequise'tion Repert te the end of the guantc for which the :urrcflt rePort is

(C) such other infrmation as the Seerewyr of Defense considwer appopiate.

(2each Sceleted Aequisitlon Repor for the first quarter of a fiseal year shall be dosi'e
to providc tothe Committes n Armed Ser~see of the Senate and Nowi. of Rcpneentetivcs the
infrhmatin such Committees nee o perform their oversight fibntlone. The Gweivy a o
D&ehae nmy-pprove chang~es in the 9onten of the Selested Acquisition Report if the Seerctar
ppevidcc sush Committees %ith written notification of such changes at least 60 days befei'.-4h.
date of the report that inporporaes the ohan~o3.

(3) in tkddition--to the mater-ial rcqUired by pararnheS(1 and (2), aeah Selected
Aequisition Repmi for the first quartc of a fiseal year shall inldo the Ifolkwing

(A) A M!i life cycle soot analysis fe,-sash--m~e defense acquisition progra

(B) if the system that is included In that mjoer defense acquiskitin programn halla

(G)Pfeustler i FM~ON OF AQI maorF defense ttcguisitien program included-
inthe-Fepoit that is produced at a *atc of a-it units or; mo~-er OFyec, including (with respcot to
ea01h SOuh PrograFM) the fo'lloWIng8
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()specification of the baseline production rate for- cach year of production

deoision to pr~oeed with produetion (eoommonly refferred to as the "Milestone 1III"deeisieffy

(ii) Specification, for ouch of the two budget years Of produetion under-the
program, of the mfinilum SUtaNW6ng produteion rate, deffined as the prduetion rate for aach
budget Year that is necessary to keep production lines open while ma-intairing a base of rsosv
vendors and suppliers,

ORi) Speeificaition, for each o teke twos budget Years Of produOction un~eF he

that is attainable with the fecilities and tooling programmed to be available for preOOuCRmnt undor
the program cr othefwilse to be pFOvided with Governiment fiinis,

Ol) Speelfisation, fOr each of the two budget years Of production, of the
eument produe!tion rate, defINe-d as- the production rate for each budget year for w~eh thc FSPOA
is submitted, based en the bigtsbttedt ConSress purSUant to section 110-5 oftA-34-,

(Y)Gotl"ilet f anyoOstyariftOO-
(1) between the budget your procurment unkIt -o4---t-wth

product-ion rate specified pursuant to clausG (ivY) and the and the bud ot yearlmoeurelment unit
costs at the minimirum sustailingft productionl rEat specificd pursu -to l4 e(i~

(11)-between the total remaining procurement cost at thwe soeri
production rate specified puesuant to clause (-iv) and the total remaining preourcment cost at the
mofiwEum ~fiproduIellon rate speeified pumdrsuat-te~ame..()

(Yi) Estimtionoof a at aitee-
(1) between the budget year P~oeuremernt u!nit costo at the curent

pv1edudel at.e posified PUFOiUA.t Weolause @v) and the budg-A year- prceuremlant uni eot a h
madmum prductioni fete-seiffied pursuant to clause.iii*-a&Rd;

(.11) between the total ~eanMj- efermentcot.-m-the o~tim
PFeduOifi.etion-speei6ed UPI OF clause (i'v) and the 4-ot.11 remaiining cost -at the maximumn
pi~eduenratawifi.d-uftdffer-l*st-ise 0

under clAUSe (Wv); and

mauMum-jFduetion rate epeci'fied under cl~as-(,iii) an~d--the-o wieurrl- production Fate specified
under aluse-44

(4-eetdAust-nRprt P h-fftqatrO year O& shall be knOWn ats
compeflhensive annual Seiceted Asquiestion Report~s
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L'"-ho- Sc~etury of Defense shagl cnsurc thnit p&Fagfftph (4) of subseetion (a) is
implemen"e4- ifrta-uidm munner~, to the~ extcnt PRrtieabl, throughout the Dcpartment e
Defense.

(h)(1) Selected Acquisition &,~ -o h is urg fafsi year shall be known as
com~enpre anua Selected AcuptonRprs

(2) Selected Acquaisition Reports for the setcond. -third. and fourth Quarters of a..fiscal .mar
shall be~i as quarterly Selected Acquisition Reports,

(3) -el.cted Acquisition Reporlt fjlhajrst quarter of a fiscal year shall be dasine
to provi de to the Commdittees on Armed Services of the Sen~Ate Hnlguse of Representatives, the
infomation such Co q~1~~es need to performn their..irsigbl. fuinctions. In the interests q±
consistency and streamlining of reorting. the Secretar ol ajshal Inld in teSlce
,&qiiinRprs uhigiainsi sd teDgrma fees to manage major
defense acquisition programs.' The Secretary of Defense oh Ago 'eemne the. scope adform of
the items to be included in both the CoQmprehensive Annuil and Qqwx5
Report and issue sridehpns to ensure consistent reporting pr ocedures. The Sem
Lfly Approve iIA=ngi..athg content of the Selected Acquisition Report if the Sz~rjanqrgjdde
such Comnutees -with -written notification of suc~h cnges g os 0dy c~eto ~f

reotthat incorporates the chanaes

(4) Each Quarterly SAR shall coplain a notification of any Program Acquisition Unit Cost
-or Current Procurement Unit Cost increase of at least 15%.

(d)((I) Besh Selected Acquisition R"Mr feF the sesend, third, sAn fourth p~a~tem.-eE-a-fe
yeaf shallinolu1de-

(A) With Fespeet to camh mojor defense ikoquistokvra that was hinclded in
the most MOM~n OOMPFehOsivo annual Selcooed Arquis:on Roert,1 the infnammien dceiribod int

(B) with respoct to eaeh maorF defenno aeguisition programn tha waso noand
in -the o-mss-ct oeeM fiprehOHsi'~e aneal Solocted Aeguilskiti Report, the information desioribed

ski! be !know a Qurrl al-octed Acquisition Ropers

(e) 1nformation to be inaluded urdOr thS SUbScctONO in u Quarerly Selected Acquisition Report
With Fespeot -%e a maorF defense aequisition progr-am4 kas fellows!
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(3) The plogram uogqu3isifn unit eosir

(4) ATh aurrcn praeurmmcnt ooat for the pmgfwazn

(5) The current prooeurcmcint unit cost for the pmrorm.

(6) ThO FRRetOn for My changO in prga aeqieitio Got, PrSogrM acquisitiont Unit cost

praouromontM cset, or proour~ement ui otoinprogram sehedule fOwn the prficuo Seletde

T-~he mqer eentreets under- the pregroun and th-eAW IaefO8Fel-fty-Oeeste- eh-o~dule
ue~ nderufithoeseceIntraete esi the last Faiseted Aeguioltien Report.-

(8) The completien status ot-the program (A) e~prcssed as thO POerNtag &hA the nUmbG
efl.ea for Which funds heye been a-pprpriated for tht prO@GrM is Of * therumbSr of year~fs
whieh is is planned that ftsdo -,&ibo prprao fer !he pregrfm, Wn B esepreese'd-eas
porOOntAg that thc AMOU~t Of finads t.hat4 keebn approprited forte pormi o h o
amount of funds which it is planned %il1 be appropriated for- the pregrawi.

(9) NegeOFMhh~iahl4S inee.the lost Seleetod Asquishitin Repokm

(4) (g) Each comprehensive annual Selected Acquisition Report shall be submitted within. 60 days
after the date on which the President transmits the Budget to Congress for the following fiscal
year, and each Quarterly Selected Acquisition Report shall be submitted within 45 days after the
end of the fiscal-year quarter. A prelitninary report shril be subwmied for eseh eannal Booe)

Asokie Roer- Yvthin 30 days of the date on which the President submita-the Rudgt-e

(S) (d) The requirements of this section with respect to a major defense acquisition program
shall cease to apply after 90 percent of the items to be delivered to the United States under the
program (shown as the total quantity of items to be purchased under the program in the most
recent Selected Acquisition Report) have been delivered or 90 percent of planned expenditures
under the program have been made.

0(4)1) (c) Total program reporting under this section shall apply to a major defense acquisition
program when funds have been appropriated for such and the Secretary of Defenhe has decided
to proceed to MRill-ea engineering and manuIfaturingdevelopment of such program. Reporting
may be limited to the development program as provided byteSceAyo.]ees'gigii
promulgated pursuant to subsection (b)(3 ýa-pmfagi Ph (2) before a decision is made by the
Secretary of Defense to proceed to fall-seel, engineering an au " development if the
Secretary notifies the Committees on Armed Services of the Senate and House of Representatives
of the intention to submit a limited report under this subsection not less than 15 days before a
report is due under this section.

(2) A lindtod report undfr this subse~tion Shall inRGIIIthcfollwing
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(3) .• lt skimn bemenieni requirements fv a limited report under this subsection shall be she

sme as for quarerly Seledted A°quisition Repot ibr total program reportin;.

m () Whens acuniti ost basis, to submitetoothe service acuuisition
excutive designated by the Secretary concerned a written report on the unit costs of the
program, This report shall be known as the Ucut Cost Repont. It shall be submitted not more
othn 30rolendar days after the end of the quarter. The Secretamy of Defense shall issue
reulations imsiementing this requirement.

(2) When a unit cost report is submitted to the so uis executive designated by
the Secretary conce _red under this section with respect to a major defense acouisition proraim
th s2i, shall determine whether the current program acquisition unit
for the program has increased by at eIast 15 percnn ver the program acquisition unit cost for the
program as shown in the Baseline Report.

(3) When a Unit cost report is submitted to the seieaqiiinoeuiedsgae
the Secretary concerned under this section with respect to a malor defellse acqguisition progjgra
tha is .prgoxirment Drogram. the service acquisition executive, in addition to the d etrminaiojg
under paragraph (2). shall detenjnine whether the current p~ Qcurement unit cost for the .pLQgr=
hasincrealed by at least 15 percenL.t over the procurement unit cost for the program mnjdn-ftAjn
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(4) If. baoed upon the service acquisition executive's determination, the Seuretary
concerned determines (for the first time since the beginning of the current fiscal yearl that the
current program acquisition unit cost has increased by at least 15 percent as determined under
paragraph (2). or that the current procurement unit cost has increased by at least 15 percent as
deternegd uInder paragraph (3). the Secretary shall notify Congress in writing f such
determination and of the increase with respect to such pro&=am within 30 days after the late on
which the seivice acquisition executive reports his determination of such increase in such ujit cost
to the Secrtr and shall include in such notification the date on which the determination was
Ma'25

25Sections (f)(2), (3) and (4) which appear in this revised SAR statute were taken directly from 10 U.S.C. § 2433.
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3.1.4. 10 U.S.C. § 2433

Unit Cost Reports

3.1.4.1. Summary of Law

This statute requires the program manager for a major defense acquisition program to
submit a quarterly written report on the unit costs of a program to the service acquisition
executive when certain thresholds are met. Moreover, it dictates that sich reports contain
program acquisition uit cost, procurement unit cost, any cost variance or schedule variance since
the Baseline Report was submitted, any changes fom program schedule milestonhes and various
additioral information.

Such reports must be filed if the program acquisition (or procurement, if it is a
procurement program) unit cost has increased by 15% or more over that shown in the baseline, or
the total cost variances or schedule variances have resulted in a 13% increase in the cost of the
contract since signed and if such a report had not been previously filed dtaing the current fiscal
year. If it is discovered, after such report that the current program acquisition (or procurement, if
it is a procurement program) unit cost has increased by 5% or more over the current cost as
shown in the most recent report or the cost variances have resulted in a 5% increase, an additional
report must bo submitted.

Subsequently, the service acquisition executive Is charged with determining whether the
current cost has increased by at least 15% or by at last 25% over the cost as set out in the
baseline. If the Secretary agrees with such determination, he must notif Congress and include all
information previously described as required. This information is included in the Annual SAR.

If the increase Is at least 25%, the Secretary of Defense must cert*l that the program is
essential to the national defense, there are no alternatives, the new estimates are reasonable, and
the management structure is adequate.

"3.1.4.2. Background of Law

The requirement for unit cost reporting first appeared as a freestanding provision in the
DOD Authorization Act for FY82. 1 In 1983, the Congress enacted this section as a permanent
requirement. 2 The language originated I-,, the Senate version of the bill, The Senate Report
noted:

The committee remains seriously concerned about the continued
escaiatlon in the unit costs of some of our major defense systems.

-Pub. L. No. 96486, § 817, 95 Stat. 1129 (1981).
"2 DOD Authorikation Act for FY 1983, Pub. L, No, 97-252, §1107, 96 Stat, 746 (1983),
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. . . The Committee believes that the cost tracking mechanism
approved by the Congress last year is a reasonable and workable
method of giving excessive unit cost growth the level of visibility
and accountability that it deserves, Therefore, the committee
recommends placing the requirement for the unit cost report system
approved last year in permanent law. 3

In 1984, the provision was amended to add the requirement that the program manager
submit reports to the service secretary upon reason to believe that a 15% increase in contract cost
or 15% slip in contract schedule, The secretary would then be required to so report to the
Congress.4 It was also amended to add the current Baseline Report definition. Overall, the
requirement was designed to control unit cost growth by identifying at an early stage major
defense systems experiencing cost growth problems. 5

In 1986, this section was redesignated to its current section. "In 1989, the section was
amended to eliminate separate quarterly internal unit cost reports by consolidating those reports
into the internal Defense Acquisition Executive Summary Reports, It also consolidated the
external unit cost exception reports by consolidating them with the SARs, and standardized
certain cost and baseline reporting criteria. 6 The conferees noted that further streamlining was
warranted not only for congressional reports but also for reports required of program managers
by the Secretary of Defense and by the services, 7

Most recently, the National Defense Authorization Act for FY 1993 amended this section
to extend the internal report deadline, to substitute "at least" for "more than" when describing the
triggering unit cost increase, to alter the date of the Secretary's congressional reporting
requirement, and to alter the circumstances when a unit cost breach triggers a SAR. 8

3.1.4.3. Law in Practice

The reporting requirements are implemented by DOD Manual 5000,2M, Part 18, Unit
Cost Reports.

Commenters noted that unit cost reports generally serve a useful purpose, One Army
Program Executive Office stated that "the UCR as presently used provides feeder information to
the SAR and as such would be very difficult to eliminate as it provides the necessary in depth data
to substantiate the SAR. It also serves as the documentation provided to the Cost Analysis

3S. REP, No, 330, 97th Cong., Ist Sess. 147 (1983).
4This requirement was initially proposed by the 1983 House DOD Authorization bill as an amendment to the SAR
statute but had been deleted in conference. It was reproposed the following year as an amendment to this section.
5H,R. REP, No. 691, 98th Cong, 2d Sess, 271 (1984).
6 National Defense Authorization Act for FYs 90 and 91, Pub, L. No. 101-189, 103 Stat. 1352 (1989).
7HR REP, No, 33 1, 101st Cong., Ist Seass. 603 (1989),
8 Pub, L, No. 102-484, § 817(d), 106 Stat. 2456-57 (1992),
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Improvement Group for their use in validating the cost for the program involved." 9 One Air
Force commenter also opposes outright elimination of the unit cost report. 1o

However, an increase in unit cost may be a false indicator of a problematic program. An
increase in unit cost may be the result of many things not related to program health. For example,
if Congress or OSD alters program funding or quantity, unit cost may be adversely affected,
Often, unit cost breaches may result from these funding or quantity perturbations.

Moreover, it is sometimes difficult to determine exactly how a unit will be measured, In
an armored vehicle or aircraft program, there is usually no problem identifying the unit. However,
in a missile, rocket, or communication program the task is more difficult because numerous
components may be necessary for the system to operate and they are not all self-contained, Units
may be artificially designated, raising further questions as to the relevance of a breach to the
health of the program,

Failure to submit required reports or certifications in the statutorily-required time will
trigger the suspension of the obligation of funds. This penalty, if imposed, may result in program
delays with greater costs than savings, Fortunately, action is usually taken in time to avoid
suspension of obligations.

Additionally, DOD does not solely manage its programs in terms of unit cost, but in terms
of cost, performance and schedule. Decisions to terminate programs are generally not made
because unit costs are exceeded but for affordability considerations and for failure of program
performance or inability to counter the relevant threat.

As one commenter noted,

program termination should not be made solely on the increase in
unit costs. Under APB procedures, OSD has created separate cost
reporting requirements for R&D, procurement, and MILCON, and
this information should be used in conjunction with the unit cost
reports to determine program health. Granted, when programs
reach the media and congressional floor, much is made of increase
in unit costs, playing on public ignorance of all the factors that enter
into increase in unit costs. 11

9Memorandum from Lt. Gen. Robert Hammond, PEO, Strategic Defense, to General Counsel, HQ Department of
the Army, dated 13 Apr. 1992,
10Memorandum from Col. Blaise Durante, Assistant Deputy Assistant Secretary (Management Policy and
Program Integration), Assistant Secretary (Acquisition), Department of the Air Force, to Maj Gen John Slinkard,
HQ AFSC, dated 19 Feb, 1992,
1 ld.
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3.1.4.4. Recommendation and Justification

Repeal; Incorporate Unit Cost Report requirement into 10
U.S.C. § 2432.

The Panel recommends repeal of the unit cost reporting statute. Sufficient information
necessary for effective congressional oversight, and to track cost growth of a major defense
acquisition program, will be included in the SAP, as proposed to be amended. Further, unit cost
reports are in many cases not relevant barometers of program health, The Panel acknowledges,
however, that unit cost can sometimes serve a useful purpose, and that the requirement should be
incorporated into the SAR statute.

The Panel specifically recommends deletion of the dual 15% and 25% breach thresholds,
The Panel proposes retention of the 15% breach threshold, as it would generally encompass the
25% breach, In the current language of the section, the 25% breach also triggers a number of
potentially onerous consequences for the program, e.g,; suspension of the obligation of funds.
Under the proposed statute. ,he 15% breach triggers solely a notification to the Congress, The
Panel believes that this notification should be the only statutorily mandated consequence of a unit
cost breach, Upon notification, the Congress may take whatever oversight action it deems
appropriate, including suspension of funds,

As noted in the analysis for 10 U.S.C. § 2432, this consolidation is supported by the
relevant military departments, The Office of the Under Secretary of Defense for Acquisition
recommended that this statute remain separate from the SAR statute, However, as discussed in
the rationale for amending 10 U.S.C. § 2432, the Panel would combine them in the interest of
streamlining and to ease the administrative burden of duplicative reporting requirements,

3.1.4.5. Relationship to Objectives

Repeal of this statute, and consolidation of its broad reporting requirements into 10
U.S.C. § 2432, will further the goal of streamlining the DOD acquisition process while
maintaining effective congressional oversight. Repeal of this statute will specifically promote the
Panel objective that acquisition laws should, when generating reporting requirements, permit as
much as possible the use of data that already exists and is already collected without imposing
additional administrative burdens.

3.1.4.6 Proposed Statute

Subsection (f)(1), (2), (3) and (4) of proposed statute for 10 U.S,C. § 2432 provides as follows:12

12The standard format of this Report is to p isent proposed statutory changes in a "line-in, line-out" format.
However, this recommended consolidation, and other consolidations proposed within this chuipter (chu,3,3.5,
3.3,.24 thorough 3,3,28; 3,3,32, and 3.5,1 through 3.5,8) do not readily lend themselves to this format. Frequently,
a untuber of separate sections are being subsuned within the proposed statute, Therefore, to permit a direct
comparison between the proposed and the current statutory language, the relevant portion of the proposed,
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(W)(1) Unit Cost Reports-- The Secretary of Derense shall require the program manager for a
major defense acquisition program, on a guartmr1y basis. to submit to the service acquisition
executive designated by the Secretar concerned a written report on the unit costs of the
program. This report shall be known as the Unit Cost Report. It shall be submitted not more
than 30 calendar days after the end of the quarter. The Secretary of Defense shall issue
regulations implementing this requirement.

(2) When a unit cost report is submitted to the service acquisition executive desiunated by
th.Secret concerned under this section wAth respegtto a mn or defense acquisition program.
the servide acquisitioe ecutive shall deterine whether the cu= nrogar acqujc
for the program has increased by at least 15 percent over the program acquisition unit cost for the
pro&=m as shown in the Baseline Report.

(3) When a unit cost report is submitted to the service acquisition executive designated by
the Secret=ry concerned under this section with respect to a rngosir defense acquisition prograre

that is a pr6curement pro&ram. the service acuisiti..on executive. in addition to the determination
under paragraph (2). shall determine whether the current procurement unit cost for the program
has increased by at least 15 percent over the procurement unit cost for the program as set forth in
the Baseline R~eport.

(4) If. based upon the service acquisition executive's determination, the Secretary
concerned determines (for the first time since the beginning of the current fiscal yearO that the
current program acquisition unit cost has increased by at least 15 percent as determined under
paragmrah (2). or that the current procurement unit cost has increased by at least 15 percent as
determined under paragraph (3). the Secretary shall noti, Congress in writing of such
determination and of the increase with respect to such program within 30 days after the date on
which the service acquisition executive reports his determination of such increase in such unit cost
to the Secretary and shall include in such notification the date on which the determination was

Current Statute.

The text of the current section 2433, to be repealed and replaced in part by proposed subsections
(f)(1), (2), (3) and (4) of section 2432, provides as follows:

10 U.S.C. § 2433. Unit cost reports

(a) In this section:

(1) The terms "program acquisition unit cost", "procurement unit cost", and "major
contract" have the same meanings as provided in section 2432(a) of this title.

consolidated statute is reiterated in the individual analysis, together with the text of the current law -- neither one
using the "strikt-out" format,
13Subsections (1)(2), (3) and (4) which appear in this revised SAR statute were taken directly from 10 U.S.C. §
2433.
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(2) The term "Baseline Selected Acquisition Report", with respect to a unit cost report
"that is submitted under this section to the service acquisition executive designated by the
Secretary concerned on a major defense acquisition program, means the Selected Acquisition
Report in which information on the program is first included or the comprehensive annual
Selected Acquisition Report for the fiscal year immediately before the fiscal year containing the
quarter with respect to which the unit cost report is submitted, whichever is later,

(3) The term "procurement program" means a program for which funds for procurement
are authorized to be appropriated in a fiscal year.

(4) The term "Baseline Report", with respect to a unit cost report that is submitted under
this section to the service acquisition executive designated by the Secretary concerned on a major
defense acquisition program, merns--

(A) the most recent Selected Acquisition Report submitted under subsection
(e)(2)(B) that includes information on the program, if that report was submitted for the second,
third, or fourth quarter of the preceding fiscal year;

(B) if no report was submitted under subsection (e)(2)(B) with respect to the
program during that three-quarter period, the most recent Selected Acquisition Report submitted
under subsection (e)(1) that includes information on the program, if that report was submitted
during that three-quarter period; and

(C) if no report was submitted with respect to the program under subsection (e)(1)
or (e)(2)(B)(ii) during that three-quarter period, the baseline Selected Acquisition Report,

(b) The program manager for a major defense acquisition program (other than a program not
required to be included in the Selected Acquisition Report for that quarter under section
2432(b)(3) of this title) shall, on a quarterly basis, submit to the service acquisition executive
designated by the Secretary concerned a written report on the unit costs of the program, Each
report shall be submitted not more than 7 days (excluding Saturdays, Sundays, and legal
public holidays) after the end of that quarter. The program manager shall include in each such unit
cost report the following information with respect to the program (as of the last day of the quarter
for which the report is made):

(I) The program acquisition unit cost.

(2) In the case of a procurement program, the procurement unit cost.

(3) Any cost variance or schedule variance in a major contract under the program since the
Baseline Report was submitted.

(4) Any changes from program schedule milestones or program porformances reflected in
the baseline description established under section 2435 of this title that are known, expected, or
anticipated by the program manager.
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(c)(1) If the program manager of a major defense acquisition program for which a unit cost report
has previously been submitted under subsection (b) determines at any time during a quarter that
there is reasonable cause to believe-

(A) that the program acquisition unit cost for the program has increased by more
than 15 percent over the program acquisition unit cost for the program as shown in the Baseline
Report;

(B) in the case of a major defense acquisition program that is a procurement
program, that the current procurement unit cost for the program has increased by more than 15
percent over the procurement unit cost for the program as reflected in the Baseline Report; or

(C) that cost variances or schedule variances of a major contract under the
program have resulted in an increase in the cost of the contract of at least 15 percent over the cost
of the contract as of the time the contract was made; and if a unit cost report indicating an
increase of such percentage or more has not previously been submitted to the service acquisition
executive designated by the Secretary concerned during the current fiscal year (other than the last
quarterly unit cost report under subsection (b) for the preceding fiscal year), then the program
manager shall Immediately submit to such service acquisition executive a unit cost report
containing the information, determined as of the date of the report, required under subsection (b).

(2) If in any fiscal year the program manager for a major defense acquisition program has
submitted to the service acquisition executive designated by the Secretary concerned a unit cost
report (other than the last quarterly unit cost report under subsection (b) for the preceding fiscal
year) indicating an increase of 15 percent or more in a category described in clauses (A) through
(C) of paragraph (1) and subsequently determines that there is reasonable cause to believe--

(A) that the current program acquisition unit cost of the program has increased by
more than 5 percent over the current program acquisition unit cost as shown in the most recent
report under this subsection or subsection (b) submitted to such service acquisition executive with
re~pect to that program;

(B) in the case of a major defense acquisition program that is a procurement
program, that the current procurement unit cost for the program has increased by more than 5
percent over the current procurement unit cost as shown in the most recent report under this
subsection or subsection (b) submitted to such service acquisition executive with respect to that
program; or

(C) that cost variances or schedule variances of a major contract under the
program have resulted in an increase in the cost of the contract of at least 5 percent over the cost
of the contract as shown in the most recent report under this subsection or subsection (b)
submitted to such service acquisition representativo with respect to that program;
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the program manager shall immediately submit to [the]such service acquisition executive a viit
cost report containing the information, determined as of the date of the report, required by
subsection (b).

(d)(1) When a unit cost report is submitted to the service acquisition executive designated by the
Secretary concerned under this section with respect to a major defense acquisition program, the
service acquisition executive shall determine whether the current program acquisition unit cost for
the program has increased by more than 15 percent, or by more than 25 percent, over the
program acquisition unit cost for the program as shown in the Baseline Report.

(2) When a unit cost report is submitted to the service acquisition executive designated by
the Secretary concerned under this section with respect to a major defense acquisition program
that is a procurement program, the service acquisition executive, in addition to the determination
under paragraph (1), shall determine whether the current procurement unit cost for the program
has increased by more than 15 percent, or by more than, 25 percent, over the procurement unit
cost for the program ats reflected in the Baseline Report.

(3) If, based upon the service acquisition executive's determination, the Secretary
concerned determines (for the first time since the beginning of the current fiscal year) that the
current program acquisition unit cost has increased by more than 15 percent, or by more than 25
percent, as determined under paragraph (1) or that the current procurement unit cost has
increased by more than 15 percent, or by more than 25 percent, as determined under paragraph
(2), the Secretary shall notify Congress in writing of such determination and of the increase with
respect to such program within 30 days after the date on which the service acquisition executive
reports his determination of such increase in such unit cost to the Secretary and shall include in
such notification the date on which the determination was made.

(e)(1)(A) Except as provided in subparagraph (B), whenever the Secretary concerned determines
under subsection (d) that the current program acquisition cost of a major defense acquisition
program has increased by more than 15 percen~t, a Selected Acquisition Report shall be submitted
to Congress for the first fiscal-year quarter ending on or after the date of the determination and
such report shall include the information described in section 2432(e) of this title, The report shall
be submitted within 45 days after the end of that quarter.

(B) Whenever the Secretary makes a determination referred to in subparagraph (A)
in the case of a major defense acquisition program during the second quarter of a fiscal year and
before the date on which the President transmits the budget for the following fiscal year to
Congress pursuant to section 1105 of title 3 1, the Secretary is not required to file a Selected
Acquisition Report under subparagraph (A) but shall include the information described in
subsection (g) regarding that program in the comprehensive annual Selected Acquisition Report
submitted in that quarter.

(2) If the percentage increase in the current program acquisition cost of a major defense
acquisition program (as determined by the Secretary under subsection (d)) exceeds 25 percent,
the Secretary of Defense shall submit to Congress, before the end of the 30-day period beginning
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on the day the Selected Acquisition Report containing the information described in subsection (g)

is required to be submitted under section 2432(f) of this title--

(A) a written certification, stating that--

(i) such acquisition program is essential to the national security;

(ii) there are no alternatives to such acquisition program which will provide
equal or greater military capability at less cost;

(Iii) the new estimates of the program acquisition unit cost or procurement
unit cost are reasonable; and

(iv) theemanagement structure for the acquisition program is adequate to
manage and control program acquisition unit cost or procurement unit cobt; and

(B) If a report under paragraph (1) has been previously submitted to Congress with
respect to such program for the current fiscal year but was based upon a different unit cost report
ftom the program manager to the service acquisition executive designated by the Secretary
concerned, a farther report containing the information described in subsection (g), determined
forom the time of the previous report to the time of the current report,

(3) If a determination of a more than 15 percent increase is made by the Secretary under
subsection (d) and a Selected Acquisition Report containing the information described in
subsection (g) is not submitted to Congress under paragraph (1), or if a determination of a, more
than 25 percent increase is made by the Secretary under subsection (d) and the certification of the
Secretary of Defense is not submitted to Congress under paragraph (2), funds appropriated for
military construction, for research, development, test, and evaluation, and for procurement may
not be obligated for a major contract under the program. The prohibition on the obligation of
funds for a major defense acquisition program shall cease to apply at the end of a period of 30
days of continuous session of Congress (as determined under section 7307(b)(2) of this title )
beginning on the date--

(A) on which Congress receives the Selected Acquisition Report under paragraph
(1) or (2)(B) with respect to that program, in the case of a determination of a more than 15
percent increase (as determined in subsection (d)); or

(B) on which Congress has received both the Selected Acquisition Report under
paragraph (1) or (2)(B) and the certification of the Secretary of Defense under paragraph (2)(A)
with respect to that program, in the case of a more than 25 percent increase (as determined under
subsection (d)).

(f) Any determination of a percentage incrcase under this section shall include expected inflation.
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(g)(1) Except as provided ili paragraph (2), each report under subsection (e) with respect to a

major defense acquisition program shall include the following:

(A) The name of the major defense acquisition program,

(B) The date of the preparation of the report.

(C) The program phase as of the date of the preparation of the report.

(D) The estimate of the program acquisition cost for the program as shown in the
Selected Acquisition Report in which the program was first included, expressed in constant base-
year dollars and in current dollars,

(E) The current program acquisition cost in constant base-year dollars and in
current dollars,

(F) A statement of the reasons for any increase in program acquisition unit cost or
procurement unit cost,

(G) The completion status of the program (i) expressed as the percentage that the
number of years fbr which funds have been appropriated for the program is of the number of years
for which it is planned that funds will be appropriated for the program, and (ii) expressed as the
percentage that the amount of funds that have been appropriated for the program is of the total
amount of funds which it is planned will be appropdated for the program.

(H) The fiscal year in which information on the program was first Included in a
Selected Acquisition Report (referred to in this paragraph as the base year?) and the date of that
Selected Acquisition Report in which information on the program was first included,

(I) The type of the Baselinc Report (under subsection (a)(4)) and the date of the
Baseline Report.

(J) The current change and the total change, in dollars and expressed as a
percentage, in the program acquisition unit cost, stated both in constant base-year dollars and in
current dollars,

(K) The current change and the total change, in dollars and expressed as a
percentage, in the procurement unit cost, stated both in constant base-year dollars and in current
dollars and the procurement unit cost for the succeeding fiscal year expressed In constant base-
year dollars and In current year dollars.

(L) The quantity of end items to be acquired under the program and the current
change and total change, if any, in that quantity,
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(M) The identities of the military and civilian officers responsible for program
management and cost control of the program.

(N) The action taken and proposed to be taken to control future cost growth of
the program.

(0) Any changes made in the performance or schedule milestones of the program
and the extent to which such changes have contributed to the increase in program acquisition unit
cost or procurement unit cost.

(P) The following contract performance assessment information with respect to

each major contract under the prograi:

(i) The name of the contractor.

(ii) The phase that the contract is in at the time of the preparation of the
report.

(iii) The percentage of work under the contract that has been completed.

(iv) Any current change and the total change, in dollars and expressed as a
percentage, in the contract cost.

(v) The percentage by which the contract is currently ahead of or behind
schedule.

(vi) A narrative providing a summary exprnation of the most significant
occurrences, including cost and schedule variances under major contracts of the program,
contributing to the changes identified and a discussion of the effect these occurrences will have on
future program costs and the program schedule.

(2) If a program acquisition unit cost increase or a procurement unit cost increase for a
major defense acqvisition program that results in a report under this subsection is due to
termination or cancellation of the entire program, only the information specified in clauses (A)
through (F) of paragraph (1) and the percentage change in program acquisition unit cost or
procurement unit co it that resulted in the report need be included in the report. The certification
of the Secretary of Defense under subsection (e) -s not required to be submitted for termination or
cancellation of a progrmn.

(h) Reporting under this section shall not apply if a program has received a limited reporting
waiver under section 2432(h) of this title.
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3.1.5. 10 U.S.C. § 2434

Independent cost estimates, operational manpower requirements

3.1.5.1. Summary of Law

Currently, an independent cost estimate, together with a manpower estimate, must be
considered by the Secretary of Defense prior to approval of full-scale engineering development or
production and deployment of a major defense acquisition program. Additionally, this statute
defines the scope and material to be included in both the independent estimate and the manpower
estimate. Essentphly, it requires that the Secretary be aware of the cost and total manpower
estimate of a. program.

3.1.5.2. Background of Law

Prior to the enactment of this section, the Secretary of Defense had established a process
for independent review and evaluation of service cost estimates for major defense acquisition
programs. Specifically, by regulation, the Secretary of Defense had established a Cost Analysis
Improvement Group to advise the Defense System Acquisition Review Council on matters related
to cost. That Group provided an independent review and evaluation for the Council of service
cost estimates for major weapon systems.

This section was enacted by the DOD Authorization Act for FY 1984.1 The language
originated in the Senate version of the bill. The section originally prohibited the Secretary of
Defense from approving the full-scale engineering development or the production and deployment
of a major defense program until an independent estimate of the cost of the program was
submitted and considered by the Secretary and a manpower estimate was submitted to the House
and Senate Armed Services Committees. The Senate Committee stated that it was encouraged by
the extent to which the Department was utilizing independent cost estimates to better manage and
oversee major defense acquisition programs, However, it noted that the cost estimate must be
prepared by an office which is not under the supervision, direction or control of the military
department, defense agency or other component of DOD that is directly responsible for carrying
out the development or acquisition of the program. Also, the independent cost estimates were to
include all elements of the life-cycle costs of the program. 2

The section was redesignated to its current section in 1985.3 Subsequently, the statute
was amended to define and require manpower estimates as additional submissions to the Senate
and House Armed Services Committees by the Secretary of Defense. 4 When enacting the
manpower requirement, the Senate Committee noted its concern:

lub. L. No. 98-94, § 831, 97 Stat. 682 (1983).
2S~e S. Rgp. No. 174, 98th Cong., 1st Sen. 244 (1983).
3Pub. L. No. 99-433, §i 101(a)(5) in part, 1 10(d)(15), (g)(9), 100 Stat. 995, 1003, 1004 (1985).
4Pub. L. No. 99-661, § 1208(a)-(c)(1), 100 Stat. 3975 (1985).
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. .with an inability to properly consider the manpower
requirements associated with major defense acquisition programs
during the development and procurement decision stages of these
programs. This has resulted with the Congress being confronted
with unexpected manpower requirements to permit the proper
operation, maintenance and support of new weapons systems only
after the systems have been fully developed, procured and fielded.5

The National Defense Authorization Act for Fiscal Years 1992 and 93 repealed the
requirement to submit manpower reports to the House and Senate Armed Services Committees, 6

It merely required that the Secretary "consider" the independent cost estimate and manpower
estimate prior to approving fill-scale engineering development or production and deployment. In
so amending, Congress had recognized that the bulk of reports received to date imposed no net
change on the civilian or military personnei end-strengths of the Military Departments. Hence, in
an effort to eliminate unnecessary reporting requirements, the manpower estimate reporting
requirement was repealed.7

3.1.5.3. Law in Practice

This section is implemented by DOD Directive 5000.2M, Part 6, Manpower Estimate
Repor, and by Part 15, Program Office and Independent Life-Cycle Cost Estimates, Cost
estimating methodology is also discussed in Part 8 to that Manual, Cost and Operational
Effectiyeness Analysis, at paragraph 2(b)(1 1).

Currently, because of the 1991 amendment, the statute is not as demanding as it had been

initially.

3.1.5.4, Recommendation and Justification

Amend to delete manpower and independent cost estimate
report content and definition of manpower estimate; Amend
definitions of Independent cost estimate and manpower
estimAtes to recast as policy guidance.

Although Congress determined that it could do without manpower reports, it left in place
the detailed descriptions of the report, as well as the contents of the independent cost estimates,
Consistent with the Panel's objective to eliminate unnecessary statutory detail, the Panel
recommends an amendment to allow the Secretary of Defense the discretion to prescribe
regulations governing the contents of manpower estimates and independent cost estimates. This
approach would leave intact the policy requirement to prepare such reports, but give to the
Secretary the discretion to determine the details of the contents of such reports.

5S. R.EP. No. 331, 99th Cong., 2d Seos. 218 (1985).
6pub. L. No. 102-190, § 801, 105 Stat. 1412 (1992).
7H.R. REP. No. 311, 102d Cong., lut Sen, 567 (1991).
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One Army commenter noted that the definition of "independent estimate" is critical
because it is essential that this function be performed outside the tcqui3ition community,8 While
an Air Force comnenter noted that "if [Congress] no longer require[s] the manpower
requirements level of detail, they should eliminate the words in law describing exactly what the
Services should 'consider'," he supported some statutory detail concerning the independent cost
estimate.9

Consequently, the Panel recommends retention of the requirement that the independent
cost estimate be prepared by an independent, outside entity. However, the Panel would modify
the language to cast it as a policy requirement rather than as a definition. Similerly, the Panel
would retain some policy guidance as to th© nature and purpose of the manpower estimate, to
assist, but not dictate, regulatory implementation.

The Office of Acquisition Policy and Program Integration, Under Secretary of Defense for
Acquisition, notes that the recommended amendment does not conform with DOD acquisition
policy, which requires independent cost estimates for all major programs beginning at Milestone I.
In addition, that Office notes that the current retention of a separate manpower estimate report
will inhibit DOD flexibility in combining the manpower and cost estimate reports into one
document. That Office recommends that the term full scale engineering development be changed
to engineering and manufacturing development to comport with current DOD policy. This
change should be made to all applicable acquisition statutes. 10

The Panel notes that, under the proposed statute, the DOD is able to require independent
cost estimates at appropriate points through regulations and is not inhibited by the proposed
statute. Also, the proposed statute solely requires the submission of an independent cost estimate
and manpower estimate; it does not require that these estimates be submitted in separate reports,

3.1.5.5. Relationship to Objectives

Amendment of this statute will promote the best interests of DOD by affording it greater
managerial flexibility. Amendment will generally promote the Panel's stated objective of setting
forth in statute broad guidelines, with details left to regulatory implementation.

SMemorandum from Mr. Robert W. Young, Deputy for Cost Analysis, Office of the Assistant Secretary of the
Army (Financial Management), to Director, Program Evaluation, Office of the Assistant Secretary of the Army

Meswarch, Development and Acquisition), dated 17 Sep. 1992.
Memorandum from Col. Blaise Durante, Assistant Deputy Assistant Secretary (Management Policy and Program

Integration), Assistant Secretary (Acquisition), Department of the Air Force, to Maj Gon John Slinkard, HQ AFSC,
dated 19 Feb. 1992.
10Meinorandum from M•r Gene Porter, Principal Deputy Director, Acquisition Policy & Program Integration,
Under Secretary of Defeine for Acquisition, to DOD Panel, dated 9 Nov. 1992.
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3.1.5.6. Proposed Statute

10 U.S.C. § 2434. Inkdependent Cost Estimates: Operational Manpower Requirements

(a) Requirement for approval. The Secretary of Defense may not approve the fullbeaol
engineering and.manufacturing development, or the production and deployment, of a major
defense acquisition program unless an independent estimate of the cost of the program, together
with a manpower estimate, has been considered by the Secretary.

(b) The Secretary of Defense shall promulgate regulations governing the content and submission
of anidepndent eg~simate of the cost of the pro&ra and a manpower estimate:, provided. --
Definitions. kn this seotimn

(4) The top%-A' independent estimate" means, vith respect to a mjor defense acquisition
promam an ,simt oItecs ffuhpeta h

(A beprepared by an office or other entity that is not under the supervision,
direction, or control of the military department, defense agency, or other component of the
Department of Defense that is directly responsible for cairying out the development or acquisition
of the program,jng

(a) include All costs of development. procurement. and operations and support.
without regard to funding source or management control. and

(2) The manpower estimate shall properly consider. during the development and
producti 'n stage of the program. the total personnel required to operate. maintain and support the

g~g~u~~fi~joperational deployment,

(2)- The icrm "eost ef teprogram"' Means, with respect to a fajor- defense acquisition
program, all elefimns, of the life- -e eess ofhe p. -..a 1-.,Ineludins -.

(A) the cost ofeall Feseareh and decvckpmcnt effons, %ithcut rcgard to the ffunding
source Or managemcnt eontrol;

(B) the cost of the prime hardware and its Major sub comHPOnentS, SUPPot coSt
(1HInold-Ing training, pecuiliar suppor, and date), initial spares, wilitar; ceaontuction eosts, and the
086t Of all Mcated prooeurcmcrsats (ineluding, whcrcapplicablo, modificationS to cdstings rkircaft or
ship platforms), without Fcgafd to the fuinding MoUrM or- managcment control of the progr-am; and

(3) The tcm "manpowcr. est-mate' mcans, with respect to a MaorF defense acquisition
proRa an 66Mate 3f-
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(A) the tetal um~ber of pcrOFnncl (includi"ng iitary, civiia, and eonr-astor
peroonnel), exprcssed in total POrSOnncl or int manft Yeftr, that %ill be r-equired to opefratc,
maintain, and suppert th prAm upen full operntional depleymcnt and to train per~onnc1 to
opceAte, maintain, ad supprt th prcgram upon ft6ll op~ratienal depleyment;

(B) the Inrae in ilitary and civlian personaci end strenghs that w~ig be
required for fill! operational deployment of the progrm above the end storengts authefized int the
fiscal year in which ouch aneftimatis sumiwtted and the fiscal your or yewr in which qich
incrfeasee %ill be required;- and

(G)-the.-meFi in which such a program wo.ild be operationally d if fd.i~-e
inceases in military and uivilian catd strengthe were authorized aboec th~e strengths authorized for
the fiseal yeaf in whel.oh such estimaes is subitrt~ed-,
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3.1.6. 10 U.S.C. § 2435

Enhanced Program Stability

3.1.6.1. Summary of Law

This section requires the Secretary of a military department to establish a baseline
description for a major defense acquisition program. It also requires Program Managers to
provide reports to the Secretary if a reasonable possibility of a baseline breach is imminent,
Moreover, the Secretary must review the program and submit a report to the Under Secretary of
Defense for Acquisition if the cost exceeds a certain percentage or a program milestone slips more
than 180 days, Finally, baseline descriptions must be forwarded to Congress for those programs
designated as Defense Enterprise Programs.

3.1.6.2. Background of Law

This section was originally enacted in 1986 by the National Defense Authorization Act for
Fiscal Year 1987.1 The Senate bill contained a provision that would require the DOD to establish
a cost, performance and schedule baseline for all programs designated as defense enterprise
programs. The House amendment contained a similar provision requiring a baseline for all major
defense acquisition programs. That bill also specified the cost, performance characteristics and
specifications, scheduled milestones, testing parameters and initial provisioning plans to be
included in the baseline, Finally, it required transmittal of the baselines to the Congress before
full-scale development or full-rate production approval. In conference, the DOD was directed to
prepare baselines for all major defense acquisition programs, but transmit only those for programs
designated as defense enterprise programs. 2

The Senate Committee Report on that legislation drew heavily upon the recommendations
of the then-recently released Packard Commission report.3 In an effort to implement private
sector management tools in the defense acquisition process, the Senate proposed this provision to
require the Secretaries of military departments to establish baseline descriptions for major defense
acquisition programs. The Senate Committee Report noted that:

Under current practice, Congress evaluates and authorizes funding
for annual increments of activity in each defense program. This
current process of annual reviews reinforces a tendency to focus on
accounting considerations rather than policy issues. It tends also to
prolong contentiousness over a program, thus undermining stable
program management.

tPub.L. No. 99-500, § 101(c), 100 Stat. 3341 (1986)(Identical legislation omitted).2H. CoNF, REP No. 1001, 99th Con&,, 2d Seas. 495 (1986).
3R. For&ua For Action. Final Report by the President's Comminiion of Defense Mananement (Packard
Commisnion, Apr. 1986).
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By contrast in the Department of Defense, systems are reviewed in
detail by senior decision-makers only at key milestones in the
acquisition cycle of the program. If approved to proceed, the
Services establish a baseline for the program which is sufficient to
support the program until the next acquisition milestone, The
Packard Commission recommended extending this baselining and
milestone review process to Congress .... 4

The House Committee Report noted that, by baselining the program, buy-ins would be
discouraged and that gold-plating and unnecessary changes would be minimized. 5

The section was amended in 1987 to modify a requirement that program deviations be
reviewed by a panel.6 A limitation on program manager tours was added in 1988 but repealed in
1991,7

3.1.6.3. Law in Practice

This section is implemented by DOD Directive 5000.2M, Part 14, Acquisition Proaram
Baene.s,

The use of baselines has proven beneficial in the management of major defense acquisition
programs•. While no comments were received regarding the underlying utility of baseline reports,
one Army PEO noted that this section contains excessive detail,8

3.1.6.4. Recommendation and Justification

Amend to delete Baseline Description and review procedures.

The Panel recommends that the basic requirement for baseline establishment be retained.
The establishment of a baseline provides an effective means both for internal DOD program
management and for congressional program review, Indeed, the legislative intent underlying the
enactment of this statute remains fully relevant today.

However, in the interest of streamlining excessive statutory detail and providing the
Secretary authority to prescribe internal management procedures of DOD, the Panel recommends
deletion of details concerning baseline content and procedures for review of the deviation report.
Numerous baseline breaches occur throughout the year and all do not necessitate the
establishment of a review panel. Also, the Panel recommends that the statute be amended to

4S. REP, No, 331, 99th Cong,, 2d Sess, 259 (1986).
5H.R. RPP, No, 718, 99th Cong,, 2d Sess. 254 (1986).
6PUbL, No. 100-180, § B03(a), 101 Stat, 1125 (1987).
7ptb,L. No, 100-370, § 1(i)(1), 102 Stat. 848 (1990); Pub. L. No. 101-510, § 1484(k)(1 1), 104 Stat. 1665 (1990),
8Memorandum from Brig Gen. Robert Drolet, Air Defense, to Mr. Anthony Gamboa, Deputy General Counsel
(Acquisition), Department of the Army, dated 8 Apr, 1992.
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charge the Secretary of Defense with the responsibility of providing regulations to govern
baselines, deviation reports, and recommendations for approval of revised baselines.

The Office of Acquisition Policy and Program Integration, Under Secretary of Defense
(Acquisition), recommends that the contents of the baseline description appear in the statute,
noting that the proposed revision deprives the statute of essential content. 9 However, the Panel
believes that, in the interest of streamlining, such detail should be set out in regulation, The
essential content of the section is the requirement that baselining be established, and not detailed
descriptions of what appropriate baselining must encompass.

3.1.6.5. Relationship to Objectives

Amendment of this statute would promote the best interests of the DOD. It would afford
the Department greater managerial flexibility while maintaining an effective tool for meaningful
congressional oversight, Specifically, amendment of this statute as proposed will promote the
Panel objective that acquisition laws should, when generating reporting requirements, permit as
much as possible, the use of data that already exists and is already collected without imposing
additional administrative burdens, Amendment will also promote the Panel's stated objective of
setting forth in statute broad guidelines, with details left to Implementing regulations,

3.1.6,6. Proposed Statute

§ 2435. Enhanced Program Stability

(a) Baseline description requirement.

(1) The Secretary of a military department shall establish a baseline description for a
major defense acquisition program under the jurisdiction of such Secretary--

(A) before such program enters full see!. engineering..nzw&vtrn&..and
development; and

(B) before such program enters full-rate production.

(2) A baseino desefiption required undetr paragraph (1,) sh-all include the following:

(A) in the ease of the &ll seals daelopment step-

eaguir;4 undcr the pregram;

(Hi) a deseriptien of the technial eharaotier-isties and confIguration of sauh,
systel,

9Memorandum from Mr. Gene Porter, Principal Deputy Director, Acquisition Policy & Program Integration,
Under Secretary of Defense (Acquisition), to DOD Panel, dated 9 Nov. 1992.
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(iii) tatal development eosto for- suoh stege by fisoal -year-i nd

(i~v) the seohdule of dcvclopme Wes~t~eas

(B) 1* the ewe of the production stgep

(i) a deowiption of the perfonnurmz of tOw weapens system to be acquirzed

(ii a dessription of the teshnical soehaiiacrlties and configuration of such

(iii numbcr of end itemp byiseal ymp,

Q the ashedule of production mllemstonw

(vii) iniial pwarovsoig;

(viii total procurement soes for Bushstage(iiwludirg the oeot of all
elmentts inceluded in thw bacoln desM tipt' ySeAyep ~hn ntese M M* k

the iftdeped..nt-eese-.etimtes for that progrmi submitted to.*thc NcompW; Of ]Dfim& giu-nder

(1') the content of baselines:

(2) the submission of deviation reports by program managers to the Secretary of the
militay department concerned. and th jnder Secret=r of Defense for Acquisition:, and,

(3) procedures for departmeptal reie of deviation reports and sumisponand approval
of a revised baseline.,

(b) pregamn daermiatio roepots.

(1) The program manager of a maoor defense ecquishitn program shag1 immediately
submit a pergrm dviAt~ion report for auoh program to the Scoretay of the mi~litaly- departmient
concerned and to the coi-eo sequisifien emoeutive designated by such Serctary if such rmnager

d.te..ines at nytime during the Flill seale engneering development sktage OF the production
stngc that there is reasonable cauese to believe that
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V(A)I-the total cost of completion of V.ie prOgrfam will be more then the amouint
speeified-ii-the baseline dcscrptien estMAblhed-me sno ub~eotion (a) for such stage;

(B) an" milestone speeified in suoh baseline dcaeription %4ll net be oompletod as

(C) the ByStemf Wo bO 8cguircd untder the program %ill not flUlfihl the dOScriptionk o
PehFeMuuie.teOhniOa charcteiSticGS, Or configuraton epee-ifled in such baseline descriptionz

(2)..The See#.ela-e*ofthe wAiiaiydepa~eimnt sancernfed shall, with rospest to any maorf
defense acquiskitin program for whieh a pro~gram ct-.aton report is roocived under paraSGrPh

m (e 1), and for whieh the total coot of pompiction of the stage will emeeed by 15 precent or
mrin the ease of it develpmen utgc, or by -5 percet or more, in the ease of a production
ftthe amount speolfied int the baseline desepiptiot cstabished under subsectiont (a) feAeie

stege, or any milestone speeified in such baseline dccsription wAil be missed by more tAn 190

(B) ubmit a roport containing- the program d"Wetin report and the resuls of oueh
rayiew to the Under SeeretAr, Of Defensfo Acguisfitin before the end of the 15 day period
beginning on the datc that the program devilationcpeof is submwitte.d u-Ndcr p&aragaph ill
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3.1.7. 10 U.S.C. §§ 2436 and 2437

Defense Enterprise Programs;
Defense Enterprise Programs: milestone authorization

3.1.7.1. Summary of Laws

Section 2436 provides that the Secretary of Defense shall conduct, through the military
departments, a program to increase the efficiency of defense acquisition management structures.
Under the program, certain auquisition programs may be designated as defense enterprise
programs, (DEPs). Except a specified by the senior procurement executive of the cognizant
military department, DEPs are exempt from all regulation except for the FAIL and DFARS.

Section 2437 provides that the Secretary of Defense may designate a DEP for milestone
authorization if the program is ready for fuillscale engineering development or full-rate
production. Baseline reports must be submitted for such programs, Congress must authorize
fUnds for up to a five year period if the program Is approved to proceed into either of those
stages. Program deviations for such programs must be submitted to the defense committees, and
funding may thereafter be blocked unle3s a formal program review is scheduled. These statutes
attempt to institute a program to increase the efficiency of defense acquisition programs. They
allow for a streamlined management structure and an exemption from certain regulations, policies,
directives, or administrative rules or guidelines. Finally, they allow the Secretary to issue
guidelines governing the management of defense enterprise programs.

3.1.7.2. Background of Laws

These sections were originally enacted in 1986 by the National Defense Authorization Act
for Fiscal Year 1987.1 Both versions of the bill had contained comparable provisions, although
the House bill would have limited DEPs to major defense acquisition programs. The legislation
drew heavily upon the recommendations of the then-recently released Packard Commission report
that private sector management tools should be implemented into the defense acquisition
process. 2 The Senate Committee Report noted:

The current framework for acquisition management in the
Department of Defense runs counter to the private industry model.
The authority and responsibility for the management of specific
programs have been diluted by the growth of large bureaucratic
oversight and review organizations. The growth of this
bureaucracy has resulted in the insertion of unnecessary layers
between program managers and the Secretaries of the Services, as

lPubL. No. 99-500, j 101(c), 100 Stat. 3341 (1986).
2A Formula For Action. Final Retort by the President's Comminsion on Defense MAaguemenL (Packard
Commiuion, Apr. 1986).
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well as the proliferation of functional organizations which often
make conflicting claims on the management priorities of a defense
program.

Concurrent with the growth of this bureaucratic structure has been
the increase in the numbers of detailed directives, specification and
regulations, which further limit the program manager's flexibility.
Finally, the annual authorization and appropriations process
frequently denies the program manager in the Department of
Defense the funding stability required for effective long-term
planning. As a result, the acquisition cycle for major defense
systems averages ten to fifteen years, or about twice the length of
time required to develop and manufacture systems of similar
complexity in private industry.3

Thus, the DEP programs were crafted to enhance the authority of the program manager to
manage a program with minimum reliance on outside review. DEPs were designed to increase the
efficiency of the management structure of major and non-major defense acquisition programs.
Congress intended that all major acquisition programs eventually become DEPs.4

3.1.7.3. Laws In Practice

These sections are implemented in part by DOD Directive 5000.2M, Part 19, Pro
Dojation Reports, However, the Department never fully implemented these sections. A draft
directive implementing the DEP authorities is still under consideration by DOD. In a recent
review of DEPs, DOD noted that problems had developed regarding Congressional support in
appropriating multiyear funds for the DEPs.5 Specifically, while the Armed Services Comnittees
were willing to provide multiyear program authorizations, the Appropriations Committees were
unwilling to entertain multiyear appropriations. The Report also noted that certain Defense
Management Review initiatives had reduced the regulatory burden, thereby achieving at least in
part the goal that DEPs were intended to accomplish. Finally, that Report noted that defense
budgets cuts and force restructuring limited the potential benefits of DEPs, and that overall, there
was no advantaged to be gained from DEPs,6

It should be noted, however, that Army Program Managers of DEP programs were
enthusiastic about DEPs because it gave them authority to waive internal Army requirements. 7

3S, REP. No, 331, 99th Cong., 2d Sess. 256 (1986).
41d.
5Final Report Defense Enterprise Program Working Groqu (undated), The full content of this report is classified,
However, an unclassified executive summary has been released.61d.
7Memoranda from the following Department of the Army Program Executive Offices to the Deputy General
Counsel (Acquisition), Department of the Army: Maj Gen Dewitt T. Irby, Jr., Aviation, dated 20 Apr, 1992; Mr.
Dale 0. Adams, Armaments, dated 10 Apr. 1992; Brig Gen Robert A. Drolet, Air Defense, dated 8 Apr. 1992; Ms,
Mary D. Kelly, Plans and Programs, STAMIS, dated 23 Mar. 1992; Brig Gen Otto Guenther, Communications
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However, the Army could do this by regulation and does not need statutory authority to waive its

own requirements.

3.1.7.4. Recommendation and Justification

Repeal

The Panel recommends repeal of the sections authorizing Defense Enterprise Programs.
The Office of the Under Secretary of Defense for Acquisition concurs with the assessment that
DEPs have not been successIfully implemented and supports the recommendation to repeal.s

The concept of DEPs still exists in the current DOD emphasis on the Major Defense
Acquisition Pilot Program enacted in 1990.9 Under that section, up to six major defense
acquisition programs designated by the Secretary of Defense for participation in the program may
have the applicability of many laws waived. These waivers could be given in order to inctease the
efficiency and effectiveness of the acquisition process in, major defense acquisition programs. If
granted, they could exempt the programs from statutory requirements, inoluding those applicable
to price, cost, schedule, performance, management, oversight, and other relevant statutes.
However, each participating major defense acquisition program will be designated as a defense
enterprise program. With the streamlined approach of the Pilot Program, designation of such
programs as DEPs is no longer necessary,

Moreover, burdensome additional review and reporting requirements are imposed on
DEPs nominated for milestone authorization that are not applicable to other major defense
acquisition programs, The additional requirements of an OSD level review board, a revised
baseline to Congress and suspension of obligation authority add little value over the structure for
other major defense acquisition programs.

In making this recommendation, it should be noted that section 809(d) of Pub. L. No.
101.510 designates Pilot Programs as DEPs. If sections 2436 and 2437 are repealed, section
809(d) of Pub. L. No. 101-5 10 will also have to be repealed.

3.1.7.5. Relationship to Objectives

Repeal of these sections would significantly promote the goal of streamlining the DOD
acquisition process. Specifically, repeal will eliminate statutory provisions that have not been
effectively implemented within the DOD and, in any event, have been superseded by other
initiatives.

Systems, dated 20 Apr, 1992; MaJ Gen William Harmon, Command and Control Systems, dated 10 Apr, 1992; and
Lt Gen Robert Hammond, Strategic Defense, dated 13 Apr. 1992.
8Memorandum from Mr. Gone Porter, Principal Deputy Director, Acquisition Policy & Program Integretion,
Under Secretary of Defense (Acquiaition), to DOD Panel, dated 9 Nov, 1992,
9DOD Authorization Act for Fiscal Year 1991, Pub. L. No, 101.510, 1 809 (1990).
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3.1.8. 10 U.S.C. § 2438

Major Programs: competitive prototyping

3.1.8.1. Summary of Law

This new section requires the Secretary of Defense to prepare an acquisition strategy
which provides for the competitive prototyping of major weapon systems and any major
subsystems under a major defense acquisition program prior to the commencement of
development. This acquisition strategy must (1) require that contracts be entered into with not
less than two contractors; (2) require that all systems or subsystems be tested in comparative side-
by-side test; and (3) require that each contractor that develops a prototype system or subsystem
before submitting cost and production estimates. This requirement may be waived, however, if a
written justification is submitted to the Under Secretary of Defense for Acquisition explaining
why the use of competitive prototyping is not practicable.

3.1.8.2. Background of Law

This section derives from a prior section, 10 U.S.C. § 2365, "Competitive prototype
strategy requirement: major defense acquisition programs," that had expired on September 30,
1991 and that was repealed by the passage of this section in 1992. The House Armed Services
Committee noted that,

"[10 U.S.C. § 2438] would have the effect of reinstating a
requirement that the Secretary use competitive prototyping in
developing major weapons systems or subsystems ... [Ijt includes
exceptions that give the Secretary broad latitude in the application
of the requirement to specific development programs. [I]t changes
2365 by: (1) eliminating the termination date; and (2) removing a
subparagraph that had the effect of automatically exempting all
special access programs , . . The Secretary would nevertheless have
the authority to exempt special access programs under the
exception clause." I

10 U.S.C. § 2365 was first introduced in the National Defense Authorization Act for
Fiscal Year 1987.2 The provision originated in the House version of the bill, The House
Committee Report stated that competitive prototyping "is critically important for knowing the
strengths and weaknesses of a weapons system before entering full-scale development; gives the
troops higher quality, better designed weapons; and helps the industry maintain and have more
and better design teams."3

IH. I REP, No, 527, 102nd Cong., 2d Sess. 294 (1992).
2Pub. L. No. 99-661, § 909, 100 Stat. 3816 (1986).
3H.R, REP. No. 527, 102d Cong., 2d Sess, 295 (1992).
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Nonetheless, while the importance and utility of competitive prototyping was well
established, the statute was amended in 1988 to include a sunset provision which caused it tc
expire on September 30, 1991.4 The Armed Services conferees believed that three years would
provide a base of experience that would permit the Department of Defense, after the legislation
expires, to develop appropriate regulatory guidance for the use of competitive prototype
strategies. 5

The initiative to reinstate competitive prototyping was introduced in the House by
Representative Ireland of Florida, It was prompted by the success of competitive prototyping in
the F-16 fighter program and the lack of competitive prototyping as one of the problems with the
A-12 program and a potential problem with the AX program.6

3.1.8.3. Law in Practice

This section is currently implemented in DOD Directive 5000.2-M, Part 17, "Competitive
Prototyping." Because it is recently enacted, 10 U.S.C. § 2438 does not have an independent
practice history. However, section 2365 was followed as well as waived throughout the course of
its five-year history.

3.1.8.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this section. Congressional proponents of reinstating the
law stated that, "Comp.stitive prototyping makes eminently good sense [and] it is consistent with
the DOD's new acquisition strategy that places heavier emphasis on R&D and stresses prototype
over production . . ."'1 While the Panel agrees in principle with these concepts, competitive
prototyping should not be statutorily-prescribed.

When the Panel initially analyzed § 2365, "Competitive prototype strategy requirement:
major defense programs," the section was no longer in effect because its sunset date of September
30, 199i had passed. The Panel's clear consensus was that it should be deleted from the U.S.
Code and not reinstated, even though the Panel was aware that Congress was considering
reinstating or amending the statute. The Panel reasoned that the specific requirement for
competitive prototyping, with exceptions requiring written Congressional notification, duplicated
normal congressional oversight and constituted a requirement for a single preferred approach
outside the planning context of the overall acquisition strategy of a major weapons syttem
program. The Panel believed, and still believes, that in an environment of reduced budgets, fewer

4pub, L. No. 100-456, § 801, 102 Stat. 1918 (1988).
5H.R. CONF, REP No, 446, 100th Cong., 2d Sass. 707 (1988),6H.R. REP. No, 966, 102d Cong,, 2d Sess. 802 (1992).
7Continued Need for Competitive Prototyping, 1992: Hearings oet H.R. 4303 Before the Committee on Armed
Services, 102d Cong., 2d Scss. 408 (1992) (statement of Rep. Andy Ireland),
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new start programs, and greater reliance on modifications and upgrades of existing systems, it is
unlikely that competitive prototyping will be affordable as the legislated norm.

The retention of this statute will also frequently require additional unnecessary paperwork
to be generated justifying waivers. The better approach is to allow the Secretary of Defense to
address this issue by internal regulation and ensure that competitive prototyping is considered as
part of the overall acquisition strategy. Indeed, DOD has regulations which encourage, if not
require, competitive prototyping in certain circumstances.s

3.1.8.5. Relationship to Objectives

Repeal of this statute would further the best interests of DOD by affording it greater
managerial flexibility in developing its acquisition strategies.

8SS, e.g., DOD Directive 5000.2M, Part 12, § 2, para. (b), DOD Directive 5000.2, Part 3 (acquisition strategies
must include provisions for competitive prototyping, unless the milestone decision authority approves a waiver and
submits a written notification to Congress that competitive prototyping is not practicable).
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3.1.9. 10 U.S.C. § 2439 (recently changed from §2438)

Major Programs: Competitive Alternative Sources

3.1.9.1. Summary of Law

The current statute requires the Secretary of Defense to prepare an acquisition strategy
which addresses the use of competitive alternative sources for the primary system and major
subsystems of each major defense acquisition program before the program enters full scale
development. The strategy must address the use of competitive alternate sources for the primary
system and major subsystems from the beginning of full-scale development through the end of
procurement. The requirement for competitive alternative sources is satisfied even though
alternative sources do not provide identical system or subsystems, if the systems or subsystems
serve similar functions and compete effectively with each other.

3.1.9.2. Background of Law

Initially, the section had required dual-sources at least from the beginning of full-scale
development until the completion of production unless waived by the Secretary. Moreover, it
required the Secretary to submit the strategy to Congress. Congress, in passing the statute,
desired to ensure alternative sourcing was considered sufficiently early in the acquisition cycle,.1

Congress replaced the text of the prior statute by Pub, L. No, 101-510,2 In Pub. L. No,
101-510, Congress removed the preference for dual-sources unless alternative sources reduces
technical risk, reduces cost, enables timely system procurement or is otherwise in the national
security interest. The intent of the statute is not to mandate that programs justify a dual-source
decision before full-scale development, but rather to ensure alternative sourcing was considered
sufficiently early in the acquisition cycle when strategy options could be developed, Additionally,
the modification eliminated a requirement that the Secretary submit the acquisition strategy to
Congress.

In the National Defense Authorization Act for Fiscal Year 1993, this section was
redesignated as section 2439 in order to add a section entitled "Major programs: competitive
prototyping" as section 2438.3

3.1.9.3. Law in Practice

The latest change eliminates the reporting burden created by the earlier version. However,
considering the status of today's defense budget, the appropriateness of legislating Competitive
Alternative Sources as a preference is questionable. It is no longer a viable or affordable

IDOD Authorization Act forFY 1986, Pub. L. No. 99-145, § 912 (a)(1), 99 Stat. 685 (1985).
2National Defense Authorization Act for FY91, Pub. L. No, 101-510 §, 104 Stat, 1485 (1990).
*National Defense Authorization Act for FY93, Pub. L. No. 102-484, § 82 1(a), 106 Stat. 2459 (1992).
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program. The Services, for affordability considerations, have eliminated most of their second
sources. Moreover, the money and quantities needed to fund and justify using competitive
alternative sources are generally not available now and are not likely to be available in the
foreseeable future, Finally, as the Deputy Director, Acquisition Policy and Program Integration,
has stated, DOD policy already calls for the consideration of comretitive alternative sources
sufficiently early in the acquisition cycle.4 Accordingly, this provision is not necessary.

3.1.9.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this competitive alternative sources requirement.
Acquisition strategies are more appropriately left to implementation by regulation,

3.1.9.5. Relationship to Objectives

Repeal of this statute will promote the best interests of DOD by affording the Department
greater managerial flexibility in developing its acquisition strategies.

4Mcmorandum from Mr. Gene H. Porter, Principal Deputy Director, Acquisition Policy & Program Integration,
DOD, to Advisory Panel, dated 9 Nov. 1992.
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3.1.10. Public Law Number 101-510 § 809

Major Defense Acquisition Pilot Program

3.1.10.1. Summary of Law

This statute permits the Secretary of Defense to conduct a pilot program for the purpose

of determining the potential for increasing the efficiency and effectiveness of the acquisition

process in major defense acquisition programs. Certain programs are to be designated as part of
the pilot program in authorizing legislation.

The statute requires the Secretary to conduct the program in accordance with standard

commercial, industrial practices and to notify Congress of proposed pilot programs. Additionally,

and most importantly, it allows the Secretary, with certain limitations, to waive many provisions

of law and regulations which may tend to impede the progress of a program. Finally, it requires

that these pilots be designated Defense Enterprise Programs,

3.1.10.2. Background of Law

This section was originally enacted by the National Defense Authorization Act For Fiscal

Year 1991,1 The language originated in the Senate version of the bill. The Senate Committee

Report indicated that the provision was included in response to a Department of Defense request

for authority to establish a pilot program for six major programs that could be exempted from any

statutory requirements, The Senate Committee rejected the blanket authority sought by the

Department and instead permitted such waivers only after the selection of the program, and the

list of laws from which exemption is sought, had been previously approved by the Congress. 2 In

conference, the House receded with an amendment that the Congress must expressly approve the

list of procurement laws from which exemption is sought. 3

As originally enacted, the Secretary's authority to waive statutory requirements was

scheduled to expire September 30, 1992. This expiration would have essentially removed the

effectiveness of the Pilot Program. Under the National Defense Authorization Act for Fiscal Year

1993, this authority has been ex'ondced through September 30, 1995,4 In addition, eligibility

under the pilot program was extended to non-major acquisition programs.5

3.1.10.3. Law in Practice

The changes noted above to the pilot program were necessary because the Department of

Defense has yet to formally submit a list of candidate programs for consideration. However, the

tPub. L. No. 101-510 § 809, 104 Stat, 1485 (1990).
2S, REP, No. 384, 101st Cong., 2d Scss. 193-194 (1990).
3H.R. CONF REP No. 923, 101st Cong., 2d Sess 623 (1990).
4National Defense Authorization Act for FY93, Pub, L. No, 102-484, § 811, 106 Stat. 2450 (1992).
51d.
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Department anticipates submission of the Strategic Sealift, Joint Primary Aircraft Training
System, and Close Range Unmanned Aerial Vehicle as potential participants in the pilot program 6

Additionally, DOD intends to amend DOD Directive 5000.1 by adding a section
governing Defense Acquisition Pilot Programs. It is the intent of Office of the Secretary of
Defense, however, to limit qualifying programs to those with limited risk and limited
development.

7

3.1.10.4. Recommendation and Justification

Amend to reflect repeal of § 2436.

As the pilot program has yet to be implemented by DOD, retention of the statute is
recommended until some experience is gained with the program. However, insofar as section (d)
of this -statute requires the designation of participating programs as Defense Enterprise Programs
(under 10 U.S.C. § 2436), that subsection should be repealed. At chapter 3.1.7 of this Report,
the Panel recommends the repeal of the Defense Enterprise Program statute, Consequently, this
statute should be revised to reflect that change.

3.1.10.5. Relationship to Objectives

Amendment of this statute will streamline the DOD acquisition process and ensure that
related statutes are consistent.

3.1.10.6 Proposed Statute

Defense Acquisition Pilot Program

(a) Authority to conouct pilot program. The Secretary of Defense may conduct a pilot program
for the purpose of determining the potential for increasing the efficiency and effectiveness of the
acquisition process in defense acquisition programs.

(b) Designation of participating programs.

(1) Subject to paragraph (2), the Secretary may designate not more than six defense
acquisition programs for participation in the pilot program.

(2) The Secretary may designate for participation in the pilot program only those defense
acquisition programs specifically authorized to be so designated in a law authorizing
appropriations for such program enacted after the date of the enactment of this Act,

(c) Conduct of pilot program,

6Tis proposed submission is currently in draft and pending in the Office of the Under Secretary of Defense
(Acquisition), Acquisition Policy and Program Integration,
71d.
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(1) In the case of each defense acquisition program designated for participation in the pilot
program, the Secretary--

(A) shall conduct the program in accordance with standard commercial, industrial
practices; and

(B) may waive or limit the applicability of any provision of law that is specifically
authorized to be waived in the law authorizing appropriations referred to in subsection (b)(2) and
that prescribes--

(i) procedures for the procurement of supplies or services;

(ii) a preference or requirement for acquisition from any source or class of
sources;

(iii) any requirement related to contractor performance;

(iv) any cost allowability, cost accounting, or auditing requirements; or

(v) any requirement for the management of, testing to be performed under,
evaluation of, or reporting on a defense acquisition program.

(2) The waiver authority provided in paragraph (1)(B) does not apply to a provision of
law if, as determined by the Secretary--

(A) a purpose of the provision is to ensure the financial integrity of the conduct of
a Federal Government program; or

(B) the provision relates to the authority of the Inspector General of the
Department of Defense.

(d) DeuipnAtion ea defefnac cnter-proporm The Secrctar-y ohall designatc cach participating
defense seguisitien program -As A d~ffna: :nipic rg ndcr seetien 2136 cf titk 10,
United Staes Code. The Sefretary may waive the applicability of the requirmcfint of thwo
subsection or- SAnY proviSion of uh section 2136 to any such aequi-sition program if he deterai~ncs
thet-Buell a avr pncSSArY for the purpose Of the pilot PFrOrtam,

(e) (d)Regulations.(l) Not later than 270 days after the date of the enactment of this Act, the
Secretary shall publish proposed regulations to implement this section and an invitation for public
comment on the proposed regulations. Not later than one year after such date, the Secretary shall
promulgate final regulations to implement this section,

(2)(A) The Secretary may not waive or limit the applicability of a law to a defense
acquisition program under subsection (c)(1)(B) unless the Secretary first prescribes regulations
specifying the waiver or limitation.
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(B) In the case of a waiver or limitation of the applicability of a requirement
imposed by a statute, including a regulation prescribed to implement such statutory requirement,
the following procedures shall apply:

(i) The Secretary shall publish the proposed waiver or limiting regulations
and provide an opportunity for public comment on the proposed regulations for a period of not
less than 60 days.

(ii) If a Federal Government official outside the Department of Defense has
the responsibility for implementation of the statute, the Secretary shall consult with such official
regarding the proposed waiver or limitation before publishing the proposed waiver or limitiug
regulations under clause (i).

(3) The Secretary may prescribe separate regulations for one or more defense acquisition
programs designated by the Secretary for participation in the pilot program.

(M (e)Notification and implementation.(1) The Secretary shall transmit to the congressional
defense committees a written notification of each defense acquisition program proposed to be
designated by the Secretary for participation in the pilot program.

(2) If the Secretary proposes to waive or limit the applicability of any provision of law to a
defense acquisition program under the pilot program in accordance with this section, the
Secretary shall include in the notification regarding that acquisition program--

(A) the provision of law proposed to be waived or limited;

(B) the effects of such provision of law on the acquisition, including specific
examples,

(C) the actions taken to ensure that the waiver or limitation will not reduce the
efficiency, integrity, and effectiveness of the acquisition process used for the defense acquisition
program; and

(D) specific budgetary and personnel savings, if any, that will result from the
waiver or limitation.

(g) (OLimitation on waiver authority. The applicability of the following requirements of law may
not be waived or limited under subsection (c)(1)(B) with respect to a defense acquisition
program:

(1) The requirements of this section.

(2) The requirements contained in any law enacted on or after the date of the enactment of
this Act if that law designates such defense acquisition program as a participant in the pilot
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program, except to the extent that a waiver of such requirement is specifically authorized for such
defense acquisition program in a law enacted on or after such date.

(k) (g)Termination of authority. The authority to waive or limit the applicability of any law under
this section may not be exercised after September 30, 1995.
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3.2. Testing Statutes

3.2.0. Introduction

The Panel considered those statutes within Title 10 of the U.S. Code that establish
requirements regarding testing of major weapon systems and munitions programs by the DOD.
Originally enacted in the mid-1980s, some of these laws, such as those applicable to wheeled or
tracked vehicles, were passed by the Congress in response to unique problems involving specific
programs. Others, such as the operational test and evaluation requirements, were initiated not
only in response to program-specific issues but also as part of a broader effort by the Congress to
set forth concrete guidance on testing policy. For example, in 1986, the Armed Services
Committee conferees set forth a clear policy statement that "developmental testing and initial
operational testing are separate, yet complementary, elements in the acquisition process."1 Thus,
Congress mandated a clear standard on the segregation of operational and developmental testing.
That standard has been stringently implemented in laws enacted prohibiting system contractor
involvement in operational testing.

Under the current statutory scheme, all major systems, as defined under 10 U.S.C. §
2302(5), must undergo operational test and evaluation before they may proceed beyond low-rate
initial production. For major defense acquisition programs under section 2430 of Title 10, that
testing must be set forth in a plan that has been approved by the Director of Operational Test and
Evaluation of the DOD, who must ýhen evaluate the results of that testing and report on it to the
congressional defense committees before low-rate initial production may be exceeded. No system
contractor employees may be involved in this testing unless such employees will be involved in
system deployment. Further, support contractors may not assist in operational testing if they have
previously been involved in system development, production, or developmental testing unless
their impartiality has been assured in writing by the Director of Operational Test and Evaluation,
or when the contractor functioned solely as a representative of the Federal Government, Finally,
operational test and evaluation is defined as field testing, under realistic combat conditions, of
weapons, equipment, or munitions or their components to determine their combat effectiveness.
Such testing may not be based exclusively on computer modeling or simulation,

With regard to live-fire testing, major defense acquisition programs with user-protection
features and major munitions programs may not proceed beyond low-rate initial production until
combat-relevant survivability or lethality testing has been completed. This requirement may be
waived by the Secretary of Defense if unreasonably expensive or impracticable and if an
alternative is available. A specific requirement for such testing exists for wheeled or tracked
vehicles. All of these requirements evolved out of the Army's experience with the Bradley
Fighting Vehicle in the early 1980s.

All of the above requirements are intended to ensure best-value for the defense
procurement dollar, and in particular that no system is fielded without operational effectiveness.
Within that process, the highest ethical standards must be maintained.

1H.R. REP. No. 1001, 99th Cong., 2d Sess. 489-99 (1986).
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Congress rightly is concerned about past abuses where the Department inappropriately
rushed to production without adequate testing. It gives a high priority to its testing requirements,
and the testing community is ever vigilant and protective of its statutory mandates. The Program
Executive Officers (PEOs) and Program Managers (PMs), on the other hand, in some cases
express frustration over the delays and expense imposed on their programs by overzealous testers.
Thus, testing is a contentious subject with strong advocates in each camp.

The Panel's analyses and recommendations in this area included extensive comments by
and discussion with the testing community within the DODW2 In addition, the Panel received a
survey of comments fi'om PEOs and PMs within the Depaitment of the Army. These latter
comments were especially useful in obtaining a balance between the concerns of the testing
community for thoroughness and the concerns of the field for flexibility in program management.
The Panel was asked to consider the following:

* The need for greater contractor involvement in initial operational test and evaluation,
from both the system and support contractor,

0 The need to modify the requirement for full-up vulnerability testing to permit
component, subsystem and subassembly testing.

* The need to extend the authority to waive vulnerability/lethality testing past Milestone
II.

* The desirability of greater flexibility in the application of the operational test and
evaluation requirement; the need to balance the benefits of such testing against its cost
and time impact on the acquisition process; and the desire to include program risk or
urgency in that balancing process,

* The benefits of combined developmental and operational testing, including greater
reliance on technical test data where appropriate.

a The allowability of test costs.

0 The need for greater PM/PEO involvement in decisions such as Operational Testing
and low-rate initial production quantities, ultimate test scenarios and failure
determination timing and analysis.

* The need for greater use of computer simulation and modeling.

2 The individual analyses that follow include comments from the following offices: Office of the Secretary of
Defense (Operational Test and Evaluation): Office of the Under Secretary of Defense for Acquisition
(Developmental Test and Evaluation); Department of the Air Force (Test and Evaluation); Deputy Under Secretrxy
of the Army (Operations Research); Department of the Navy (Test, Evaluation and Technology Requirements) and
Aerospace Industries Association (Flight Test Group).
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The need for greater clarity as to what types of systems are covered programs for both
vulnerability/lethality and operational testing; and greater clarity as to when interim
systems require testing independent of testing of subsequent programs into which
those systems are integrated.

The Panel concluded that a consolidation of the four current testing statutes and
elimination of statutory detail would further its statutory streamlining mandate and allow the
flexibility desired by the testing and acquisition communities. The Panel developed a dual
proposal in thV testing area. lnitially, the Panel recommends the repeal of the four testing statutes
within Title 10 in their entirety and the enactment of a streamlined testing statute. That statute is
set forth immediately following this introduction. This streamnlincd statute sets forth the basic rule
that both vulnerability/lethality and operational testing must occur before proceeding beyond low.
rate initial production. The proposed statute adopts extant definitions of those terms. The statute
then vests discretion in the Secretary of Defense to implement the required testing. Broad
guidelines in specific areas -- such as contractor involvement and authority to modify Operational
Testing requirements -- are provided. These guidelines state general principles, but specific
implementation is left to the Secretary of Defense.

The Panel recommends enactment of such a statute because it would genuinely promote
various of the goals and objectives of the Panel. It would eliminate duplicative, unnecessary,
oversight in these four testing statutes, such as excessive definitional and reporting detail. It
would afford the Department greater flexibility to exercise sound managerial discretion in testing
application and implementation. It would allow greater flexibility for participation of system
contractors in Operational Testing where such involvement is necessary and prudent. The Panel
achieved a high level of consensus within the DOD testing community in support of the proposed,
streamlined statute. 3

The increased flexibility provided by the streamlined testing statute addresses many of the
issues raised by the PM/PEO community. Authority to modify full Operational Testing
requirements would provide management discretion to both the tester and the PM/PEO to craft a
test plan that can more accurately reflect individual program risk, resources, schedule and needs.

The Panel recognized, however, that in view of the sensitivity and concern in the Congress
for adequate teiting, there may be reluctance to fully adopt such a streamlined approach.
Accordingly, at a minimum, the Panel recommends the Congress adopt certain specific, statutory
amendments that are set forth in the analysis for each individual statute within this subchapter.

3 Memorandum from Howard W. Leaf, Lt. Gen, USAF (RWt.), Director, Test and Evaluation, Department of the Air
Force to DOD Advisory Panel, dated I I Dec. 1992, ("agree in principle with the Advisory Panel's work.... The
proposed draft Istreamlined statutel does a credible job remedying some of the hard issues that hamper effective
execution of test and evaluation"); datafax transmission from Col. Chip Fergeson, for Mr. Charles E. Adolph,
Director , 'rest and Evaluation, Office of the Under Secretary of Defense for Acquisition, to Ms. Theresa
Squillacote, dated 30 Oct. 1992; Mr. Walter Hollis, Deputy Under Secretary of the Army (Operation Research), to
DOD Advisory Panel, dated 30 Oct. 1992, ("agree in principle that objective of the Advisory Panel is best served by
developing a single, streamlined statute...")
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Specifically, the Panel recommends repeal of 10 U.S.C. § 2362 as subsumed by the
requirements of 10 U.S.C. § 2366. With regard to the live-fire requirements of section 2366, the
Panel recommends substitution of the phrase "vulnerability" for "survivability" throughout the
statute. The former term more accurately reflects the type of testing mandated by the law. The
Panel also recommends elimination of the requirement for "full-up" vulnerability testing. As a
mandatory requirement, that testing can add considerable time and expense to certain, high-value
systems.

The Panel recommends amendments to the operational test and evaluation (OT&E)
requirements of 10 U.S.C. § 2399, including authority to modify dedicated OT&E requirements
for certain types of programs and amendment to permit greater system and support contractor
involvement in OT&E logistic support. Finally, the Panel recommends that 10 U.S.C. § 2400 be
amended to add strategic defense missiles as a low density production base item, and to make the
Test and Evaluation Master Plan discretionary for low density items. The supporting rationa!- for
each of these proposed amendments is set forth within the individual analyses,
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3.2.0.1. Draft Streamlined Testing Statute

(a) Policy-- Production of a major system under section 2302(3) of this title that is designed for
use in combat may not proceed beyond low-rate initial production until the Secretary of Defense
has conducted operational test and evaluation and realistic vulnerability or lethality testing and the
requirements set forth below have been met.

(b) Definitions--

(1) Low-rate initial production is the minimum quantity necessary to provide production-
configured or representative articles for operational tests, to establish an initial production base,
and that will permit an orderly increase in the production rate to full-rate production of the system
after successful completion of operational testing. The Secretary of Defense shall issue regulations
formulating specific low-rate initial production standards for those programs with low density
production bases, such as naval vessels, military satellites and strategic defense missiles.

(2) Operational test and evaluation as used herein has the meaning given that term in
section 138(a)(2)(A) of this title. For purposes of this section, operational evaluation may be
based in part, but not exclusively, on:

A) computer modeling;
B) simulation;
C) an analysis of system requirements, engineering proposals, design
specifications, or any other information contained in program documents,

(3) Realistic vulnerability testing--

A) Realistic vulnerability testing mteans testing for vulnerability of the system in
combat by firing munitions likely to be encountered in combat, or munitions similar thereto, at the
system configured for combat, including all hazardous or dangerous materials that would normally
be on board in combat.

B) Such testing shall focus on potential user casualties as welll as combat
performance given the susceptibility to attack.

C) In the case of a high value system, in lieu of a complete system configured for
combat, vulnerability testing may be conducted on components, subsystems and subassemblies or
realistic replicas or surrogates, and through the design analyses, modeling and simulation, and
analysis of combat data.

(4) Realistic lethality testing means testing for lethality by firing the munition or missile
concerned at appropriate targets configured for combat.

(c) Regulations--The Secretary of Deferie shall promulgate regulations governing vulnerability
and lethality testing, operational test and evaluation and low-rate initial production. The Director
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of Operational Test and Evaluation of the DOD shall approve the adequacy of plans for

operational test and evaluation as required by such regulations.

(d) Impartial contractor support of testing--

(1) No person employed by a contractor for the system being tested, or entity affiliated
with such contractor, may be involved in operational test and evaluation for that system except as
authorized by the Secretary of Defense pursuant to paragraph (2), below.

(2) The Secretary of Defense shall establish regulations regarding involvement by
employees of system contractors, or of any entities affiliated with such contractors, in operational
test and evaluation analytic and logistic support. Such regulations shall ensure the impartiality of
that contractor and the integrity of the testing and evaluation process. In such cases, the
operational test and evaluation plan must identify the specific involvement of the system
contractor or affiliated entity in the operational test and evaluation process and the steps taken to
ensure that contractor's impartiality and confidentiality.

(3) With respect to service contractors that are not entities affiliated with system
contractors and that are otherwise supporting operational test and evaluation, the Secretary of
Defense shall require such contractors to establish procedures to ensure that test and evaluation
data made available to them is treated as government sensitive information. Access to this
information by contractor employees shall be limited and available only under such approved
procedures.

(e) Vulnerability and Lethality Testing--

(1) Realistic vulnerability testing shall be conducted for those major systems as defined in
2302(3) of this title, or major product improvements thereto, that include features designed to
protect users in combat, Modifications or upgrades not significantly affecting the vulnerability of a
system need not be tested for vulnerability.

(2) Lethality testing shall be conducted on munition or missile programs that are major
systems as defined in 2302(3) of this title, Modifications or upgrades not significantly affecting
the lethality of a system need not be tested for lethality.

(f) Authority to Modify-- The Secretary of Defense may modify the requirements for vulnerability
and lethality testing, or for initial operational test and evaluation, where the Secretary,

(1) determines that such testing would be unreasonably expensive or impractical, cause
unwarranted delay or be unnecessary because of the acquisition strategy for that system, and.

(2) reports to Congress on the actions taken to ensure that the system will be operationally
effective and suitable when it is introduced into the field.

(g) Reporting--
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(1) After completion of operational test and evaluation for a major defense acquisition
program as defined in section 2430 of this title, the Director of Operational Test and Evaluation
shall analyze all test results and report thereon to the Secretary of Defense, the Under Secretary
of Defense for Acquisition and the Armed Services Committees of Congress. Production may not
proceed beyond low-rate initial producion until such reports have been submitted by the Director
of Operational Test and Evaluation.

(2) After completion of required vulnerability and lethality testing for a major defense
acquisition program, the Secretary of Defense shall submit a report on such testing to the Armed
Services Committees of Congress describing the results of the vulnerability or lethality testing and
assessing the testing overall.
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3.2.1. 10 U.S.C. § 2362

Testing Requirements: wheeled or tracked vehicles

3.2.1.1. Summary of the Law

This section provides that the Secretary of Defense may not contract for a major vehicle
program until testing the vulnerability of the vehicle through a Joint Live Fire Testing Program
has occurred. The results of that test, including a description of the firing parameters used, the
riass/fail results and the potential shortcoming revealed by the test and specified cost analysis, shall
be submitted to the Congress. A report on the estimated cost and schedule of the testing shall
also be submitted to Congress in the Test and Evaluation Master Plan.

The section applies to any major defense acquisition program for the acquisition of any
new ly developed combat wheeled or tracked armored vehicles or existing such vehicles with
sign ficant new survivability modifications.

3.2.1.2. Background of the Law

This law was enacted by the DOD Authorization Act for Fiscal Year 1986.1 It was
introduced into the House version of that bill by an amendment made to the House bill during
floor debates,2 It was intended that such testing would be comparable to the Joint Live Fire
Testing Program then underway on the Bradley Fighting Vehicle, The amendment sponsor, when
introducing the amendment, asserted that current testing of armored vehicles was based on
computer analysis tliat was costly, time-consuming, and often inaccurate, In comparison, combat-
relevant testing was deemed not only less expensive but also more likely to produce test results
reflective of actual combat performance. The amendment sponsor also expressly stated that: "A
primary requirement of this amendment is that testing must be completed prior to or
simultaneously with the first request for production funds,"3

3.2.1.3. Law in Practice

This statute is implemented by DOD Instruction 5000.2M Part 8, Test and Evaluation at
paragraph 3(b) (February 23, 1991). The regulation essentially reiterates the pertinent
requirements of the statute.

Generally, there was consensus among all those surveyed that realistic survivability
analysis and vulnerability testing remained a valid requirement. 4 With the exception of the Army,

IPub. L. No. 99-145, §1239(a)(1), 99 Stat. 599 (1985).
2131 Cong. Rec. 5351 (March 19, 1985) (remarks of Rep. Levine),
31d,
4Comments were obtained from the following offices: Offlce of the Secretary of Defense (Operational Test and
Evaluation); Office of the Under Secretary of Defense for Acquisition (Developmental Test and Evaluation);
Department of the Air Force (Test and Evaluation), Deputy Under Secretary of the Army (Operations Research),
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however, comm,.nts received in this area were directed specifically at the broader requirements of

10 U.S.C. § 2366.

With respect to this statute, the Army noted:

This statute should be combined with 10 U.S.C. § 2366 into a
single statute since both of these existing statutes mandate system
live-fire testing prior to the production authorization and
expenditure of procurement funds, The basic intent of both statutes
is to assure proof of realistic system survivability under combat
conditions prior to extensive procurement commitments. 5

3.2.1.4. Recommendation and Justification

Repeal

The Panel recommends that 10 U.S.C. § 2362 be repealed in its entirety, That
recommendation is based on the conclusion that all of the essential requirements of this statute are
covered in 10 U.S.C. § 2366, Specifically, the Panel notes as follows:

"• Covered Programs:

so There is no program subject to live-fire testing under this statute that would not also
be subject to the testing requirements of 10 U.S.C. § 2366, This statute applies to
major vehicle programs, and is defined to mean a maor defense acquisition program
for new combat wheeled or tracked armored vehicles or modifications thereto. "Major
defense acquisition program" is defined as a program which is subject to the SAR
reporting requirements in 10 U,S.C. § 2432, Therefore, the term as used in this
statute applies to major defense acquisition programs as defined at 10 U. S.C. § 2430.

s. Under 10 U.S.C. § 2366, covered systems includes vehicles or weapon platforms with
features designed to protect users in combat that are also major systems under 10
U.S.C. § 2302(5). All combat wheeled or tracked armored vehicles are vehicles with
features designed to protect users in combat. In addition, the lesser dollar thresholds
in 10 U.S.C. § 2302(5) would clearly encompass those 10 U.S.C. § 2430 major
programs subject to testing under the instant statute,

"* Required Testing:

.s There does not appear to be any type of testing required under this statute that would
not also be required under 10 U.S.C. § 2366, This statute defines testing to include

Department of the Navy (Test, Evaluation and Technology Requirements) and Aerospace Industries Association
(Pelight Taut Group)

Letter from Mr. Walter Hollis, Deputy Under Secretary of the Army, (Operations Research), to Mr. Anthony
Gamboa, Deputy General Counsel (Acquisition), Department of the Army, dated 5 June 1992,
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testing the vulnerability of the vehicle against the most capable weapon that is likely to
be a combat threat to the vehicle and against which the vehicle is designed to survive.
Survivability testing as currently described in 10 U.S.C. § 2366 means testing for
vulnerability of the system in combat by firing munitions likely to be encountered in
combat at the system configured for combat, with the primary emphasis on testing
vulnerability with respect to potential user casualties and taking into equal
consideration the susceptibility to attack and combat performance of the system. The
Panel concludes that these testing definitions are functionally equivalent.6

* Differences:

so The two statutes differ in the reporting requirements and in waiver authority, The
instant statute sets forth detailed information required to be submitted to the defense
committees with regard to each program tested, The report required by 10 U.S.C. §
2366 requires that the Secretary of Defense describe the test results and assess the
overall testing, The latter version adequately states the reporting requirement and
avoids the burden present in the more detailed reporting requirement of the instant
statute.

.. The Secretary of Defense waiver authority in 10 U.S.C. § 2366 is not present in this
statute, However, the same considerations that led to enactment of this authority in 10
U.S.C. § 2366: that in some cases vulnerability testing is overly expensive or
otherwise not practical -- warrant applying the same waiver authority to tho test
requirements of this statute.

Based on the above, the Panel concludes that this statute is subsumed by the requirements
of 10 U.S.C. § 2366 and recommends that it be repealed in its entirety.

3.2.1.5. Relationship to Objectives

Repeal of this statute will further the goal of streamlining the DOD acquisition process by
removing duplicative legislation,

61n the analysis for Section 2366, the Panel proposes to insert the phrase "vulnerability" for "survivability" where it
appears in the test in order to more accurately define the type of testing mandated by the statute. See Ch. 3,2,2 of
this Report,
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3.2.2. 10 U.S.C. § 2366

Major Systems and Munitions Programs; Survivability and
Lethality Testing Required Before Full-Scale Production

3.2.2.1. Summary of the Law

This section provides that major defense acquisition programs with user protection
features, and major munitions programs, may not proceed beyond low-rate initial production until
combat-relevant survivability or lethality testing has been completed, Such tests must be carried
out sufficiently early in the developmental phase to permit any design deficiency to be corrected
before proceeding beyond low-rate initial production, The testing costs are to be covered by
program funds, However, the Secretary of Defense may waive the testing requirement upon
certification to Congress that live-fire testing would be unreasonably expensive and impracticable
and upon offering an alternative to live-fire testing.

3.2.2.2. Background of the Law

This section was enacted by the National Defense Authorization Act for Fiscal Year
1987.1 The language originated in the House version of the bill and was largely incorporated in
the final version of the bill. The Conference Report stated that survivability and lethality testing
should be carried out early enough to allow design deficiencies to be corrected prior to full-scale
production,2 The conferees also directed DOD to conduct a fall-scale review of DOD testing
policy, including a review of the relationship between developmental and operational testing,3

The National Defense Authorization Act for Fiscal Years 1988 and 1989 added the
limitation on low-rate initial production; modified the limitation on contractor involvement in
operational testing to permit such involvement if the contractor will operate the system during
combat deployment; and modified the definition of realistic survivability testing,4 The House
version of the bill specifically required the Secretary of Defense to designate a civilian official in
DOD to be responsible for vulnerability and lethality testing. The Senate version had proposed
repealing this section in its entirety, The Senate ultimately receded to the House version with
modifications. The conferees stated their belief that:

Live-fire testing is a valuable tool for determining the inherent
strengths and weaknesses of adversary, US. and allied weapon
systems. The conferees intend that the Secretary of Defense
implement this section in a manner which encourages the conduct
of full-up vulnerability and lethality tests under realistic combat

lPub. L. No. 99-500, § 101(c), 100 Stat, 3341 (1986)(Identical legislation omitted),
2H.R. CONF. REP No. 1001, 99th Cong, 2d Sess. 498-99 (1986).
31d.
4pub, L, No. 100-180, § 802, 101 Stat, 1123 (1987).
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conditions, first at the sub-scale level as sub-scale systems are
developed, and later at the full-scale level mandated in this
legislation. . . The conferees intend this type of developmental
testing to be performed as part of the responsibilities of the Under
Secretary of Defense for Acquisition. 5

The same bill also included a provision permitting the Secretary of Defense to reprogram
up to one third of one percent of total program procurement funds for the purpose of conducting
necessary vulnerability/lethality live fire tests and evaluations.

3.2.2.3. Law In Practice

This section is implemented in part 8 of DOD Instruction 5000.2, Defense AcAuisition
Management Policies and Procedures, and parts 7, 10 and 11 of DOD 5000.2M, Defense
Acquisition Management Documentation and Reports. Part 7 of DOD 5000.2M sets forth the
live-fire testing elements required to be present in the overall testing plan. Part 10 of that
Instruction sets forth the requirements of the separate Live Fire Test Report, and essentially
reiterates the pertinent requirements of tho statute. Part I I of the same Instruction implements
the authority to waive Live Fire testing requirements, but, other than to repeat the statutory
waiver standard (unreasonably expensive and impractical) does not provide additional guidance
on what types of systems may warrant waiver,

Virtually all of the parties surveyed concurred that the type of testing required by this
statute remained relevant. 6 The Army noted that with increasingly sophisticated threats and with
the increased accuracy expected from our weaponry, that survivability and lethality testing is more
relevant than ever before.7 The Navy noted that this type of testing would generally be conducted
regardless of whether a such statutory requirement existed.8

However, the services and OSD offices also agreed that the statute should be amended to:
(1) speak in terms of "vulnerability" testing, instead of "survivability" testing; (2) permit waiver
authority after Milestone II, and (3) permit vulnerability testing on components, subsystems or
subassemblies.9

5H. R, CONE. REP No. 58, 100th Cong,, Ist Sess. 655 (1987).
6Comments were obtained from the following offices: Office of the Secretary of Defense (Operational Test and
Evaluation); Office of the Under Secretary of Defense for Acquisition (Developmental Test and Evaluation);
Department of the Air Force (Test and Evaluation); Deputy Under Secretary of the Army (Operations Research),
Department of the Navy (Test, Evaluation and Technology Requirements) and Aerospace Industries Association
Flight Test Group).
TLetter from Mr. Walter W. Hollis, Deputy Under Secretary of the Army, Department of the Army (Operations

Research), to Mr. Anthony Gamboa, Deputy General Counsel (Acquisition), Department of the Army, dated 14
Aug. 1992,8Letter from RADM W, P. Houley, Director of Test and Evaluation and Technical Requirements, Department of
the Navy, to DOD Advisory Panel, dated 21 Aug. 1992.
9Memorandumn from Mr. Charles E. Adolph, Director, Test and Evaluation, Office of the Under Secretary of
Defense, to Acquisition Law Task Force, (undated), and Memorandum from Mr. Walter Hollis, Deputy
Undersectary of the Army (Operations Research), RADM W,P, Houley, Deputy Director, Test & Evaluation and

3-86



3.2.2.4. Recommendation and Justification

Repeal, or amend &o eliminate full-up testing requirements, to
change 'Survivability' to 'Vulnerability,' and to extend Waiver
Authority.

The Panel's primary recommendation is to repeal this statute in its entirety, and enact the
streamlined statute, In the alternative, the Panel recommends that 'this statute be retained but
amended as follows:

I.

Eliminate Full-Up Testing Requirement

This statute should be amended at subsection (e)(3) to read:

The term.'realistic suibili Wlneraihy testing' means,
in the case of a covered system (or a covered product improvement
program for a covered system), testing for vulnerability of the
system in combat by firing munitions likely to be encountered in
combat (or munitions with a capability similar to such munitions) at
the system configured for combat, or in the case of high value
systems. at components. subsystems. and subassemblies or realistic
replicas or surrogates. and through the design analyses. modelin,
nd imli and analysis of combat dat with the primary

emphasis on testing vulnerability with respect to potential user
casualties and taking into equal consideration the susceptibility to
attack and combat performance of the system.

All of the parties surveyed - the services, OSD, the PEOs/PMs and industry associations --

were unanimous in the belief that full-up testing, as currently required by the statute, can add
considerable time and expense to the program and product improvements. It was noted that
testing system components would permit design changes to be made early in the development
process at minimum cost before the system design is complete. As one Army PEO stated:

When survivability testing is justified, it is not reasonable to require
vehicles/weapon systems to be fully combat equipped. There
should be some trade-off, supported by simulation or analysis,
between the cost ... and the benefits to be gained from live fire
testing. Considering the cost and complexity of many of today's
electronics/computer subsystems it would appear that damage
assessment could be logically made without actually requiring these
subsystems to be destroyed, especially in the early stages of

Technology, Department of the Navy, and Mr. Howard W. LeafW Lt Gen, USAF (Ret), Director, Test and
Evaluation, to Director, Test and Evaluation, Office of the Secretary of Defense, datud 6 Aug. 1992.
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program development when assets for training and performance,
RAM and environmental testing are at a minimum. Again, greater
use of computer simulation should be used to supplement
operational test data to provide comprehensive assessments, The
current waiver authority is too high and the process too time
intensive, leading organizations to 'cave-in' to unreasonable
requirements, rather then attempting to defend why testing is
unreasonably expensive and impractical, 10

Vulnerability at the subsystem level was deemed particularly appropriate for high-value systems,
including those with long lead issues,

The Panel concurs in the position that full-up testing can add unnecessary time and
expense. While component testing could arguably be achieved through the waiver authorit:y set
forth in this section, that authority does not appear adequate to meet the needs described herein.
The process of obtaining such a waiver is cumbersome and waivers are rarely requested, Indeed,
the OSD Live-Fire Office has recommended such a waiver on only two occasions since the law
was enacted."1 In any event, the Panel believes that it is preferable to state explicitly in the statute
the viability of component testing in this area.

The Panel would make component testing applicable to "high value" systems without
attempting to further define that term, The Panel believes that, rather than adopting a statutory
standard, the phrase should be defined through implementing regulations. This would preserve
the flexibility to, for example, maintain differing standards depending on the type of system and
costs involved,

In so recommending, the Panel acknowledges the recent report of the National Research
Council's Committee on Weapon Effects on Airborne Systems, 12 That Report concluded that a
waiver should be required to omit any full-scale, full-up tests, However, the National Research
Council Report was issued near the completion of the Panel's Report. Therefore, the Panel has
not had the opportunity to fully consider the National Research Council's Report,13

II.

Extend Waiver Authority

The Panel would amend subsection (c)(1) to read:

10Letter from Brig Gen Robert A. Drolet, Air Defense, Department of the Army, to Mr. Anthony Gamboa, Deputy
General Counsel (Acquisition), Department of the Army, dated 8 Apr. 1992.
I Memorandum from Mr. Jim O'Bryon, Deputy Director, Test and Evaluation/Live-Fire Testing, Office of the
Under Secretary of Defense (Acquisition), to Ms. Theresa Squillacote, dated 10 July 1992.
12National Research Council, Vulnerability Assessment ofAircraft (National Academy Press, Washington, D.C.
1993).
131d.
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(1) the Secretaiy of Defense may waive the application of the
su.yi"ability vulnerability and lethality tests of this section to a
covered system, munitions program, missile program or covered
product improvement program if the Secretary, befo.e. the system
entei's f "l" "ea .. de.elopment certifies to Congress that live-fire
testing of such system or program would be unreasonably
expensive and impractical. The Secretary shall include with any
such certification a report, explaining how the Secretary plans to
evaluate the vulnerability or the lethality of the system or program
and assess possible alternatives to realistic s...w'abili. . vulnerability
testing of the system or program.

ThiR proposed amendment is based on the fact that the cost and complexity of vulnerability testing
may not be known until after some systems enter engineering and manufacturing development.

m.

Substitute the term "Vulnerability" for "Survivability"

The Panel recommends that the statute be amended to insert "vulnerability" instead of
"survivability" at each point in the statute that the latter phrase appears, In the testing community,
the phrase "survivability" encompasses the entire spectrum of considerations from target
acquisition, maneuver, jamming and tactics (gained from operational testing generally) to warhead
lethality and target vutnerability (gained from live-fire testing specifically), The proposed change
makes clear the live fire testing is intended to address specifically the probability of kill given a hit,
including both platform and crew vulnerability,

3.2.2.5. Relationship to Objectives

Amendment of this statute as set forth would promote the best interests of DOD while
maintaining essential congressional oversight of lethality/vulnerability testing. Amendment would
also promote the objectives that acquisition laws should promote the exercise of sound judgement
on the part of acquisition personnel.

3.2.2.6. Proposed Statute

§ 2366. Major systems and munitions programs: survivability and lethality testing
required before full-scale production

(a) Requirements--

(1) The Secretary of Defense shall provide that

-(A) a covered system may not proceed beyond low-rate initial production until
realistic se ..... bil.. vu.lnerability testing of the system is completed in accordance with this
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section and the report required by subsection (d) with respect to that testing is submitted in
accordance with that subsection, and

(B) a major munitions program or a missile program may not proceed beyond
low-rate initial production until realistic lethality testing of the program is completed in
accordance with this section and the report required by subsection (d) with respect to that testing
is submitted in accordance with that subsection.

(2) The Secretary of Defense shall provide that a covered product improvement program
may not proceed beyond low-rate initial production until

(A) in the case of a product improvement to a covered system, realistic
s.....s...biUty- vnerabilt.y testing is completed in accordance with this section; and

(B) in the case of a product improvement to a major munitions program or a
missile program, realistic lethality testing is completed in accordance with this section,

(b) Test Guidelines--

(1) S..:,'iabilit,..•,lnerability and lethality tests required under subsection (a) shall be
carried out sufficiently early in the development phase of the system or program O'ncluding a
covered product improvement program) to allow any design deficiency demonstrated by the
testing to be corrected in the design of the system, munition, or* missile (or in the product
modification or upgrade to the systom, munition, or missile) before proceeding beyond low-rate
initial production,

(2) The costs of all tests required under that subsection shall be paid from funds available
for the system being tested,

(c) Waiver Authority--

(1) The Secretary of Defense may waive the application of the sU ,abli... vulnerabity
and lethality tests of this section to a covered system, munitions program, missile program, or
covered product improvement program if the Secretary, befere the Sne rIS--fil- ea
deyelepm , certifies to Congress that live-fire testing of such system or program would be
unreasonably expensive and impractical, The Secretary shall include with any such certification a
report explaining how theu Secretary plans to evaluate the .e..i.abi"ity .. yvulnerability or the
lethality of the system or program and assessing possible alternatives to realistic a.ni..abikyt.
vulnerabilty testing of the system or program,

(2) In time of war or mobilization, the President may suspend the operation of any
provision of this section,

(d) Reporting to Congress-- At the conclusion of sw"-'i:"bility Juneraiit or lethality testing
I under subsection (a), the Secretary of Defense shall submit a report on the testing to the defense
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-. -ittes ofr ..... s Committees on Armed Services and on Approptiations of the Senate and
the House of Representatives (asedefined,• in .eeti.. .236,,•e• 3) efthis. We). Each such report
shall describe the results of the."Y 4i abi:..y•vnerability or lethality testing and shall give the
Secretary overall assessment of the testing.

(e) Definitions --In this section:

(1) The term "covered system" means a vehicle, weapon platform, or conventional
weapon system-

(A) that includes features designed to provide some degree of protection to users
in combat; and

(B) that is a major system within the meaning of that term in section 2302(3) of
this title.

(2) The term "major munitions program" means-

(A) a munitions program for which more than 1,000,000 rounds are planned to be
acquired; or

(B) a conventional munitions program that is a major system within the meaning of
that term in section 2302(3) of this title,

(3) The term "realistic s.... 4,'"t',-. nerability testing" means, in the case of a covered
system (or a covered product improvement program for a covered system), testing for
vulnerability of the system in combat by firing munitions likely to be encountered in combat (or
munitions with a capability similar to such munitions) at the system configured for combat, orin
the case of high value systems. at components. subsystems, and subasseMblies or realistic replicas
or surrogates. and through the design analyses, modeling and simulation, and analysis of combat
data. with the primary emphasis on testing vulnerability with respect to potential user casualties
and taking into equal consideration the susceptibility to attack and combat performance of the
system.

(4) The term "realistic lethality testing" means, in the case of e major munitions program
or a missile program (or a covered product improvement program for such a program), testing for
lethality by firing the munition or missile concerned at appropriate targets configured for combat.

(5) The terni "configured for combat," with respect to a weapoi. system, platform, or
vehicle, means loaded or equipped with all dangerous materials (including all flammables and
explosives) that would normally be on board in combat.

(6) The term "covered product improvement program" mean- P. program under which
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(A) a modification or upgrade will be made to a covered system which (as
determined by the Secretary of Defense) is likely to affect significantly the srwAv.Vabi:iy
vulnerability of such system; or

(B) a modification or upgrade wilL be made to a major munitions program or a
missile program which (as determined by the Secretary of Defense) is likely to affect significantly
the lethality of the munition or missile produced under the program,
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3.2.3. 10 U.S.C. § 2399

Operational test and evaluation of defense acquisition programs

3.2.3.1. Summary of Law

This section provides that a major defense acquisition program may not proceed beyond
low-rate initial production until initial operational test and evaluation is completed, The Office of
Operational Test and Evaluation (OT&E) must approve the adequacy of all testing plans, shall
analyze testing results, and report thereon to Congress before proceeding with full scale
production, The section also provides that the Office of OT&E shall determine the quantity of
articles to be procured for major defense acquisition program testing, and the departments may
make the same determination for non-major systems, The section further provides that no system
contractor employee may be involved in major defense acquisition program operational testing
unless such employees will be involved in actual system deployment, Also, no person who
participates in system development, production or testing may provide test consulting services
unless that person's impartiality is ensured in writing by the Director of OT&E, No contractor
involved in development, production or testing may participate in operational testing, data
collection, performance assessment or evaluation unless the contractor functioned solely as a
Federal government representative. Finally, the section requires an annual report on the status of
test activities and provides that operational testing may not be based exclusively on computer
analysis.

3.2.3.2. Background of Law

Initial operational test and evaluation requirements were set forth in the National Defense
Authorization Act for Fiscal Year 1987.1 Those requirements were included in a single section
with live fire test requirements, The National Defense Authorization Act for Fiscal Years 1990
and 1991 split off operational test and evaluation requirements into a separate statutory section.2

The Conference Report stated the conferees' concern was that:

,, . too many weapon systems are entering full production status
before they have successfully completed operational test and
evaluation and have their ideutified design deficiencies corrected,
The conference agreement would permit establishment of a single
production source, and recognizes the advantages of maintaining
this source once started. This recognition is not intended to
condone a continuing reapproval of 'low-rate initial production'
quantities that eventually may total to a significant percentage of
the total planned procurement. 3

IPub, L. No. 99-500, § 101(c), 100 Stat. 3341 (1986) (Identical legislation omitted),
2Pub, L No, 101-189, § 802(a)(1), 103 Stat. 1484 (1989),
3H,R, CONF. REP No. 331, 101st Cong,, 1st Sess. 601 (1989),
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The Conference Report further indicated that the prohibition on contractors who had been
involved in developmental testing or involvement in operational testing was intended to avoid any
compromise of the integrity of the operational test and evaluation. The conferees stated,
however, that "some flexibility in the use of contractor support is required. For instance,
operational tests may require contractor support in areas such as instrumentation, data collection
and data processing."4 Therefore, an exception was permitted where the OT&E Director is able
to demonstrate support contractor impartiality. No exception, however, was intended that would
permit a support contractor to participate in development of criteria for data collection,
performance assessment or evaluation where the contractor has been involved in system
development.5

The National Defense Authorization Act for FY 1993 amended the contractor bar
provision at subsection (e) to exempt from that bar conltractors that have participated in
development, production or testing solely as a representative of the Federal government.6

3.2.3.3, Law in Practice

This statute is implemented by DOD Instruction 5000.2M, Part 8, Test and Evaluation
(February 23, 1991). By the terms of that Instruction, the statute applies to Acquisition
Categories I and I, Paragraphs 4 and 5 of part 8 of that Instruction set forth operational testing
policies and procedures. The regulation essentially reiterates the pertinent requirements of the
statute,

In practice, the most controversial issue regarding this statute is the limitation on
contractor involvement in operational testing, The parties surveyed were unanimous in the desire
for a more expansive statement of the cfrcumstances in which contractor involvement in
operational testing will be permitted.7 Specifically, all commenters believed that greater system
contractor support is necessary in the area of analytical and logistic support, A synopsis of the
comments received identified the following types of concerns:

System contractor support in initial operational testing is
beneficial in providing logistic support, test failure analyses and
software and instrumentation support that would increase the
value of operational testing data generated while maintaining
the integrity of test results,

41d. at 600.
51d.
6 Pub. L. No, 102-484, § 819, 106 Stat. 2458 (1992),
7Comments were obtained from the following offices: Office of the Secretary of Defense (Operational Test and
Evaluation); Office of the Under Secretary of Defense for Acquisition (Developmental Test and Evaluation),
Department of the Air Force (Test and Evaluation);, Deputy Under Secretary of the Army (Operations Research);
Department of the Navy (Test, Evaluation and Technology Requirements) and Aerospace Industres Association
(Flight Test Group). In addition, comments were received from a, survey of Department of the Army Program
Managers and Program Executive Officers.
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0 As the services down-size and DOD shifts more to a technology
strategy, wherein fieldable prototype and advanced technology
demonstrators are stressed, system support by the contractor
will becoma even more critical.

0 Private sector testing support is cost effective and often not
available elsewhere.

0 The limitation adds time and cost when outside technical
support has to be hired and brought up to speed for data
analysis and corrective action.

0 The experience level of user personnel in operational testing is
low or non-existent and therefore not representative of a normal
operational unit where a broad range of experience with a
weapon system is commonly found. Thus, judicious use of
contractor personnel to broaden the personnel experience base
during operational testing would provide a more reali3tic
assessment of the operability of the system,

The Army PEOs and PMs surveyed also raised substantial issues regarding the validity of
an absolute requirement for dedicated, sequential initial OT&E for all major systems under section
2302(5) that are designated for use in combat.

* Such testing requires more assets than are necessarily required
for reasonable evaluation, adding significantly to overall
program costs.

a Operational testing is often conducted on interim systems that
are components of major programs. Then operational testing is
repeated unnecessarily when such systems are integrated into
the major program, where no significant change in subsystem
functioning occurs after integration,

0 Flexibility should exist for those programs or systems that are
clearly low risk, For example, the PEO for Army Combat
Support indicated that in the Non-Developmental Item (NDI)
area, the Government is competing for contractor interest with
many commercial ventures that do not have similar restrictions.
In such cases, the OT/LRIP restrictions require a stretch out of
monthly production deliveries, resulting in an artificial ramp-up
that significantly increases unit costs.
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* Operational testing, in some programs, accumulates too little
data to be statistically relevant.'

Finally, the Panel notes that the Departments of the Army, Navy and Air Force had jointly
proposed that the statute be modified to permit system contractors to be involved in OT&E in the
five following instances:9

0 Maintenance and support actions of the same type that the system contractor would
be expected to perform as part of interim contractor support or contractor logistics
support when the system is deployed in combat.

0 Conducting and reporting analyses of test failures to assist in isolating causes of
failure (but excluding participation in data scoring and assessment conferences),

* Providing and operating system-unique test equipment, test beds, and test facilities
which may include software, software support packages, instrumentation and
instrumentation support.

* Providing logistics support and training as required in the event that such services
have not yet been developed and are not available from the military department or
Defense Agency having responsibility for conducting or supporting the operational
test and evaluation,

- Providing data generated prior to the conduct of the operational test, if deemed
appropriate and validated by the independent operational test agency in order to
ensure that critical issues are sufficiently and adequately addressed,

3.2.3.4. Recommendation and Justification

Repeal

The Panel's primary recommendation is to repeal this statute in its entirety and enact the
streamlined statute. In the alternative, the Panel recommends that this statute be retained but
amended as follows:

'These issues are synopsized from all of the comments received. See Memoranda from the following Department
of the Army Program Executive Offices to the Deputy General Counsel (Acquisition), Department of the Army:
Maj Gen Dewitt T. Irby, Jr., Aviation, dated 20 Apr. 1992; Mr, Dale G, Adams, Armaments, dated 10 Apr. 1992,
Brig Gen Robert A. Drolet, Air Defense, dated 8 Apr, 1992; Ms. Mary D. Kelly, Plans and Programs, STAMIS,
dated 23 Mar. 1992; Brig Gen Otto Guenther, Communications Systems, dated 20 Apr, 1992; Maj Gen William
Harmon, Command and Control Systems, dated 10 Apr. 1992; and Lt Gen Robert Hammond, Strategic Defense,
dated 13 Apr. 1992,
9Memorandum from Howard W Leaf, Lt Gen, USAF (Ret), Director, Test and Evaluation, Department of the Air
Force, to DO. Advisory Panel, dated 25 Sep. 1992.
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Amend Statute to Permit Modification of Mandatory
Operational Testing Requirement.

The Panel recommends that this statute be amended at subsection (b) to add the following
language:

(6) The Secretary of Defense may modify the requirements for
initial operational test and evaluation, set forth above. where the
Secretar:

(A) certifies to Conaress that such testing would be
unreasonably expensive and impractical. cause unwarranted delayM.Xrbe
unnecessary because of the acquisition strategy for that system: and

(B) describes the actions taken to ensure that the system
will be operationally effective and suitable when it is introduced into the

The Panel bases this recommendation on extensive comments received from the field that
an absolute requirement for dedicated, sequential operational testing can, in certain cases,
significantly hinder the acquisition process, In those cases that can be legitimately identified as
low risk, such as some NDI purchases, operational testing may add significant cost to the
program, Similarly, in programs for which there is an urgency of need and/or limited quantities,
such as the Army Special Operations aircraft program, full-scale operational testing may be
unwarranted, The Panel believes that the statute should at least provide some flexibility for a
cost-risk analysis of the benefits of operational testing in some cases. For programs where
operational testing would interrupt an ongoing production process (where, for instance, the
covered program is a modification), the increase in unit cost may simply outweigh the relative
benefit of full-scale operational testing.

In addition, the proposed language, at subsection (b)(6), would also ensure that the
credibility of the process is maintained along with accountability to the Congress. Thus, authority
to modify would not result in a total absence of congressional oversight, but rather in a more
tailored oversight system.

II

Amend to Permit Greater System Contractor Involvement in
Operational Testing Logistic and Other Support Functions

The Panel recommends that this statute be amended at subsection (d) as follows:
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(d) IMPARTIALITY OF CONTRACTOR TESTING PERSONNEL-- In
the case of a major defense acquisition program (as defined in subsection
(a)(2), no person employed by the contractor for the system being tested
may be involved in the conduct of the operational test and evaluation
required under subsection (a)(1), The limitation in the preceding sentence
does not apply

W to the extent that the Secretary of Defense plans for persons
employed by that contractor to be involved in the operation, maintenance,
and support of the system being tested when the system is deployed in
combat or

(2) to the extent that the Secretary of Defense has authorized by
reglation involvement by system contractor employees in operational test
and evaluation analytic and logistic support. Such regulations must ensure
the impartiality of that contractor and the integrity of the testing and
evaluation process. In such cases. the operational test and evaluation plan
must identify the specific involvement of that contractor in the operational
test and evaluation process and the steps taken to ensure contractor

The Panel recommends the above change in order to permit greater system contractor
involvement in operational testing to address the concerns raised by the acquisition and testing
communities as set forth above, and specifically the need for greater system contractor
involvement in test analytic and logistic support, The Panel believes the amendment adequately
addresses the original congressional concerns underlying this statute regarding instances of
contractor involvement in operational testing that clearly compromised the testing process, The
proposed amendment requires the Secretary of Defense to specifically authorize the types of
circumstances when system contractor involvement will be permitted and to ensure that it will not
compromise the integrity of the testing process. Such involvement must also be set forth with
specificity in the operational test plan.

Rather than make the law too specific, the Panel elected instead to provide in the statute
for the Secretary of Defense to promulgate via regulation any specific provisions for system
contractor involvement in OT&E while placing adequate controls on their involvement. The
Panel believes this can be effectively accomplished while preserving the current intent of the law,

M

Amend Statute to Permit Greater Support/Nonsystern
Contractor Involvement in Operational Testing.

The Panel further recommends that subsection (e) be amended as follows:

(e) IMPARTIAL CONTRACTED ADVISORY AND ASSISTANCE
SERVICES.-
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(1) The Director may not contract with any person for advisory and
assKstance services with tegard to the test and evaluation of a system if that
penrv.- participated in (or is participating in) the development; 2r
prc~d•, .'.." "-":--.,. of such ey,.ým• m for a military department or Defense
Agency ai tbr another contractor ox" he Department of Defense).

(3)(A) A contractor that has part!-ipated in (or is participating in)
the development, gr production,--o--testin of a system for a military
department or Defense Agency (or for ano'hev contractor of the
Department of Defense) may not be involved (in any way) in the
establishment of criteria for data collection, performance assessment, or
evaluation activities for the operational test and evaluation.

(B) The limitation in subparagraph (A) does not apply to a
contractor that has participated in such development, 2r production, oF
tooi solely as a representative of the Federal Government.

This amendment preserves the general limitation on support contractor involvement in
operational testing activities where that contractor has previously supported system development
or production and the contractor was not acting solely as a representative of the Federal
Government. Thus, the congressional goal that contractors who supported system development
and production be barred from subsequent operational testing because they may not have the
requisite objectivity is maintained by this proposed amendment. Elimination of the phrase
"testing" will, however, permit support contractor involvement in operational testing even where
that contractor has previously supported developmental testing. In such a situation, the potential
conflict of interest is not present. And, as the above comments demonstrate, greater support
contractor involvement in operational testing data collection and other types of testing support
can provide much greater efficiency in the overall testing process.

With respect to both of these proposed contractor involvement amendments, the Panel
notes that when this legislation was enacted, Congress itself recognized that "some flexibility in
the use of contractor support is required. For instance, operational tests may require contractor
support in areas such as instrumentation, data collection and data processing." 10 Thus, these
proposed amendments do not undermine the congressional intent underlying this statute.

3.2.3.5. Relationship to Objectives

If repeal is not accepted, amendment of this statute as proposed will promote the best
interests of DOD while preserving valid congressional oversight provisions.

10 H.R, CoNE. REP. No. 331, 101st Cong., 2d Scss. 600 (1989).
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3.1,3.0. Proposed Statute

§ 2399. Operat-onai ici! and evaluation of defense acquisition programs.

(a) Condition for Proceeding Beyond Low-Rate Initial Production--

(1) The Secretary of Defense shall provide that a major defense acquisition program may
not proceed beyond low-rate initial production until initial operational test and evaluation of the
program is completed,

(2) In this subsection, the term "major defense acquisition program" means

(A) a conventional weapons system that is a major system within the meaning of
that term in section 2302(5)(3) of this title; and

(B) is designed for use in combat.

(b) Operational Test and Evaluation--

(1) Operational testing of a major defense acquisition program may not be conducted until
the Director of Operational Test and Evaluation of the Department of Defense approves (in
writing) the adequacy of the plans (including the projected level of funding) for operational test
and evaluation to be conducted in connection with that program.

(2) The Director shall analyze the results of the operational test and evaluation conducted
for each major defense acquisition program. At the conclusion of such testing, the Director shall
prepare a report stating the opinion of the Director as to

(A) whether the test and evaluation performed were adequate; and

(B) whether the results of such test and evaluation confirm that the items or
components actually tested are effective and suitable for combat.

(3) The Director shall submit each report under paragraph (2) to the Secretary of Defense,
the Under Secretary of Defense for Acquisition, and the congressional defense committees. Each
such report shall be submitted to those committees in precisely the same form and with precisely
the same content as the report originally was submitted to the Secretary and Under Secretary and
shall be accompanied by such comments as the Secretary may wish to make on the report.

(4) A final decision within the Department of Defense to proceed with a major defense
acquisition program beyond low-rate initial production may not be made until the Director has
submitted to the Secretary of Defense the report with respect to that program under paragraph (2)
and the congressional defense committees have received that report.

3-100



(5) In this subsection, the term "major defense acquisition program" has the meaning given
that term in section 138(a)(2)(B) of this title.

(6) The Secretary of Defense may modify the requirements for initial operational
test and evaluation, set forth above. where the Secretay

(A) certifies to Congress that such testing .ould be unreaonably expensive and
impractical. cause unwarranted delay pr be unnecessary because of the acquisition stratesy for
that systemn and

(B) describes the actions taken to ensure thai th system will be operationally
effective and suitable when it is introduced into the field.

(c) Determination of Quantity of Articles Required for Operational Testing.-- The quantity of
articles of a new system that are to be procured for operational testing shall be determined by-

(1) the Director of Operational Test and Evaluation of the Department of Defense, in the
case of a new system that is a major defense acquisition program (as defined in section
138(a)(2)(B) of this title); or

(2) the operational test and evaluation agency of the military department concerned, in the
case of a new system that is not a major defense acquisition program.

(d) Impartiality of Contractor Testing Personnel-- In the case of a major defense acquisition
program (as defined in subsection (a)(2)), no person employed by the contractor for the system
being tested may be involved in the conduct of the operational test and evaluation required under
subsection The l imitatio n in the preceding sen enre does not apply to the extent tA the

epefitft TAMRVAS, nd upef4A te sste beng esed when t-he- system is deployed i

(1) to the extent that the Secretary of Defense plans for persons employed by that
contractor to be involved in the operation. maintenance, and support of the system being tested
when the system is deployed in combat. or.

(2ý,) to the extent that the Secreta•y of Defense has authorized by re~imation involvement
by systec1gontractor employees in operational tLst and evaluation analytic and logistic support
Such re, lations must ensure the impartiality of that contractor a d the integriy, of the tes a
evaluation process. In such cases, the operational test and evaluation plan must identify the
a Lt ent of that contractor in the operational test and evaluation process and the steps
taken to ,.sure contractor impartiality.

(e) Impaitial Contracted Advisory and Assistance Services--
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(1) The Director may not contract with any person for advisory and assistance services
with regard to the test and evaluation of a system if that person participated in (or is participating
in) the development, or production,-er--testin of such system for a military department or Defense
Agency (or for another contractor of the Department of Defense),

(2) The Director may waive the limitation under paragraph (1) in any case if the Director
determines in writing that sufficient steps have been taken to ensure the impartiality of the
contractor in providing the services. The Inspector General of the Department of Defense shall
review each such waiver and shall include in the Inspector General's semiannual report an
assessment of those waivers made since the last such report.

(3)(A) A contractor that has participated in (or is participating in) the development 2r
production,oeseing of a system for a military department or Defense Agency (or for another
contractor of the Department of Defense) may not be involved (in any way) in the establishment
of criteria for data collection, performance assessment, or evaluation activities for the operational
test and evaluation.

(B) The limitation in subparagraph (A) does not apply to a contractor that has participated
in such development, or production, e--eseiug solely as a representative of the Federal
Government,

(f) Source of Funds fbr Testing-.The costs for all tests required under subsection (a) shall be paid
from funds available for the system being tested.

(g) Director's Annual Report--As part of the annual report of the Director under section 138 of
this title, the Director shall describe for each program covered in the report the status of test and
evaluation actihities in comparison with the test and evaluation master plan for that program, as
approved by the Director. The Director shall include in such annual report a description of each
waiver granted under subsection (e)(2) since the last such report,

(h) Deffnitions-..In this section:

(1) The term "operational test and evaluation" has the meaning given that term in section
138(a)(2)(A) of this title, For purposes of subsection (a), that term does not include an
operational assessment based exclusively on-

(A) computer modeling;

(B) simulation; or

(C) an analysis of system requirements, engineering proposals, design
specifications, or any other information contained in program documents.

(2) The term "congressional defense committees" means the Committees on Armed
Services and the Committees on Appropriations of the Senate and House of Representatives.
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3.2.4. 10 U.S.C. § 2400

Low-rate initial production of new systems

3.2.4.1. Summary of Law

This section provides that, for major systems, the decision on the quantity to be procured
for low-rate initial production shall be made when the milestone II (engineering and
manufacturing development decision) is made and by that same deciding official. Any decision for
production increases must also be made by that deciding official, and the quantity amounts
reported in the initial Selected Acquisition Report, (SAR) on that system, Except for naval vessel
and satellite programs, low-rate initial production is defined as the minimum quantity necessary to
provide production-configured or representative articles for operational tests, the quantity
necessary to establish an initial production base, and the quantity necessary to permit an orderly
increase in production sufficient to lead to fall-rate production.

3.2.4.2. Background of Law

This section was enacted by the National Defense Authorization Act for Fiscal Year 1990-
and 1991,1 Introduced by the House version of the bill, the House Committee Report indicated
concern that in some cases DOD had been purchasing a large share of the total procurement
program before completing operational testing under the guise of low-rate initial production.2
Nonetheless, in conference, the conferees stated their agreement that this definition could still
permit the establishment of a single production source, and maintain the advantages of a source
once started, provided that fall-scale production was not incrementally achieved through initial
low-rate production quantities.3

3.2.4.3. Law In Practice

This statute is implemented by DOD Instruction 5000.2, part 8 (Test and Evaluation)
(February 23, 1991).

The comments received raised no major issues with respect to this statute, The parties
surveyed indicated that the statute continues to serve a valid purpose by ensuring that appropriate
operational and vulnerability/lethality testing is completed before production proceeds beyond
low-rate initial production. No indication was given that the statutory definition of low-rate initial
production was inadequate or otherwise hindered the testing process or development of an
adequate production base.4

IPub, L. No, 101-189, § 803(a), 103 Stat, 1487 (1989).
2H. R. REP. No. 121, 101st Cong., Ist $ess. 17 (1989).
3H.R. CONF, REP No. 331, 101st Cong., Ist Sess. 601 (1989).
4Comments were obtained from the following offices: Office of the Secretary of Defense (Operational Test and
Evaluation); Office of the Under Secretary of Defense for Acquisition (Developmental Test and Evaluation);
Department of the Air Force (Test and Evaluation); Deputy Under Secretary of the Army (Operations Research);
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The Army Program Executive Officer for Strategic Defense did recommend that, in order
to preserve a mobilization production base, strategic defense missiles should be added to the
statute as one of the low density production items listed at subsection (c).5 Those listed items
(naval vessels and satellite programs) are exempt from the standard low-rate initial production
definition. The Office of Acquisition Policy & Program Integration, Under Secretary of Defense
(Acquisition), does not agree with the proposed addition of strategic defense missiles to those
systems requiring a different definition of low-rate initial production, That Office cites Upper Tier
Theater Missile Defense Systems, Ground Based Interceptors, CORPS Surface-to-Air Missiles,
and PATRIOT Upgrades as systems where the total production quantities and production rates
are substantially larger than those of naval vessels and satellite programs. 6

3.2.4.4. Recommendation and Justification

Amend to add strategic defense missiles at (c) and to make
TEMP discretionary.

The Panel recommends that this statute be retained but amended at subsection (c)(1) and
(2) to include strategic defense missiles as a category of system with a low-density production
rate similar to those already lis*ed and therefore exempt from the standard low-rate initial
production definition, While theater missile systems may have production quantities that exceed
naval vessels and satellite programs, strategic defense missile systems generally have lower
production quantities. Thus, this type of system warrants consideration by the Congress as a type
of system that is exempt from the standard, low-rate initial production definition,

Additionally, the Panel recommends that (c)(3) be amended to make the Test and
Evaluation Master Plan (TEMP) discretionary for thmse exempted systems.

Prior to enactment of this language, the Navy had not developed TEMPs for about half of
its ship programs because many of those programs were repetitive procurements of auxiliary and
amphibious support ship programs, built to commerciul specifications and without developmental
risk and operational testing. This amendment proposes to enact in the statute this prior, Navy
policy, 7

Department of the Navy (Test, Evaluation and Technology Requirements) and Aerospace Industries Association
M light Test Group).

emorandum from Lt.Gcn. Robert Hammond, PEO, Strategic Dcfcnsc to General Counsel HQ Department of the
Army, dated 13 April 1992, See also Letter from, Mir, Walter Hollis, Deputy Undcr Secretary of the Army,
(Operations Research), to Mr. Anthony Gamboa, Deputy General Counsel (Acquisition), Department of thc Army,
dated 5 June 1992.6Memorandum from Mr. Gene Porter, Principal Deputy Director, Acquisition Policy & Program Integration,
Under Secretary of Defense (Acquisition), to DOD Advisory Panel., dated 9 Nov. 1992.
7Letter from RADM Houley, Director, Test and Evaluation % Technology Requirements, Department of the Navy,
to Ms. Theresa Squillacote, dated 28 Aug. 1992,
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3.2.4.5. Relationship to Objectives

Amendment of this statute will promote the best interests of DOD while maintaining the
underlying utility of the statutory definition.

3.2.4.6. Proposed Statute

§ 2400. Low-rate initial production of new systems

(a) Determination of Quantities To Be Procured for Low-Rate Initial Production.

(1) In the course of the development of a major system, the determination of what
quantity of articles of that system should be procured for low-rate initial production (including the
quantity to be procured for reproduction verification articles) shall be made-

(A) when the milestone II decision with respect to that system is made; and

(B) by the official of the Department of Defense who makes that decision.

(2) In paragraph (1), the term "milestone II decision" means the decision to apprnve the
full-scale engineering development of a major system by the official of'the Department of Defense
designated to have the authority to make that decision.

(3) Any increase from a quantity determined under paragraph (1) may only be made with
the approval of the official making the determination.

(4) The Secretary of Defense shall include a statement of the quantity determined under
paragraph (1) in the first SAR submitted with respect to the program concerned after that quantity
is determined. For purposes of the preceding sentence, the term "SAR" means a Selected
Acquisition Report submitted under section 2432 of this title.

(b) Low-Rate Initial Production of Weapon Systems. Except as provided in subsection (c),
low-rate initial production with respect to a new system is production of the system in the
minimum quantity necessary-

(1) to provide production-configured or representative articles for operational tests
pursuant to section 2399 of this title;

(2) to establish an initial production base for the system; and

(3) to permit an orderly increase in the production rate for the system sufficient to lead to
full-rate pm'oduction upon the successful completion of operational testing.

(c) Low-rate Initial Production of Naval Vessel, Satelhite and Strategic Defense Missile Programs.
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(1) With respect to naval vessel pfegrOaMS and, military satellite and strategic defense
missile programs, low-rate initial production is production of items at the minimum quantity and
rate that (A) preserves the mobilization production base for that system, and (B) is feasible, as
determined pursuant to regulations prescribed by the Secretary of Defense.

(2) For each naval vessel *PFe~ga' ,and, military satellite and strategic defense missile
program, the Secretary of Defense shall submit to Congress a report providing-

(A) an explanation of the rate and quantity prescribed for low-rate initial
production and the considerations in establishing that rate and quantity;

(B) a test and evaluation master plan for that program. if the Secretary of Defense
has required that one be developed; and

(C) an acquisition strategy for that program that has been approved by the
Secretary, to include the procurement objectives in terms of total quantity of articles to bc
procured and annual production rates.
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3.3. Service Specific Laws

3.3.0. Introduction

This subchapter examines the service-specific acquisition sections in the last three subtitles
of Title 10. These laws fall into two main groups: (1) the Army/Air Force statutes, that evolve
historically out of the same source law, and (2) Navy-peculiar laws. These laws provide various
authorities to a secretary of an individual military department and are grouped in that Service's
chapter of title 10. These many provisions are of such a disparate nature that they will not be
summarized in this introduction.

Generally, the Panel's approach to these statutes was as follows. If a law constituted a
grant of authority to the service, the service was surveyed to determine whether the authority was
still used and still relevant to modem procurement practices. An analysis was also made as to
whether the service-specific authority was also contained in authority elsewhere provided to the
DOD as a whole. Any issues raised with regard to still-relevant statutes were considered, and in
some instances, amendments are recommended to address these issues. In many cases where a
grant of authority is recommended for retention, the authority is rewritten to vest with the
"Secretary of Defense and secretaries of the militaiy departments" rather than with the secretary
of a particular service,

In instances where a grant of authority is no longer used, or otherwise obsolete, the Panel
recommends repeal. Quite frequently, older statutes originating as emergency wartime provisions
have been overtaken by modem acquisition practices and are no longer relevant.

In a number of cases, efforts were made to modernize still-meaningful authorities. Often,
the body of laws within a single chapter originated from the same source. These sections lend
themselves to consolidation into a single, streamlined section. For example, the authorities at 10
U.S.C. §§ 7361 through 7367 all cover naval salvage operations and all were enacted by the same
law, These sections were consolidated, and the language modernized where appropriate.

Of the laws examined within this subchapter, a number stand out as highlights:

* The service-specific authorities to contract for architect-engineering (A-l3) services
(10 U.S.C. §§ 4540 and 9540, and 10 U.S.C. § 7212) were recommended for repeal
as laws that have clearly outlived their usefulness; the collective analysis for thiese
statutes discusses the problems raised by the 6% fee limit in these laws and their
interplay with the Brooks A-E statute,

The laws at 10 U.S.C. §§ 4506/9506, §§ 4507/9507 and § 4508, all involving
authority to sell or loan a government item or set-vice, were crafted into a single
statute that sets forth specified authorities to sell or loan government material for
prescribed purposes. It includes an important authority to permit sales or the use of
government test facility services to private contractors at specified rates.
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Civil Reserve Air Fleet (CRAF) enhancement authorities at 10 U.S.C, §§ 9512 and
9513 were recommended for amendment to permit private contractors limited
commercial use of military airfields. This proposal was based on the crucial role
played by CRAF during Operation Desert Storm/Desert Shield.

The individual analyses for all of these sections are set forth in this subchapter, The Panel
notes that those service-specific authorities that are marked for retention might appropriately be
collected into a "Service Procurement Generally" chapter.
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3.3.1. 10 U.S.C. §§ 4501 and 9501

Industrial mobilization: orders; priomities; possession of
manufacturing plants; violations (Army and Air Force)

3.3.1.1. Summary of Law

These sections provide that the President, acting through a military department and for
war preparation, may order from any person or industry products that they typically produce.
That person or industry must comply with that order. If the person or industry refbses to comply
or provide a reasonable price, the President may take possession of and utilize such facilities when
the military department secretary determines that it is necessary for war preparation The person
or industry must then receive compensation. A fine may be imposed for failure to comply.

3.3.1.2. Background of Law

These isections were originally enacted in 1916 by the Act for Making Further Provision
for the National Defense. 1 No report language discussing these provisions is available. They
were retained by the Army and Air Force Organization Act of 1950 and codified in 1956,

3.3.1.3. Law in Practice

Executive Order 12742, "National Security Industrial Rosponsiveness," dated Jan, 8,
1991, delegated certain authorities of the President under this section and provided for
implementation of the authority delegated.

The Office of the Judge Advocate General, Department of the Army, reports that this
Army provision is critical because, during lapses of the Defense Production Act, this statute is the
only one that provides authority to establish priorities for defense production orders. 2 It further
notes that this statute and the Defense Production Act were the bases for all priority orders issued
during Desert Shield/Desert Storm.3

The Operational Contract Division, Deputy Assistant Secretary (Contracting), Office of
the Assistant Secretary of the Air Force (Acquisition), reports that the Air Force statute is still
needed because it provides the President authority to direct production of critical material in times
of war and no other such permanent authority exists. 4 That Office also notes that this authority
may become increasingly vital, given the current defense strategy of reconstitution, 5

t Pub. L. No. 64-85, ch, 134, § 120, 39 Stat, 213 (1916).
2Memorandum from Col. Maurice J. O'Brien, Chief, Contract Law Division, Office of the Judge Advocate
General, Department of the Army, to Acquisition Law Advisory Panel, dated I May 1992.
3 1d.
4 Memorandum from Mr. Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting), Assistant Secretary
(Acquisition), Department of the Air Force, to Ms. Theresa Squillacote, DOD Advisory Panel, dated 20 Nov. 1992,
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3.3.1.4. Recommendation and Justification

Retain and Consolidate

The Panel recommends that these sections be retained as they continue adequately to serve
a valid purpose within the DOD. While authority to prioritize war or national emergency orders
is also available through Title I of the Defense Production Act,' such authority is not available
during periodic lapses of that legislation. Hence, these permanent law provisions are still
necessary. The Panel does recommend, however, that these two statutes be consolidated into a
single statute with authorities vested in the Secretary of Defense and in the secretaries of the
military departments.

3.3.1.5. Relationship to Objectives

Retention and consolidation of these statutes promotes the best interests of DOD by
providing an authority that is essential for national defense.

3.3.1.6. Proposed Statute

Industrial mobilization: orders; priorities; possession of manufacturing plants; violations

(a) In time of war or when war is imminent, the President, through the head of any dep.A.tm_ nt,
through the Secretary of Defense or secretary of the militar department concerned. may order
from any person or organized manufacturing industry necessary products or materials of the type
usually produced or capable of being produced by tha, person or industry.

(b) A person or industry with whom an order is placed under subsection (a), or the responsible
head thereof, shall comply with that order and give it precedence over all orders not placed under
that subsection.

(c) In time of war or when war is imminent, the President, through thc h•cad f any dcpa•tM..t,
the Secretary of Defense or secretary of the military d ptunent concerned. may take immediate
possession of any plant that is equipped to manufacture, or that in the opinion of the-SeeORay- f
th Secretary of Defense or secretary of militardament concerned is capable of
being readily transformed into a plant for manufacturing, arms or ammunition, parts thereof, or
necessary supplies for Aie- Any;,armed fre if the person or industry owning or operating the
plant, or the responsibl,- head thereof, refuses-

(1) to give precedence to the order as prescribed in subsection (b);

(2) to manufacture the kind, quantity, or quality of arms or ammunition, parts thereof, or
necessary supplies, as ordered by the Secretary; or

6See ch. 7 of this Report.
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(3) to furnish them at a reasonable price as determined by the Secretary.

(d) The President, through the Secretary of Defense or the secretary of a military department
concerned. may manufacture products that are needed in time of war or when war is imminent, in
any plant that is seized under subsection (c).

(e) Each person or industry from whom products or materials are ordered under subsection (a) is
entitled to fair and just compensation. Each person or industry whose plant is seized under
subsection (c) is entitled to a fair and just rental.

(0 Whoever fails to comply with this section shall be imprisoned for not more than three years
and fined not more than $50,000.
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3.3.2. 10 U.S.C. §§ 4502 and 9502

Industrial mobilization: plants; lists; Board on Mobilization of
Industries Essential for Military Preparedness

3.3.2.1. Summary of Law

These sections provide that the Secretaries of the Army and Air Force shall maintain a list
of and track the manufacturing abilities of all private facilities equipped to or capable of being
equipped to manufacture service arms or ammunition. The secretaries are required to prepare
plans for such conversion. The President is authorized to appoint and support a Mobilization
Board of Military Preparedness Industries.

3.3.2.2. Background of Law

These sections were originally enaoteii in 1916 by the Act for Making Further Provision
for the National Defense. 1 No report laa•uage discussing these provisions is available. They
were retained by the Army and Air For',- cvrganization Act of 1950 and codified in 1956.

3.3.2.3. Law in Practice

These sections are implemented by DOD Instruction on 4005.3 Industrial Preparedness
Planning (Apr. 18, 1985) and DOD Directive 4005,1, Industrial Preparedness Program (Nov. 26,
1985).

The Department of the Army, Office of the Judge Advocate General submitted no
comments with regard to this statute. The Department of the Army, Office of the Assistant
Secretary (Research, Development and Acquisition), Acquisition and Industrial Base Policy,
states that it believes the law provides a needed authority for maintaining data on contractors
which have useful productive capacity. 2 That Office further notes that, while the emergency
response from the industrial base is currently more limited than when this law was originally
passed, the Army still requires certain data on manufacturers of sustainment type commodities.3

The Operational Contract Division, Deputy Assistant Secretary (Contracting), Office of
the Assistant Secretary of the Air Force (Acquisition), reports that this Air Force statute is still
needed because it provides authority for the Department to engage in the production base
analyses required for effective, industrial base management. 4 Specifically, that Office notes that it

lPub, L. No. 64-85, ch. 134, § 120, 39 Stat. 213 (1916).
2 Memorandum from Mr. Bruce H. Waldsch, Office of the Assistant Secretary (Research, Development and
Acquisition), Acquisition and Industrial Base Policy, Department of the Army, to Ms. Theresa Squillacote,
Acquisition Law Task Force, dated 23 Nov. 1992.
31d.
4Memorandum from Mr. Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting), Assistant Secretary
(Acquisition), Department of the Ali Force, to Advisory Panel, dated 20 Nov. 1992.

3-113



does collect the data specified in this statute and that this statute is the sole authority to collect

such data.5

3.3.2.4. Recommendation and Justification

Retain and Consolidate

The Panel recommends that these sections be retained as they continue adequately to serve
a valid purpose within the Department. In particular, these authorities enable the cognizant
military departments to engage in the industrial base analyses required under other sections of
Title 10. The Panel does recommend, however, that these two sections be consolidated into a
single section with authorities vested in the Secretary of Defense and in the secretaries of the
military departments. Further, the word "all" can be deleted without detracting ftom the
Secretary's authority to maintain a list of privately owned plants.

3.3.2.5. Relationship to Objectives

Retention and consolidation of these sections will further the goal3 of maintaining
acquisition statutes that further the best interests of DOD while streamlining, the acquisition
process,

3.3.2.6. Proposed Statute

Industrial mobilization: plants; lists; Board on Mobilization of Industries Essential for
Military Preparedness

(a) The Se.'etaiy o•f the Air Secretary of Defense and secretaries of the miltar
depart,,•nts are authorized to maintain a list of ali privately owned plants in the United States,
and the Territories, Commonwealths, and possessions, that are equipped to manufacture for the
Aif-e* e ndforea arms or ammunition, or parts thereof, and may, hen thy deem int
necessary, obtain complete information of the kinds of those products manufactured or capable of
being manufactured by each of those plants, and of the equipment and capacity of each of those
plants.

(b) The at.-!.4'Qtary of Defense and secretaries of the military depar ments are authorized to
maintain a list of privately owned plants in the United States, and the Territories,
Commonwealths, and possessions, that are capable of being readily transformed into factories for
the manu•ature of ammunition for the-AMr--e-ee, armed forces and that have a capacity sufficient
to warrant conversion into ammunition plants in time of war or when war is imminent, and Way.
when they deem it necessary. shaW obtain complete information as to the equipment of each of
those plants.

51d.
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(c) The-Seefe secretaries may prepare comprehensive plans for converting each plant listed
pursuant to subsection (b) into a factory for the manufacture of ammunition or parts thereof

(d) The President may appoint a nonpartisan Board on Mobilization of Industries Essential for
Military Preparedness, and may provide necessary clerical assistance to organize and coordinate
operations under this section and-seetion 9-50-1 under section XXYY of this title,6

6An appropriately conforming amendment must be made, deleting the reference to § 9501.
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3.3.3. 10 U.S.C. § 4504 and 9504

Procurement for Experimental Purposes

3.3.3.1. Summary of Laws

These statutes provide that the Secretaries of the Army and Air Force may purchase
noncompetitively, for experimental purposes, ordnance, signal and chemical warfare supplies,
parts and designs necessary for the national defense, The competition requirements still apply to
purchases in quantity,

3.3.3.2. Background of Laws

These sections were enacted in 1939 by the Act to Authorize the Purchase of Equipment
and Supplies for Experimental and Test Purposes, 1 The Senate Report indicated that the purpose
of the bill was to extend the Secretary of War's authority under the Air Corps Act of 1926 (now
codified at 10 U.S.C. § 2271-79),2 That is, Congress intended to broaden procurement authority
for t1daose developing services -- Air Corps, Ordnance, Signal Corps and Chemical Warfare Service
-. th it develop and use largely noncommercial equipment and supplies, The provision was
intended to overcumc then-existing Comptroller General limitations on the purchase of
development and experimental items, Under extant case law, procurement was limited to single
items, which was insufficient for service testing, prevented comparative analysis among
manufacturers and was expensive,3 The House Report indicated that the limitation on the
competition exemption was intended to ensure that the authority was strictly limited to
procurement for experimental and test purposes.4

The sections were codified in 1956 with minor language changes,

3.3.3.3. Laws in Practice

The Army Office of the Judge Advocate General advises that this authority is not currently
utilized by any of the offices that it surveyed.5 The US Army Corps of Engineers similarly

IPub. L. No. 76-178, § 9504, 53 Stat. 1042 (1939).
2 S, REP, No, 246, 76th Cong., lst Soso. 1, 2 (1939),
31d,
4 H,R, REP, No, 845, 76th Cong,, 1st Scso. 1, 2 (1939).
5 The Office of the Judge Advocate General, Department of the Army, solicited comments from the following
offices: the staff judge advocates, Forces Command, Training and Doctrine Command, US Army Japan, US Forces
Korea/Eighth US Army, Southern Command and Western Command, the Community and Family Support Center
(CFSC), the Judge Advocate, US Anny Europe, the Army Judge Advocate General's School, and the General
Counsel, Army and Ali Force Exchange Service. See memorandum from Cul. Maurice 3. O'Brien, Chief, Contract
Law Division, Office ol' the Judge Advouate General, Department of the Army, to Acquisition Law Advisory Panel,
dated 1 May 1992,
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advises. 6 HQ, US Army Materiel Command posits that this authority is not necessary, since
comparable legal authority exists under the CICA.7 The Air Force states that authority to buy
experimental supplies is covered by 10 U.S.C. § 2358, and that authority to buy competitively or
noncompetitively is currently provided by the CICA,8 The Air Force states that it is unaware of
any current use of this authority within that service. 9

However, a survey of special operations offices indicates that this authority is utilized by

them in connection with some highly classified special access programs.

3.3.3.4. Recommendation and Justification

Retain and Consolidate

Based on the continued utility of these sections for highly classified special access
programs, the Panel recommends that they be retained and consolidated as set forth below.

3.3.3.5. Relationship to Objectives

Retention of these statutes will promote the best interests of DOD by affording
procurement flexibility for special operations purposes,

3.3.3.6. Proposed Statute

Procurement for experimental purposes

The Secretary of Defense and secretaries of the milita: departments_ 101W e A..A.9-F"•,..• ....
may buy ordnance, signal, and chemical warfare supplies, including parts and accessories, and
designs thereof, that he 1basecretary concerned considers necessary for experimental or test
purposes in the development of the best supplies that are needed for the national defense,
Purchases under this section may be made inside or outside the United States, with or without
competitive bidding, and by contract or otherwise. Chapter 137 of this title applies when such
purchases are made in quantity.

6Memorandum from Mr, Lester Edelman, Chief Counsel, US, Army Corps of Engineers, to Deputy General
Counsel (Acquisition), Department of the Army, dated 18 Mvr. 1992,
7Memorandum from Mr. Robert Macfarlane, Chief Counsel, U.S. Army Materiel Command, to Deputy General
Counsel (Acquisition), Department of the Army, dated 24 April 1992.
8Memorandum from Mr. Ira L, Kemp, Associate Deputy Assistant Secretary (ContractIng), Assistant Secrotary
(Acquisition), Department of the Air Force, to DOD Advisory Panel, dated 20 Nov. 1992,
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3.3.4. 10 U.S.C. §§ 4505 and 9505

Procurement of production equipment

3.3.4.1. Summary of Laws

These sections provide that the Secretaries of the Army and Air Force may make or
procure gauges, dies, jigs, tools, fixtures, and other special aids, and specifications and drawings
necessary for the immediate manufacture of arms, ammunition, or other special equipment needed
in time of war. When in the national interest, the Secretaries may procure these items
noncompetitively.

3.3.4.2. Background of Laws

These laws were originally enacted in 1916 by the Act for Making Further Provision for
the National Defense. 1 No report language is available on this provision,

3.3.4.3. Laws in Practice

The Office of the Judge Advocate General, Department of the Army, advises that none of
the offices it surveyed currently use this authority. 2 The Office of Counsel, US Army Corps of
Engineers also advises that it does not use this authority.3 The Office of Counsel, US Army
Materiel Command states that legal authority for such purchases is currently available under the
Competition in Contracting Act (CICA).4 The Office of the Assistant Secretary (Acquisition),
Department of the Air Force states it does not currently use this authority and believes it is
superseded by 10 U.S.C. § 2304.5

3.3.4.4. Recommendation and Justification

Repeal

The Panel recommends repeal of these statutes as obsolete laws that are no longer used by
the Department. In addition, authorization for the Army and Air Force Secretaries to purchase
such items is already provided by general authorization provisions (10 U.S.C. § 3013(b)(3) and 10

IPub. L. No. 64-85, ch. 134, § 122, 39 Stat. 215 (1916).
2Memorandum from Col. Maurice J. O'Brien, Chief, Contract Law Division, Ofl,1e of the Judge Advocate
General, Department of the Army, to Acquisition Law Advisory Panel, dated 1 May 1992
3Memorandum from Mr. Lester Edelman, Chief Counsel, U.S. Army Corps of Engineers, to Deputy General
Counsel (Acquisition), Department of the Army, dated 18 Mar. 1992,
4Memorandum from Mr. Robert B. Macfarlane, Deputy Command Counsel, US Army Materiel Command, to
Advisory Panel, dated 22 May 1992.
5Memorandum from Mr. Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting), Assistant Secretary
(Acquisition), Department of the Air Force, to DOD Advisory Panel, dated 20 Nov. 1992,
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US.C. § 8013(b)(3)) and by annual appropriation arid authorization legislation. The emergency

noncompetitive procurement procedure is also currently provided by the CICA,

3.3.4.5 Relationship to Objectives

Repeal of these statutes promotes the goal of streamlining the DOD acquisition process by
deleting an obsolete provision.
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3.3.5. 10 U.S.C. §§ 4506 and 950t)

Sale, loan or gift samples, drawings and information to contractors

10 U.S.C. §§ 4507 and 9507;

Sale of ordnance and ordnance stores to designers

t0 U.S.C. § 4508

Tests of iron, steel and other materials

3.3.5.1. Summary of Laws'

* 10 U.S.C. §§ 4506/9506: These sections authorize the Secretaries of the Army and Air
Force, respectively, to sell or give samples, drawings and manufacturing information to any
service or supply contractor or person likely to manufacture Army or Air Force supplies
under approved production plans;

* 10 U.S.C. §§ 4507/9507: These sections provide that the Secretaries of the Army and Air
Force, respectively, may sell to designers who are U.S. nationals, ordnan'ce and ordnance
stores as necessary for design development,

* 10 U.S.C. § 4508: This section provides that the Secretary of the Army may authorize the
use of the Army's machine for testing iron, steel and other industrial materials. A fee
payment is required. Test results are to be furnished to the Army for evalh'tion.

3.3.5.2. Background of Laws

* 10 U.S.C. §§ 4506/9506: These sections were originally enacted in 1937 by the Act
Authorizing the Secretary of War to Sell, Loan or Give Samples to Prospective
Manufacturers.1 The Senate Report indicated that the bill had been recommended by the
War Department because samples that were provided to manufacturers to facilitate
production were disassembled and thus lost their original identity and usefulness. The
military departments lacked authority, however to drop such items from requisite property
accountability of the departments. Hence, the War Department sought this authority. 2

lPub. L. No. 75-215, ch. 525, 50 Stat, 535 (1937).
2S. REP. No. 310, 75th Cong., lst Sess, 1.2, (1937).
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* 10 U.S.C. §§ 4507/9507: These sections were originally enacted by the 1904 Army
Appropriations Act.3 The legislative history does not contain any relevant discussion of
these provisions. The provisio.ns were codified in 1956 with minor language changes.

e 10 U.S.C. § 4508: This statlite was originally enacted in 1878 by the Act Making
Appropriations for Sundry Civil Expenses for 1879,4 No legislative history discussing this
provision is available. A congressional report requirement was added in 1885 and deleted in
1928. The provision was codified in 1956. A technical amendment was made in 1965
transferring to the Secretary of the Army the Chief of Ordnance functions originally present
in thL section.

3.3.5.3. Laws in Praetice

• 10 U.S.C. §§ 4506/9506: 10 U,S.C. § 4506 is implemented at Army Federal Acquisition
Regulation Supplement (AFARS) 45.190. Under that regulation, heads of contracting
activities are authorized sell, lend or give the delineated information to any likely Army
supplier. It generally limits distribution of classified material anrd also directs the decision-
mraker to consider the value of the property to the government, handling and storage charges
kind the probable cost of reprocurement. AFAIRS 45.191 permits the loan of government
equipment to private flims or educational institutions for use in 1.R&D provided that the
research is of interest to the government and that the results will be furnished to the
government without cost.

The Department of the Air Force, Office of Geroral Counsel, reports that 10 U.S.C. §
9506 is not currently relied upon by the Department,5 The Department of the Army, Office of the
Judge Advocate General, reports that this section is relied upon by that Department, and in
particular by thez US Army Strategic Defense Command (SDC).6

SDC states that the limitation that samples and drawings may be supplied only under
"approved production plans", frequently hampers its ability to facilitate manufacture by providing
samples and drawings to contractors or prospective contractors,7 This problem arises because it
is often necessaiy to provide samples or drawings initially in order to develop approved
production plans, The SDC therefore recommends deleticd of this language to permit potential
contractors the opportunity of demonstrating greater reaponsiveness to government requirements.
It also reconimends that authority in this section be expanded to permit the military departments
to provide similar items or information to educational or non-profit institutions,8

3 Act of Apr. 23, 1904, ch. 1485, 33 Star, 276 (1904).
4 Act of Jun. 20, 1878, ch, 359, 20 Stat. 223 (1878).
5Memora-,dum from Mr. John P. Janecek, Assistant General Counsel (Prc.urement), Department of the Air Force,
to Mr. Donald Freedman, Acquisition Law Task Force, dated 27 Mar. 1992.
6Memorandum from Col, Maurice J, O'Brien, Chief, Contract Law Division, Office of the Judge Advocate
General, Department of the Army, to Acqaisition Law Advisory Panel, dated I May 1992.
7 Datafax transmission from Col. Robert Hamilton, Legal Office, US Army Strategic Defense Command, to Ms.
Theresa Squillacote, dated 20 Apr. 1992.
8 1d.
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SDC believes that this authority should be extended with the goals of promoting
independent research and development in the private sector and of promoting technology transfer
between the government and the private sector. SDC cites the following as an example of the
type of situation in which it has made and would make greater use of this authority:

A contractor wanted to use some computer chips to study a generic
problem through IR&D, Since the product is one for which the
yield rate is low, we were able to declare some existing cldps as
scrap material. Had it been necessary to use 'spec' items, we would
have had some difficulty under existing regulations because the
transaction would not have involved an 'approved production plan'
nor would we have been able to say that the items would not have
been consumed in the process of their use.9

.. 10 U.S.C. §§ 4507/9507: 10 U.S.C. § 4507 has been implemented by thlte Army at 32
C.F.R. § 621.2. Those regulations provide in part that sales under this section are limited to
quantities of an item which authorized purchasers can put to their own use.

The Department of the Air Force, Office of General Counsel, reports that 10 U.S.C. §
9507 is not currently relied upon by that Department,10 The Department of the Axmy, Office of
the Judge Advocate General, reports that it does rely upon this provision to support its ordnance
contractors.11 The US Army Corps of Engineers does not utilize this authority. 12 The Office of
Counsel, US Army Mattijel Command reports extensiv'e use of this authority by its subordinate
commands to support contractor independent research and developnment efforts, 13

c) 10 U.S.C. § 4508: The Office of Judge Advocate General, Department of the Army,
advises that this authority is currently utilized extensively by US Army, Europe (USAEUtR) and
by SDC as a vehicle for giving contractors access to government laboratories and for
strengthening the nation's industrial base. 14 The Office of Chief Counsel, US Army Materiel
Command (AMC) similarly states that its subordinate commands and instailations make use of this
authority. 15 AMC states that "providing test services benefits the private sector because no
duplicate facilities exist which can pro ide the services. The Government is benefited because it
can retain the test data generated. As private industry reimburses the costs of tests, the programs
provide a no-cost source of valuable data. AMC has a continuing interest in us,, of this statute

91d.
10Memorandum from Mr John P. Janecek, Assistant General Counsel (Procurement), Department of the Air
Force, to Mr, Donald Freectman, Acquisition Law Task Force, dated 27 Mar. 1992,
IlMemoranduw from Col.. Maurice J. O'Brien, Chief, Contract Law Division, Office of the Judge Advocate
General, Department of thc Army to Acquisition Law Advisory Panel, dated 25 Feb. 1992.
12Memorandum from Mr. Lester Edelman, Chief Counsel, US Army Corps of Enginers, to Deputy Genera!
Counsel (Acquisition), Pepartment of the Army, dated 18 April 1992,
13Memorandum from Mr. Robert Macfarlane, Deputy Command Counsel, US Army Materiel Command, to
Advisory Panel, dated 24 Apr. 1992.
14Supru note, 11.
15Suprn note 13.
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and strongly recommends that it be retained." 16 The Office of Chief Counsel, US Army Corps of

Engineers reports no current usage. 17

3.3.5.4. Recommendation and Justification

Amend to clarify and consolidate statutes and to provide
additional authority to sell

The Panel recommends that these three authorities be consolidated into a single statute as
set forth below.

All of these authorities, as they exist in the individual sections, are currently relied upon by
the military services and thus continue to serve a relevant purpose. The Panel recommends
consolidating these authorities into a single, "sales" statute, with authority vested in the Secretary
of Defense and the secretaries of the military departments.18

With respect to 10 U.S.C. §§ 4506/9506 and §§ 4507/9507, the proposed amendments
have the overall goal of promoting greater private sector independent research and development
by permitting greater flexibility in the exchange of information or items between the government
and private sectors. Thus, the authority to sell, lend or give technical information is amended to
remove the current "approved production plan" limitation. The proposed statute also broadens
the parties who may receive such items or information to any person or entity, It thus
incorporates educational and nonprofit institutions and removes the 'likely DOD supplier"
limitation. The proposed statute also expressly sanctions the sale of equipment or materials for
IR&D purposes when the item will be used exclusively for such purposes and has no other
commercial value to the purchaser. The Panel would not add a limitation providing that the
research results must be furnished to the government without restriction or cost, as such a
provision would undercut the IR&D value of the authority.

The statute also specifically permits such sales for use in demonstrations to friendly
foreign governments. Currently, there is no authority permitting, for example, the sales of
ordnance to U.S. firms for demonstration of equipment by them to foreign governments.

With respect to 10 U.S.C. § 4508, the use of test facilities is treated as the sale of test
facilities' services and therefore appropriately consolidated into such a statute. The Panel leaves
the issue of what constitutes appropriate fees for regulatory implementation.

Finally, the Panel notes that the proposed amendments to these statutes must also be
accompanied by an amendment to 10 U.S.C. § 2314, That statute exempts procurement by the
DOD military departments, NASA, and the Coast Guard from the provisions of the advertising

16 MOmorandum form Mr. Robert Macfarlano, Deputy Command Counsel, US Army Materiel Command, to
Advisory Panel, dated 22 May 1992.
17 Supra note 12.
1aThe Congress may wish to consider whether the limited sales authority at 10 US.C. § 2208(1) should be
consolidated as well.
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requirements of Revised Statute 3709 (codified at 41 U.S.C. § 5). However, sales by these
agencies are not exempted from that statute. And 41 U.S.C. § 5 provides that, with limited
exceptions, "sales and contracts of sale by the Government shall be governed by th,'- requirements
of this section for advertising." The Panel would therefore amend the blanket exemption of 10
U.S.C. § 2314 to state that the "procurement or sale of' property or services by DOD are exempt
from the Revised Statute advertising requirements.

3.3.5.5. Relationship to Objectives

This proposed consolidated statute serves the best interests of the Department by
facilitating the goal of greater technology transfer between the government and private sectors. It
also streamlines the acquisition process by eliminating duplicative authorities,

3.3.5.6. Proposed Statute

1, The text of the Proposed Consolidated Sales Statute is as follows:

(a) The Secretary of DPfbens and jecretaries of the military departments. under
regulations to be grescribed by th,3 Segretary of Defense and when determined to be in the interest
of national defense. may.

(1) sell;lend or give samgles. drawings and manufacturing or other inforMation

(subject to the rights of third pieon to entity;

(2) sell or lend government equipment or materials to any person or entity:

(A) for use in in&de nt, research and development programs. provided
thatthe uipment or material w i b i sed oxclusively for such research and development: or

(B) for use in demonstrations to a fi'endly foreign £Qvmment.

(3) mWamjilable to any person or entity. forappropriate fees the srvices of any
govermnent laboratory. renter. range or other testing facility for the testing of materials.
eoguipment. models. computer software And other items.

(A) fees for such services shalbe established by reaulations issued
pursuant to.subsection_(a), Such fees may not be less than the direct costs such as utilities,
ntrr I support. and salaries of personr. incured by the U.S. to provide suQh testing.

(B) the results of tests performed are confidential and..mAy notQbe divgul
gmttide.the goyernment without the consent of the persgns for whom they are performed.

(b) Euttdl- .ceiedfrom sales authorzed at subsection (A) may be crdited to the
appropriations or funds of the selling activity.
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Current Statutes

The text of the current laws is as follows:

10 U.S.C. §§ 4506 and 9506:

The Secretary of the Army [Air Force], under regulations to be prescribed by him, may
sell, lend or give such samples, drawings, and manufacturing or other information as he considers
best for the national defense-

(1) to any contractor for Army [Air Force] supplies under approved production plans; and
(2) to any person likely to manufacture or supply Army [Air Force] supplies under such

plans.

10 U.SC. §§ 4507 and 9507:

The Secretary of the Army [Air Force] may sell to designers who are nationals of the
United States serviceable ordnance and ordnance stores necessary in the development of designs
for the armed forces.

10 U.S.C, § 4503:

(a) The Secretary of the Army may authorize the use of the Army's machine for testing iron, steel,
and other materials for industrial purposes, by any person upon payment of a suitable fee. The
officer in charge of the test--

(1) shall require payment of fees for the tests authorized by this section in accordance with
a table of fees approved by the Secretary;

(2) may require payment in advance;
(3) may spend the fees to received in making such tests; and
(4) shall fully report the tests and the expenditure of the fees to the Secretary,

The table of fees shall be adjusted from time to time so as to defray the cost of the tests as fully as
possibles.

(b) The Secretary shall consider any program of tests submitted by the American Society of Civil
Engineers, and a record of the tests shall be furnished the Society for publication at its expense.

2. 10 U.S.C. § 2314

Sections 3709 and 3735 of the Revised Statutes (41 U.S.C. 5 and 13) do not apply to the
procurement jL1d of property or services by the agencies named in section 2303 of this title.
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3.3.6. 10 U.S.C. §§ 4531 and 9531

Authorization

3.3.6.1. Summary of Laws

These sections authorize the Secretaries of the Army and Air Force to purchase materials
and facilities in support of the military departments, including five listed types of equipment, but
excluding prototype commercial aircraft, The five types of equipment are guided missiles,
standard equipment, equipment to replace obsolete or unserviceable equipment, necessary spare
equipment and supply resTrves as needed,

3.3.6.2. Background of Laws

These laws were originally enacted by the 1949 Army and Air Force Authorization Act,1

The Senate Report indicated that the provisions were intended to provide the respective
Secretaries with broad authority to procure all necessary materials and facilities for the
maintenance and support of those departments, 2 The limitation on prototype commercial aircraft
was inserted in the Senate version of the bill because of a concern that the authorization language
could be interpreted to permit the development of such aircraft, 3

3.3.6.3. Laws in Practice

The Air Force General Counsel's Office, the Army Judge Advocate General's Office, the
Army Corps of Engineers, and the Army Materiel Command all report that these provisions are
not currently relied upon by their departments as contracting authority. 4

3.3.6.4. Recommendation and Justification

Repeal

These sections should be repealed as obsolete laws, They are no longer relied upon by the
affected departments and serve no useful purpose. In addition, authorization for the Army and
Air Force Secretaries to purchase such items is already provided by general authorization

IPub, L. No, 81-604, § 112,64 Stat. 322 (1950).
2S. REP, No, 933, 84th Cong., 2d Sess. 8,9 (1950).
31d.
4Memorandum from Mr, John P. Janecek, Assistant General Counsel (Procurement), Department of the Air Force,
to Mr. Donald Freedman, Acquisition Law Task Force, dated 27 Mar, 1992; Memorandum from Col, Maurice 3,
O'Brien, Chief, Contract Law Division, Office of the Judge Advocate General, Department of the Army to
Acquisition Law Advisory Panel, dated 25 Feb. 1992; Memorandum from Mr. Lester Edelman, Chief Counsel, US
Army Corps of Engineers, to Deputy General Counsel (Acquisition), Department of the Army, dated 18 March
1992; Memorandum from Mr, Robert Macfarlane, Deputy Command Counsel, Army Materiel Command, to
Advisory Panel, dated 24 Apr. 1992.
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provisions [10 U.S.C. § 3013(b)(3) and 10 U.SC. § 8013(b)(3)] as well as by annual

appropriation and authorization legislation.

3,3.6.5 Relationship to Objectives

Repeal of these statutes promotes the objective of streamlining the DOD acquisition
process by removing obsolete provisions.
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3.3.7. 10 U.S.C. § 4533

Army rations

3,3.7.1. Summary of Law

This section provides that any branch, office, or designee of the Secretary of the Army
shall buy components of Army rations.

3.3.7.2. Background of Law

This section was first enacted in 1818 by the "Act Regulating the Stuff of the Army."I
The Army Organization Act of 1950 expressly retained this authority and vested it in the
Secretary of the Army.2 The legislative histories to these Acts do not discuss this specific
provision,

3.3.7.3. Law in Practice

The Office of the Judge Advocate General, Department of the Army, the Office of
Counsel, US Army Materiel Command, and the Office of Counsel, US Army Corps of Engineers
report that this provision is not currently relied upon by the Army as authority for its ration
procurement. 3

3.3.7.4. Recommendation and Justification

Repeal

This section should be repealed in its entirety as obsolete law. The law no longer serves
any relevant purpose and the same purchasing authority is provided by other legislation, including
annual appropriation and authorization acts.

3.3.7.5. Relationship to Objectives

Repeal of this statute promotes the goal of streamlining the DOD acquisition process by
removing an obsolete provision.

IRevised Statutes § 1141, Apr. 14, 1818.
2Pub. L, No. 81-581, § 101, 64 Stat. 272 (1950).
3Memorandum from Col. Maurice J. O'Brien, Chief, Contract Law Division, Office of the Judge Advocate
General, Department of the Army, to Acquisition Law Advisory Panel, dated 25 Feb. 1992, Memorandum from
Mr. Robert Macfarlane, Deputy Command Counsel, Army Materiel Command, to Advisory Panel, dated 2 Apr.
1992; Memorandum from Mr. Lester Edelman, Chief Counsel, US Army Corps of Engineers, to Depuoy General
Counsel (Acquisition), Department of the Army, dated 18 Mar. 1992.
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3.3.8. 10 U.S.C. §§ 4535 and 9535

Exceptional subsistence supplies: purchase without advertising

3.3.8.1. Summary of Laws

These sections provide that exceptional articles of supplies for members of the Army and
Air Force that will be accepted regardless of condition may be purchased without advertising.

3.3.8.2. Background of Laws

These sections were originally enacted by the Army Appropriation Act of 1895.1 The
sections were based on a letter from the Secretay of War to the Congress requesting this
amending language. 2  "Exceptional" articles of supply were those that were furnished upon
written guarantee of acceptance regardless of condition, These types of supplies were often
needed on short notice. Therefore, the Secretary desired authority to procure such items without
regard to advertising requirements.

The great bulk of these exceptional articles consists of special
brands, fine varieties, or special trade packages, on which no
reduction in price can be expected for the small quantities desired
from time to time. No competition, therefore, is practicable. 3

The provisions were codified in 1956 with minor language changes and technical corrections, 4

3.3.8.3 Laws in Practice

The Department of the Air Force, Office of General Counsel, states that this provision of
law is no. relied upon by the Air Force.5 The Department of the Army, Office of Judge Advocate
General, reports that this provision of law appears inconsistent with the Competition in
Contracting Act (CICA) and, in any event, is not required by the Department because the CICA
permits waiver of publication requirements for procurements of subsistence supplies under exigent

IAct of Feb. 12, 1895, ch. 79, 28 Stat, 658 (1895).
2S. REP. No. 750, 53d Cong. 3d Ses.. Ex. Doec. No. 17 (1894).
31d.
4Pub. L. No. 84-1028, ch. 1041, 70A Stat. 254 (1956). The authority was then devolved to the Secretaries of the
Army and Air Force, respectively,
5Memorandum from Mr. John Janecek, Assistant General Counsel (Procurement), Department of the Air Force, to
Mr. Donald Freedman, Acquisition Law Task Force, dated 27 Mar. 1992.
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circumstanues.6 The Offices of Counsel, US Army Corps of Engineers and US Army Materiel

Command, also report that those offices do not currently rely upon this provision. 7

3.3.8.4. Recommendation and Justification

Repeal

The Panel recommends repeal of these sections. The same purchasing authority is already
provided by general authorization provisions (10 U.S.C. § 3013(b)(3) and 10 U.S.C. §
9013(b)(3)) and by annual appropriation and authorization legislation, The unusual and
compelling urgency exception to the competition requirement set forth at 10 U.S.C, § 2304(c)(2)
provides the emergency advertising exception apparently intended by these sections.

3.3.8.5. Relationship to Objectives

Repeal of these statutes promotes the goal of t treamlining the DOD acquisition process by
deleting an obsolete provision,

6Memorandum from Col. Maurice J, O'Brien, Chief, Contract Law Division, Office of the Judge Advocate
General, Department of the Army, to Acquisition Law Advisory Panel, dated 25 Feb. 1992.
"7Memorandum from Mr. Lester Edelnian, Chief Counsel, US Army Corps of E-ngineers, to Deputy Goneral
Counsel (Acquisition), Department of the Army, dated 18 Mar, 1992; Memorandum from Mr. Robert Macfarlane,
Deputy Command Counsel, US Army Materiel Command, to Advisory Panel, dated 2 Apr, 1992.
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3.3.9. 10 U.S.C. §§ 4537 and 9537

Military surveys and maps: assistance of U.S. mapping agencies

3.3.9.1. Summary of Laws

These sections provide that the Secretaries of the Army and Air Force may obtain the
assistance of the listed U.S. mapping agencies for various mapping services,

"3.3.9.2. Background of Laws

These sections were originally enacted by the 1928 Act Authorizing Mapping Agencies of
the Government to Assist in Preparing Military Maps.1 The House Report noted that the
authority to secure assistance of U.S, mapping agencies had been carried in annual War
Department appropriations for many years, and that it was now being enacted into permanent
law, 2

3.3.9.3. Laws in Practice

The Department of the Air Force, Office of General Counsel, reports that this provision is
not relied upon by the Air Force to obtain mapping serviced.3 The US Army Corps of Engineers,
Office of Counsel, and HQ Army Materiel Command Chief Counsel state that, since the
establishmnnt of the Defense Mapping Agency (DMA) in 1982, the individual services obtain
mapping support from DMA pursuant to 10 U.S.C. §§ 2791-2795,4 DMA apparently utilizes
Economy Act procedures set forth at 31 U.S.C. § 1535 both to provide interagency mapping
services and to obtain such services from the agencies listed in these sections,5

3439.4. Recommendation and Justification

Repeal

These sections should be repealed in their entirety, While the purpose of these sections
remairns valid, the military departments are &ble to obtain the same services through other
statutory authority.

lPub, L, No, 70-379, ch, 544, 45 stat, 509 (1928).
2HP. REP. No, 124, 70th Cong,, lbt Scss, 1-2 (1928),
3Memorandum from Mr, John Janecek, Assistant General Counsel (Procurement), Department of the Air Force, to
Mr. Donald Freedman, Acquisition Law 'ask Force, dated 27 Mnr, 1992,
4Memorandum from Mr. Lester Edelman, Chief Counsel, US Army Corps of Engineers, to Deputy General
Counsel (Acquisition), Department of the Army, dated 18 Mat. 1992. Memorandum from Mr. Robei t M..acfarlane,
Deputy Command Counsel, US Army Materiel Command, to Advisory Panel, dated 2 Apr. 1992.
51d.

3-133



3.3.9.5. Relationship to Objectives

Repeal of these statutes promotes the goal of streamlining the DOD acquisition process by
removing obsolete provisions that have been superseded by more recent legislation.
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3.3.10. 10 U.S.C. §§ 4538 and 9538

Unserviceable ammunition: exchange and reclamation

3.3.10.1. Summary of Laws

These sections provide that the Secretaries of the Army and Air Force, respectively, may
contract to reclaim by conversion to usable form unserviceable or deteriorated ammunition,
These sections further provide that the Secretaries may exchange unserviceable ammunition for
serviceable ammunition subject to certain statutory limitations on exchange authority.

3.3.10.2. Background of Laws

These sections were originally enacted by the 1926 Act Authorizing the Secretary of War
to Exchange Unserviceable Ammunition. 1 The Chief of Army Ordnance, in proposing the
legislation, explained that it would facilitate the removal of post-war stockpiles of ammunition
that would otherwise deteriorate and pose a significant danger by permitting the military to incur
the costs involved in such conversion, 2

3.3.10.3. Laws in Practice

The Department of the Air Force, Office of General Counsel, the Department of the
Army, Office of the Judge Advocate General, and the Offices of Chief Counsel, US Army
Materiel Command and US Army Corps of Engineers, report that this autho'ity is no longer relied
upon by the relevant military departments, 3

3.3.10.4. Recommendation and Justification

Repeal

These sectiono should be repealed as obsolete authorities no longer serving any need
within the relevant military departments,

3.3.10.5. Relationship to Objectives

lPub, L. No, 69-318, ch, 435,65 Stat. 707 (1926).
2H,R. REP. No, 757, 69th Cong., lst Sess. 1-2 (1926)
3Memorandum from John P. Janecek, Assistant General Counsel, Department of the Air Force, to Donald
Freedman, Executive Secretary, Acquisition Law Task Force, dated 27 Mar. 1892; Meinoraudum from Col.
Maurice J, O'Brien, Chief, Contract L.w Division, Office of the Judge Advocate Generel, Department of the Anry
to Acquisition Law Advisory Panel, dated 25 Feb. 1992; Memorandum from Mr. Robert Macfarlane, Deputy
Command Counsel, Army Materiel Command, to Advisory Panel, dated 22 May 1992; Memorandum from Mr.
Lester Edelman, Chief Counsel, US Army Corps of Engineers, to Deputy General Counsel (Acquisition),
Depanment of the Army, dated 18 Mar. 1992.
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Repeal of these statutes promotes the goal of streamlining the DOD acquisition process by
removing an obsolete provision.
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3.3.11. 10 U.S.C. § 4540; 10 U.S.C. § 9540; and 10 U.S.C. § 7212

Architectural and engineering services

10 U.S.C. § 2855

Law applicable to contracts for architectural and engineering
services and construction design

3.3.11.1. Summary of Laws

Sections 4540 and 9540 provide that the Secretaiies of the Army and Air Force,
respectively, may employ, by contract or otherwise, the architectural and engineering (A-E)
services of any person outside the Department for producing and delivering designs, plans,
drawings, and specifications needed for any defense public works or utilities project. The
Secretaries may make these contracts when in-house services are inadequate and when otherwise
advantageous to the national defense. These statutes limit the fee for such services to 6% of the
estimated construction cost, while also stipulating that certain enumerated civil service
requirements do not apply to the employment of architectural and engineering services.

Section 7212 provides the same authority for the Secretary of the Navy, but also expressly
permits these contracts to be entered into without advertising.

3.3.11.2. Background of Laws

The oldest of these authorities, section 7212, was originally enacted by Pub, L, No, 76-43,
as approved April 25, 1939. The legislation was based on congressional studies conducted prior
to WXW.II that recommended increased expenditures for improvements to existing military bases
and construction of new ones. In addition to providing authority for private sector contracting to
expedite the preparation of plans and specification for shipbuilding and engineering services, the
statute also eliminated formal advertising for A-E services. As the Committee Report to this
naval authorization act stated:

It is desired to eliminate advertising for engineering and
architectural services, as is required by section 3709 of the Revised
Statutes, for two reasons: (1) because such advertising would delay
the initiation of the work and, (2) because responding to advertising
for professional services of this character is considered to be
unethical. Furthermore, it is as illogical to advertise for the services
of a shipbuilding or other engineering specialist as it would be to
advertise for the services of a medical specialist. Standard fees
have been established by reputable professional societies for various
kinds of engineering works, so that the question of the magnitude
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of the fee does not enter into the selection of an engineering or
architectural firm. The qvestion in each case should be decided
upon the special qualifications of the firms under consideration. 1

The House and Senate Reports on this bill did not otherwise expressly refer to the
establishment of the 6% fee limitation.

Sections 4540 and 9540 were enacted shortly thereifter by Pub. L. No. 76-309, approved
August 7, 1939, that granted comparable authority to ti" Secretary of War. The original
language of this legislation included the samn exemption fi .- IL advertising requirements for such
contracts as had the naval authorization, 2

The reports to this War Department legislation also do not contain express reference to
the imposition of the 6% fee limitation. However, in the hearings before the Senate Committee
on Military Affairs on the bill, 3 Colonel HMrtman, on behalf of the War Department, made the
following statement:

It will be noted that in the bill the maximum fee is set at 6 percent
of the estimated cost of th,' project, This would be an absolute
maximum and is not intendd to set a standard. The fees paid for
architectural and engineerin g services on works similar to those
contemplated by the War Department vary from 4 to 6 percent.
There is no danger that tha War Department will pay exorbitant
fees for this work as definito standards have been established by the
American Institute of Areltitects, the American Society of Civil
Engineers, and other reputalble professional societies,4

In wartime decisions interpreting titese statutes, the Comptroller General concluded that
the 6% fee limit applied solely to those costs associated with producing and delivering designs,
plans, drawings, and specifications, and did not apply io contract costs arising from other types of
architect-engineering services, such as tech iical superision.5

In 1947, the Ained Services Procurement Act (ASPA) set limitations on fees to be paid
for various types of contracts. That Act maintained the same 6% fee limitation on cost-plus-
fixed-fee contracts for architectural or ergineering services for a public work or utility. This
provision is currently codified at 10 U.S.C. § 2306(d). 6 In 1949, the Federal Property and

1S. R;,p. No. 263, 76th Cong., 1st Sess, 61-66 (1 S139).
2Although this exemptioa from advertising was not included when the law was codified, the Comptroller General
has held that this omission was inadvertent rad that the Army and Air Force authority do contain implicit
authority to exempt such contracts from advertising requirements. Soe Comp. Gen. B-152306, Unpublished
Opinion dated Dcc. 12, 1966, p. 13.
3Sev S. REP. No. 2562, 76th Cong., Is Sess. 13 (1939).
41d.
521 Comp. Gen, 580 (Dec. 18, 1941); 22 Comp. Gen, 464 (Nov. 14, 1942).
6The Armed Services Procurement Act was codified into Title 10 by Pub. L. No. 84-1028, 70A Stat, 1-685 (1956).
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Administrative Services Act (FPASA) applied the same limitation to cost-plus-fixed-fee architect-
engineering contracts for civilian agencies. That provision is codified at 41 U.S.C. § 254(b).

During the decades following the war, most Federal agencies interpreted the term
"architectural or engineering Pervices," as used in the ASPA and FPASA, as having comparable
application as the limitation contained in the three earlier service-specific statutes. Therefore, the
6% fee limitation was deemed not applicable to the costs of any architect-engineering services
other than those associated with the production of designs, plans, drawings, and specifications. 7

Most Federal agencies also utilized a qualifications-based selection process in contracting for
architect-engineering services in which technical ability, rather than price, was the predominant
source selection factor.8

In 1967, in response to issues arising from proposals to exempt certain Federal agencies
from the 6% fee limitation, the GAO conducted a comprehensive review of these five statutes and
of the Federal procurement of architect-engineering services.9 In that report, the GAO made the
following findings:

(1) that the 6% fee limitation in the ASPA and FPASA applied to costs associated with all
architect-engineering services and not just those delineated in the Title 10 service-specific
statutes;10

(2) that architect-engineering contracts were subject to the cost and pricing data
requirements of Pub, L. No, 87-653 (the Truth in Negotiations Act);

(3) that the technical ability source selection procedures utilized by many Federal agencies
in the procurement of architect-engineering services did not comport with the competitive
negotiations requirements of Pub. L. No. 87-653; and,

(4) that the 6% fee limitation was impractical, unsound, and should be repealed,

Representative Jack Brooks, Chairrrian of the House Government Operations Committee,
responded to the GAO study by letter dated November 16, 1967, In that letter, Chairman Brooks
set forth the Committee's position with respect to the GAO report. Specifically, the Committee
disagreed with the GAO position that the ASPA and FPASA 6% fee limitation applied to all
architectural and engineering services. Rather, the Committee maintained that the limitation set
forth in those statutes was a simplification and incorporation of the more detailed language in the
earlier, service-specific statutes,

7Armed Services Procurement Regulation (ASPR)(superseded by FAR, 48 C,F.R, § 18,306.2(b)).
8ASPR,(superseded by FAR 48 C.F.R. §§ 18-402.2 and 18-306.2(a)(1)),
9"Government-wide Review of the Administration of Certain Statutory and Regulatory Requirements Relating to
Architect-Engineer Fees," Report to the Congi-ss dated Apr. 20, 1967.
10 This finding reaffinned an earlier Comptrolier General decision reported at B-152306 (Dec. 12, 1966), That
decision also held that, despite their facial limitation to cost-plus-a-fixed-fee ccntracts, these ASPA and FPASA
statutes applied to all types of contracts.
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The Committee also disagreed with the GAO's conclusion that a technical ability based
source selection procedure was not compatible with extant competitive negotiation requirements.
With respect to tht GAO's recommendation for clarifying legislative action, including repeal of
the 6% fee limitation, the Committee stated;

This leads us to the final qaestion of what legislawive action, if any,
is necessary based upon the findings in this repcrt. As far as the
repeal of the statutory limitation is concerned, we have serious
doubts as to the advisability of this course of aztion -- at least at
this time. Nor are we of the opinion that they ar e either useless or
unworkable, The A-E services as described in the 1939 Navy
statute... are the predominant services provided the Government by
members of this profession .... [I]f these limit ttions on A-E feeq
are to be repealed, arguments of equal persuasi,)n might be levied
against other fee limitation provisions in our pro ,urement statutes.

Also, if we were to repeal the limitations on A-E contracts, no
practical and acceptable substitute is available for the overall
protection of the public against ill-advised action on the part of
executive officials, The extension of 'competitilie negotiation'...
to this type contract would not only be an unacieptable substitute,
but could seriously compromise the quality of A-E services the
Government receives, 11

Thereafter, in 1972, Congress enacted the Brooks Architect-Engineering Act, 12 currently
codified at 40 U.S.C. § 541-544. That legislation amended the FPASA by adding provision for
the selection of federal architect-engineering services under a specified, qualifications-based
source selection procedure. The stated purpose of the legislation was "to cast in statutory form
the traditional system Government agencies have used for more than 30 years in the procurement
of architect-engineer services.,"13 The Senate Report noted the 1967 GAO recommendation:s,
especially repeal of the 6% fee limitations. With respect to that recommendation, the Senate
Report stated:

The bill does not affect existing statutes that limit architect-engineer
fees to 6 percent of the estimated construction cost. The 6 percent
limitation, when applied to the preparation of designs, plans,
drawings, and specifications as Congress intended, is a valuable
safeguard to the public. While the limitation may pose some
difficulty in negotiating fair compensation for small projects,

"llLctter to the Honorable Elmer B. Staats, from the House of Representatives Committee on Government
9yerations, dated Nov. 16, 1967,

zPub, L, No. 92-585, 86 Stat. 1278 (1972).
13 S. REp, No, 1219, 92d Cong., 2d Sess. 6 (1972), The Repoki expressly stated that the procedures set forth
therein were applicable to both military and civilian federal agencies. Id, at 8-9.
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renovation work and projects requiring exceptional design effort,
the 6 percent fee limitation is deemed to be an equitable ceiling.

[T]he committee feels that the Government's interest .. , is best
served by placing the emphasis on obtaining the highest qualified
architectural and engineering services available, The bill makes
ample provision for keeping costs under control by requiring
negotiation for a fee that is fair and reasonable to the Government
under the circumstances and by retaining the statutory 6 percent
limitation on architect-engineer fees, 14

In 1980, the Comptroller General ruled that, because the Brooks Act amended the FPASA
and not the ASPA, DOD was not authorized to use Brooks Act procedures. 15 However, such
procedures were deemed applicable to DOD military construction A-E procurement because
statutory authorization for application of "established procedures" in A-E procurement was
contained in yearly military construction authorization acts. Thereafter, the Comptroller General
reversed its decision and ruled that Brooks Act procedures were applicable to all A-E
procurement by DOD. 16

In 1982, Congress permanently enacted for DOD a. requirement to follow Brooks Act
procedures in military construction-related procurements, That provision, codified at 10 U.S.C. §
2855, states:

Contracts for architectural and engineering s;ervices and
construction design in connection with a military construction
project or a military family housing project shall be awarded in
accordance with Title IX of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. § 541 gi m,)

In 1988, the FPASA was amended to state that the definition of architectural and
engineering services for Brooks Act purposes included: research, planning, development, design,
construction, alteration, or repair of real property, and other services justifiably performed,
including studies, investigations, surveying and mapping, tests, evaluations, consultations,
comprehensive planning, program management, conceptual designs, plans and specifications,
value engineering, construction phase services, soils engineering, drawing reviews, preparation of
operating and maintenance manuals, and other related services. 17

14/d. at 3-4.
15Association of Soil and Foundation Engineers, B-199548, Sep. 15, 1980, 80-2 CPD 196.16Asiatlon of Soil and Foundagtonn c, B-199548,2, Aug, 13, 1982, 82-2 CPD 128,
17Pub L. No, 100-679, § 8, 102 Stat. 4069 (1988).
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No change to the 6% fee limitation was made by that legislation. However, a bill that
would amend the FPASA to raise the 6% architect-engineering fee limit applicable to civilian
agencies to 8% was recently introduced in the Congress. 18

3.3.11.3. Laws in Practice

The scope of architect-engineering services to which Brooks Act procedures apply is set
forth at FAR section 36.102.19 The DFARS, at section 236.606-70, implements the 6% fee limit
and expressly states:

[T]he six percent limit applies only to that portion of the contract
(or modification) price attributable to the preparation of designs,
plans, drawings, and specifications. If a contract or modification
also includes other services, the part of the price attributable to the
other services is not subject to the six percent limit,20

The Army Corps of Engineers FAR Supplement (EFARS) identifies the following costs as
not subject to the 6% fee limitation: initial site visits, field and topographic surveys; feasibility
studies, economic studies and other investigations; consultant services not related to the
production and delivery of working drawings or specifications; preparation of environmental
impact assessments and statements; and construction supervision, 21 The Air Force fee limit is
implemented by Air Force Regulation 88-31. That regulation applies the 6% limit to costs for
visual inspections of the site or facilities, familiarization with the scope and conditions of
construction, and coordination with the using organization's needs, It does not apply the limit to
technical field investigations such as topographical surveys, soil analyses, subsurface exploration,
or similar fact finding surveys.

Many other Federal agencies, such as the Departments of Energy, Transportation,
Veterans Administration, and NASA maintain their own definitions of the scope of services to
which the 6% fee limit does or does not apply.

With regard to the practical effects of these statutes, comments were solicited from the
military departments as well as ftom private, architect-engineering associations.

18S. 1095, the Excellence in Public Architecture Act, passed the Senate on Jan. 24, 1992. However, it was not
reported out of Committee in the House,
"1•That section was recently rewritten to state, in relevant pan, that covered architect-engineer services include:

(2) professional services of an architectumal or engineering nature performed by contract that are
associated with research, planning, development, design, construction, alteration, or repair of real property, and

(3) Such other professional services of an architectural or engineering nature, or incidental services,
which members of the architectural and engineering professions... may logically or justifiably perform, including
studies, investigations, surveying and mapping, tests, evaluations, consultations, comprehensive planning, program
management, conceptual designs, plans and specifications, value engineering, construction phase services, soils
engineering, drawing reviews, preparation of operating and maintenance manuals, and other related services.
Amendment to FAR 36.102, 56 Federal Register 122 ( June 15, 1991).
20DFARS, 48 C.F.R. 236.606-70(c).
21EFpARS, § 36.605(101).
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The Air Force, through the Operational Contracting Division of the Deputy Assistant
Secretary (Contracting) for the Assistant Secretary of the Air Force (Acquisition), noted the
regulatory implementation of section 9540 and stated "this law has application to the current
acquisition process.,"22  The U.S, Army Corps of Engineers, Office of Chief Counsel,
recommends that the 6% fee limitation be deleted, stating:

A fee limitation is inherently contrary to the objective of negotiating
a fair and reasonable fee. For small projects requiring a variety of
A-E disciplines such as building renovations,... 6% is inadequate
to prepare thorough plans and specifications. For large projects, a
fee limitation can work against the government negotiator, A-Es
often expect the maximum 6%, although the Government estimate
of a fair and reasonable price may be considerably less, The 6%
limit is outdated; the cost of design has increased relative to the
cost of construction. 23

That Office also notes that the regulatory implementation of this authority substantially
diminishes the fee-limiting effect because it provides so many exemptions from the limit.24
Finally, that Office also recommends that, if these three statutes are repealed in their entirety, an
amendment should be made to 10 U.S.C. § 2855 that permanently authorizes A-E procurement,
That section currently requires the use of Brooks Act procedures in military construction
procurements, The Army Corps of Engineers is concerned that, absent these statutes, no
authority would exist authorizing the procurement of A-E services for non-military construction
related projects. 25

The Naval Facilities Engineering Command (NAVFAC) recommends repeal of 10 U.S.C.
§ 7212 as it has been supplanted by the Brooks Act, NAVFAC cites for example:

The provision in 10 U.S.C. § 7212 stating that the secretary may
contract ". . . without advertising. , . ," probably alluded to the pre-
CICA name for the sealed bid procedures that was called "formal
advertising." This portion of the statute has also become
unnecessary since the passage of the Brooks Act which codifies the
"slate and selection" process used by the military services since the
passage of the Public Works Act of 1939,26

NAVFAC notes further:

22Letter from Mr. Ira L. Kemp, Associate Deputy Assistant Secretary (Contracting), Assistant Secretary of the Air
Force (Acquisition), to Ms. Theresa Squillacote, DOD Advisory Panel, dated 20 Nov. 1992,
23Letter from Mr. Lester Edelman, Chief Counsel, DOD Advisory Panel, U.S. Army Corps of Engineers, to
Deputy Gencral Counsel (Acquisition), Department of the Army, dated 18 Mar. 1992,
241d.
25Datafax transmission from 1J.S. Army Corps of Engineers i Acquisition Law Task Force dated 19 Aug, 1992.
26Memorandum from Mr. Harvey Wilcox, Deputy General Counsel (Logistics), Department of the Navy, Office of
the General Counsel, to Counsel, Acquisition Law Task Force, dated 8 Apr. 1992.
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The 6% limitation in subsection (b) is not impotied on non-military
federal agencies, except in the case of a cost re;mbursable contract
for A-E services, See, 10 U.S.C. § 2306 and 41 U.S.C. § 254.27

Comments were also solicited from the American Consulting Engineers Council, the
National Society of Professional Engineers, the American Institute of Architects and the
Committee on Federal Procurement of Architect-Engineer Services (COFPAES). Several of
these organizations solicited inputs from their memberships, with the result that comments were
received from over 150 private, architect.engineer firms nationwide,28

They overwhelmingly recommended repeal of the 6% fee limit in these statutes, and also
provided a wealth of anecdotal and other data to support that position. Their comments raised
the following issues:

(1) Administrative Burden

(a) the 6% fee limit is applied differently by each Federal agency and even by
different secti, ,.s of the same agency;

(b) requires extensive documentation of those A-E services covered by the fee
limit and those that are not; and

(c) adds to contract negotiation time.

(2) Reduces Quality of Federal A-E Services

(a) allows no variation for project complexity or size, which is particularly relevant
for those projects for which a high level of technological skill is required;

(b) clearly penalizes the smaller project, for which overhead is proportionately
greater;

(c) encourages A-Es to shortcut design time, leading to greater pursuit of claims
against A-Es for alleged A-E errors;

(d) encourages A-Es to utilize less skilled, less expensive staff on Federal
contracts; and

(e) A-Es will use standard designs, thereby not always considering a variety of
project design alternatives,

(3) Raises Cost of A-E Services

271d.
28Those comments are too numerous to be cited individually herein, They are compiled and on file with the
Defense Systems Management College,
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(a) poorer quality design leads to greater need for repair and renovation;

(b) reduces pool of A-E firms willing to cintract with the Government;

(c) less effort is expended to fully investigate existing conditions; changedconditions are therefore commonplace;

(d) contract schedules are often extended to accommodate supplemental design
efforts midterm; and

(e) limits competitors for Federal A-E business; increases use of in-house staff.

3.3.11.4. Recommendations and Justification

Repeal sections 4540, 9540 and 7212 as obsolete laws

The Panel recommends these three sections be repealed as obsolete.

Professional architect-engineering services are a unique product in which the
professionalism and technical quality of the services being rendered are extremely important. The
legislative history of these statutes, as well as that of the Brooks Act, clearly indicates that
Congress understood this fact, In 1972, Congress expressly sanctioned a specific A-E contracting
process in which source selection could be based on qualification criteria as opposed to price.

Congress recognized the same fact in 1939 when it enacted the naval authority at 10
U.S.C. § 7212. Indeed, it was this ftct upon which Congress relied when it provided for an
advertising exemption for such contracts, adopting the initial 6% fee limit not only as a maximum
cap but also to emulate the standard fee then applied by professional societies. Thus, Congress
stated in the report to that legislation that "(s]tandard fees have been established by reputable
professional societies for various kinids of engineering works, so that the question of the
magnitude of the fee does not enter inlo the selection of an engineering or architectural firm. The
question in each case should be deided upon the special qualifications of the firms under
consideration."2 9

When Congress enacted the Brooks Architect-Engineering Act in 1972, it unequivocally
endorsed the qualifications-based source selection procedures then being used by most Federal
agencies in A-E procurements. Cong ess retained the 6% fee limit as "cost safeguard," while at
the same time acknowledging such a limit hindered negotiation of fair compensation for small
projects, renovation work, and projucts requiring exceptional design effort, This legislative
background, and the interplay between the GAO and Congress that culminated in the enactment

2 9Supra note 1,
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of the Brooks Act, suggests Congress retained the fee limit in 1972 to moderate arguments that
its adoption of the qualiiication-based selection procedure would lead to unrestrained costs.

However, retention of the fee limit no longer serves that purpose. The qualification-based
selection procedure has not resulted in exorbitant A-E fees, In fact, the profit rate for the private
sector on such defense contracts averages significantly below that available on other commercial
contracts. 30 Since 1967 when the GAO conducted its initial survey, Government officials have
consistently maintained that the negotiation process in qualifications-based selection is sufficient
to ensure a fair and reasonable price is established. In essence, since its formal adoption in 1972,
qualifications-based selection has been validated, allaying the cost concerns that were present
when it was first enacted.

In addition, in the era of modem Federal A-E procurement, the fee limit demonstrably
adds cost and diminishes quality. Private A-E entities have expressly stated that, on Federal
projects, design is often short-circuited, leading to more substantial contract modifications,
protests, repairs, and maintenance costs. Many of those flaws are attributed to the greater
reliance placed on standard plans and designs used by A-E firms willing to accept fee limitations,
The pool of A-E entities willing to do business with the Government is also clearly restricted by
the fee limitation, a barrier to competition which indirectly raises the negotiated price.

Finally, the administrative burden to both the Government and private sector is significant,
Individual agencies have enacted their own standards delineating those costs that are subject to
the fee limit and those that are not, Great effort is typically expended by the, contracting parties
attempting to apply those standards. This effort is particularly difficult given the extremely broad
ranges of technical services now routinely required in modem A-E procurements, This entire
regulatory web will be eliminated by repeal of these statutes,

U

Amend 10 U.S.C. § 2306(d) and 41 U.S.C. § 254(b) to delete
6% fee limit

The Panel recommends that the above statutes be amended to delete the 6% fee limitation
as well. While 41 U.S.C. § 254(b) applies to civilian agencies and is not within the purview of
this Panel, the Panel recommends that Congress consider deleting it as well.31

30"Federal Compensation for A/E Services," A Report by the Committee on Federal Proctement of A/E- Services,
Feb. 1992, pp. 32-33,
31See ch, 1.2,3, for an analysis of § 2356 and implementation of this recommendation.
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""If

Amend lie U.S.C. § 2855 to Permanently Authorize A-E
Procurement

The Panel recoramends that 10 U.S.C. § 2855 be amended to clarify that authority in that
section to purchase A.-I services extends to the U.S. Army Corps of Engineers' Civil Works
program as well as to all military construction.

3.3.11.5. Relationship to Objectives

Repeal of these service-specific, A-E statutes would promote the goal of streanlining the
DOD acquisition process by removing obsolete laws that ai~rmat!i'ely hinder effective
procurement of A-BE setvices.

3.3.11.6. Pruposed Statute

10 U.S.C. § 2855 Law applicable to contracts for srchitectural and engineering services
and construction design

(a) The Secretwy7 of Defense and the Secretaries of the military departments may contract
for architectural and engineering services in connection with a military construction or family
housing project or for ither Department of Defense m . .

(b) Contracts for such aichitectural and engineering services shall be awarded in
accordance with Title IX of the Federal Property and Administrative Services Act of 1949 (40
U.S.C. § 541 et seq.), without regard to sections 305, 3324 and 7204, chapter 51 and subch&.pters
III, IV and VI of chapter 53 of title 5.
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3.3.12. 10 U.S.C. §§ 4541 and 9541

Gratuitous services of officers of the Army/Air Force Reserve

3.3.12.1. Summary of Laws

These sections permit the Secretaries of the Army and Air Force to accept the gratuitous
services of Reserve officers in enrolling, organizing, and training members of the Reserves or the
Reserve Officers' Training Corps (ROTC), or in consulting on matters related to the armed forces.

3.3.12,. Background of Laws

These sections were originally enacted in 1917 as a proviso to the Army Appropriations
Act of 1918.1 The legislative history of that bill does not contain any discussion of this specific
provision. The provision was made permanent law by the Defense Authorization Act of 1947,
and was codified into Title 10 in 1982,2

3.3,12.3. Laws in Practice

The Air Force Office of General Counsel reports this authority is not currently used by the
Air Force.3 The Department of the Army, Office of the Judge Advocate General, reports this
authority remains uoefUl to that department.4 Although the Anti-Deficiency law prohibits the
military departments from accepting gratuitous services, the General Accounting Office (GAO)
has determined that the Government may accept gratuitous services when provided pursuant to a
written agreement. 5 This authority permits the departments to accept such services without a
written agreement. This authority also permits the Army to utilize Army Reservist services in
support of the Junior ROTC program, The Army Materiel Command and Army Corps of
Engineers do not report any utilization of this statute. 6

3.3.12.4. Recommendation and Justification

Retain and Consolidate

These sections should be retained and consolidated into a single authority for the
Secretary of Defense and for the secretaries of the military departments. The authority remains

IPub. L, No, 65.11, ch, 12, 40 Stat, 72(1917)
2Pub, L. No, 97-258, § 2(b)(9)(B), 96 Stat. 1056 (1982),
3 Memorandum from John P. Janceek, Assistant General Counsel, Department of the Air Force, to Donald
Freedman, Executive Secretary, Acquisition Law Task Force, dated 27 Mar, 1992,
4Memorandum from Col, Maurice J, O'Brien. Chief, Contract Law Division, Office of the Judge Advocate
Gen.ral, Department of the Army to Acquisition Law Advisory Panel, dated 25 Feb. 1992,
5Matter of Romey. USAR, B-216466, (Nov. 14, 1984),
6Memorandum from Mr. Robert Macfarlane, Deputy Command Counsel, US Army Materiel Command, to
Advisory Panel, dated 2 Apr, 1992.
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useful to the Army, particularly for training purposes, and is not superseded by other statutory
provisions. Accordingly, the Panel reccmniends these sections be consolidated as specified
below.

3.3.12.5. Relationship to Objectives

Retention and consolidation of these statutes promote the goals of streamlining the
acquisition process while protecting the best interests of DOD.

3.3.12.6. Proposed Statute

Gratuitous services of officers of the armed forces reserves

The SecretaryyfLDfenhp, or r f tho militar deganments, may accept the
gratuitcous services of officers of their Reserve forces in enrolling, organizing, and training
members of their Reserve or the Reserve Officers' Training Corps, or in consulting on matters
related to the Arimed Forces.
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3.3.13. 10 U.S.C. § 9511; 10 U.S.C. § 9512; 10 U.S.C. § 9513

Definitions;
Contracts for the inclusion or incorporation of defense features;
Commitment of aircraft to the Civil Reserve Air Fleet

3.3.13.1. Summary of Laws

Section 9511 contains definitions of terms used in Sections 9512 and 9513. Section 9512
provides that, subject to Chapter 137 of Title 10 and to the availability of funds, the Secretary of
Defense may contract with any U.S. citizen for the incorporation of defense features in any new
or existing aircraft owned by the citizen. Such contracts shall include terms required under
section 9513 of this title and provide that the contractor shaii repay to the U.S. a percentage of
any amount the U.S. is contractually required to pay upon destruction or damage to the aircraft,
or other loss of use.

Sect;-n 9513 provides that each contract entered into under sertion 9512 shall provide
that any aircraft covered under the contract shall be committed to the Civil Reserve Air Fleet
(CI 4.F), and that, as long as the aircraft remains privately owned, it shall be operated for DOD as
needed during any Civil Reserve Air Fleet activation, notwithstanding any other commitment.
The section further provides that the contractor operating such aircraft shall be paid at fair and
reasonable rates. Finally, section 101 of the Defense Production Act does not apply to such
covered aircraft during any Civil Reserve Air Fleet activation,1

3.3.13.2. Background of Laws

Section 9512 was originally enacted by the DOD Authorization Act for Fiscal Year 1982.2
The language originated in the House version of the bill, The Secretary of the Air Force was
authorized to modify existing and newly manufactured civil aircraft to configurations capable of
carrying outsize and bulk military cargo, arJ provide financial incentives for civilian participation
in the CRAF program. The section was amended in its entirety by the National Defense
Authorization Act for Fiscal Year 't990 and 1991.3 The current language originated in the Senate
version of that bill, The Senate Committee Report indicated that the proposed amendment
permitting defense features to be incorporated in comirercial aircraft at the time of their
construction was intended to provide needed authority to enhance the Civil Reserve Air Fleet
(CRAF). 4 The House receded in conference. 5

IThat section of the Defense Production Act authorizes the President to prioritize defense contracts.
2pub. L. No. 97-86, § 915(2), 95 Stat. 1126 (1981).
3 Pub. L, No. 101-189, § 1636(b), 103 Stat. 1610 (1989).
4S. REP. No. 81 101st Cong.. 1st Sesi. 71 (1989).
5H. CONF. RE P No. 331, 101st CG, 3., lstSess. 672 (1989).
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As with § 9512, § 9513 was also originally enacted by the DOD Authorization Act for
Fiscal Year 1982.6 The legislative history to that bill indicates that the section was intended to
establish a greater commitment to the CRAF by DOD.

3.3.13.3. Laws in Practice

These sections are implemented by Air Mobility Command Regulation 55-8 (August 13,
1992).7

These sections are administered by the Civil Air Directorate, Air Mobility Command,
which is overseen by the U.S. Transportation Command (USTRANSCOM). 8 Air Mobility
Command, with the approval of USTRANSCOM, has proposed amendment and reorganization
of these sections that would authorize the use for specified purposes of military airfields by
commercial aircraft that maintain a CRAF commitment,

In a recent White Paper on Incentives for the Civil Reserve Air Fleet, dated 11 August
1992, the Air Mobility Command noted that activation of the CRAF during Operation Desert
Shield/Desert Storm resulted in significant air carrier contributions to DOD. The paper examines
the need for preservation and enhancement of voluntary participation in the CRAF as key to
building an effective commercial/DOD partnership. In support of that partnership in the air
carrier field, the Air Mobility Command posits the need to enhance the mobilization base of the
US commercial air carrier industry and to recognize the interdependence of military and civilian
airlift capabilities. As an added inducement to voluntary CRAF commitment, the proposed
amendment would afford the Secretary of the Air Force authority to authorize limited use of
military airfields by commercial carriers,

The cognizant Offices of Counsel of the USTRANSCOM commands support these
proposed amendments,9  The Associate Deputy Assistant Secretary for Transportation,
Department of the Air Force, has indicated that Office's support for the proposed revisions. 10

6 pub. L. No, 97-86, § 1636(c)(1), 95 Stat, 1126 (1981).
7The underlying authority to enter into CRAF agreements is set forth at Executive Order 11490, Oct. 28, 1969, 24
F.R. 1,7567, as amended by Executive Order 11921, June 11, 1976, 41 F.R. 2494, as amended by Executive Order
12656, Nov. 18, 1988, 53 FR. 47491.
8USTRANSCOM is a unified command established in April, 1987 and is comprised of Air Mobility Command,
Military Sealift Command, and Military Traffic Management Command, By Memorandum dated 14 February
1992, the Secretary of Defense assigned to USCINCTRANS the mission of providing air, land and sea
transportation for DOD, both in time of peace and time of war.
9Letter from Brig Gen Thomas L. Hemingway, USAF, Chief Counsel, USTRANSCOM, to Ms. Theresa
Squillacote, dated 10 December 1992. See also datafax transm.ssion from Mr. Charles H. Joigenson. Office of
Chief Counsel, USTRANSCOM, to Ms Theresa Squillacote, Counsel, Acquisition Law Task Force, dated 22 Dec.
1992.
10Datafax transmission from Mr. Frank Colson, Associate Deputy Assistant Secretary of the Air Force
(Transportation), to DOD Advisory Panel, dated 30 Dec, 1992.

3-152



3.3.13.4. Recommendation and Justification

Amend and consolidate to grant authority to contract with
CRAF contractors for limited use of military airfields

The Panel recommends that these statutes be amended as set forth below, The provisions
regarding CRAF enhancement contracts -- that is, contracts for modifications to aircraft owned by
those commercial carriers that have made a CRAF commitment -- are currently set forth both at
10 U.S.C. §§ 9512 and 9513. Each of these two sections, therefore, currently cross-reference
each other. For clarity and streamlining purposes, the CRAF enhancement provisions would be
consolidated into a single section, the proposed § 9512,

SectioA 9513 would then be amended in its entirety to grant the Secretary of the Air Force
discretionary authority to authorize the limited use of military installations to air carriers as an
inducement to commit aircraft to the CRAF, Increased use of CRAF capabilities can be of
significant value in this era of defense drawdown, Similarly, greater utilization of CRAF would be
a significant part of an overall commitment towards the Zoal of increased civil/military integration,

Finally, a conforming amendment to the definition section at 10 U.S.C. § 9511, to set
forth a new definition of "contractor," would be required, Currently, the definition of
"contractor" is limited to a contractor with a CRAF enhancement obligation. The new definition
proposed at § 9511 (c) would broaden that to definition to include any contractor with a CRAF
commitment, thus making the definition section co-extensive with the new authority proposed at
10 U.S.C. § 9513.

3.3.13.5. Relationship to Objectives

Amendment of these sections will further the best interests of the DOD by affording it
greater opportunities to contract for CRAF commitment.

3.3.13.6. Proposed Statutes

§ 9511. Definitions

In this subchapter:

(1) The terms "aircraft", "citizen of the United States", "person", and "public aircraft" have the
meaning given those terms by section 101 of the Federal Aviation Act of 1958 (49 U.S.C, 1301)

(2) The term "passenger-cargo combined aircraft" means a civil aircraft equipped so that its main
deck can be used to carry both passengers and property (including mail) simultaneously.

(3) The term "cargo-capable aircraft" means a civil aircraft equipped so that all or substantially all
of the aircraft's capacity can be used for the carriage of property or mail.
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(4) The term "passenger aircraft" means a civil aircraft equipped so that its main deck can be used
for the carriage of individuals and cannot be used principally, without major modification, for the
carriage of property or mail.

(5) The term "cargo-convertible aircraft" means a passenger aircraft equipped or designed so that
all or substantially all of the main deck of the aircraft can be readily converted for the carriage of
property or mail.

(6) The term "civil aircraft" means an aircraft other than a public aircraft.

(7) The term" Civil Reserve Air Fleet" means those aircraft allocated, or identified for allocation,
to the Department of Defense under section 101 of the Defense Production Act of 1950 (50
U.S.C. App. 2071), or made available (or agreed to be made available) for use by the Department
of Defense under a contract made under this title, as part of the program developed by the
Department of Defense through which the Department uf Defense augments its airlift capability
by use of civil aircraft.

(8) The term "contractor" means a citizen of the United States (A) who owns or controls, or who
will own or control, a new or existing aircraft and who contracts with the Secretary to modify that
aircraft by including or incorporating specified defense features in that aircraft and to commit that
aircraft to the Civil Reserve Air Fleet, or (B) who subsequently obtains ownership or control of
a civil aircraft covered by such a contract and assumes all existing obligations under that contract,
pr QC) who owns or controls, or will own or control. new or existing aircraft and who
contractuaily commits All or some of said aircraft to the Civil serve Air Fleet.,

(9) The term "existing aircraft" means a civil aircraft other than a new aircraft.

(10) The term "new aircraft" means a civil aircraft that a manufacturer has not begun to assemble
before thie aircraft is covered by a contract under section 9512 of this title,

(II) The term "Secretary" means the Secretary of the Air Force,

(12) The term "defense feature" means equipment or design features included or incorporated in a
civil aircraft which ensures the interoperability of such aircraft with the Department of Defense
airlift system. Such term includes any equipment or design feature which enables such aircraft to
be readily modified for use as a cargo-convertible, cargo-capable, or passenger-cargo combined
aircraft.

§ 9512. Contracts for the inclusion or incorporation of defense features

(a) Subject to the provisions of chapter 137 of this title, and to the extent that funds are otherwise
available for obligation, the Secretary-

(1) may contract with any citizen of the Urited States for the inclusion or incorporation of
defense features in any new or existing aircraft to lie owned or controlled by that citizen; and
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(2) may contract with United States aircraft manufacturers for the inclusion or

incorporation of defense features in new aircraft to be operated by a United States air carrier.

(b) Each contract entered into under subsection (a) shall provide inekude

(1) thtatany aircraft covered by the contract shall be committed to the Civil Reserve Air

(2) that. so long as the aircraft is owned or controlled by a contractor. the contractor shall
operate the aircraft for the Department of Defense as needed during any activation of the Civil
Reserve Air Fleet. notwithstanding any other contract or commitment of that contractor: and

(3) that the contractor operating taircraft for t partment of Defense
shall be paid for that operation at fair and reasonable rates.

(c) Each contract entered into under subsection (a) shall include (1)h.e.term.... qi ... bys.e..ieI
95 13 of this title and a provision that requires the contractor to repay to the United States a
percentage (to be established in the contract) of any amount paid by the United States to the
contractor under the contract with respect to any aircraft if-

(1) the aircraft is destroyed or becomes unusable, as defined in the contract;

(2) the defense features specified in the contract are rendered unusable or are removed
from the aircrRft;

(3) control over the aircraft is transferred to any person that is unable or unwilling to
assume the contractor's obligations under the contract; or

(4) the registration of the aircraft under section 501 of the Federal Aviation Act of 1958
(49 U.S.C. App. 1401) is terminated for any reason not beyond the control of the contractor,

(d)(1) A contract under subsection (a) for the inclusion or incorporation of defense features in an
aircraft may include a provision authorizing the Secretary-

(A) to contract, with the concurrence of the contractor, directly with another
person for the performance of the work necessary for the inclusion or incorporation of defense
features in such aircraft; and

(B) to pay such other person directly for such work.

(2) A contract entered into pursuant to subsection (d) may include such specifications for
work and equipment as the Secretary considers necessary to meet the needs of the United States.

(e) Notwithstanding section 101 of the Defense Production Act of 1950 (5C: U.S.C. App. 2071),
each aircraft covered by a contract under section 9512 of this title Ishall be committed exclusively
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to the Civil Reserve Air Fleet for use by the Department of Defense as needed during Angy
activation of the full Civil Reserve Air Fleet unless the aircraft is released from that use by the
Secretary of Defense,

§ 9513 Use of Military Installations by Civil Reserve Air Fleet Contractors

(a) The Secretary of the Air Force may contract for the use by CRAF contractors of Air Force
installations designated by the Secretary. With the consent of the Secretary concerned, such a
contract may provide for the use of installations under the jurisdiction of armed forces other thn
the Air Force. designated by the Secretar. The use of mdlitary installations authorized fthis
section may be upon such terms as the Secretary believes will, promote the national defenseor be
in the public interest,

(b) A contract entered into under paragraph (1) may authorize the use of the designated
installation as a weather alternate. a technical stop not inyoling the enplaning or deplaning of
passengers or cargo. or. for installations within the United States. for other commercial purposes.
The Secretary may. notwithstanding any other provision of the law. establish different levels and
types of uses for different installations, and discriminate among colntractors with respect to levels
and types of uses.

(c) Not withstanding the provisions of Section 1107 of the Federal Aviation Act of 1958. or any
other provision of the law. amounts collected from the contractor for landing fees. services.
Ilie., or other chargus authorized to be collected under the contract shall be credited to the
appropriation of the parent service of the military installation to which the contract pertains.

(d) A contract entered into under subsection (a) shall provide that the contractor agr.e.t
indemnity and hold harmless the Air Force (and the armed forces exercising jurisdiction over the
installation, in the case of an installation under the iurisdiction of an armed force other that the Air
Force). from all actions, suits. or claims of any sort resulting from. relating to. or arising out of
any activities conducted. or services or supplies furnished, in connection with the contract,

(e) A contract entered into under subsection (a) shall provide that the Secretary or the Secretary
concerned (in the case of an installation under the jurisdiction of an armed force other than the Air
Force). may at any time and without prior notice deny access to an installation designated under a
contract if milita, exie S

(a) Eneh eentf er udFsecti-on 9512 Of thiS title Shall proVide

(1) hfiteMY akieFOFR0-YOeed by the contract she'! be ccmmitted to the Civil Reserve

(2) AM, 8-se lOnB as the aiFcraft iS owned or controlled by a contractor, the contFracor Shadl
epcratc the aircrftif for thO Department of Defense as needed during any activationl of the fl
Civil Reseryc AiF Fleet, notwithstanding any other contract or commitment of that contractor;
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(3) thAt the 0-taco pei ating the aircr~aft for the Department of Defense shall be paid
fef that epei~atien at faif-ond Feasenablc FRteS,

(b) Notwithstanding seetien 101 of the Defense Productiont Act of 1950 (150 U.S.C. App. 2071),
eech aircraft cover-ed by a eentraet under- seetiont 951i2 of this title shall be ee.Mi~ttd cmelusivcly
to the Civil Rescrye Air- Fleet for uisc by the Depaitment ef Defense as needed du~ing Mny
eativation of the f~ll Civil Reserwe Air Fleet uphiss the aircrfaft is releftsed frOM that We by the
Sceretaf; of Defense,
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3.3.14. 10 U.S.C. § 7201

Guided missiles; research and development, procurement,
construction

3.3.14.1. Summary of Law

This law authorizes the Secretary of the Navy to conduct guided missile-related R&D and
procurement.

3.3.14.2. Background of Law

This section was enacted by the 1949 Army and Air Force Authorization Act, 1 It was
intended to facilitate the development of the post-war guided missile program.2

3.3.14.3. Law in Practice

The Navy Offices of Counsel from whom comments were solicited, including Comptroller
of the Navy, Naval Sea Systems Command, and Naval Air Systems Command, all report that this
law is no longer utilized by the Navy and recommend its repeal. 3.

3.3.14.4. Recommendation and Justification

Repeal

This law should be repealed in its entirety. It is obsolete and does not serve any continued
purpose within the Navy.

3.3.14.5. Relationship to Objectives

Repeal of this statute facilitates the goal of streamlining the DOD acquisition process by
deleting an obsolete naval authority.

1Pub. L. No. 81-604, ch. 454, § 303(b), 64 Stat. 325 (1950),
2H.R. CONF. RE•P No. 2322, 81st Cong., 2d Sess. 8 (1950).
3Memorandum from Mr. Harvey J, Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr. 1992,
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3.3.15. 10 U.S.C. § 7203

Scientific investigation and research

3.3.15.1. Summary of Law

This section authorizes the Secretary of the Navy to expend available appropriations for
scientific investigation and research. It also authorizes the Secretary of the Navy to delegate that
authority.

3.3.15.2. Background of Law

This law was enacted by the Naval Appropriation Act of 1946.1 The legislative history
merely states that it intended to provide a permanent authorization for recurring appropriations of
this type,2

3.3.15.3. Law in Practice

A survey of cognizant Department of Navy Offices of Counsel regarding this section
revealed that the Navy Comptroller and the Office of'Naval Research do not curreutly rely upon
this authority and recommend its repeal. 3 The Navy International Programs Office states,
however, that the Navy's Scientist and Engineer Exchange Program and Data Exchange
Agreements and Information Exchange Program rely on 10 U.S.C. § 7203 for their legal
underpinning. 4 Based thereon, the Navy Office of General Counsel suggests the alternative of
developing a more narrowly tailored, new statutory authority for international exchange programs
rather than retaining this section for limited use to justify exchange programs and international
agreements.5

The other military departments do not have comparable authority to engage in the
international exchange of scientific personnel outside the scope of an established Memorandum of
Understanding or international cooperative R&D agreement. To rectify that problem, the DOD
Office of General Counsel has initiated a legislative proposal to grant such authority department-
wide. The military departments have reached consensus upon the language submitted by the
DOD Office of General Counsel, 6

IPub. L. No, 79-604, ch. 756, § 24(a), 60 Stat. 856 (1946).
2S. RFP. No. 762, 79th Cong., 2d Sass 1, 2 (1946).
3Memorandum from Mr. Harvey Wilcox, Deputy General Counsel (Logistics), Department of the Navy, Office of
General Counsel, to Counsel, Acquisition Law Task Force, dated 8 April 1992.
41d. See also Memorandum from Mr. R. David Gale, Jr., Assistant to the General Counsel (International)
Department of the Navy, to Assistant to the General Counsel (FOIA), Department of the Navy, dated 27 Apr. 1992,
51d
6Mcenorandum from Department of Defense Office of General Counsel, to Under Secretary of Defense for
Acquisition, dated 14 Apr. 1992.

3-161



I..3.15.4. Recommendation and Justification

Amend and redesignate to provide scientific exchange
authority

The Panel recommends that this statute be amended to provide for the international
exchange of scientific personnel by all military departments, The Panel also recommends that this
statute be redesignated outside the naval procurement chapters of Title 10 to clarify that the
authority provided is not limited to the Department of the Navy.

3.3.15.5. Relationship to Objectives

Amendment and redesignation of this statute will promove the best interests of the DOD
by providing a needed authority for international scientific personnel exchanges.

3.3.15.6. Proposed Statute

§ XM Exchange of Scientific Personnel

(a) The Secretaly of Defonse is authorized to enter into agreements with th moernmm
QUjIlied and other friendly foreign countries for the exchali-ge of military and civilian personnel ot
th ae eatet fneadsc efn~ of the deftnse ministries of luch~
&9reign governments.

(b) Pujrsuan~t t these agreements. personneloL-f Qrsi~n defense department or ministries
may be assigned to positions in the- 11,&.partment of Defense, and personnel of the L~
Deateto eesen~ eAsge to positions in foreign defense departments or minintres.
In the case of agreements for the exchange of personnel engaged in research and deeomn
activities. such agreemento, may provide for assignments to positions in private industry which
aupgr~th foreign defense departments orznminiatfries.1The specific positions and th§ individuals
to be assianed.nhust be acceptable to both governments.

(g hl 1 ot hllb ased on the prnil frcpoiysc htec
Sovernment will provIde personnel of essentially ecual qualifications. training, and skill, Salamy
per diem. cost of living., travel, cost of language or other training, and other costs (except for .Qq
of temporar duty directed by the host government and costs incident to the use of host
government facilities in the performance of assigned duties) shall be paid by each goyernment fo
its own personnel in accordance with .its laws and reugaiojjns.

(a h eWP-f6A NaVY MaY mak sush expenditures as he eonsid kof
so entfiflo investigations and researchl from any mays! aPpepropiAtion auiaofo hse purposes.

(b) The Secrctafy, to the Wetnt he eonsidOrs pFOPer, may dclegate the author-ity confthFcd by this
sectien to finy pOrson in the Depart~ment of the Na", with or without the akuthority to mna

~ucsiYG Fedelegatione.
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3.3.16. 10 U.S.C. § 7213

Relief of contractors and their employees from losses by
enemy action

3.3.16.1. Summary of the Law

This statute provides that public works construction funds may be used to recompense
contractors and their employees from losses from enemy action,

3.3.16.2. Background of the Law

This section was enacted by the 1942 Act Authorizing Navy Public Works Construction.1

It was intended to function as relief authorization for contractors and their employees engaged on
public works projects on Wake Island and Guam when these places were captured and occupied
during World War 11,2

3.3.16.3. Law in Practice

The Naval Facilities Engineering Command Office of Counsel commented that the statute,
taken at face value, does not limit relief to construction contractors, although the only
appropriation made available is the military construction appropriation,3 That Office also stated
that extraordinary relief is limited to losses from enemy action, and that the authority granted by
Pub. L. No. 85-804 was now generally used as a basis for extraordinary relief. Further, Executive
Order 10789 allowed the Secretary of Defense to grant relief on a broader basis than losses
asrociated with enemy action. Based on these conclusions, the Navy Office of General Counsel
recommends repeal of this section.4

3.3.16.4. Recommendation and Justification

Repeal

This statute should be repealed in its entirety. It provides relief authority intended for a
specific historical circumstance. It no longer serves any useful purpose for the Navy,

Ipub. L, No. 77-438, ch, 431, § 3, 56 Stat. 51 (1942).
2S, REP. No, 998, 77th Cong., 2d Seas. 3 (1942),
3Memorandum from Mr. Harvey Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr. 1992,
41d.
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3.3.16.5. Relationship to Objectives

Repeal of this statute will further the goal of streamlining the DOD acquisition process by
removing an obsolete provision,
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3.3.17. 10 U.S.C. § 7229

Purchase of Fuel

3.3.17.1. Summary of Law

This section provides that the Secretary of the Navy may purchase fuel in any manner

considered proper.

3.3.17.2. Background of Law

This section was originally enacted by the Naval Service Appropriation Act of 1850.1 The
legislative history for that law does not contain any language directly relevant to this particular
provision. The original language contained a domestic preference requirement that was repealed
by a 1933 Naval Appropriations Act, also without explicating language. 2

In the 1956 codification of Title 10, the following italicized language was deleted from this
section:

In purchasing fuel for the Navy, or for naval stations and yards,
the Secretary of the Navy shall have the power to discriminate and
purchase in such manner as he may deem proper that kind of fuel
which is best adapted to the purpose for which it is to be used.

The relevant portion of the report to the 1956 Act merely stated that this language was being
deleted because this law had been interpreted as authorizing the Armed Services Petroleum
Purchasing Agency (predecessor to the Defense Fuel Supply Center) to negotiate fuel contracts
when filling the consolidated fuel requirements of the entire armed forces.4 The note in the
United States Code Annotated has adopted this same language.

However, a search of the GAO Comptroller General decisions, both published and
unpublished, reveals no document discussing this provision or setting forth such an interpretation.
A computer search of relevant case law reveals no case that cites to or interprets this provision of
law,

IRevised Statutes § 3728.
2Act of Mar. 3, 1933, ch. 212 (41 U.S,C, § 10a).
3Pub, L, No, 84-1028, ch. 104, 70A Stat. 1056 (1956).
4H. R. Rep. No. 970, 84th Cong., 2nd Seas, 532 (1956),
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3.3.17.3. Law in Practice

Despite the apparent historical inteipretation of this provision as governing all fuel
purchases by the Defense Fuel Supply Center predecessor agency, Defense Fuel Supply Center
stptles that it does not rely upon this law when entering into any type of fuel purchase, 5

Navy Petroleum Office at Cameron Station, Virginia, reports that NavSup Instruction
4200.81 and NavSup Publication 485 govern all of its fuel acquisition procedures, Those
regulations do not refer to this statute as providing contracting authority for any fuel purchasing,
emergency or otherwise. NavSup Instruction 4200,81 cites to 10 U.S.C. § 2304(c)(2) as
authority for emergency ship's fuel purchases over $25,000.

Navy Command offices of counsel state:

Navy Comptroller: Section 7229 is considered to be important and
needed authority that must be retained. It is employed by the Navy
regularly to purchase fuel world-wide in connection with Fuel
Exchange Agreements and in the absence of existing fuel purchase
contracts, It confers needed flexibility that would be lost by repeal,
Section 7229 is distinct from and unrelated to 41 U.S.C. § I la,
which provides a bona fide needs exception to the Secretary of the
Army for fuel purchases.

International Programs: Without offering an opinion as to its
validity, we can advise that Navy JAG relies in part on this section
as the legal authority to enter into international fuel exchange
agreements,

Military Sealift Command: This statute permits the Secretary of the
Navy to purchase fuel in any manner he considers proper, This
statute is used extensively by MSC in the purchase of fuel for
USNS vessels when outside CONUS, This statute does not
overlap 41 U.S.C. § I la, which is only applicable to the Army.
Recommerd retention of this statute, 6

Based on the above, Navy Office of General Counsel recommends that this section be
retained without change.'

The Panel inquired further why the emergency fuel purchasing authority cited in the
regulations, relying upon CICA authority, was insufficient. The Navy responded that the CICA

5Memorandum from Ms, Kay Bushman, Associate Counsel. Defense Fuel Supply Center Office of Counsel, to Ms.
Theresa Squillacote, Counsel, Acquisition Law Task Force, dated I I Dec. 1992,
6 Memorandum from Mr. Harvey J. Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to

Counsel, Acquisition Law Task Force, dated 8 Apr, 1992,
7 1d.
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"unusual and compelling" authority requires a written justification and approval regarding the
potential serious injury to the government absent full and open competition. While a master of a
ship is presumed to have authority to procure necessaries for a vessel,8 that master is not a
contracting officer and therefore cannot make the requisite justification and approval.
Consequently, the authority of § 7229 is required. 9

3.3.17.4. Recommendation and Justification

Retain

The Panel recommends retaining tids law should be retained in its entirety because it
continues to serve a valid purpose as emergency fuel purchasing authority for the Navy.

3.3.17.5. Relationship to Objectives

Retention of this statute will promote the best interests of DOD.

8Marine Euel SuDIlv & Towini v. M/V Kentucky, 869 F. 2nd 473 (9th Cir. 1988).
9Mcmorandum from Mr. Theodore P. Fredman, Assistant to the General Counsel, Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 22 May 1992.
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3.3.18. 19 U.S.C. § 7230

Sale of Degaussing Equipment

3.3.18.1. Summary of the Law

This section provides the Secretary of the Navy with authority to sell degaussing
equipment that is not readily available to private ship owners, and states that the proceeds may be
credited to the involved appropriation,

3.3,18.2. Background of the Law

This statute was originally enacted in 1957 by An Act Authorizing the Sale of Degaussing
Equipment. 1 It was intended to assist private owners in maintaining degaussing equipment on
their vessels in order to deal with the large number of ocean magnetic mines that remained after
World War I1.2

3.3.18.3. Law in Practice

The Naval Sea Systems Command was not aware of any use of this statute, 3

The Navy Office of General Counsel states that this section appears to be an obscure
section without application to current circumstances and recommends its repeal,4

3.3.18.4. Recommendation and Justification

Repeal

This section was enacted to deal with a unique situation that existed after World War II.
It has no current applicability to the Navy and should be repealed,

3.3.18.5. Relationship to Objectives

Repeal of this section will further the goal of streamlining the DOD acquisition process by
deleting an obsolete provision,

IPub, L, No, 85.43, § 1, 71 Stat. 44, 45 (1957).
2H. R. Rep. No. 140, 85th Cong., 1st Sess. 2 (1957).
3Memorandum from Mr. Harvey I. Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr. 1992.
41d,
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3.3.19. 10 U.S.C. § 7296

Appropriations; available for other purposes

3.3.19.1. Summary of Law

This section permits interchange of funds appropriated for vessel construction or
conversion and their machinery and equipment. Conversion appropriations for auxiliary vessels
may be used to purchase such vessels as well,

3.3.19.2. Background of Law

The auxiliary vessel authority was enacted in 1939 by An Act to Permit the President to
Acquire and Convert Certain Auxiliary Vessels. 1 It was intended to permit the Navy quickly to
acquire three tankers then being constructed under a Maritime Commission contract. 2 The
remaining language was contained within a 1950 Naval Authorization Act and was intended to
facilitate a post-World War II naval modernization effort. 3

3.3.19.3. Law in Practice

The following comments were received by the cognizant Navy OGC offices of counsel:

Navy Comptroller: We are not aware of any recent use of this
statute. As it does not appear to be a necessary one, we would not
object to its repeal.

Navai Sea Systems Command: It does not appear that this statute
is necessary. The Shipbuilding and Conversion, Navy (SCN)
includes all the amounts for acquisition of ships, including
auxiliaries, and machinery and equipment for those ships. Within
this appropriation, the Navy presently has the flexibility, at least
within a program, to move money between the hull, machinery and
equipment. 4

The Navy Office of General Counsel recommends the repeal of this section, 5 The DOD
Office of General Counsel (Fiscal and IG) has also reviewed this statute and concurs in
recommending its repeal as anachronistic law.6

'Pub. L. No. 76-45, ch. 89, § 2, 53 Stat. 619 (1939).
2H.R. REP. No. 186, 76th Cong., 1st Sess. 1, 2 (1939).
3Pub. L. No. 81- 674, ch. 647, 64 Stat. 420 (1950). See H.R. REP. No. 1975, P1st Cong. 2d Sess. 1-3 (1950).
4Memorandum from MNr. Harvey I. Wilcox, Duputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, d&tMl 8 Apr. 1992.
51d.
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3.3.19.4. Recommendation and Justification

Repeal

This statute should be repealed as it no longer serves any useful purpose.

3.3.19.5. Relationship to Objectives

Repeal of this statute will further the goal of streamlining the DOD acquisition process by
removing an obsolete provision.

6Memorandum from Mr. Tom Morgan, Deputy General Counsel (Fiscal & IG), Department of Defen.", to Ms.
Theresa Squillaicote, dated 5 May 1992,
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3.3.20. 10 U.S.C. § 7298

Conversion of combatants and auxiliaries

3.3.20.1. Summary of the Law

This section provides that the President may convert vessels as needed without limitation
on expenditures for each individual conversion but within an overall set amount.

3.3.20.2. Background of the Law

This section was enacted by a 1947 Act to Convert Certain Naval Vessels, and was
intended to assist the Navy in developing prototype vessels to incorporate the latest technological
developments in naval warfare.1

3.3.20.3. Law in Practice

Naval Sea Systems Command Office of Counsel stated that it does not appear that this
authority is necessary. As conversions are authorized and appropriated within the Shipbuilding
and Conversion appropriation, additional authority is not necessary to complete multiple
conversions within the total amount appropriated. 2

The Navy Office of General Counsel recommends that this section be repealed. 3

3.3.20.4. Recommendation and Justification

Repeal

This statute should be repealed as obsolete law that no longer serves any continuing
purpose within the Navy.

3.3.20.5. Relationship to Objectives

Repeal of this statute furthers the goal of streamlining the DOD acquisition process.

lPub. L. No. 80-320, ch, 439, § 1, 61 Stat. 718 (1947), See S. REP. No, 604, 80th Cong., 1-2 (1947)
2Memorandum from Mr. Harvey J. Wilcox, Deputy Gencral Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr. 1992.
31d.
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3.3.21. 10 U.S.C. § 7299a

Construction of combatant and escort vessels and assignment of
vessel projects

3.3.21.1. Summary of Law

This section provides that:

(a) combatant and escort vessel construction is subject to the
requirements of the Act of March 27, 1934, requiring that alternate
vessels be constructed in a Navy yard; the president may direct
otherwise when not inconsistent with the public interest.

(b) the assignment of naval conversion and repair work may not be
assigned based on a particular type of shipyard or geographic area.

(c) bid evaluation for vessel repair work shall include evaluation of
costs of moving the vessel and its crew to and from vessel
homeport.

(d) a determination of whether adequate competition among
homeport firms exists must be made before bid solicitation for short
term repair work, if adequate competition exists among such firms,
the Secretary shall solicit only to homeport firms and may not
award to any other firms; this paragraph supersedes Paragraph (b)
but does not apply to voyage repairs.

3.3.21.2. Background of Law

The language of subsections (a) and (b) was codified in 1982.1 The source law for these
original sections is not identified in the 1982 codification act.

The languagc of subsection (c) was added as a floor amendment to the House version of
the National Defense Authorization Act for 1987.2 It was intended to require the Navy to
acknowledge interport cost differential (i.e., the cost of moving a vessel from its homeport to the
port of repair) when evaluating bids for overhaul and repair work.3

IPub. L. No, 97-295, § 1(48)(A), 96 Stat. 1298 (1982).
2 pub, L. No, 99-661, § 1201(A), 100 Stat. 3967 (1987).
3 133 Cong. Rew. 11891 (May 11, 1987)(debate on amendment to H.R. 1748 offered by Rep. Hunter).
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The language of subsection (d) was enacted by the National Defense Authorization Act
for Fiscal Years 1988 and 1989.4 It was intended to prevent disruption of vessel crews by
establishing a preference for firms that would perform work at the homeport when the repair
would be short-term (six months or less).

3.3.21.3. Law in Practice

The following comments were received from the cognizant Navy Command offices of counsel:

Naval Sea Systems Command: Paragraph (a) of Section 7299a
addresses the requirement that alternate vessels be constructed in a
Navy shipyard unless determined by the President to be inconsistent
with the public interest. It has been approximately twenty years
since the last ship constructed in a Navy shipyard was delivered,
This has necessitated preparing and staffing Presidential findings for
more than two decades, Exec, Order 12765 of June 11, 1991, 56
F.P. 27401 (June 13, 1991), delegated to the Secretary of Defense
this authority. This authority was further delegated to the Secretary
of the Navy on 27 September 1991 subject to further redelegation
to civilian presidential appointees, Considering the realities of
present Navy ship construction entirely in private shipyards, it is
likely that an annual exception to the statute will continue to be
required. As the statute has not been applied in some time and in
order to avoid the need to continue processing an exception, its
repeal is recommended,

The language in 7299a(b) is considered unnecessary and confusing
to both the industry and the Government, We believe that the
intention of this statute was to restrict the Navy from making a
decision to overhaul, for example, all FFGs in the Northeast or all
Aegis class cruisers in a Navy shipyard, On the other hand,
7299a(d) (1) clearly codifies what has been the Navy's Homeport
Policy sinco the early 1970's, that is to perform overhauls (short
term in its latest iteration) in the homeport of the vessel whenever
practicable, This policy is based on the Navy's underlying
implementation of the Homeport Policy necessarily requires
geographical restrictions and light of the recognition of this policy
in 7299a(d)(l), 7299(b) is considered t1, be potentially inconsistent
and therefore, it should be deleted.

The remaining paragraphs are considered important in providing
support for the Navy's Homeport Policy applicable to the overhaul

4pub.L. No. 100-180, § 1101, 101 Stat, 1145 (1990).
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and repair of naval vessels... Therefore, paragraphs (c) and (d)
should be retained.'

Based on the above, the Navy Office of General Counsel recommends that subsections (a) and (b)
be repealed while the remainder of the statute be retained without modification,6

3.3.21.4. Recommendation and Justification

Amend to repeal obsolete and contradictory provisions

The Panel recommends repeal of subsections (a) and (b). Subsection (a) is obsolete.
Subsection (b) clearly conflicts with the Navy's Homeport Policy embodied in subsections (c) and
(d). That Homeport Policy is the result of recently enacted legislation that continues to serve a
valid purpose, Thus, the Panel recommends retention of subsections (c) and (d).

3.3.21.5. Relationship to Objectives

Amendment of this statute will further the goal of streamlining the DOD acquisition
process by deleting obsolete and contradictory provisions of law.

3.3.21.6. Proposed Statute

§ 7299a. Construction of combatant and escort vessels and assignment of vessel projects

(a) The distriutio~n of assignments and contracts for the construction of combatant -vessels and
oseort Ycssels is subject to the Ast of Merch-37 194(h 5 tt 53,Fqiist
first and each succeed-ing atlternaftte vessel be constructed in a NaY-; yard. Howcver-, the Presidenit
may direet tAt a vessc-e eonstmeted in a NSVY Or private yard if thc roquir~femet of ti
subseetion is inconsistent with the public interest,

-(b+-T asinmn-of naval vessel convcriOn",teit , an Fpfij~e to she!! be based en
ecnoi -nd milituy consideraitions and mary not be restricted by a requirement that certi p

of neava shipvwork be assigned to a partieul F type Of Shipyar~d er geograiphical areft Or by-ifia
fequ erew.

(a)(e)In evaluating bids or proposals for a contract for the overhaul, repair, or maintenance of a
naval vessel, the Secretary of the Navy shall, in determining the cost or price of work to be
performed in an area outside the area of the homeport of the vessel, consider foreseeable costs of
moving the vessel and its crew from the bomeport to the outside area and from the outside area
back to the homeport at the completion of the contract.

'Memorandum fromi Mr. Harvey J. Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr. 1992.

3-177



(b)(d)(1) Before issuing a solicitation for a contract for short-term work for the overhaul, repair,
or maintenance of a naval vessel, the Secretary of the Navy shall determine if there is adequate
competition available among firms able to perform the work at the homeport of the vessel. If the
Secretary determines that there is adequate competition among such firms, the Secretary-

(A) shall issue such a solicitation only to firms able to perform the work at the
homeport of the vessel; and

(B) may not award such contract to a firn other than a firm that will perform the

work at the homeport of the vessel.

(2) Paragraph (1) applies notwithstanding stien-(b)-er any other provision of law,

(3) Paragraph (1) does not apply in the case of voyage repairs,

(4) In this subsection, the tetm "short-term work" means work that will be for a period of
six months or less.
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3.3.22. 10 U.S.C. § 7301

Bids on Construction: Estimates Required

3.3.22.1. Summary of Law

This section requires that bidders on naval contracts shall include their estimates on which
the bid is based with their bids. It also includes delegation authority,

3.3.22.2. Background of Law

This statute was originally enacted by the 1946 Act Enacting Certain Provisions now
included in the Naval Appropriation Act.I The report to that legislation merely indicated that the
purpose of the bill was to provide authority in substantive law contained in numerous
appropriations customarily made in the past for the Navy,2 It was intended to return the Naval
Appropriation Bill to its primary purpose of appropriating money rather than enacting law,3

3.3.22.3. Law in Practice

Naval Sea Systems Command has reported to the Navy Office of General Counsel that it
did not see any continuing need for this statute. Therefore, the Navy Office of General Counsel
recommends that this statute be repealed,

3.3.22.4. Recommendation and Justification

Repeal

This statute should be repealed, The specific problem sought to be addressed by this
statute is unknown, Furthermore, the requirement that estimates be submitted with naval
construction bids is not necessary under current procurement procedures.

3.3.22.5 Relationship to Objectives

Repeal of this statute furthers the goal of streamlining the DOD acquisition process by
deleting an obsolete provision.

IAct of Aug. 2, 1946, ch. 756, 60 Stat. 857 (1946),
2H, R. Rep. No. 2549, 79th Cong., 2d Sess. (1946).
31d.
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3.3.23. 10 U.S.C. § 7302

Construction on Pacific Coast

3.3.23.1. Summary of the Law

This section requires the Navy to construct in Pacific Coast shipyards such vessels as the
President determines necessary to maintain shipyards there adequate to meet the requirements of
the national defense.

3.3.23.2. Background of the Law

This section was enacted by the Naval Vessel Authorization Act of 1938 and was intended
to improve a perceived weakness in Pacific coast shipyard facilities in preparation for war,1

3.3.23.3. Law in Practice

The Naval Sea Systems Command reported to the Navy Office of General Counsel that, to
their knowledge, this section has only rarely been discussed2. Comments received from the Navy
Office of General Counsel, through the Deputy Assistant Secretary of the Navy (Ship Programs),
note that, while there are several industrial base studies presently underway, none will implicate
this section. The Navy further reports the only remaining ship construction on the west coast is at
NASCO, and that decisions regarding that shipyard are not driven by any specific need to have
Pacific Coast shipyards. Indeed, in the mid-1980's, when a major combatant shipyard was closed
on the west coast, the Navy decided that there was no need for yards on both coasts.3  Based
on the above, the Navy Office of General Counsel recommends repeal of this section.4

3.3.23.4. Recommendation and Justification

Repeal

This section should be repealed. It was enacted to address a specific problem in naval
readiness that existed prior to World War II. That problem is no longer an issue for the Navy,
and the statute does not serve any other valid purpose.

tPub. L. No, 75-528, ch, 243, § 11, 52 Stat. 401 (1938). See H. R. Rep. No. 1899, 75th Cong., 3d Sess. 22-24
1938).

Memorandum from Mr. Harvey J. Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr, 1992,
3Datafax transmission from Mr. Theodore Fredman, Assistant to the General Counsel, to Ms. Theresa Squillacote,
Acquisition Law Task Force, dated 28 Apr. 1992
4Notes 2 and 3, supra.
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3.3.23.5. Relationship to Objectives

Repeal will further the goal of streamlining the DOD acquisition process by removing an
obsolete requirement,
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3.3.24. 10 U.S.C. § 7304

Examination by board; unfit vessels stricken from Naval Vessel
Register

3.3.M4.1. Summary of the Law

This section provides that the Secretary of the Navy shall designate boards of naval
officers to examine naval vessels at least every three years, and to recommend which, if any, shall
be found unfit for service and stricken from the Naval Vessel Register. If the Secretary concurs,
the Secretary shall strike the vessel(s) from the Naval Vessel Register.

3.3.24.2. Background of the Law

This section was originally enacted by the Act Making Appropriations for the Naval
Service for Fiscal Yeaw 1883,1 The House Comnmittee Report on that legislation merely reiterated
the requirements of the legislation without further explanation.

3.3.24.3. Law in Firactice

This law is administered by the Naval Sea Systems Command. That Command reports
that this law is still relied upon by the Navy to review vessel fitness.2

3.3.24.4. Recommendation and Justification

Retain and Consolidate

The Panel recommends that this section be consolidated with 10 U.S.C. §§ 7305, 7306,
7307(a) and 7308 into a single statute that sets forth authority to strike vessels and to dispose of
vessels that have been so stricken, as well as other vessels. Technically, this provision is not
related to the DOD acquisition process. However, it is intimately related to the other sections
cited above that are acquisition-related. For streamlining purposes, the Panel believes that this
section is appropriately consolidated with those provisions.

Naval Sea Systems Command concurs in this proposed consolidation, 3

'Act of August 5, 1882, ch. 391, § 2, 22 Stat. 296 (1882)
2 Datafax transmission from Ms. Janice Passo, Naval Sea Systems Command, Office of Counsel, to Ms. Theresa
Squillacote, dated 17 Sep. 1992.
31d.
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3.3.24.5. Relationship to Objectives

Retention and consolidation of this section would promote the goal of streamlining the
DOD acquisition process by providing a single statement of authority for related statutory
provisions.

3.3.24.6. Proposed Statute4

Consolidated Statute Disoosition of Naval Vessels

A)-The Secretary of the Navy shall designate boards of naval officers to examine all naval vessels.
including unfinished vessels, Each vessel shall be examined at least once every three years if
practicable.

b) That board shall recommend to the Secretary of the Navy in writing which vessels, if any.
should be stricken from the Naval Vessel Register. In making such recommendations, the board
shall consider whether any vessel is unfit for service or whetber any unfinished vessel cannot be
finished without disproportionate expense,

c) Where the Secretaa concurs-with any such recommendation. the Secretary shall-strike the

name of that vessel from the Naval Vessel Register The Secretary of the Navy shall appraise each
vcssel so stricken, When the Secretary determines that it is in the national interest, the Sertgairy
is authorized to sell such vessels under prescribed regulations

(1) Vessels stricken from the Naval Vessel Register and not subject to disposition under
any other law. may be sold at public sale to the highest acceptable bidder, regardless of their
appraised value, after being advertised for sale for a period of not less than 30 days,

(2) If the Secretary determines that the bid prices received after advertising are not
considered reasonable and that readvertising will serve no useful purpose. such vessels may be
sold by negotiation to the highest acceptable offeror. provided:

(A) that each responsible bidder has been notified of intent to negotiate and has
been given a reasonable opportunity to negotiate: and

(B) the negotiated price is higher than the highest relected price of any responsible

bidder or

(C) the negotiated price is reasonable and is in the national interest,

d) The Secretary of the Navy is further authorized to transfer. by gift or otherwise. any stricken
or captured vessel to-.

4This proposed consolidated statute is referenced in the individual analyses for §§ 7305, 7306, 7307 and 7308.
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(1) any state, commonwealth or possession of the United States,-- municipal corporation

or any political subdivision thereof.

(2) the District of Columbia* or

(3) any not-for-profit or nonprofit entity provided, that the transfer occurs at no cost to
the United States and that the transferee agrees to maintain the vessel in a condition satisfactory
to the NaM.

e) The Secretary of the NM i. further authcrized to use any stricken vessel for experimental
purposes. provided that the vessel shall first be stripped as practicable, The proceeds received
from stripping the vessel shall be credited to appropriations available for the procurement of thosescrappina services needed for stripping, Excess receipts shall be deposited into the general fund
of the Treasury.

f) The provisions of the Federal Property and Administrative Services Act (40 U. S.C. 471 et
u¢..lo not aQply to the dispusition of a naval vessel under this section,

_q Notwithstanding any other progsion of Ilaw. no battleship. aircraft carrier, cruiser, or destroyer,
or submarine of the NMvy may be sold. transferred, or otherwise disposed of, unless the Chief of
Naval Operations certifies that it is not essential to the defense of the United States,

Current Statutes

The text of the current section 7304 is as follows:

10 U.S.C. § 7304. Examination by board; unfit vessel stricken from Naval Vessel Register

(a) The Secretary of the Navy shall designate boards of naval officers to examine vessels of the
Navy, Each vessel shall be examined by a board at least once every three years, if practicable,

(b) When a board, in conducting an examination under this section, finds that any vessel is unfit
for service or that an unfinished vessel in any naval shipyard cannot be finished without
disproportionate excpense, it shall submit a written report to the Secretary stating fully the reasons
for its opinion. If the Secretary concurs, he shall strike the name of that vessel from the Naval
Vessel Register.
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3.3.25. 10 U.S.C. § 7305

Sale of vessel stricken from Naval Vessel Register

3.3.25.1. Summary of Law

This section provides that the Secretary of the Navy shall appraise stricken vessels. When
in the national interest, the Secretary is directed to offer the vessel for sale, The section sets forth
a detailed, advertisement and bid procedure to be utilized when offering such vessels for sale.
That procedure requires a three month advertisement period, a 10% of bid cash deposit, and a
surety bond. The section further provides that, unless otherwise provided by law, no naval vessel
may be sold in any other manner or for less than the appraised value unless the President so
directs in writing. Finally, the statute also provides that its terms do not apply to vessels whose
disposition is authorized by the Federal Property and Administrative Services Act.

3.3.25.2. Background of Law

This section was originally enacted by the Act Making Appropriations for the Naval
Service for Fiscal Year 1883.1 The House Committee Report to that legislation merely reiterated
the requirements of the legislation without further explanation, 2

3.3.25.3, Law in Practice

Tiiis section is administered by the Naval Sea Systems Command. That Command reports
that the statute continues adequately to serve a velid purpose. The Command does report,
however, that the three month advertisement requirement is burdensome and hinders efficient
disposition of stricken vessels.3

By Executive Order Number 11765,4 the President authorized the sale of stricken vessels
pursuant to this section by negotiation if bids received are deemed not reasonable and if no useful
purpose would be served by readvertising.

3.3.25.4. Recommendation and Justification

Amend and Consolidate

The Panel recommends that this section be amended and consolidated into the draft,
consolidated statute, "Disposition of Naval Vessels." The Navy desires retention of authority to
sell, transfer or otherwise dispose of stricken naval vessels. While the current statute provides

IAct of August 5, 1882, Sec. 2, 22 Stat, 296 (1882).
2 HR. REP. No. 1433, 47th Cong. Ist Sess. 8 (1882).
3Datafax transmission from Ms, Janice Passo, Naval Sea Systems Command, Office of Counsel, to Ms. Theresa
Squillacote, dated 17 Sep. 1992.
4 January 29, 1974, 39 F.R. 2577.
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such authority, the current bid procedure is antiquated and frequently supplemented by the
negotiation procedures in the relevant Executive Order. The proposed consolidated statute
modernizes the sealed bid procedure and incorporates the regulatory negotiation procedure. The
consolidated statute also incorporates other statutes relevant to the same subject.

Naval Sea Systems Command, Office of Counsel, concurs with this proposed
consolidation. 5

3.3.25.5. Relationship to Objectives

Consolidation of this statute will promote the goal of streamlining the DOD acquisition
process.

3.3.25.6. Proposed Statute

Subsection (c) of proposed text of the consolidated statute, Disposition of Naval Vessels,
at ch, 3,3,24 provides as follows:,

c) Where the Secretary concurs whh any such recommendation. the Secretary shall strike the
ame of that vessel from the Naval Vessel ReWister The Secretary of the Navy shall appraise each

vessel so stricken, When the Secretary_ deterines that it is in the national interest, the Secretary
is authorized to sell such vessels under prescribed regulations.

(1) Vessels stricken from the Naval Vessel Reister and not subject to disposition under
any other ILW. mtv e old at-publig late to the highest acceptable bidder. regardless of their
appraised value, after being advertised for saLe foraed of not less than 30 days.

(2) If the Secretary determines that the bid p'rices received afer advertisinz are not
considered reasonable and that readvertising will serve no useful Vurpose. such vessels may be
sold by negotiation to the highest acctptable offeror. provided:

(A) that each responsible bidder has been notified of intent to negotiate and has
been aiven areasonable opportunity to negotiate' and

(B) the negotiated price is higher than the highest reiected price of any resoonsible
bidder. or

(C) the negotiated price is reasonable and is in the national interest,

Current Statutes

The text of the current Section 7305 that is to be repealed and replaced by subsection (c) is as
follows:

5Supra note 3.
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10 U.S.C. § 7305. Sale of vessel stricken from Naval Vessel Register

(a) This section does not apply to a vessel the disposal of which is authorized by the Federal
Property and Administrative Services Act of 1949 (40 U. S. C. 471 et seq.), if it is to be disposed
of under that Act.

(b) The Secretary of the Navy shall appraise each vessel stricken from the Naval Vessel Register
under section 7304 of this title. If he considers that the sale of the vessel is in the best interest of
the United States, he shall advertise it for sale.

(c) The advertisement shall ask for sealed bids for the purchase of the vessel and shall be
published for at least three months in newspapers used by the Department of the Navy for other
advertisements. It shall--

(1) state the name, location, and appraised value of the vessel to be sold;

(2) state the day, hour, and place for the opening of the bids;

(3) state that the sale will be for cash to the bidder submitting the highest bid above the
appraised value of the vessel; and

(4) specify the period of time, after the opening of the bids, within which the successfil

bidder will be required to pay the remaining 90 percent of the amount bid by him.

(d) The Secretary shall--

(1) require that each bid be accompanied by a cash deposit of not less than 10 percent of
the amount of the bid; and

(2) require that each bid be accompanied by a bond, with two or more sureties to be
approved by him, conditioned on the payment of the remaining 90 percent within the time
specified in the advertisement,

(e) The bids shall be opened at the time and place stated in the advertisement, and a record shall
be made of them.

(f) If the bidder whose bid is accepted defaults in the payment of all or part of the remaining 90
percent of the amount of his bid within the time specified, his cash deposit of 10 percent of that
amount shall be forfeited to the United States and the Secretary shall advertise the vessel again
and resell it in the manner prescribed in this section.

(g) The cash deposit forfeited by a defaulting bidder shall be applied, first, to the payment of the
expenses of the advertisement and resale of the vessel and, second, to the payment of the
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difference, if any, between the amount bid by the defaulting bidder and the amount for which the
vessel is resold. Any balance remaining shall be covered into the Treasury.

(h) This section does not prevent a suit for breach of any condition of a bond furnished by a
bidder.

(i) Each vessel sold as prescribed in this section shall be delivered to the purchaser upon full
payment to the Secretary of the amount bid.

(j) The net proceeds of each sale under this section shall be covered into the Treasury.

(k) A sale under this section of a vessel the disposal of which is authorized by the Federal
Property and Administrative Services Act of 1949 (40 U. S. C. 471 et seq.), is subject to
regulations under section 205 of that Act (40 U. S. C. 486).

(1) Except as otherwise provided by law, no vessel of the Navy may be sold in any other manner
than that provided by this section, or for less than its appraised value, unless the President so
directs in writing.
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3.3.26. 10 U.S.C. § 7306

Use for experimental purposes

3.3.26.1. Summary of Law

This section provides that the Secretary of the Navy, with presidential approval, may use
any stricken vessel for experimental purposes when in the best interests of the United States. The
Secretary must carry out such stripping of the vessel as is practicable before use for experimental
purposes. Proceeds resulting from stripping may be credited to applicable appropriations.

3.3.26.2 Background of Law

This section was originally enacted by the Act Authorizing the President to Dispose of
Certain Public Vessels.,1 The House Committee Report accompanying this legislation noted that
there was then no existing provision for the legal disposition of stricken vessels other than by
sale.2 The Committee noted that in some instances it would be more advantageous to withhold
vessels from sale and to use them for experimental purposes, such as targets for experimental
firings, 3

3.3.26.3. Law in Practice

Naval Sea Systems Command reports that, while it is not aware of any restriction on the
use of stricken vessels absent this section, the authority is a useful one. This section continues
adequately to serve a valid purpose. Naval Air Systems Command reports that this statute
appears necessary to authorize the use of stricken vessels as targets and should be preserved.4

Based on the above, Navy Office of General Counsel recommends that this section should

be retained because of the need for periodic use of vessel hulks foi weapon tests.5

3.3.26.4. Recommendation and Justification

Retain and Consolidate

The Panel recommends that this section be consolidated with 10 U.S.C. §§ 7304, 7305,
7307(a) and 7308 into a single section that sets forth authority to strike vessels and to dispose of
vessels that have been so stricken and of other vessels. Arguably, this section is not related to the
DOD acquisition process. However, it is intimately related to the other sections cited above that

IPub. L. No, 77-126, ch. 231, 55 Stat. 260 (1941).
2H.R. REP. No. 745, 77th Cong., 1st Sesi. 1, 2 (1941).
31d.
4Memorandum irom Mr. Harvey J. Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 8 Apr, 1992.
51d.
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also deal with disposition of stricken vessels and that are acquisition related. For streamlining
purposes, the Panel believes that this section is appropriately consolidated.

Naval Sea Systems Command, Office of Counsel, had no strong views regarding the
proposed consolidation of this section.6

3.3.26.5. Relationship to Objectives

Consolidation of this statute will promote the goal of streamlining the DOD acquisition
process.

3.3.26.6 Proposed Statute

Subsection (e) of proposed text of consolidated statute, Disposition of Naval Vessels, at
ch, 3.3.24 provides as follows:

e) The Secretary_ of the NaWy is further authorized to use any stricken vessel for ex~oeritental

purposes. provided that the vessel shall first be stripped as practicable, The roceeds received
from stripping the vessel shall be credited to appropriations available for the procurement of those
scrapping servicas needed for stripping. Excess receipts shall be deposited into the eineral fund

The text of the current Section 7306, to be repealed and replaced by subsection (e), above, is as
follows:

Current Statutes

10 U.S.C. § 7306, Use for experimental purposes

(a) The Secretary of the Navy, with the approval of the President, may use for experimental
purposes any vessel stricken from the Naval Vessel Register under section 7304 of this title, if he
determines that it is in the best interest of the United States.

(b)(1) Before using any vessel for an experimental purpose pursuant to this section, the Secretary
shall carry out such stripping of the vessel as is practicable.

(2) Amounts received as a result of stripping of vessels pursuant to this subsection shall be
credited to applicable appropriations available for the procurement of scrapping services under
this subsection, to the extent necessary for the procurement of those services. Amounts received
which are in excess of amounts necessary for procuring those services shall be deposited into the
general fund of the Treasury.

6Datafax transmission from Ms. Janice Passo, Naval Sea Systems Command, Office of Counsel, to Ms. Theresa
Squillacote, dated 17 Sep. 1992.
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(3) In providing for stripping of a vessel pursuant to this subsection, the Secretary shall
ensure that such stripping does not destroy or diminish the structural integrity of the vessel.
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3.3.27. 10 U.S.C. § 7307

Restriction on disposal

3.3.27.1. Summary of Law

This section provides that, not withstanding any other provision of law, no battleship,
aircraft carrier, cruiser, destroyer or submarine may be sold, transferred, or otherwise disposed of
unless the Chief of Naval Operations certifies that it is not essential to the national defense. It
further provides that, after August 5, 1974, no vessel in excess of 3,000 tons or less than 20 years
of age may be sold or otherwise disposed of to another national unless such disposition has been
approved of by law, Finally, the section also provides that, after August 5, 1974, any other type
of naval vessel may be sold or otherwise disposed of to a foreign nation only after notification-to
the Senate and House Armed Services committees and after expiration of 30 days continuous
session of the Congress,

3.3.27.2. Background of Law

The language of subsection (a) was originally enacted in 1940 by An Act to Expedite the
National Defense and for Other Purposes.,1 That Act prohibited the disposal of any military or
naval weapon, ship, aircraft or other military supplies without certification by the Chief of Naval
Operations or the Army Chief of Staff that such material is not essential to the national defense,
It also included a congressional notice requirement, The legislative history to that legislation does
not contain any explanatory language. The statute was amended in 1946 to delete the
congressional reporting requirement,2 It was deemed superfluous because of then-current
disposal procedures under the Surplus Property Act of 1944,3

In 1951, the language of current subsection (b) was added, It originally provided that,
notwithstanding the Mutual Defense Assistance Act of 1949, no battleship, carrier, cruiser,
destroyer, or submarine that has not been stricken may be sold or otherwise disposed of unless
authorized by the Congress.4 The House Committee Report indicated that the provisions
"embody the intent ... that the combatant capabilities of the United States Navy should not be
decreased as a result of the sale or gift of combat ships to foreign governments without the
specific approval of the Congress in each instance. "5

In 1974, subsection (b) was amended to substantially its present form by the Military
Authorization Act for Fiscal Year 1975.6 The language originated in the Senate version of that
bill. The Senate Committee Report indicated that the language was added to the bill to insure that

tPub, L. No, 76-671, § 14, 54 Stat. 681 (1940).
2 Pub. L, No. 79-615, §§ 29 and 57, 60 Stat, 871 (1946),
3 H.R. REP, No. 311, 79th Cong., 1st Sen (item 59) (1945),
4 Pub. L. No. 82.3, § 4, 65 Stat, 4 (1951),
5 H.R. REP. No. 1, 82nd Cong., 2nd Sess. 1 (1951),
6 pub. L, No. 93-365, § 702, 88 Stat, 405 (1974).
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Congress would be made aware of and approve the disposal of naval vessels as authorized. 7 The
Conference Report to that legislation indicated that the language was intended to get formal
congressional control over the transfer of naval vessels to other nations,8 In 1976, the statute was
amended to raise the vessel transfer notification threshold from 2,000 to 3,000 tons. 9 The House
Committee Report indicated that the amendment was intended to reduce the number of transfers
that would require authorizing legislation. 10

In 1985, subsection (b) was again amended to add the requirement that any lease or loan
under that section must be made in accordance with the provisions of the Arms Export Control
Act or the Foreign Assistance Act of 1961,11 The Senate Report indicated that the amendment
was intended to clarify ambiguity within the Navy as to whether transfers under this section were
in fact subject to pricing standards established by the Arms Export Control Act, 12

3.3.27.3. Law in Practice

There are no specific FAR, DFARS, or Navy Supplement regulations implementing this
statute, The Office of the Chief of Naval Operations recommends retention of subsection (a) in
order to ensure not all Chief of Naval Operations has the opportunity to review proposed
dispositions of vessels in order to certify that the vessel is not essential to the national defense, 13

Subsection (b) is administered by Navy International Programs Office (Navy IPO), That Office
reports that the sole purpose of this statute is to provide congressional notification for ship
transfers either through enactment of enabling legislation or through the 30-day congressional
notification provision. 14 This statute is not relied upon as statutory authority to transfer naval
vessels, The Navy relies exclusively upon the following statutes, all of which contain their own
congressional notification provisions, as authority to transfer vessels to foreign governments,:

a The Arms Export Control Act, sections 21 and 36(b)(1)(sales)(22 US.C. §§
2761 and 2776);

6 The Arms Export Control Act, section 61 (lease) (22 U.S.C. § 2796); (30 day

congressional notification provisions)

* Foreign Assistance Act, section 516 (22 U.S.C. § 2321j);

6 Foreign Assistance Act, section 517 (22 U.S.C. § 2321k); (30 day
congressional notification provisions);

7 S, REP, No, 884, 93rd Cong., 2nd Sess, (1974).
8S, CONF, REP No, 1038, 93rd Cong., 2nd Sess, 148 (1971),
9 Pub. L. No. 94-457, § 2, 90 Stat, 1938, (1976),
10 H.R, REP. No, 1646, 94th Cong,, 2nd Sess. 4, 5 (1976).
I Pub. L, No. 99-83, § 122, Aug. 8, 1985.
12 S. Rep. 34, 99th Cong., 1st Sess. April 19, 1985.
13 Memorandum from Deputy Advisor, Chief of Naval Operations, to Deputy Chief of Naval Operations, dated 6
Nov, 1992.
14 Datafax transmission from Mr. R, David Gale, Jr,, Assistant to the General Counsel (International), Department
of the Navy, to Ms. Theresa Squillacote, dated 24 Aug. 1992.
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* Foreign Assistance Act, section 519 (22 U.S.C. § 2321m) (15 day
congressional notification provision)

Navy IPO reports further that this statute is extremely burdensome to administer because
it frequently jeopardizes "hot ship" transfers, In a "hot ship" transfer, the foreign crew relieves the
watch of the U.S, Navy crew coincident with the decommissioning of the ship from the U.S.
Navy, Such transfers are mutually beneficial since inactivation costs for the U.S. Navy and
reactivation costs for the recipient Navy are minimized, However, timing on such transfers is
crucial, and a delay in transfer is costly in terms of both money and manpower. The timing of
enabling legislation required by this statute, as well as the 30 day continuous congressional session
requirement, 15 is often uncertain, This statute therefore frequently renders "hot ship" transfers
difficult or even impossible, resulting in a waste of appropriated funds. The Navy IPO cites as a
recent example of this problem a significant delay in the transfer of 3 Knox class frigates and an
Adams class destroyer to Greece in early 1992,16

3.3.27.4. Recommendation and Justification

Amend to repeal subsection (b); retain and consolidate
subsection (a).

Subsection (a) of this section should be retained and consolidated into the proposed
Disposition of Naval Vessels statute. Subsection (a) of this section provides that no ship may be
transferred to any entity without prior approval by the Chief of Naval Operations, This
certification requirement ensures appropriate consideration of national defense issues within the
department of the Navy prior to disposition of the listed vessels,

Subsection (b) of the statute, as amended, was intended to provide Congress with
authority to control vessel transfers by requiring notice and enabling legislation for transfers to
foreign governments. However, Congress is able to obtain the same control through the
notification provisions present in the statutory authorities relied upon by the Navy IPO for vessel
transfers to other nations, Moreover, because authority to sell, lease or otherwise dispose of such
vessels is provided by other statutory authority, the enabling legislation requirement of this statute
is also redundant, Therefore, the Panel recommends repeal of subsection (b).

The Department of the Navy concurs with the proposed disposition. 17

15The statutory authorities relied upon by Navy IPO for authority to transfer require advance congressional
notification periods but they do not contain the continuous session requirement present here.
16Datafax transmission from Mr. R. David Gait, Jr., Assistant to the General Counsel (International), Department
of the Navy, to Ms. Theresa Squillacote, dated 24 Aug. 1992
17Memorandum from Mr, R. David Gale Jr., Assistant to the General Counsel (International), Department of the
Navy to Chief of Naval Operations, dated 12 Nov. 1992,
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3.3.27.5. Relationship to Objectives

Amendment of this statute will further the goal of streamlining the DOD acquisition
process by deleting a redundant provision and consolidating the remaining authority into a
streamlined statute.

3.3.27.6. Proposed Statute

Subsection (g) of proposed text of consolidated statute, Disposition of Naval Vessels at
chapter 3,3.24 contains the language currently set forth within subsection 7303(a). Proposed
subsection (g) provides as follows:

S) Notwithstanding any other provision of law. no battleship. aircraft carrier. cruiser. or destroyer.
or submarine of the Navy may be sold. transferred. or otherwise disposed of unless the Chief of
Naval Operations certifies that it is not essential to the defense of the United States,

Current Statutes

The text of the current subsection 7307(a) is as follows:

10 U.S.C. § 7307, Restriction on disposal

(a) Notwithstanding any other provision of law, no battleship, aircraft carrier, cruiser, destroyer,
or submarine of the Navy may be sold, transferred, or otherwise disposed of, unless the Chief of
Naval Operations certifies that it is not essential to the defense of the United States.

The text of the current subsection (b), recommended for repeal, is as follows:

(b)(1) A naval vessel in excess of 3,000 tons or less than 20 years of age may not be sold, leased,
granted, loaned, bartered, transferred, or otherwise disposed of to another nation unless the
disposition of that vessel is approved by law enacted after August 5, 1974, except that any lease
or loan of such a vessel under such a law shall be mode only in accordance with the provisions of
chapter 6 of the Arms Export Control Act (22 U.S.C. 2796 et seq.) or chapter 2 of part II of the
Foreign Assistance Act of 1961 (22 U.S.C. 2311 et seq.)

2) A naval vessel not subject to the provisions of paragraph (1) may be sold, leased,
granted, loaned, bartered, transferred, or otherwise disposed of to another nation in accordance
with applicable provisions of law only after the Secretary of the Navy, or his designee, has
notified the Committees on Armed Services of the Senate and the House of Representatives in
writing of the proposed disposition and 30 days of continuous session of Congress have expired
following the date on which notice was transmitted to such committees, For purposes of this
paragraph, the continuity of a session of Congress is broken only by an adjournment of the
Congress sine die, and the days on which either House is not in session because of an adjournment
of more than 3 days to a day certain are excluded in the computation of such 30-day period.
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3.3.28. 10 U.S.C. § 7308

Transfer or gift of obsolete, condemned, or captured vessels

3.3.28.1. Summary of Law

This section provides that, subject to certain provisions in the Federal Property and
Administrative Services Act of 1949 (40 U.S,C. § 474), the Secretary of the Navy may transfer by
gift or under such terms as the Secretary prescribes, any obsolete, condemned, or captured naval
vessel to any State, Territory, Commonwealth, or U.S. possession, any municipal corporation or
political subdivision thereof, the District of Columbia or any nonprofit or not-for-profit entity.
Each transfer agreement must provide that the transfer shall be without cost to the government
and that the vessel will be maintained in a condition satisfactory to the Navy. The section also
contains a 60 day congressional notice requirement.

3.3.28.2. Background of Law

This section was originally enactea in 1946 by An Act to Provide for the Disposition of
Vessels, Trophies, Relics and Material of Historical Interest. 1 The House Committee Report
indicated that the authority was conferred because transfer of trophies and neval material of
historic interest would promote the interest of the public in national defense matters and because
such material commemorates historic deeds performed with and by such materials.2 Major
language changes were made in 1980 and 1988.3 In 1990 an additional requirement that during
the 60 day period, the transfer is approved only if Congress does not pass a concurrent resolution
stating that it does not favor the proposed transfer, was deleted. 4

3.3.28.3. Law in Practice

This section is administered by Naval Sea Systems Command. That Office reports that it
frequently relies on this law. 5 That Office notes that it is particularly important that the vessel
doi.ation be at no cost to the government, and that the transferee be required to maintain the
vessel in a condition satisfactory to the Navy. 6

lPub. L. No. 79-649, § 1, 60 Stat. 847, (i946).
2H.R. REP. No. 2552, 79th Cong., 2nd Sess. 1,2 (1946).
3pub. L. No. 96-513, § 513(29). 94 Stat. 2933 (1980); Pub. L. No. 100-456, § 1234(a)(6), 102 Stat. 2059 (1Q86).
4pub. L. No. 101-510, § 1427, 104 Stat. 1685 (1990).
5Datafax transmission from Ms. Janice Passo, Naval Sea Systems Command, Office of Counsel, to Ms. Theresa
Squillacote, dated 17 September 1992.
6 d.
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3.3.28.4. Recommendation and Justification

Retain and Consolidate

The Panel recommends that the authority conferred by this statute be retained because it
continues to serve a valid purpose within the Department of the Navy, However, this authority
should be consolidated within the draft, consolidated statute on Disposition of Naval Vessels.

Naval Sea Systems Command, Office of Counsel, concurs with this proposed

consolidation.'

3.3.28.5. Relationship to Objectives

Consolidation of this statute will promote the goal of streamlining the DOD acquisition
process,

3.3.28.6. Proposed Statute

Subsection (d) of proposed text of consolidated statute, Disposition of Naval Vessels at
chapter 3.3.24 provides as follows:.

d) The Secretary of the Nav is further authorized to transfer. by gift or otherwise. any stricken
or captured vessel to,

(!) any state, commonwealth or possession of the United States. municipal corporation
or anfy political subdivision thereof,

(2) the District of Columbia: or

W any not-for-profit or nonprofit entity provided, that the transfer occur at no cost to the
United States and that the transferet.gres to maintain the veslaoin a condition satisfacto"tthe NIv,

Current Statutes

The text of the current Section 7308 is as follows:

10 U.S.C. § 7308, Transfer or gift of obsolete, condemned, or captured vessels

(a) Subject to subsections (c) and (d) of section 602 of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 474), the Secretary of the Navy may transfer by gift or
otherwise, on terms prescribed by him, any obsolete or condemned vessel of the Navy or any
captured vessel in the possession of the Department of the Navy to--

7 1d.

3-200



(1) any State, Territory, Commonwealth, or possession of the United States, or any

municipal corporation or political subdivision thereof;

(2) the District of Columbia; or

(3) any corporation or association whose charter or articles of agreement
denies it the right to operate for profit.

(b) Each agreement for the transfer of a vessel under this section shall
include a stipulation that--

(1) the transferee will maintain the vessel in a condition satisfactory to

the Department of the Navy; and

(2) no expense to the United States will result from the transfer,

(c) No transfer under this section takes effect unless--

(1) notice of the proposal to make the transfer is sent to Congress; and

(2) 60 calendar days of continuous session of Congress have expired after the
notice is sent to Congress,
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3.3.29. 10 U.S.C. § 7310

Policy in constructing combatant vehicles

3.3.29.1. Summary of Law

This section states a policy to modernize the combatant forces of the Navy through
construction of advanced, versatile, survivable and cost-effective combatant vessels in sufficient
numbers. It requires the Navy to develop plans and programs for the construction and
deployment of weapons systems, including naval aviation, that are more effective, more
survivable, and less costly than those naval systems as of October, 1978. It includes a reporting
requirement.

3.3.29.2. Background of Law

This section was enacted by the DOD Appropriation Authorization Act of 1979 (sic].1
The language first appeared in the Senate version of the bill.2 The Senate Report stated that the
provision was intended to bring greater insight and expertise to the problem of obtaining needed
ships in a timely and efficient manner.3

3.3.29.3. Law in Practice

The Space and Naval Warfare Systems Command Office of Counsel commented that it did
not see a need for the continued existence of this section. The issues raised by this statute are
resolved during the give and take of the budget process. The Naval Air Systems Command Office
of Counsel also felt that the section was unnecessary., given today's circumstance of downsizing
the naval force structure,4

Based on the above, the Navy Office of General Counsel concluded that today's
circumstances of downsizing the naval force structure are completely different from those
prevailing in 1978. This section no longer accurately expresses national policy. Accordingly, this
section should be recommended for repeal.5

IPub. L. No. 95-485, § 810(a), 92 Stst. 1623 (1978),
2S, RP., No. 2571, 95th Cong., 1st Sess, 342 (1979).
3S, REP, No. 826, 95th Cong, 2d Sass. 106 (1978).
4Memorandum from Mr. Harvey J. Wilcox, Deputy General Counsel (Logistics), Department of the Nmy, to
Counsel, Acquisition Law Task F,)rce, dated 8 Apr. 1992,
ild,
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3.3.29.4. Recommendation and Justification

Repeal

The Panel concurs with the recommendation of the Navy Office of General Counsel that
this section should be repealed. The statute was relevant to the national security conditions
existing at the time the law was enacted. However, changed conditions have made this statute
obsolete, A naval modernizing policy mandating a comparison of force structure to that in
existence on a specified date serves no value where political and military conditions have changed
so drastically since this section was originally enacted.

3.3.29.5. Relationship to Objectives

Repeal of this statute furthers the goal of streamlining the DOD acquisition process by
removing an anachronistic provision.
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3.3.30. 10 U.S.C. § 7311

Repair or maintenance of naval vessels: handling of hazardous
waste

3.3.30.1. Summary of Law

This section provides that each contract entered into for work on a naval vessel (other
than for new construction) shall include provisions requiring the identification of hazardous waste,
specifying government and contractor responsibility for hazardous waste removal, providing for
contractor compensation for hazardous waste removal, and establishing accountability guidelines.
It also provides for contract renegotiation in specified circumstances.

3.3.30.2. Background of Law

This section was originally enacted by the National Defense Authorization Act for 1987.1
It was intended to accommodate contractors' concern regarding liability for the disposition of
hazardous waste produced on ships during overhaul. In 1989, the section was amended to apply
to all contracts for naval vessel work except new construction, to set forth the identification
requirements at subsection (a)(1) and to specify the situations in which contract negotiation is
required.2 The Conference Report indicated that the amendments were designed to ensure that
hazardous waste is appropriately identified. 3 The Report stated that:

The conferees emphasize that the conference agreement does not
alter any federal liability for the handling of hazardous waste as
established by the Solid Waste Disposal Act, and other applicable
Federal laws and regulations. Finally, the conferees agree that this
approach to handling hazardous wastes arising from ship repair
work is taken only because of the unique circumstances of such
work, such as the quantity and diverse nature of hazardous wastes
arising from such work, and because of the complexity of the
determination under law and implementing regulations of how and
when hazardous waste is generated on board a U.S. naval vessel,
For these reasons, the conferees do not view this conference
agreement as providing a precedent for similar handling of issues
involving hazardous wastes arising from other situations,4

IPub. L, No, 99-661, §1202(a), 100 Stat, 3967 (1986),
2 Pub. L. No. 101-189, § 1011(a), 103 Stat, 1599 (1989),
3H,R, REP, No. 331, 101st Cong., 1st Sess. 669 (1989).
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3.3.30.3. Law in Practice

As presently written, 10 U.S.C. § 7311 presents two problems. First, estimating the type
and amount of hazardous waste to be generated during ship repair is difficult because this
information is not generally available during ship operation periods and often is developed only as
contract work progresses. Second, section 731 l's requirements regarding the use of Navy and
contractor generator numbers are inconsistent with the general Federal and state regulatory
schemes covering the issuance of generator identification numbers and use of hazardous waste
manifests.

Any effort to address the first problem by repealing section 731 I's provisions requiring
notice to ship repair contractors about types and amounts of hazardous waste would be
contentious, 5 The statute addresses the difficulty of preparing such estimates by requiring
renegotiation of any contract in which the type and amount of waste is different from the
Government's estimates. Inasmuch as Congress has placed the risk on the Navy, the Navy must
work on ways to lessen this risk within the established statutory scheme.

The second problem involves subsection 7311(a)(4), which requires the use of a Navy
generator number for solely Navy generated waste, a contractor generator number for solely
contractor generated waste, and both Navy and contractor generator numbers for co-generated
waste on manifests, contracts, invoices, and other documents, At present, the Environmental
Protection Agency (EPA) has no regulations defining co-generators nor do EPA manifests allow
space for the names and numbers of more than one generator. The Navy's definition is consistent
with the regulatory definition of "generator" at 40 C.F.R. § 260-10 as "any person, by site, whose
act or process produces hazardous waste identified or listed in part 261 of this chapter or whose
act first causes a hazardous waste to become subject to regulation," Implementation of the Navy's
definition, however, has been difficult because EPA has refused to issue guidance on the
implementation of 7311 and States have refused to issue more than one generator number for a
particular site or have issued numbers with restrictions on their use,

Ship repair contractors want this problem resolved by amending section 7311 to make the
vessel itself, when in the shipyard, the "site" for which a generator number is issued and to require
EPA to issue such numbers to the Navy,6 The Navy does not support this position because it is
inconsistent with specific provisions enacted in the Federal Facilities Compliance Act at the
Administration's request. These provisions establish that shipboard hazardous material is not
subject to regulation under the Resource Conservation and Recovery Act (RCRA) until it is
removed from the vessel,7

5 Memorandum from Mr. Harvey J. Wilcox, Deputy General Counsel (Logistics), Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 28 Apr. 1992,
6 Letter from Council of Defense and Space Industry Associations (CODSIA) to Mr-. Gary Quigley and Mr. Jack
Harding, dated 23 Apr, 1992.
7 Mcmorandum from Naval Sea Systems Command to Director, Defense Procurement, DOD, dated 12 Dec. 1991.
The Panel's review of RCRA is at ch 4.4.3. of this Report.

3-206



Ship repair contractors appear to oppose use of their generator numbers on any hazardous
wastes from Navy vessels because their identification as generators may expose them to potential
liability for cleanup costs for improperly disposed of hazardous waste. Their position, however, is
inconsistent with the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA), which clearly regards the person who arranges for disposal or the transporter who
selects the disposal as the liable entity. The shift of all the liability to the Navy would remove any
incentive for the repair contractor to take the necessary care in making these arrangements.
Moreover, there is no evidence that Congress, in enacting 10 U.S.C. § 7311, intended to shield
ship repair contractors from all liability for their hazardous waste activities. Subsection
7311 (a)(4) repeatedly references "applicable law" and the RCRA. And, subsection 7311(d) states
that nothing in the statute is intended to alter those provisions of RCRA (which amended the
Solid Waste Disposal Act) relating to generators of hazardous waste. Therefore, the Navy
recommends forwarding the statute to EPA for the promulgation of regulations defining co-
generators and related implementation instructions dealing with co-generation or referring it to
congressional committees reviewing RCRA authorization with a request to address the co-
generation issue.8

With respect to this statute, the Shipbuilders' Council of America notes that congressional
action is required to direct the EPA to implement 10 U.S.C. § 7311 with a standard that will
ensure that hazardous waste is properly identified, and that hazardous waste generator
identification numbers are issued in a uniform manner throughout the United States. 9 The
Council notes that such action by the Congress would alleviate most of the problems that evolve
around the contract clauses that currently reference 10 U.S.C. § 7311, and most importantly,
would alleviate the situation that places both the Navy and contractors in jeopardy of civil or
criminal violations of existing environmental laws, 10

3.3.30.4. Recommendation and Justification

Retain

The Panel recommends that this section be retained. Portions of the section may be
considered related to the DOD acquisition process because the statute mandates certain contract
terms. However, the Panel does not propose any amendment to address the issues raised above
as such statutory provisions are secondary to the fundamental environmental issues regarding the
reconciliation of the statute with the Resource Conservation and Recovery Act and the allocation
of liability between the Government and the contractor for hazardous waste generated during the
course of ship repair. The definition of a co-generator and the related implementation procedures
are currently under consideration by the Environmental Protection Agency, which has primary
responsibility and the expertise to resolve these legal issues. Any attempt to repeal section 731
will engender strong opposition and any attempt to move section 7311 from Title 10 to Title 42

81d,
9Letter from Mi, Frank Losey, General Counsel, Shipbuilders Council of America, to Mr. Anthony Ga-,nt,•,a and
Mr. LeRoy Haugh, dated 17 Nov. 1992,
10Md.
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will require support from both the Congressional Armed Services Committees and the
Environmental Committees.

Therefore, 6he Panel recommends retention of this statute with a further recommendation
ýo the Congress that il *l!rect the EPA to implement 10 U.S.C. § 7311 with a standard that will
-1 ure that hazardous waste is properly identified, and that hazardous waste generator
inernification numbers are i4ss.•ed in a uniform manner throughout the United States.

3.3.30.5. Relationship to Object3 e

Retention of this statute will pror otc the best interests of the DOD by maintaining an
equitable distribution of liability for hazardous waste disposal between DOD and private ship
contractors.
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3.3,31, 10 U.S.C. § 7313

Ship overhaul work: availability of appropriations for unusual
cost overruns and for changes in scope of work

3.3.31.1. Summary of Law

This section provides that appropriations available to the DOD for a fiscal year may be
used for payment of unusual cost overruns incident to ship overhaul, maintenance, and repair for a
vessel inducted into an industrial-fund activity or contracted for during a prior fiscal year. This
statute also provides that an appropriation may be used after the otherwise-applicable expiration
of the availability for obligation of that appropriation for changes in scope of work for ship
overhaul, maintenance, and repair.

3.3.31.2. Background or Law

This section was originally enacted by the National Defense Appropriations Act for Fiscal
Year 1987.1 No legislative history is available. It was codified into Title 10 in 1988.2

3,3.31.3. Law in Practice

The Office of General Counsel, Department of the Navy, reports that this statute is still
currently relied upon, particularly by Naval Sea Systems Command, which strongly urges its
retention, 3 That Office notes that the statute provides needed flexibility in unique fiscal issues
arising from ship repair and overhaul,4

3.3.31.4. Recommendation and Justification

Retain

The Panel recommends that this statute be retained. It continues adequately to serve a
valid purpose within the Department of the Navy.

3.3.31.5. Relationship to Objectives

Retention of this statute will promote the best interests of the DOD by providing essential
fiscal authority to meet unique naval repair needs.

'Pub. L. No. 99-190, §§ 8005(J) and (k), 99 Stat. 976 (1986).
2pub. L. No, 100-370, § 1(11)(1), 102 Stat, 850 (1988),
3Datafax transmission from Mr. Theodore Fredman, Assistant to the Gencral Counsel, Department of the Navy, to
Counsel, Acquisition Law Task Force, dated 30 Dec. 1992,
41d,
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3.3.32. 10 U.S.C. §§ 7361 - 7367

Naval salvage facilities

3.3.32.1. Summary of Laws

The sections within chapter 637 of Title 10 set forth authorization for naval salvage
activities by the Department of the Navy. Specifically, section 7361 authorizes the Secretary of
the Navy to provide for necessary salvage facilities. The Secretary must submit any proposed
contract that affects the Department of Transportation to the Secretary of Transportation. Term
contracts are authorized only if available commercial fNcilities are inadequate, and public notice
has ensured adequate competition,

Section 7362 authorizes the Secretary of the Navy to acquire vessels and equipment for
operation by private salvage companies. Section 7363 requires the Secretary of the Navy, prior
to obtaining a salvage vessel, to obtain a written agreement that any transferee will use a
transferred vessel to support organized offshore salvage facilities for as many years as the
Secretary deems appropriate.

Section 7364 authorizes the Secretary of the Navy to advance to private salvage
companies funds as necessary to provide for immediate financing of salvage operations, 1 Section
7365 provides authority to settle claims by the U.S. for Navy salvage services, Section 7366
limits annual appropriations for salvage activities to $3,000,000 annually. Finally, section 7367
provides that amounts received under these authorities shall be credited to salvage appropriations.
However, any amount that exceeds costs incurred must be submitted to the Treasury.

3.3.32.2. Background of Laws

All of the sections within this chapter were enacted by the 1948 Act Authorizing Naval
Salvage Facilities. 2 The purpose of that legislation waE to authorize the Secretary of the Navy to
provide offshore salvage facilities for the protection of public and private shipping in U.S, waters.
The House Committee report noted that offshore salvage was essential to prevent stranded
vessels from becoming a complete loss.3 The Report also noted there was an insufficient level of
private services available because private salvage companies were often ,inable to generate a
profit by their work. The bill was intended to correct that problem by en'abling the Secretary of
the Navy to contract with private salvage companies and to assist those companies in maintaining
adequate facilities and equipment. 4

IProviding for advancemrnt of flirds for salvage operations, 10 U.S.C. § 7364 has been addressed in ch, 2.1,4 of
this Report,2pub,, L No. 80-513, ch 256, § 1(a), 62 Stat. 209 (1948).
"3H.R. REP. No. 1605, 80th Cong,, 2d Sess, 2, 3 (1948),
41d,
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3.3,32.3. Laws in Practice

Naval Sea Systems Command Office of Counsel reports all of these sections continue to
provide the basis for the operations of the Navy's Supervisor of Salvage and should be retained.
The Navy Office of General Counsel recommends that these sections be retained,5 No issues
regarding regulatory implementation or other practical application of these sections have been
identified.6

3.3.32.4. Recommendation and Justification

Retain and Consolidate

The authorities provided by these sections should be retained in their entirety but
consolidated, They continue to serve a valid purpose by providing the statutory basis for naval
salvage operations, Further, no problems with these provisions have been raised requiring
legislative adjustment.

However, the Panel recommends these statutes be consolidated into a single statute for
streamlining purposes, The Naval Sea Systems Command Office of Counsel concurs in the
language of the consolidated statute proposed below, 7

3.3.32.5. Relationship to Objectives

Retention and consolidation of these statutory authorities would promote the goal of
streamlining the DOD acquisition process.

3.3.32.6. Proposed Statute

Consolidated Naval Salvage Facilities Statute

ag The Secretary of the Navy may contract or otherwise provide for nece by salvalge facilities
for public and private vessels.

b.). The Secretary shall submit to the Secretary of Transportatinge..tb proposed salvage contract
that afftGts t nrests of the Department of Transportation,

5Memorandum from Mr. Harvey Wilcox, Deputy General Counsel, Department of the Navy, to Counsel,
Acquisition Law Task Force, dates 8 April 1991,6Memorandum from Mr. Richard A. Lisker, Assistant Counsel, Naval Sea Systems Command to Ms, Theresa
Squillacote, dated 24 July 1992,
7Supra note 5, The annual appropriation limit of $3 million, § 7366, is deleted. The original purpose of this
appropriation limit is unclear, but it appears to have little utility in the current authorization and appropriation
process,
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c) Term contracts are authorized only upon a showing that ayailable commor•I salvage fai
are inadequate to meet national defense requirements and upon adequate public noticeof inten to
so contract.

"d•LThe Secretary of the Navy may acquire or transfer such vessels and equipment for operation
by private salvage companies as the Secretary considers necessary.
e) Any private recipient of any salvage vessel or gear must agree in writing that such vessel or
gear will be used to support organized offshore salvage facilities for as many years as the
Secretary shall consider apr opriate

f0 Monies received under this chapter shall be credited to appropiations for maintaining naval
salvage facilities, However, any amount received in excess of naval salvage costs incurred in that
fs.cal year shall be covered into the Treasury.

) The Secretary of the NaW. or designee. may settle and receive payment of any claim by the
United States for salvage services rendered by the Department of the NaM

Current Statutes

The current statutes provide as follows:

§ 7361, Naval salvage facilities: contracts for commercial facilities

(a) The Secretary of the Navy may provide, by contract or otherwise, necessary salvage facilities
for public and private vessels upon such terms as he determines to be in the best interest of the
United States,

(b) The Secretary shall submit to the Secretary of Transportation for recommendation and
comment each proposed contract for salvage facilities that affects the interests of the Department
of Transportation.

(c) Term contracts for salvage facilities may be made under this section only if--

(1) the Secretary of the Navy determines that available commercial salvage facilities are
inadequate to meet the requirements of national defense; and

(2) public notice of the intention to enter into the contracts has been given in a manner and
for a period that will, in the Secretary's judgment, provide the maximum competition for such
contracts among commercial salvage organizaticns.

§ 7362, Commerc-al use of naval facilities

The Secretary of the Navy may acquire or transfer, by charter or otherwise, for operation
by private salvage companies, such vessels and equipment as he considers necessary.
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§ 7363. Transfer of equipment: contract provisions

Before any salvage vessel or salvage gear is sold, chartered, leased, lent, or otherwise
transferred by the Department of the Navy to any private party, the transferee must agree in
writing with the Department that the vessel or gear will be used to support organized offshore
salvage facilities for a period of as many years as the Secretary considers appropriate. The
agreement shall contain such other provisions as the Secretary considers appropriate to assure the
fulfillment of the undertaking.

§ 7365. Settlement of claims

The Secretary of the Navy, or his designee, may consider, ascertain, adjust, determine,
compromise, or settle and receive payment of any claim by the United States for salvage services
rendered by the Department of the Navy.

§ 7366. Limitation on appropriations

Not more than $ 3,000,000 may be appropriated annually for the administration of this
chapter,

§ 7367. Disposition of receipts

Money received under this chapter shall be credited to appropriations for maintaining
salvage facilities by the Department of the Navy. However, if the amount received in any year
exceeds the cost incurred by the Navy during that year in giving and maintaining salvage services,
the excess shall be covered into the Treasury.
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3.4. The Brooks Act and the Warner Amendment

3.4.0. Introduction

This subchapter examines the difficult issue of the process and structure by which the
DOD acquires automatic data processing equipment (ADPE). Under the Brooks Act, the
acquisition of ADPE by the federal executive agencies is centralized under the General Services
Administration (GSA). That agency retains exclusive power to procure ADPE. While GSA
delegates that authority, to varying degrees, to the individual agencies, it still retains extensive
managerial oversight of this acquisition process.

GSA fulfills its oversight responsibilities under the Brooks Act by performing Information
Resources Management (IRM) reviews. In its IRM review program, GSA conducts
comprehensive information resources procurement and management review of federal agencies,
including DOD. The IRM reviews include assessments of pre-acquisition studies, procurement
and contracting practices, oversight of acquisition activities, internal delegations of procurement
authority and specific agency delegation reyaests.

Under the Warner Amendment, however, DOD is authorized to purchase directly certain,
delineated types of ADPE related to military or intelligence missions. In the exercise of that
authority, and in conducting individual procurements when delegated authority by the GSA
(through Delegations of Procurement Authority, or DPAs), the DOD components have developed
their own, internal mechanisms for ADPE procurement, indeed, DOD has recently begun
implementation of Defense Management Review Directive 918, mandating the establishment of a
new agency (the Defense Information Systems Agency, or DISA) within DOD to centralize
ADPE acquisition and management.

The overlap between these structures has created a confusing hierarchy for ADPE
procurement, one that is complicated by the statutory exemption in the Warner Amendment and
by the legal issues surrounding the definition of ADPE. Because of this situation, many questions
have arisen regarding the continued validity of the current GSA role in this process.

The Panel deliberated extensively over this question. It received comments from a wide
variety of parties on this issue, and considered a number of alterrative recomimene.,tions,1
Nonetheless, the Panel was unable to achieve a consensus among its members as to a formal,
legislative recommendation in this area. At a minimum, however, the Panel agreed that the
blanket delegation of procurement authority to the DOD should be raised significantly.

IThe Panel solicited comments from a number of Army Commands, as well as the Council of Defimse and Space
Indu. ry Associations (CODSIA). In addition, a representative of the GSA Management Reviews Division made
an extensive oral presentation to the Panel on 22 October 1992, followed by a written submission. Finally,
agencies that specialize in DOD ADPE procurement, such as the Department of the Army Information System
Selection and Acquisition Agency (ISSAA) and the Defense Information Systems Agency (DISA) also contribted
to the Panel's deliberations in this area.

3-215



Therefore, this subchapter presents the two major alternative recommendations considered

by the Panel, with supporting rationale for each. It precedes that discussion by examining the

legislative histories of the two relevant statutes, and by examining the administrative and

managerial aspects of DOD ADPE procurement.

The two primary recommendations considered by the Panel were (1) to amend the Warner

Amendment to wholly exempt DOD from the Brooks Act, and with it from GSA oversight, or (2)

to significantly increase the blanket delegation of procurement authority for DOD.

In support of the first recommendation, the Panel noted the following points. First, it was

apparent that many of the underlying reasons for enactment of the Brooks Act in 1965 are no

longer relevant. These reasons include better utilization of government ADPE, better

management information and more economic acquisition of government ADPE. The near-

obsolescence of large, mainframe computer systems obviates multiagency service centers and

effective reutilization of ADPE resources within the federal government. Also, individual

agencies have at times been able to achieve greater economies of scale than the GSA when

purchasing ADPE on their own. This conclusion is particularly true of DOD, the t'ederal sector's

largest single ADPE purchaser,

Second, significant delays are associated with GSA oversight of ADPE procurement, and

this oversight has spawned overlapping, and ar'guably unnecessary, layers of bureaucracy. This

latter issue takes on greater meaninig with the advent of the DISA within DOD.

Third, increasing ambiguity is to the legal definition of the term "auir:matic data

processing equipment" has broadened the scope of the Brooks Act, significantly enlarging the

scope of GSA's oversight role.

Based on these reasons, and particularly on the evidence that DOD, under DISA, should

be able to exercise significant erpertise when conducting its own ADPE procurements, the Panel

considered at length the option of recommending a wholesale exemption of DOD from the

Brooks Act,

The second alternative recommendation considered by the Panel was to amend the Brooks

Act to mandate a significantly higher blanket delegation of procurement authority to DOD. This

alternative would retain GSA's overall management review role, while permilting DOD greater

latitude in conducting its individual ADPE procurements. This view is premised on the belief that

GSA has developed significant expertise in ADPE acquisition and can meaningfully assist DOD

components to more effectively manage their ADPE acquisition. This lattn alternative was

considered in conjunction with a recommendation that statutory limits be established to prevent a
further broadening of the Brooks Azt through legal interpretation.

The Panel did not achieve a consensus on this recommendation, either.

All Panel members agreed, however, that the DOD should have some relief from the DPA

process, and, to this end, a significant increase in the blanket DPA should be granted.
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In their oral presentation to the Panel, the GSA representatives indicated that the dollar
value of DOD procurements that require individual DPAs should be raised. The Panel agrees,
although it does not have an empirical basis upon which to recommend a specific dollar level.
With the establishment of DISA, there will be a central point of review for most DOD ADPE
procurements. Accordingly, the Panel believes that a uniform blanket DPA for DOD is justified.
According to the GSA representatives, the level of blanket DPAs for major agencies miy be
raised to $25 million. Given the substantial ADPE expertise and the central review of DISA, it
appears that the DOD blanket delegation should be at least as high.
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3.4.1. 40 U.S.C. § 759 and I1 U.S.C. § 2315

The Brooks Act and the Warner Amendment

3.4.1.1. Summary of Laws

0 40 U.S.C. § 759

This section, known as the Brooks Act, assigns to the General Services Administration
(GSA) responsibility for acquisition of all automatic data processing equipment (ADPE) and
related services for the federal agencies. Specifically, tids law authorizes and directs the
"Administrator of the GSA to coordinate and provide for the purchase, lease and maintenance of
ADPE by federal agencies. ADPE is defined as "any equipment or interconnected system or
subsystems of equipment that is used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching interchange, transmission, or reception, of
data or information. .. by a Federal agency." 1

The Administrator is not responsible for the acquisition of certain, specified categories of
ADPE acquisition, including DOD ADPE procurement if the function, operation, or use involves
intelligence activities, national security cryptologic activitios, the command and control of military
forces, or equipment that is integral to a weapon systert or critical to the direct fulfillment of
military or intelligence missions.

The Administrator may provide for joint utilization by, or transfer of, such equipment
among federal agencies, and may also delegate that audhority. The Administrator may also
delegate to an agency official2 authority to lease, purchase or maintain ADPE if the Administrator
determines that this official is sufficiently independent of program responsibility, and has sufficient
experience and resources and the ability to carry out fairly and effectively procurements under this
section.3

The Administrator may also delegate to Federal agencies the authority to purchase, lease
and maintain ADPE when necessary for economy and efficiency, when essential to national
defense or security, or when necessary or desirable to allow for the orderly implementation of a
program for the utilization of such equipment. These delegations are referred to as Delegations of
Procurement Authority, or DPAs, The Administrator retains authority to revoke any such
delegation, and a delegation does not preclude further review by the Administrator. 4

This law also provides that the Secretary of Commerce shall promulgate compulsory
standards for federal computer systems, although the agency may set more stringent standards in

140 U.S.C. § 759(a)(2)(A)(1986 and Supp, 1992). The definition also applies to such equipment as used under a
federal agency contract.
2That official must be designated as the senior information management official pursuant to 44 U.SC. § 3506,
340 U.S.C. § 759(b) (1986 and Supp, 1992).
41d.
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certain circumstances. Also, the Secretary may waive such standards if they would adversely
affect mission or cause a major adverse financial impact.5

All authority granted the Administrator and Secretary under this section must be exercised
subject to direction by the President. Nor may the Administrator interfere with agency
determinations as to their ADPE needs.6

This law also establishes that, upon the request of an interested party in connection with
any procurement subject to this section, the Board of Contract Appeals of the General Services
Administration (GSBCA or the Board) shall review any decision by a contracting officer
concerning an ADPE procurement that is alleged to violate a statute or regulation.7 This
provision requires the GSBCA to hold a hearing within 10 days of receiving a protest and to make
a final ruling within 45 working days. It also requires the Board to suspend the Agency
Delegation of Procurement Authority until the resolution of the case, unless compelling reasons
dictate otherwise, This law also provides each party the right to appeal any decision to a federal
court of appeals,8

10 U.S.C. § 2315

This se,'tion, known as the Warner Amendment, reiterates within Title 10 the exemption
from the Brooks Act of DOD ADPE procurement if the function, operation, or use involves
intelligence activities, national security cryptologic activities, the command and control of military
forces, or equipment that is integral to a weapon system or critical to the direct fulfillment of
military or intelligence missions.

3.4.1.2. Background of Laws

0 The Brooks Act

Before the advent of the Brooks Act in 1965, the acquisition of ADPE and services was
decentralized among the, various federal agencies. A Bureau of the Budget report in 1959 noted
extensive inefficiency and duplication of effort from the decentralization of the federal ADPE
acquisition function. 9 In response, and concerned that agencies were not conducting their ADPE
acquisition properly, Congress commissioned the General Accounting Office between 1959 and
1964 to prepare reports and perform audits on the present state of ADPE acquisitions, Those
reports and audits revealed essentially the same deficiencies cited in the inilial Bureau of Budget
report, 10

540 U.S.C. § 759(d) (1986 and Supp, 1992),
640 U.S.C. § 759(e) (1986 and Supp. 1992).
740 U.S.C. § 759(o (1986 and Supp. 1992), This section is discussed in further detail in this report at ch. 1.5.9.
81d,
9"Report of Findings and Recommendations Resulting from the Automatic Data Processing (ADP) Responsibilities
Study, Sep, 1958 to June 1959," Bureau of the Budget. Reprinted in hearings on HKR 4845, 89th Cong., 1st Sess,i1958).

0S. REP. No, 938, 89th Cong.. 1st Sess. 2 (1965).
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It was against this background that the Congress enacted the Brooks Act in 1965. 11 At
that time, annual government ADPE expenditures totaled about $3 billion, or 3% of the entire
federal budget. It was hoped that the Brooks Act would save. the government between $100
million and $200 million annually. 12

The Act's objectives were threefold: (1) to improve information management; (2) to
optimize the utilization of government ADPE through sharing of assets, and (3) to provide more
economical ADPE acquisition. In particular, the Brooks Act emphasized the efficient utilization
of ADPE assets. 13 Because much government-owned equipment was used less than 20% of the
time, Congress believed that increased time-sharing of this equipment would diminish the number
of ADPE procurements, In addition, by creating a revolving fund, the government hoped to
combine small buys into a single periodic government "mega-buy." Officials also hoped that
buying in quantity would lower the overall costs to the government. 14

The Brooks Act ultimately made the GSA the sole, directly-authorized procurer of all
government automatic data processing equipment. This choice was based on GSA's role as the
government's principal buyer and property manager. Assigning responsibility to the GSA also
provided that agency with the opportunity to develop contracting and technical expertise in
sufficient depth to keep pace with technological change and to avoid some of the worst problems
of the past. At that time, the federal government was the largest single user of ADPE in the
world.

The Paperwork Reduction Act of 1980 and the Paperwork Reduction
Reauthorization Act of 1986

In 1980, Congress passed the Paperwork Reduction Act of 1980 to promote greater
efficiency and economy in federal agencies' information management activities. 15 That legislation,
while not directly amending the Brooks Act, did require an agency head to designate a senior
official to review agency information management, including information collection requests, The
act also required federal agencies to assign to that official the responsibility for the conduct of
acquisitions made pursuant to a Brooks Act delegation, As initially passed, the legislation
required the Director of the newly established Office of Information and Regulatory Affairs to
develop, in consultation with the Administrator of GSA, a five-year plan for meeting the ADPE
needs of the federal government under the Brooks Act.

This Act was based in part upon the congressional perception that federal procurement of
ADPE was inefficient and overly time-consuming. 16 However, four members of the Senate
Governmental Affairs Committee expressly and vehemently opposed any legislation that would in
effect constitute an expansion of the Brooks Act by broadening GSA's managerial role, Citing

11Pub, L. No. 89-306, 79 Stat, 1127 (1965),
12S. Rip, No. 938, 89th Cong., 1st Sess. 4 (1965),
131d. at 5.
141d.
15Pub, L. No. 96-551, 94 Stat, 2812, codified at 44 U.S.C. §§ 3501 et. seq,
16 S. R•P, No, 930, 96th Cong., 2d Sess, (1980).
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numerous studies, these members noted that implementation of the Brooks Act had resulted in
unforeseen adverse impacts on timely and efficient procurement of ADPE, 17 These members
noted that the deficiencies of ADPE procurement under the Brooks Act procedures were
particularly evident in ADPE procurement by national defense and intelligence agencies. These
members noted that significant delays had been demonstrated by Brooks Act mandated
procedures, and that these procedures, if expanded by the current legislation, could seriously
undermine national defense. 18

The second major amendment to the Brooks Act was enacted by the Competition in
Contracting Act of 1984.19 That Act enacted the current subsection (0, authorizing the GSA
Board of Contract Appeals to review "any decision by a contracting officer alleged to violate a
statute or regulation," upon request of an interested party.20

In 1986, the Brooks Act was again amended by the Paperwork Reduction Reauthorization
Act of 1986.21 That Act revised the definition of ADPE at subsection (a)(2)(A) to include
computer hardware, software, support services and communications. The broader definition was
intended to acknowledge the merging of ADPE and communications technology. 22

That legislation also authorized the "Agency Designated Senior IRM Officials" as
individuals responsible for conduct of acquisitions under the Brooks Act delegation. 23 The
Conference Report noted that this designation was intended to encourage the GSA Administrator
to delegate procurement authority to officials with sufficient experience, resources and ability to
conduct such procurements soundly, It was contemplated that the Administrator would grant
such authority for all procurement for a period of time rather than on a case-by-case basis,2 4

"Such delegations would be limited to agencies that demonstrate viable planning and management
of their use of automatic data processing equipment."25 This legislation is thus the statutory basis
for establishment of the Management Reviews Division within the General Services
Administration, responsible for on-site reviews of the agencies' information resources programs
under the Brooks Act,

17S. REP. No. 930, 96th Cong., 2d Sess, 65-107 (1980). These additional views were filed by Senators Henry

Jackson, William Cohen, Ted Stevens and John Glenn.
181d. These four members noted their intent to propose, during floor debates, an amendment that would exempt
certain military critical ADPE, The scope of their amendment later formed the basis for the Warner Amendment
lejislation passed the following year,
I Deflcit Reduction Act of 1984, Pub, L, No, 98-369, § 2713, 98 Stat. 494, 1184 (1984).
201d. The Conference Report to that legislation noted that, "due to the increasing number of computer
procurements conducted every year, coupled with the complexity of the technology, the current informal process of
resolving conflicts between the buying agency and the suppliers has become cumbersome and prolonged, Further,
charges have been made by both the agencies and the contractors that GSA's current process does not provide an
objective forum for dispute resolution. The conferees believe that it has become increasing apparent that a new
forum is needed to provide a fair, equitable and timely remedy in this area." H. R. CONF. R•P No, 861, 98th Cong,,
2d Sess, 1430 (1984).2 1Pub, L, No. 99-500, § 101(m), 100 Stat, 3341-344 (1986)(Identical legislation omitted),
2 2 H. R. Rep. No. 105, 99th Cong., 2d Sess, 776 (1986).
2 31d,
241d, at 777.
2 51d, at 778.
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a The Warner Amendment

The first major change in Brooks Act procedures specific to DOD ADPE procurement
was the Warner Amendment of 1981, codified at 10 U.S.C. § 2315.26 This amendment exempts
certain DOD ADPE procurements from the restrictions of the Brooks Act if their function or
operational use involves: intelligence activities, or cryptologic activities related to national
security; command and control of military forces; equipment which is an integral part of a
weapons system; or functions, operations, or uses that are critical to the direct fulfillment of
military or intelligence missions. Specifically excluded from the scope of this exemption,
however, is ADPE used for routine administrative and business applications, such as payroll,
finance, logistics and personnel management.

During its enactment, the Warner Amendment was the subject of a heated controversy
between the Senate and the House of Representatives. The Senate asserted that the national
defense would be best served by streamlining the ADPE procurement process, arguing that the
cumbersome procedures of the Brooks Act should not apply to most defense-related
procurements, 27 The Senate Com-inittee noted:

the redundant k-id time-consuming reviews and procedures entailed
in the procwii,'¢ent of defense automatic data processing equipment
and ADP services are not in the national interest. Beyond
encouraging the acquisition of obsolescent equipment, the effect on
the Department of Defense of Federal Government ADP
procurement regulations has been essentially threefold: (1) They
induce monetary inefficiencies by making it difficult for the armed
services to obtain fewer and less costly ADPE services.,(2) Federal
regulations remove the ADP decision-making process from the
Service level where knowledge and understanding of the
operational requirements resides, and place it within ADP
bureaucracies of the General Services Administration and the Office
of Management and Budget not familiar with these requirements.,
(3) Significant and unnecessary time ,,nd personnel costs are
incurred in the course of most ADP procurements. 28

The House opposed this idea, with some members pointing out that the government had saved
$4.2 billion in ADPE costs because of the competition requirements of the Brooks Act
delegations, They argued that the Senate bill would waive many of those requirements, allowing
the DOD "free reign" at the taxpayers expense.29 Dissenting members of the House Committee,
however, supported the exemption: "By involving GSA a new layer of regulation and
bureaucracy will be imposed upon these computer acquisitions. To the degree that such
specialized, non-general purpose ADPE are procured in a manner less timely than would

26 This amendment was contained in the DOD Authorization Act for FY82, Pub, L. 97-86, 95 Stat. 1117 (1981).
27S. REP. No, 58, 97th Cong., 1st Sess. 21 (1981)
281d. at 142-43.
29H.R, REP. No. 71, 97th Cong., lst Sess. 22 (1981),
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otherwise be the case and to the extent that, because of interference with the planned procurement
on the part of GSA, less capable systems are procured than had been sought, the defense posture
of the United States will be adversely affected.'' 30

In conference, the Senate version prevailed.31 The Warner Amendment thus removes the
procurement of all "military operational" ADPE resources from the jurisdiction of GSA and places
the authority to procure directly with the DOD. No delegation is required, nor are these
procurements subject to the protest resolution provisions of the Brooks Act.

3.4.1.3. Laws in Practice

* GSA Oversight Responsibilities

The GSA's regulations governing Federal Information Program (FIP) resources 32 are
contained in the Federal Information Resource Management Regulation (FIRMR), The FIRMR
specifies that it "relies on the FAR for general policies and procedures."33 Part 39 of the FAR
deals with acquisition of Information Resources within the government. An appendix to FAR
Part 39 contains a republication of the entire section of the FIRMR acquisition provisions that
apply to FIP resources. The FAR cautions that acquisition personnel "shall follow the FAR,
except where the FIRMR prescribes special policies, procedures, provisions or clauses." 34 The
Defense Federal Acquisition Regulation Supplement (DFARS), Part 239, supplements the FAR
and the FIRMR within DOD. The DFARS specifies that the FIRMR takes precedence and must
be followed when acquisitions are subject to the Brooks Act.35

While the administrator of the GSA has the sole authority to procure ADPE, he or she
may delegate sucn authority to executive agencies and does so via both "blanket" delegations of
procurement authority (DPA) up to a stated dollar amount and by a case-by-case delegation
above that ceiling.36 Generally, agencies may "competitively" acquire ADPE where the dollar
value does not exceed $2.5 million. Sole source procurements by agencies are limited to
$250,000 without GSA processing.37 Some agencies have higher "blanket" delegations of
procurement authority than others. Based on GSA's latest review of DOD components, the
Departments of the Army and Air Force have received increased procurement authority; the
Office of the Secretary of Defense and Department of the Navy's procurement authority remain at
$2,5 million-, and the Defense Logistics Agency and the Army Corps of Engineers' procurement
authorities were reduced to $500,000.38

30 H.R. Rg'p. No. 71, Part 3. 97th Cong., Ist Sess. 53-54 (1981),
3 1H, R, ComIF, IrP No, 311, 97th Cong., Ist Sess. 123, 124 (1981).
32GSA tcfe..rs to ADPE by this term-, FIP resources and ADPE are used herein interchangcably,
33FIRMRI 48 CFR. 201-39,1002a.
34FAR, 48 C.F,R. 39.001.
3 5 DFARS, 48 C.F.R. 239,001,
3 6 FIRMR, 41 CF.R. 201-45 Appendix B, Bulletin C.5.
3 7 FIRMlR, 41 C.F.R. 201-20,305-1 (a) and FIRMR Bulletin A-I, Attachment B, Section 201-1,002,2(a)),
3 8 The GSA is currently examining whether it will raise, the DOD DPA blanket threshold to $25 million. Ms,
Susan Tobin, Management Rcviews Division, General Services Administration, Remarks at the Meeting of the
Acquisition Law Advisory Panel, 22 October 1992,
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If any part of an acquisition exceeds a blanket delegation or a specific delegation, a new
DPA is required for the entire acquisition. 39 Likewise, if the procurement "materially" deviates
from the terms and conditions of a DPA, an amendment must be obtained from GSA. Once a
delegation of procurement authority has been requested by an agency within the DOD, the DPA is
deemed approved after 30 days if is has not been specifically disapproved before then, Thus, a
delegation can occur regardless of whether GSA reviews or approves the request. GSA adopted
this policy in response to criticism that the delegation process delayed DOD ADPE procurements.

GSA also ftlfills its oversight responsibilities under the Brooks Act by performing
Information Resources Management (IRM) reviews. In its IRM review program, GSA conducts
comprehensive information resources procurement and management review of federal agencies,
including DOD. The IRM reviews include assessments of pre-acquisition studies, procurement
and contracting practices, oversight of acquisition activities, internal delegations of procurement
authority and specific agency delegation requests.

* DOD ADPE Procurement

In Fiscal Year 1992, DOD's estimated information technology expenditures amounted to
nearly 40% of the entire federal government's information technology expenditure's, or $9.5
billion out of $24 billion. 40

Procurement of ADPE by DOD can be divided into two very distinct classes. The first
class is equipment intended solely for business applications. Other terms for this class include
IRM or non-tactical, This class of ADPE is typically used for support functions and for research,
Equipment is usually limited to that available in the marketplace, or commercial, off-the-shelf
equipment. There is usually no large research and development investment for the government
for this hardware, The government buys the same software and hardware that is available to the
private sector,

The second class of equipment is that which is used as an integral part of military
operations or weapons systems. ADPE in this category is said to be embedded, mission-critical or
militarized, This equipment differs from business applications primarily in the fact that tactical
computer hardware is very much an integral part of a "system of systems," and not a stand-alone
processor. Although the processor is often the very visible center piece of a business application,
it may be much less prominent in a weapon system which is built around the sensors and
displays,4 1

39FIRMR, 41 CAF.R, 201-20,305-3.
40Memorandum from Martin Kwapinski, Management Reviews Division, General Services Administration, to Ms,
Theresa Squillacote, dated 23 OctoLer 1992,
41Therc has been considerable litigation regarding the definition of this type of ADPE. Sec C.mmunications
Technology. Inc,, GSBCA No. 9978-P, 89-3 BCA Para, 21, 941 (1989)(softwarc used to train operational fighter
pilots too remote from actual mission)(J. Hendley, dissenting)., .iin mioqn Systems & Networks Qp.rLpJJ,US,, 946
F,2d 876 (Fed, Cir, 1989)(exemption requires finding of real and convincing nexus-, not present where not all
computers would contribute to millitary/itatelligence mission), But see, Cvbcrchron Cow,, GSBCA No, 10263-P,
90-1 BCA Para. 22,390, enid. 867 F.2d 1407 (1989)(exemption where all equipment would be used as integral part
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The current statutory and regulatory framework is complex and makes it difficult for the
DOD to buy ADPE. The Information System Selection & Acquisition Agency, Department of
the Army (ISSAA), notes the following examples of ADPE procurement under GSA oversight:

In a procurement to obtain FIP maintenance and FIP software in
support of Fort Sam Houston, the Agency Procurement Request
(APR) was received at 1SSAA on 30 May 1990, On 6 June 1990,
ISSAA forwarded the APR to GSA. On 12 June 1990, GSA
notified ISSAA that the projected return date of the approved DPA
was 12 July 1990. On 12 July 1990, GSA issued a letter to ISSAA
stating that "the requirements justification and certifications
referenced in the justification for other than UL11 and open
competition need to be updated. Therefore, we are denying your
request." GSA also directed the Army to re-conduct its market
survey and re-evaluate its requirements, to include the system's life.
The referenced J&A had been approved on 31 October 1989. On
approximately 15 July 1990, ISSAA issued memorandum to
Sacramento stating, per GSA, that "GSA has denied your request
for a delegation of procurement because the requirements
justification and certifications in the J&A are a year or more old,
GSA requires that the requirements justification and certification in
the J&A be updated," On 31 October 1990, ISSAA resubmitted
the APR with revised J&A dated 12 October 1990. No "sole
source" justification had been changed, but the contract life was
reduced by six months because of the delays in getting a DUPA, On
23 November 1990, GSA issued the DPA for the Army's
requirements.4 2

In another example, in a procurement for an Automated Retail Outlet System,

GSA notified the Army on 10 June 1992 that they would
reject the Army's APR dated 14 May 1992 because the certified
dates for FIRMR studies were out of sequence, 43 The Justification
& Approval for oole source was certified in the APR as completed
in January, 1992. The dates of the Requirements Analysis and
Analysis of Alternatives were in May 1992. The GSA concluded,
without consulting ISSAA, that the Army had first picked their
favorite contractor and then worked backwards to justify this
choice, ISSAA explained that this was not true, that the customer

of weapon system), and Computer Sciences Con, ,GSBCA No. !0388-P, 90-1 BCA Para, 22,538 (exemption
where nonexempt uses of equipment were incidental to primary intelligence and command and control functions),
42Datafax transmissions from Mr. Rex Bolton, Chief, Authorizations and Review, ISSAA. to Ms. Theresa
Squillacote, dated 21 and 22 December 1992. That Office notes, however, that good interagency working
relationships between ISSAA and GSA bave been established ovor the years.
43This sequencing is not prohibited by any law or regulation nor by GSA guidance.
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had been asked to update and provide more detail in the studies,
and the dates reflected the revised completion times. ISSAA
complained that they had not been asked to clarify this situation
before a decision had been made to reject the APR. ISSAA told
GSA that the Army had received more DPA authority from the
GSA since APR submission, and that ISSAA intended to withdraw
the APR and issue an Army DPA. The GSA supervisor said that he
would not allow the Army to withdraw the APR, and that GSA
would reject it anyway, despite the explanation. An undated
rejection was received by data fax transmission within the hour.
GSA explained that "the documentation provided does not support
the proposed acquisition strategy. GSA's review indicates that the
documentation was prepared after the acquisition strategy had been
"determined.,4 4

As these examples illustrate, the complexity of the DPA process has also raised issues
regarding the delay inherent in this process. In 1980, when Congress passed the Paperwork
Reduction Act, 45 the Senate expressly stated its concern with the length of time required to obtain
DPAs from the GSA, particularly as regards weapon systems,46

Currently, GSA reports that the average time for review of all agency procurement
requests is 18.4 days. 47 However, GSA also reports that that figure is considerably longer -- up
to six to eight weeks -- in more complex ADPE procurements.48 And, that figure may extend
even fttrther if a procurement involves a DPA amendment or additional technical review. Because
of this complexity, in extreme cases the equipment at time of purchase may not be state-of-the-art
because it is based on specifications written considerably earlier.

Recently, DOD implemented an initiative to centralize DOD ADPE procurement within a
new DOD agency. On 25 June 1991, the Defense Conununications Agency was rechartered as
the Defense Information Systems Agency (DISA) in recognition of plans to greatly expand the
agency's scope of operations.

Under Defense Management Review Directive 918,49 DISA became the central manager
of the defense information infrastructure. This role encompasses: (1) implementation of systems
security; (2) development, specification, certification, and endorsement of information technology
standards; (3) network management, engineering, design and control of long haul and regional
communications and technical management of base level communications; (4) management and
workload control of data processing installations; (5) central design activities for support systems

44Supra note 42,
45Pub, L, No. 96-551, 94 Stat, 2812, codified at 44 USXC, §§ 3501 et. seq. (1980).
46S, Rep. 96-630, at p. 69,
47Memorandum from Martin Kwapinskl, Management Reviews Division, General Services Administration, to Ms.
Theresa Squillacote, (atch 1, p. 7) dated 23 Oct. 1992,48Mu, Susan Tobin, Management Reviews Division, General Services Administrations, Remarks at the Meeting of
the Acquisition Law Advisory Panel, 22 Oct. 1992.
49As issued 15 Sep. 1992,
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activities; and (6) acquisition of information technology components and services that require
integration.

In acquisition, DISA will assume responsibility for centrally acquiring information
technology hardware, software, and services requiring systems integration, DISA will acquire
commodity goods and services and will function as the information technology reuse organization,
DISA is delegated authority to procure information technology assets and services,

0 GSA Position

GSA opposes any alteration of its current oversight role in ADPE procurement.5 0 GSA
maintains that its extensive experience with all federal agencies and programs gives it a
Government-wide perspective on issues relating to the business and administrative use of federal
information processing resources, GSA contends that this experience provides an advantage over
a single agency focus, and that it uses this advantage to share information with DOD agencies,
and to formulate recommendations for improvement, GSA also promotes the establishment and
use of government-wide standards for systems and software.5 1

GSA's involvement in pre-acquisition processes, it is contended, ensures that the
acquisition planning procesa promotes competition and efficiency, An agency's efforts and ability
to promote and obtain competition will be a determining factor in GSA's decision to grant or deny
authority to acquire information resources,

GSA maintains that exemption of DOD from its oversight role will hcve a significant
negative impact on federal ADPE procurement, both in DOD and within the government in
general, As the single largest federal purchaser, DOD would be able to set a de facto standard,
thus splitting the aggregated buying power of the Federal Government, This split would result in
increased costs for both the civilian agencies and DOD. Because GSA also contends that the
Office of the Secretary of Defense does not provide sufficient oversight of information resources
management by its components, any DOD exemption from the Brooks Act would therefore
require the creation of a duplicate, oversight bureaucracy within DOD.

3.4.1.4. Recommendation and Justification

No Legislative Recommendation

The Panel considered two alternative recommendations regarding these statutes but was
unable to reach consensus. All Panel members agreed, however, that the DOD should have some
relief from the DPA process, and, to this end, a significant increase in the blanket DPA should be
granted.

"50The GSA position summarized here is based on Memorandum from Martin Kwapinski, Management Reviews
Division, General Services Administration, to Ms. Theresa Squillacote, (with attachments) dated 23 Oct. 1992.
5 IThis role may be increasingly compromised by the growing tendency for government to adopt open systems
architectures,
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The Panel does recommend unanimously that Congress examine in-depth the method by
which DOD procures ADPE. To assist in that examination, the two primary alternatives
considered by the Panel, with a supporting rationale for each, are set forth below.

9 Amend the Warner Amendment to Wholly Exempt DOD from the Brooks Act

This recommendation is based on an analysis of the Brooks Act legislative history, and on
an analysis of its current implementation.

LEGISLATIVE ISTOR

The Brooks Act was intended to give the Administrator of General Services operational
responsibility to provide the federal government with: (1) optimum utilization of ADPE
resources, (2) more economic acquisition of government ADPE, and (3) better management
information. As discussed below, these reasons are no longer relevant,

Optimum Utilization of Government ADPE

ADPE Service Centers: In 1965, Congress felt that there was "widespread waste in
available but unused Government ADPE time," The Brooks Act was intended to authorize GSA
to establish multiagency service centers to furnish ADPE support to multiple users.

The technology and architecture of ADPE systems has changed dramatically since 1965.
Large processing centers have become the dinosaurs of the computer age, The technology has
progressed to the point where personal computers have far greater computational power than the
large main-fl'ame computers of the 1960s. At the same time, decentralized and distributed data
processing is becoming more common than centralized processing.

Today, cost savings associated with centralized processing are not as significant as they
were when the Brooks Act was enacted. Software is now the major cost driver, not hardware.
Rather than saving money, large processing centers can promote waste. The capital investment
associated with large processing centers often inhibits conversion to more efficient distributed
processing systems. Large processing centers can also foster noncompetitive sole source
relationship with vendors,

Reutilization of ADPE Resourcesi In the 1960s and 1970s some savings were obtained by
reutilizing ADPE resources. During that period, the hardware for large computer systems was
very expensive and often represented the major cost component of a computer system, Savings
could be achieved by reutilizing equipment that had not become obsolete.

However, reuse of old hardware often resulted in lack of compatibility with newer systems
and sole-source dependence upon the original manufacturer, The revolution in microchip
technology caused a dramatic increase in computing power throughout the 1980s, together with
an equally dramatic drop in prices. Not only did these trends diminish costs, but maintenance of
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old equipment also became Niy expensive when manufacturers stopped supporting obsolete
equipment.

The federal government derives minimal benefit today from the reutilization of ADPE.
While reutilization of hardware and software should be encouraged within an agency wherever
possible, the limited economic benefits of reutilization no longer justify maintenance of a large
government-wide bureaucracy. Changes in technology and system architecture, the reduced cost
of new equipment, and the high cost of maintaining old equipment generally favor the acquisition
of new equipment. 52 The significant economic benefits associated with reutilization in 1965 no
longer apply today as markedly as they did when the Brooks Act was originally enacted.

More Economic ADPE Acquisition of Government ADPE

When the Brooks Act was enacted, Congress believed that the federal government was
not receiving special advantages, such as volume discounts from volume purchases, and attempted
to achieve such advantages through GSA oversight, In practice, however, agencies awarding
large Indefinite Delivery/Indefinite Quantity (IDIQ) or requirements contracts have often been
more successful than GSA in achieving significant cost savings, 53 These agencies have attained
the volume discounts that are still elusive for GSA, particularly on multiple award schedule
contracts.

There is also growing pressure to compete each ADPE procurement without imposing
"compatibility limited" requirements. This pressure has reduced the Government's ability to
consolidate requirements and obtain volume discounts. Also, Nrge IDIQ or requirement contracts
inevitably result in protracted litigation and resulting delays,

Further, in 1965, hardware acquisition was the major expense of an ADPE system. The
availability of investment funds to make a capital investment in hardware often determined the
nature of the system acquired. 54 Recognizing the high cost associated with equipment leases,
GSA was expected to monitor the leasing of ADPE. The revolving fund was established as a
mechanism to combine requirements and make a single capital investment with the objective of'
saving money.

521n response to pressure, from both new and used ADPE sellers, GSA requires agencies to consider offers of used
components in ADPE procurements, FIRMR, § 201,39.803-3(a)(1), FAR § 10.010. See generally SIRMR Bullctin
C-29, 2Feb. 1991, "Acquisition of Used Computer Equipment. Unless the agenvy has a critical requi;:ement that
mandates the use of new equipment, agencies may be forced to accept used. equipment and components. This
requirement permits manufacturers and resellers to recycle old, otherwise unmarketable equipment to the federal
government.

31ndeed, the Director of Management Reviews of General Services Administration noted that the DOD very often
can get a better price on a contract. Ms. Susan Tobin, Management Reviews Division, General Services
Administrations, Remarks at the Meeting of the Acquisition Law Advisory Panel, 22 Oct. 1992.
54Consistent with Congressional guidance, DOD categorizes a cost as either an investment or an expense. With
certain exceptions, items costing less than $15,000 are considered expense items while items over $15,000 are
considered invstnmcat items. DOD categorizes ADPE by the cost of the complete system rather than by the cost of
its components parts.
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Consistent with congressional guidance, and excluding large telecommunication ADPE,
DOD seldom leases ADPE.55 The cost of hardware has fallen so dramatically that this availability
of capital investment finds is often not the major issue it once had been. Similarly, the revolving
fund provides little, if any, value to DOD.

Better Management Information

In enacting the Brooks Act, Congress expected GSA to assimilate and collect information
needed for ADPE management in the federal government. Today, GSA has only a limited role in
the actual collection or assimilation of data concerning ADPE within the federal government.

In practice, GSA simply collects and collates limited information (the estimated value of
the project, etc.) about pending procurements as part of the process by which it grants a
delegation of procurement authority. GSA also monitors and reports on protests before the
GSBCA. A periodic publication by GSA attempt,, to make correlations between GSBCA
decisions and the overall ADPE procurement process.

Exemption of DOD from the Brooks Act would aot necessarily end GSA's collection of
information. DOD routinely keeps the same type of information collected by GSA. It would not
be difficult for DOD to continue to prov'ide the information now collected through the DPA
process.

In any event, GSA's collection of infoimation arguably has added little to the overall
procurement process. While it has complied with its statutory mandate, it is difficult to argue that
this limited information is very useful. Indeed, the Congress has itself raised questions regarding
the adequacy of GSA's management information role,56

Perhaps most importantly, the government-wide management role for GSA that was
envisioned under the Brooks Act for information resources is no longer needed. Virtually tvery
federal agency has an information management organization that defines requirements, conducts
procurements, and fields information systems. Within DOD, this role is being assumed by the
DISA. Further, there is an increasing tendency for the government to adopt open systems
architecture that depends on industry standards.

IMPLEMENTATIOQ

The Paiiel also notes the following reasons for exempting DOD from the Brooks Act, in
addition to those based on the legislative history of the Act:

55DOD policy permits leasing of ADPE only under a limited number of circumstances. For example, ADPE can
be leased to satiffy a short terni requirement or for evaluation.
56See, for example, Thirty-eighth Report by the Committee on Government Operations, 'Administration of Pub L.
No. 89-306,, Procurement of ,DP Resources by the Federal Government," H.R. REP. No. 1746, 94th Cong., 2d
Sess. (1976).
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Delays Associated with GSA Oversight of ADPE Procurements

DOD has frequently expressed concern over the additional time required to obtain
delegations of procurement authority from GSA. The Senate Report to the Paperwork Reduction
Act of 1980 also expressed these same concerns, particularly as they might apply to computer
systems embedded in weapons systems, 57

GSA's current policies concerning approvals of delegations of procurement authority are
perhaps the best evidence that this process has no substantive value. Once a delegation of
procurement authority has been requested by an agency within DOD, the DPA is deemed
approved after 30 days if it has not been not specifically disapproved. Thus, a delegation can
occur regardless of whether GSA reviews or approves the request, GSA adopted this policy in
response to criticism that the delegation process delayed DOD procurements.

Overly Broad Definitions of ADPE

When enacted, the Brooks Act applied only to general purpose commercially available
ADPE systems and components. As a result in part of a jurisdictional issue that arose during the
protest of the award on an Army printing and publishing contract, the Congress amended the
Brooks Act and expanded the definition of ADPE. The term "Automatic data processing
equipment" was redefined to mean "any equipment or interconnected system or subsystems of
equipment that are used in the automatic acquisition, storage, manipulation, management,
movement, control, display, switching. interchange, transmission, or reception of data or
information, including communications.",58 This definitional change has enormously broadened
the scope of the Brooks Act,

Unnecessary Bureaucracy

An unfortunate result of the Brooks Act has been to foster separate organizations for the
acquisition of general purpose ADPE. A separate culture has been spawned in which
requirements are defined and approved in different channels, while separate procuring agencies
have been established in each DOD agency to acquire general purpose ADPE. In some
procurements, the approving official and the procuring activity are determined by how the item
will be used rather the nature of the item itself.

Based on the above rationale, one alternative considered by the Panel was to amend 10
U.S.C. § 2315 to read as follows:

(a) Section III of the Federal Property and Administrative Services
Act of 1949 (40 U.S.C. § 759) is not applicable to the procurement
by the Department of Defense of automatic data processing
equipment or services,

5 7 S. Ri-,i. No, 630, 96th Cong.. 2d Sess. 69 (1980).
5 8 H.R. CONM. Ri.p N-). 1005, 99th Cong., 2d Sess. 776 (1986).
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* Significantly Increase the Blanket Delegation of Procurement Authority for
DOD

The Panel also considered a proposal to significantly increase the blanket delegation of
procurement authority for DOD. Under this proposal, however, the GSA would retain its
managerial oversight functions but more limited procurement authority.

In support of this alternative, some members of the Panel noted the following points:

First, on several occasions since the Brooks Act was passed in 1965, Congress has
determined that the Brooks Act should apply to DOD procurements and no compelling
justification has been presented to change the law. In 1982, for example, Congress considered
and rejected the wholesale exemption of DOD from the Brooks Act,59 In 1984 Congress
strengthened the Brooks Act application to DOD and other federal agencies. At that time,
Congress authorized the GSBCA to suspend an agency's delegation of procuremeiit authority
under the Brooks Act when there was a protest in which the GSBCA found that the agency's
actions, leading to contract award, violated a law, reguiation, or the terms of the DPA.60 The
GSBCA was given this protest authority on an experimental basis, In 1986, Congress gave the
GSBCA permanent protest authority and the House and Senate conferees on the Paperwork
Reduction Reauthorization Act stated that the GSBCA had "lived up to, and surpassed, the
expectations expressed when the determination was made to grant it protest jurisdiction, "61

Second, the DPA process is an essential part of the GSA oversight of DOD acquisitions
and should be retained, The GSA has significant ADPE expertise and over the years it has made
numerous recommendations through its oversight responsibilities to strengthen the DOD ADPE
acquisition process, 62 DOD has acknowledged the benefit of these recommendations. 63 In
addition, the DPA process does not appear to significantly delay ADPE procurements. A GAO
study in 1986 found that the time required for AIE procurements that were exempt from the
Brooks Act did not differ significantly from the time required for ADPE procurements which
required a DPA:

Defense reported to us that it has conducted 141 procurements
under the Warner Amendment from the time of its enactment to
July 1985. The extent of competition reported by Defense is similar
for both Warner Amendment and Brooks Act procurements. In the
22 selected examples we reviewed, we found that there is little
difference between Warner Amendment and Brooks Act
procurements in the acquisition procedures followed and total time
needed to complete procurements. Defense could not provide

59Department of Defense Authorization Act for FY 1982, Pub, L, No. 97-86, § 908(a)(1), 95 Stat. I 117 (1982).
"60Compctition in Contracting Act of 1984, Pub L, No, 98-369, 98 Stat. 1175, 1 12-84 (1984).
611H. R. CONK. REP No. 1005, 99th Cong,, 2nd Sess. 774 (1986).
62Ms, Susan Tobin, Management Reviews Division, General Services Administrations, Rkmarks at the Meeting of
the Acquisition Law Advisory Panel, 22 Cot. 1992,
631d3
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studies or other support for •laims of shorter acquisition time for
Warner Amendment procurements. On the basis of our review, we
believe that Defense's implementation of the Warner Amendment
has not resulted in more expeditious acquisition of computer
resources for critical military missions, Therefore, we do not
believe the use of acquisition time provides a basis for justifying the
extension of the Warner Amendmvent to exempt all Defea•se ADP
procurements from requirements of the Brooks Act.64

The following comments of the Computer and Communications Industry Association are
aloo noted:

DPAs should be issued in a manner that not only faithfully reflects
the requirements and intent of the Brooks Act, but to actually assist
the Government in managing a set of policies and practices to
improve the efficiency, effectiveness and competitiveness of
computer and communications acquisitions, The information
movement and management industty not only supports the Brooks
Act, but believes the balance and fairness it brings is equally in the
interest of all competitors and all participants in the contract
process,65

Third, the Brooks Act helps assure uniform govenunant-wide ADPE standards by
providing one agency, GSA, the authority to establish regulations and procedures for ADPE
procurements except those exempt under the Warner Act amendment, Such uniformity fosters
competition by establishing a common base for all offerors to consider, The Warner Act modified
that common base in 1982 for critical militay functions, No further moditcations are justified,
As the GSA representatives stated in the discussions with the Panel, the Warner Amendment:

actually created two markets for computers: the administrative
general processing market, and the weapons systems market. Think
about creating a third market, general purpose computing under
DOD. Otherwise you may find yourselves embedding more into
the weapons systems ard paying higher dollars,66

Fourth, GSBCA should continue to have jurisdiction over DOD procurements which are
not exempt from the Brook3 Act, As the House and Senate Conferees on the Paperwork
Reduction Reauthorization Act stated in 1986 "with the Board, vendor(s) are far better assured
"that the federal procurement system has treated them fairly and honestly, . . while agencies are

6 41d,; GAOf41,(0M C-86-29, p. 1 (July 1986),
65Co'imnents to the Advirory Panel from the Computer and Communications Industry Associatioin, November 19,
1992.
66Ms, Susan Tobin, Management Reviews Division, General Servic,'s Administrations, Remarks at the Meeting of
the Acqntsifion imaw Advisory ranel, 22 Octobuer 1992,
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better able to reap the benefits of competition." 67 If the Warner amendments were changed to
exempt ali DOD procurements, then the GSBCA would no longer have jurisdiction over these
procurements.

Therefore, an alternative by which the GSA retains managerial oversight, but DOD retains
authority over the majority of its individual ADPE procurements, is one that the Panel believes
also warrants consideration by the Congress. Such consideration may be particularly useful at this
time when the establishment of DISA offers the opportunity for DOD to develop and
institutionalize greater expertise and more effective internal management control of its ADPE
acquisition process.

Finally, the Panel also believes that the definition of ADPE, and of general purpose versus
special purpose ADPE, should be set forth with greater clarity to avoid an unwarranted expansion
of the scope of the Brooks Act.

3.4.1.5. Relationship to Objectives

A significant increase in GSA's blanket DPA to DOD would promote the streamlining and
cost effectiveness of DOD ADPE acquisition by minimizing excessive bureaucracy and by
affording greater latitude to DOD in the internal management of its ADPE acquisition,

6 7H.R. CONFE REP No, 1005, 99th Cong,, 2d Seas, 774-75 (1986).
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3.5. DOD Commercial AND Industrial Activities

3.5.0 Introduction

This subchapter encompasses those sections within Chapter 146 of Title 10 dealing with
DOD Commercial and Industrial Activities. Specifically, this subchapter analyzes those laws
regulating DOD contracting for commercial services under OMB Circular A-76. It includes
restrictions on the contracting out of core logistics activities by DOD, and sets forth specific
guidance on depot-level maintenance activities by DOD.

The statutory provisions in Chapter 146 of Title 10 present a confusing and contradictory
set of rules regarding the DOD's contracting-out process. The tension among these sections
clearly reflects the diversity of interests at stake in this area, For example, 10 U.S.C. § 2461,
prohibiting conversion to private contractor performance of an in-house function unless extensive
notice to the Congress has occurred, serves generally to protect in-house performance by
maximizing congressional and community input before a decision to contract out, However, 10
U.S.C. § 2462 requires the Secretary of Defense to procure a supply or service related to a DOD
function from the private sector if that source is less expensive.

The Panel's goal in this area was to consolidate and streamline these conflicting rules into
a coherent statement of basic and essential principles that eliminates, as far as possible,
unnecessary detail. The Panel also attempted to balance these competing interests into a
proposed set of rules that affords the Department managerial flexibility while preserving
meaningful congressional oversight and effective community input, To that end, the Panel
proposes a single section, 24XX, governing traditional A-76 contracting procedures for the
Department. A second section, 24XY, sets forth the basic principles regarding identification and
competition for core logistics functions by DOD,.1 The Panel developed these proposed sections
based on its analysis of the legislative histories of the extant laws, and based on extensive
comments from affected parties within the DOD acquisition community, including relevant federal
employee labor organizations. The Panel achieved a high degree of consensus of support within
that community on these proposals,

Proposed section 24XX provides that DOD shall procure from the private sector if such a
source can provide a service or supply adequate to meet defined performance standards at a cost
lower than that of an in-house, government source. This statement reiterates the basic rule
currently set forth in 10 U.S.C. § 2462, but adds a new performance factor in the phrase
"adequate to meet defined performance standards," This addition is discussed ill the individual
analysis for 10 U.S.C. § 2462.

Proposed section 24XX adopts the "realistic and fair" cost comparison standard currently
set forth in 10 U.S.C. § 2462. It also consolidates within that section a brief delineation of the

1Those two statutes are set forth immediately following this introduction, followed then by the individual analyses
that reference them.
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types of costs to be included in that comparison, as now set forth in greater detail in 10 U.S.C. §
2467.

This proposed section maintains the requirement of federal employee consultation
currently in 10 U.S.C. § 2467. As noted in the individual analysis for that section, federal
employee consultation is an important avenue for ensuring that cost comparisons not only reflect
the most efficient organization possible, but also are based on essential performance standards,
Section 24XX also maintains, albeit in streamlined form, the extant requirement in 10 U.S.C. §
2461 of notice to Congress of intent to study a conversion, as well as notice of the decision itself.
The Panel regards notice of intent to study as a legitimate tool to promote community
involvement, and involvement by other interested parties, in this important, decision-making
process.

Finally, proposed section 24XX waives these requirements for specified functions, as does
the current 10 U.S.C. § 2461. It adds, however, installations scheduled for closure as an
additional item not subject to these procedures on the basis that additional flexibility is required
when implementing a base closure.

The Panel recommends repeal of sections 2463 (Maintenance of cost data), 2465
(Prohibition on contracting out fire fighting and security guard functions) and 2468 (Installation
commanders' contracting out authority). The supporting rationale for these recommendations is
set forth in the individual analyses for each of these sections,

Proposed section 24XY restates the basic, core logistics standard now set forth at 10
U.S.C. § 2464, It adopts the definition of "core" currently contained in that section, but permits
DOD secretaries to define "core capabilities," and to identify those activities necessary to sustain
those capabilities. The proposed section then requires DOD secretaries to perform such core
functions in-house, It does not permit DOD secretaries to deviate ftom that requirement,
however, as does the current section, It does permit competition among government entities for
assignment of such work as a means of encouraging greater economy and efficiency in these
activities.

For requirements in excess of core requirements, DOD secretaries are permitted, at their
discretion, to use competition to acquire additional maintenance and ropair of defense supplies.
Such competition may be public/public, public/private, or private/private. However, in order to
ensure a level playing field in such competitions, the proposed section requires that all bids "shall
accurately disclose all costs properly and consistently derived from accounting systems and
practices that comply with laws, policies and standards applicable to those entities." This new
cost comparison language attempts to address issues regarding comparability raised by both the
private sector and DOD activities regarding inequities in the current cost comparison process.
Finally, competitions under this proposed section are exempt from A-76 requirements,

Based on this modification of the current, core logistics section, the Panel recommend3 the
repeal of 10 U.S.C. § 2466. That section sets forth the 60/40 rule regarding DOD contracting for
depot-level maintenance: that the Department may not contract out more than 40% if of its
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depot-level maintenance. The 60% in-house requirement was a somewhat arbitrary figure, used
first by the Department and later adopted by the Congress. It was thought to represent the
amount of in-house maintenance necessary to preserve the department's military readiness and
surge capabilities. The same standard, however, underlies the core logistics concept. The Panel
believes, therefore, that the level of in-house depot-level maintenance necessary to preserve
military readiness and surge capability should not be subject to an arbitrary figure. Rather, the
Panel believes that this area is best guided by the same, industrial base-related core logistics
concept set forth in the current section 2464. The Panel believes that the Secretary of Defense
should have the flexibility to determine core requirements for depot-level maintenance purposes.
These requirements will undoubtedly vary for each facility, The Panel recognizes that this area is
extremely complex and controversial and one in which industry, DOD, and the Congress attempt
to reconcile competing interests and to achieve a balance that preserves a viable public and private
sector defense industrial base.

The Panel considered, but rejected, application of the same "core" concept to
Departmental in-house manufacturing capabilities. The Panel decided that these capabilities were
not sufficiently developed to warrant this treatment, Instead, the Panel recommends consolidation
and amendment of the Army and Air Force Arsenal Acts to provide DOD secretaries with
discretionary authority to workload in-house manufacturing requirements.

Finally, the Panel recommends repeal of 10 U.SC. § 2212, requiring line-item budgeting
of contracted advisory and assistance services, The Panel notes that this same budgetary
requirement is present in a recent appropriations act.
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W0 U.S.C. § 24XX Contracting fo: DOD Commercial or Industrisl Functions

(a) IN GENERAL - Except as otherwise provided by law, the Secretary of Defense or secretary
of a military department shall procure those supplies and services necessary for or beneficial to the
performance of authorized functions of the Department of Defense from a source in the private
sector, if such a source can provide the service or supply adequate to meet defined performance
standards at a cost that is lower than the cost ae which the Department can provide the same
supply or service. This cost comparison shall include any cost differential required by law,
Executive Order, or regulation. The requirements of this subsection shall not apply to inherently
governmental functions or functions which the Secretary concerned determines must be
performed by military or Government personnel.

(1) A DOD function may not be converted to performance by a private contractor to
circumvent civilian personnel hiring policies.

(2) A DOD function may not be in any way altered for the purpose of exempting such
function from conversion to performance by a private contractor.

(b) REALISTIC AND FAIR COST COMPARISONS-- For the purpose of determining whether
to contract with a source in the private sector, in contrast with performance by a government
source, for the performance of a DOD function on the basis of a cost comparison, the Secretary
of Defense or secretary of a military department shall ensure that all costs considered are realistic
and fair, At a minimum, such estimated costs must include costs of quality assurance, technical
performance monitoring, liability insurance, employee retirement and disability benefits, and all
other applicable overhead costs,

(c) CONSULTATION - The Secretary of Defense shall ensure that affected civilian employees
are consulted and that their views on the development and preparation of any performance work
statements or management efficiency studies to be used in the cost comparison are obtained by
cognizant DOD officials. In the case of employees represented by a labor organization accorded
exclusive recognition under section 7111 of Title 5, U.S. Code, consultation with representatives
of that labor organization shall satisfy the consultation requirement in this subsection, In the case
of employees not exclusively represented by a labor organization under section 7111 of Title 5,
consultation with appropriate representatives of those employees shall satisfy the consultation
requirement of this subsection,

(d) NOTICE AND REPORTING - Prior to conversion to a private source of any DOD function
currently performed by Government personnel, the Secretary of Defense or secretary of a military
department must:

(1) notify the Congress of a decision to study such conversion and of a decision to
convert, provide a summary of the cost comparison, certify that the performance of such function
by a private contractor is expected to result in a cost savings and equivalent perfotmance quality,
and certify that the costs for perfornance by government employees are based on the most
efficient method of operation, and,
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(2) report to the Congress or, the potential economic effect of the conversion on the
affected employees and local community and on the effect on the military mission of the function.
Such report must also include the amount of the accepted private contractor bid, of the
comparable cost of performance by government employees, and of relevant contract
administration costs,

(e) This section shall not apply:

(1) to functions included on the procurement list established pursuant to section 2 of the
Act of June 25, 1938, (41 U.S.C. § 47), popularly referred to as the Wagner-O'Day Act;

(2) to functions that are planned to be converted to performance by a qualified nonprofit
agency for the blind or by a qualified nonprofit agency for other severely handicapped persons in
accordance with that Act;

(3) to functions performed by 50 or fewer government employees;

(4) to installations that are scheduled for closure under base realignment and closure
procedures;

(5) to those core logistics functions designated for in-house, government performance
pursuant to section 24XY; or

(6) during war or during a period of national emergency declared by the President or
Congress,
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10 U.S.C. § 24XY Core Logistics Functions

(a) POLICY - It is essential for the national defense that Department of Defense activities
maintain a core logistics capability (including personnel, equipment, and facilities) sufficient to
ensure a ready and controlled source of technical competence and resources necessary for an
effective and timely response to national defense contingency situations and other emergency
requirements,

(b) Accordingly, the Secretary of Defense or secretary of a military department shall identify those
logistics activities that are necessary to maintain the logistics capabilities described in subsection
(a).

(1) Notwithstanding any other provision of law, the Secretary of Defense or secretary of a
military department shall have the modification, depot maintenance, and repair of defense-related
material performed by Government or military personnel at activities identified in subsection (b)
a3 the secretary determines necessary to maintain the core logistics capabilities described in
subsection (a).

(2) The Secretary of Defense or the secretary of a military department may use
competition among these Government-owned facilities to determine which entity can most
efficiently perform the core logistics requirements described at subsection (a) above, considering
both cost and performance factors,

(c) In excess of the core logistics requirements described in subsection (b), above, the Secretary
of Defense or secretary of a military department may acquire the additional modification, depot
maintenance and repair of defense-related material and components, and the production of
defense-related supplies, needed for the Department of Defense through (i) competition among
maintenance activities owned by the United States, (ii) competition between such activities and
private firms, or (iii) competition among private firms,

(d) In competitions under this section, whether between DOD activities, between DOD activities
and private firms, or between private firms, bids from these entities shall accurately disclose all
costs properly and consistently derived from accounting systems and practices that comply with
laws, policies and standards applicable to those entities.

(e) The procedures or requirements of OMB Circular A-76 do not apply to determinations made
or competitions entered into pursuant to this section,
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3.5.1. 10 U.S.C. § 2461

Commercial or industrial type functions; required studies and
reports before conversion to contractor performance

3.5.1.1. Summary of Law

This section states that commercial or industrial functions of DOD being performed on
October 1, 1980 by DOD civilian employees may not be converted to performance by a private
contractor unless the Secretary of Defense notifies the Congress of a decision to study such a
potential conversion, provides a detailed cost comparison report that concludes that a cost savings
will result from the conversion, and certifies that the in-house cost estimate is based on the must
efficient and cost effective organization, The Secretary of Defense must also report on the
potential economic effect of contracting for the function if more than 75 employees are involved,
the effect on the military mission, the accepted bid amount and contract administration costs and
the cost of in-house performance,

The Secretary of Defense must notify the Congress of any final decision to convert. The
Secretary must also annually report to the Congress on the percentage of commercial and
industrial type functions that are performed In-house and performed by contractor employees,
The section does not apply to functions performed by 45 or fewer in-house employees, nor to
functions established pursuant to the Wagner-O'Day Act. No conversion may occur to
circumvent a civilian personnel ceiling, nor may a function be modified to circumvent conversion
to a private contractor. Finally, the section doeii not apply during war or a period of declared
national emergency,

3.5.1.2. Background of Law

This section was originally enacted by the DOD Authorization Act for Fiscal Year 1981,.1
The House version of that bill had set forth restrictions on conversion to performance by private
contractors of functions then being performed by DOD personnel. The House langujage
prohibited such conversions when used to avoid civilian personnel ceilings, and also required
notification to Congress when in-house functions were being examined for potential conversion.
The original legislation required cost comparisons between in-house and contractor performance
and certification that the in-house activity was organized in the most efficient manner, A report to
the Congress on the impact of such conversion was required, as well as notification of a final
decision to convert, Finally, the House legislation provided a cause of action in U, S. district court
to government employoes reduced in force because of such a conversion,2

The House Committee report indicated that this provision was intended to make
permanent a provision that had been first contained within the prior year's authorization bill, The

IPub, L. No. 96-342, § 502, 94 Stat. 1077 (19b0).
2 H.R. REP, No. 6974, 97th Cong., 2d Seo., 804 (1981),
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proposed language differed from the extant law by requiring the cost comparison to be based on
the most efficient manner of organization, as opposed to costs at the point of decision to study the
conversion. It also required reporting on an annual basis.3

In conference, the Senate receded with an amendment deleting the U.S, district court
cause of action and a requirement that the public availability of the cost comparison be certified to
the Congress, 4

This language was codified into Title 10 in 1988,5 It was amended in 1989 by the
National Defense Authorization Act for Fiscal Year 1990 to add the Wagner-O'Day exemption.6
The exemption originated in the House version of the bill, The House Committee Report
indicated the Committee's belief that statutory contracting out restrictions should not impede
federal commitments to blind and handicapped workers through Wagner-O'Day contracts.7

3.5.1.3. Law in Practice

There is no direct, regulatory implementation of the overall congressional notice
provisions of this section,

The Department of the Navy, Office of the Chief of Naval Operations, Shore Activities
Division, recommends repeal of this statute,8 That Office notes that many of the requirements of
this section duplicate analysis already required under the A-76 regulatory process, That Office
also notes that the requirements of this section impede management flexibility during the base
closure process.

The Department of the Air Force, Deputy Assistant Secretary (Communications,
Computers & Logistics), recommends that this section be amended to limit congressional
notification requirements to intent to study and to decision results,9 The annual congressional
report could then be deleted as duplicative of tbh.se requirements.

The Office of the Assistant Secretary of Defense, (Production & Logistics), Installations,
recommends that this provision be amended to provide an additional waiver for functions at
installations identified for closure, noting that it is wasteful to spend time and money on cost
comparisons when no viable options for in-house performance are available. 10

3H.R, REP, No. 916, 96th Cong,, 2d Sess. 140 (1980).
4HR REP, No. 1222, 96th Cong., 2d Sess. 93, 94 (1980).
5Pub, L, No, 100-370, 102 Stat, 851 (1988).
6pub. L. No. 101-189, § 1132, 103 Stat. 1561 (1989).
7H.R. 1•P, No, 121, 101st Cong., 1st Sess. 231-232 (1989).
8Memorandum from Mr. Theodore Fredman, Assistant to the General Counsel, Department of the Navy, to
Acquisition Law Task Force, duted 14 Sep, 1992,
9Memorandum from Mr, Lloyd K. Mosemann, Deputy Assistant Secretary (Communications, Computers &
Logistics), Department of the Air Force, to DOD Advisory Panel, dated 21 Oct. 1992,
10Memoi'andum from Mr, David L, Spoede, Special Assistant, Office of the Assistant Secretary of Defense,
(Production & Logistics), Installations, to DOD Panel, dated 29 Sep. 1992,
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The American Federation of Government Employees, AFL-CIO, states that "this section
of law is essential for Congressional oversight and public information concerning the
government's contracting out program. Without the required method of disclosure, members of
Congress and the public would have very limited information concerning the program."1 1

3.5.1.4. Recommendation and Justification

Amend to eliminate unnecessary requirements and consolidate
into a single streamlined statute.

The Panel recommends consolidation of the essential requirements of this statute -- notice
to Congress before conversion to private sector performance -- into a single statute at 10 U.S.C.
§ 24XX setting forth the general A-76 procedures applicable to the DOD.

Subsection (d) and (e) of 10 U.S.C. § 24XX contain many, but not all, of the requirements
of this section. The Pancl recommends retention of the notice of decision to study because it
indirectly affords affected communities and parties the oppnrtunity to participate in this process
through their elected representatives. This participation can significantly benefit the contracting,
decision-making process. 12 For that same reason, the Panel recommends retention of the
requirement to report to Congress on the potential economic effect of the conversion on affected
employees and the local commununity. This requirement ensures accountability by the DOD to the
affected parties. Further, the Panel retains the requirement to notify Congress when a final
decision to convert has been made, This requirement is an effective means for both internal
Department and congressional oversight over the degree to which DOD functions are contracted-
out. However, the Panel would repeal the requirement for an annual report of these decisions as
duplicative of this requirement,

The Panel also recommends retention of the requirement to certify that conversion will
result in a cost savings. The proposed statutory provision, however, would also require
certification that there is cost savings and equivalent performance quality. It may be difficult to
certify as to performance quality prior to actual performance by a commm.rcial entity. 13 Hence, to
permit flexibility and estimation in that certification, the phrase "equi ' , is used. Nonetheless,
the introduction of this phrase attempts to ensure that performance quality factors are adequately
considered, and particularly that the quality that may develop within an established, in-house staff
is not vitiated by a solely cost-based certification. This requirement, however, is balanced by the
retention of the requirement that costs of performance by government employees must be based
on the most efficient method of operations. This concept attempts to discipline the comparison

"1ILetter from Mr. Robert E. Edgell, Deputy Director, Field Services Department, American Federation of
Government Employees, AFL-CIO, to Acquisition Law Task Force, dated 26 Aug. 1992.
12Compare comment received from Dr. Garry Kauvar, Principal Director, Installations, Office of the Assistant
Secretary of Defense (Production & Logistics), to Ms. Theresa Squillacote, dated 16 Nov. 1992 (rccommcndation
to delete congressional notification of study because it serves to initiate pressure in advance of the collection of
evidence).
13See, e.g., letter from Mr. Anthony Perfilio, Principal Deputy Staff Judge Advocate, Department of the Air Force,
HQ AFMC, to Working Group Six, Advisory Panel, dated 18 Nov. 1992 ("It is difficult to provide a summary of
performance by a commercial entity whan that performance has not occurred."),
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process by mandating in-house the type of efficiencies that the mai-ket place mandates in the
private sector.

The Panel would also retain the extant exemption provisions, and add a provision that
exempts the requirements for installations scheduled for closure under base realignment and
closure proceedings, (as well as a conforming exemption to the newly proposed 10 U.S.C. §
24XY, discussed below). As the workforce diminishes at closing bases, many installation
commanders will be forced to rely upon contractors to carry out interim requirements. It is
illogical to spend time and money on cost comparisons when maintenance of in-house
performance is not a viable option. As noted by the Navy commenter, "As the base closure
process unfolds, it is becoming clearer that the use of a single contract to provide for interim
maintenance and security during the period between closure of the base and its disposal provides
the most flexible means of managing these assets. Such an approach not only facilitates the
drawing down of resources but also relieves the on-site personnel from the need to maintaining
[sic] a staff to support a continuing government work force." 14

3.5.1.5. Relationship to Objectives

Amendment and consolidation of this statute will further the goal of streamlining and
simplifying the DOD acquisition process by providing a clear statement of the rules regarding
contracting for commercial and industrial functions applicable to DOD.

3.5.1.6. Proposed Statute

The proposed statutory provision set forth as 10 U.S.C. § 24XX, at subsections (a), (d)
and (e), provides as follows: 15

(a) IN GENERAL - Except as otherwise provided by law, the Secretary of Defense or secretary
of a military department shall procure those supplies and services necessary for or beneficial to the
performance of authorized functions of the Department of Defense from a source in the private
sector, if such a source can provide the service or supply adequate to meet defined performance
standards at a cost that is lower than the cost at which the Department can provide the same
supply or service. This cost comparison shall include any cost differential required by law,
Executive Order, or regulation, The requirements of this subsection shall not apply to inherently
governmental functions or functions which the Secretary concerned determines must be
performed by military or Government personnel.

(1) A DOD function may not be converted to performance by a private contractor to
circumvent civilian personnel hiring policies.

(2) A DOD function may not be in any way altered for the purpose of exempting sucn
function from conversion to performance by a private contractor.

14Supra note 8.
"15See ch, 3.3.5, note 18.
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(d) NOTICE AND REPORTING - Prior to conversion to a private source of any DOD function
currently performed by Government personnel, the Secretary of Defense or secretary of a military
department must:

(1) notify the Congress of a decision to study such conversion and of a decision to
convert, provide a summary of the cost comparison, certify that the performance of such function
by a private contractor is expected to result in n •ost savings and equivalent performance quality,
and certify that the costs for performance ,y government employees are based on the most
efficient method of operation, and,

(2) report to the Congress on the potential economic effect of the conversion on the
affected employees and local community and on the effect on the military mission of the function.
Such report must also include the amount of the accepted private contractor bid, of the
comparable cost of performance by government employees, and of relevant contract
administrative costs.

(e) This section shall not apply:

(1) to functions included on the procurement list established pursuant to section 2 of the
Act of June 25, 1938, (41 U.S.C. § 47), popularly referred to as the Wagner-O'Day Act;

(2) to functions that are planned to be converted to performance by a qualified nonprofit
agency for the blind or by a qualified nonprofit agency for other severely handicapped persons ',n
accordance with that Act;

(3) to functions performed by 50 or fewer government employees;

(4) to installations that arc scheduled for closure under base realignment and closure
procedures;

(5) to those core logistics functions designated for in-house, government performance
pursuant to section 24XY; or

(6) during war or during a period of national emergency declared by the President or
Congress.

Current Statutes

The current section, which would be repealed by the Panel's recommended statute, 10 U.S.C. §
24XX, provides as follows:

10 U.S.C. § 2461. Commercial or industrial type functions: required studies and reports before
conversion to contractor performance
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(a) Required notice to Congress. A commercial or industrial type function of the Department of
Defense that on October 1, 1980, was being performed by Department of Defense civilian
employees may not be converted to performance by a private contractor unless the Secretary of
Defense provides to Congress in a timely manner--

(1) notification of any decision to study such fUnction for possible performance by a
private contractor;

(2) a detailed summary of a comparison of the cost of performance of such function by
Department of Defense civilian employees and by private contractor which demonstrates that the
performance of such function by a private contractor will result in a cost savings to the
Government over the life of the contract and a certification that the entire cost comparison is
available;

(3) a certification that the Government calculation for the cost of performance of such
function by Department of Defense civilian employees is based on an estimate of the most efficient
and cost effective org'inization for performance of such function by Department of Defense
civilian employees; and

(4) a report, to be submitted with the certification required by paragraph (3), showing--

(A) the potential economic effect on employees affected, and tht potential
economic effect on the local community and Federal Government if more than 75 employees are
involved, of contracting for performance of stich function;

(B) the effect of contracting for performance of such function on the military
mission of such function; and

(C) the amount of the bid accepted for the performance of such function by the
private contractor whose bid is accepted and the cost of performance of ruch function by
Department of Defense civilian employees, together with costs %nd expenditures which the
Government will incur because of the contract.

(b) Congressional notification of decision tU convert. If, after completion of the studies required
for completion of the certification and report required by paragraphs (3) and (4) of subsection (a),
a decision is made to convert the function to coritractor performan.e, the Secretary of Defense
shall notify Congress of such decision,

(c) Annual reports. Not later than February I of each fiscal year, the Secretary of Defense shall
submit to Congress a written report describing the extent to whi-.h commercial and industfial type
functions were performed by Department of Defense contractors during the preceding fiscal year,
The Secretary shall include in each such report an estimate of the percentage of commercial and
industrial type functions of the Department of Defense that will be performed by Department of
Defense civilian empi,)yees, and the percentage of such functions that will be performed by private
contractors, during the fiscal year during which the report is submitted.
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(d) Waiver for small functions. Subsections (a) through (c) shall not apply to a commercial or
industrial type function of the Department of Defense that is being performed by 45 or fewer
Department of Defense civilian employees.

(e) Waiver for the purchase of products and services of the blind and other taverely handicapped
perscns. Subsections (a) through (c) shall not apply to a commercial or industrial type function of
the Department of Defense thst-

(1) is included on the procurement list established pursuant to section 2 of the Act of June
25, 1938 (41 U.S.C, 47), popularly referred to as the Wagner-O'Day Act; or

(2) is planned to be converted to performance by a qualified nonprofit agency for the blind
or by a qualified nonprofit agency for other severely handicapped persons in accordance with that
Act.

(f) Additional limitatioius.

(1) A commercial or industrial type function of the Department of Defense that on
October 1, 1980, was behiig performed by Department of Defense civilian employees may not be
converted to performance by a private contractor to circumvent a civilian personnel ceiling,

(2) In no case may a commercial or industrial type function being performed by
Department of Defense personnel be modified, reorganized, divided, or in any way changed for
the purpose of excmpting from the requirements of subsection (a) the conversion of all or any part
of such function to performance by a private contractor,
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3.5.2. 10 U.S.C. § 2462

Contracting for certain supplies and services required when cost
is lower

3.5.2.1. Summary of Law

This section provides that the Secretary of Defense shall procure those supplies or services
necessary for DOD functions from a private sector source if such a source can provide the supply
or service at a real cost lower than the comparable, in-house cost. Such cost comparison must
include consideration of all relevant costs that are fair and reasonable.

3.5.2.2. Background of Law

This section was originally enacted by the National Defense Authorization Act for Fiscal
Year 1987.1 The Senate version of that bill had contained a provision requiring the Secretary of
Defense to ensure that all overhead and other costs, such as quality assurance, technical
monitoring, liability insurance and pension costs, be included in any rrlevant cost comparisons.
The Senate Report indicated concern that DOD was handicapping cotitractor bidding on such
service and supply functions by adding to vendor bids an arbitrary 10A cost factor, based on
contract administration costs, quality assurance and technical supervirion costs, and excessive
liability costs.2 The Senate Report stated:

Agency cost comparisons must be made more equal for
determination of contracting out. Some DOD organizations have
used these handicaps to their advantage in determining the cost
comparison outcome, In addition to opening the door for more
competition, the competitions must be conducted on an 'apples to
apples' basis. These cost comparisons are also the reason that an
excessive backlog of evaluations will always exist, These are
reasons why the DOD does not have to contract out if they choose
not to, The cost comparisons should be able to be accomplished
fairly and quickly. OMB must evaluate and modify their cost
comparison regulations and enforce the intent of the contracting out
goals. 3

In conference, the House receded with an amendment providing that the Secretary of
Defense ensure that such costs are considered and are fair and realistic. 4 This section was
codified in 1988 and has not been amended since that time,5

lPub. L. No. 99-661, § 1223, 100 Stat. 3967 (1986).2S. REP. No, 331, 99th Cong., 2d Scss, 277-78 (1986),
31d. at 278.
4H,R, CONFK REP. 1001, 99th Cong, 2d Sess. 527 (1986),
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3.5.2.3. Law in Practice

This section sets forth the basic, contracting out policy and requirement for the DOD.
This section is implemented in Title 32, Code of Federal Regulation--National Defense, Subtitle
A--Department of Defense, Part 169, Commercial Activities Program, revised as of July 1, 1991.

The Office of the Assistant Secretary of Defense, (Production & Logistics), Installations,
recommends that this provision be amended to provide an additional waiver for functions at
installations identified for closure, noting that it is wasteful to spend time and money on cost
comparisons when no viable options are available.6

'The Council of Defense and Space Industry Associations (CODSIA) recommended to the
Panel that this section be amended to provide specifically that cost comparisons in the contracting
out process must accommodate costs or accounting procedures that are unique to the private
sector.

7

3.5.2.4. Recommendation and Justification

Amend to eliminate unnecessary provisions and consolidate
into a single streamlined statute.

The Panel recommends amendment of this section and consolidation of the basic rule set
forth in this section within a new, consolidated 24XX that sets forth all general rules for the
contracting out program. The essential rule within this section - that DOD shall procure
commercial services from a private source when overall costs are lower - is set forth as the
general rule within the new, consolidated 24XX at subsections (a) and (b),

However, the consolidated section at 24XX includes a new requirement, at subsection (a),
that the private sector source must be able to provide the supply or service "adequate to meet
defined performance standards." This language, not present in the current section, attempts to
introduce the concept that lower cost is not, by itself, a sufficient basis upon which to make a
contracting out determination Rather, that determination should be one that includes
performance evaluation factors,

This requirement may be perceived as imposing an additional burden in this administrative
process, One commenter noted that this standard may result in unnecessary litigation, that the
standard is implied in any cost study, and that the requirement is essentially already included in
OMB implementing guidance.8 Where the requirement is present in implementing regulations, no

5Pub, L. No, 100-370, § 2(a)(1), 102 Stat. 853 (1988),
6Memorandum from Mr, David L. Spoede, Special Assistant, Assistant Secretary of Defense (Production &
Logistics), Installations, to Acquisition Law Task Force, dated 29 Sep, 1992.
7Memorandum from Council of Defense and Space Industry Associations (CODSIA), to Messrs. Anthony Gamboa
and LcRoy Haugh, dated 16 Oct. 1992,
8OFFP Pamphlet No. 4, supplementing OMB Circular A-76, See Letter from LTC Thomas J. Duffy, Chief,
Logistics & Contract Law Branch, Contract Law Division, Department of the Army, Office of the Judge Advocate
General, to DOD Advisory Panel, dated 12 November 1992. See also Letter from Mr. Anthony J. Perfillo,
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greater burden is imposed through adoption of the requirement in statute. As rioted in the
analysis of 10 U.S.C. § 2461, the introduction of this standard in law would ensure that
performance factors are adequately considered, and in particular that the quality that may develop
within an established in-house staff is not vitiated by a solely cost-based statutory requirement.
The Panel believes that this requirement more equitably balances the competing interests at stake
and affords the Department additional managerial discretion in this area. The executive agency
retains the flexibility to identify, when appropriate, specialized performance-based factors that
may outweigh cost. Such factors could at times favor in-house performance, and at other times
favor contracting out. Such flexibility is important to the DOD with its unique mission concerns,
and particularly in this era of severe budget restrictions, 9 Overall, melding of performance
standards with cost considerations provides better assurance of a greater return on expenditure
than does a strictly monetary standard,

Informal comments received from the Office of Management and Budget, Federal Services
Branch, General Management Division, raise the concern that the proposed statute, at subsection
(a), "implies that rather than rely on the private sector, as a matter of policy, the law would
require cost comparisons before private sector provision [sic] is authorized .... [T]he proposal
moves away from reliance on the private sector -- as a matter of policy -- and appears to require
that the free enterprise system prove itself in competition with govt. performance." 10  With the
exception of the "adequate to meet defined performance standard" statement, the language of
proposed statute 10 U.S.C. § 24XX fully tracks the requirements of the law as they currently exist
in 10 U.S.C, § 2462. The law now requires contracting out of a function if the cost is lower, and
that determination must be based on a realistic and fair cost comparison, In proposing 10 U.S.C.
§ 24XX, it is not the intent of the Panel to alter the previously established policy underlying the
current law,

Principal Deputy Staff Judge Advocate, Department of the Air Force, HQ AFMC, to Ms. Theresa Squillacote,
Working Group Six, Advisory Panel, dated 18 November 1992

"while we are not against adequately defined performance standards, we believe
that the inclusion of this language in the statute may give rise to litigation by
those seeking to have the GAO and/or the courts substitute their judgment for
the Department's judgment regarding when defined performance standards are
deemed to be adequate. There is no reason, in our judgment to make this
requirement statutory."

However, the presence or this requirement in the implementing regulations also affords a basis for challcrnge
through litigation.
9See, e.g., Letter from Mr. Robert J, Spazzarini, Chief, Acquisition Law Division, U.S, Army Missile Command,
to Commander, U.S. Army Materiel Command, dated 27 August 1992:

"persistent budgetary considerations have highlighted the need for a changed
relationship with the commercial activity program.... Base support services
contracts., posc a particular risk in the context of maintaining effective and
efincicnt operations in the face of funding reductions. They have a direct and
significant relationship to governmental functions inasmuch as many of the
activities privatized under a base support contract (e.g., housing, water supply,
sewage, heating plants, electrical systems...) can cause an unacceptable delay or
disruption to an activity's (Pcration in time of funding shortfalls."

10Datafax transmission from Mr. David Childs, Office of Management and Budget, Federal Services Branch,
General Management Division, to Ms. Thercsa Squillacote, Acquisition Law Task Force, dated 18 Nov. 1992.
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The Panel does not recommend any additional language to address the issue of
comparability of costs. The new consolidated section retains the "realistic and fair" language of
the current law, The Congress fully considered this cost comparability issue in 1987 when this
section was originally enacted. The Panel believes that the section should set forth broad
guidelines in this area. The Panel believes that questions regarding those costs and other practices
that are unique to the private sector should be resolved through regulatory implementation.

3.5.2.5. Relationship to Objectives

Amendment and consolidation of this section will further the goal of streamlining and
simplifying the DOD acquisition process by providing a clear statement of the contracting out
rules applic(able to DOD.

3.5.2.6. Proposed Section

The proposed statutory provision 10 U.S.C. § 24XX, at subsections (a) and (b), provides
as follows, 11

(a) IN GENERAL - Except as otherwise provided by law, the Secretary of Defense or secretary
of a military department shall procure those supplies and services necessary tbr oi beneficial to the
performance of authorized functions of the Department of Defense from a source in the private
sector if such a source can provide the service or supply adequate to meet defined performance
standards at a cost that is lower than the cost at which the Department can provide the same
supply or service. This cost comparison shall include any cost differential required by law,
Executive Order, or regulation, The requirements of this subsection shall not apply to inherently
governmental functions or functions which the Secretary concerned determines must be
performed by military or Government personnel,

(1) A DOD fUnction may not be converted to performance by a private contractor to
circumvent civilian personnel hiring policies,

(2) A DOD function may not be in any way altered for the purpose of exempting such
function from conversion to performance by a private contractor.

(b) REALISTIC AND FAIR COST COMPARISONS - For the purpose of determining whether
to contract with a source in the private sector, in contrast with performance by a government
source, for the performance of a DOD function on the basis of a cost comparison, the Secretary
of Defense or secretary of a military department shall ensure that all costs considered are realistic
and fair. At a minimum, such estimated costs must include costs of quality assurance, technical
performance monitoring, liability insurance, employee retirement and disability benefits, and all
other applicable overhead costs.

11See chapter 3.3.5, note 18.
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Current Statutes

The current text of the law is as follows:

10 U.S.C. § 2462. Contracting for certain supplies and services required when cost is lower

(a) IN GENERAL. Except as otherwise provided by law, the Secretary of Defense shall procure
each supply or service necessary for or beneficial to the accomplishment of the authorized
functions of the Department of Defense (other than functions which the Secretary of Defense
determines must be performed by military or Government personnel) from a source in the private
sector if such a source can provide such supply or service to the Department at a cost that is
lower (after including any cost differential required by law, Executive order, or regulation) than
the cost at which the Department can provide the same supply or service.

(b) REALISTIC AND FAIR COST COMPARISONS. For the purpose of determining whether to
contract with a source in the private sector for the performance of a Department of Defense
function on the basis of a comparison of the costs of procuring supplies or services from such a
source with the costs of providing the same supplies or services by the Department of Defense,
the Secretary of Defense shall ensure that all costs considered (including the costs of quality
assurance, technical monitoring of the performance of such function, liability insurance, employee
retirement and disability benefits, and all other overhead costs) are realistic and fair.
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3.5.3. 10 U.S.C. § 2463

Reports on savings or costs from increased use of DOD civilian
personnel

3.5.3.1. Summary of Law

This section provides that, whenever a commercial or industrial-type DOD function being
performed by 50 or more private contractor employees is changed to in-house performance, the
Secretary of Defense shall maintain cost data, on continued performance by private contractor
employees and on performance by civilian DOD employees, for future cost comparisons. The
section applies only when no statutory limit on civilian employee end strength is in effect.

3.5.3.2. Background of Law

'This section was originally enacted by the National Defense Authorization Act for Fiscal
Year 1987.1 The Senate version of that bill had contained a blanket prohibition on conversion to
in-house performance except in time of war or national emergency or other national security
interest, or when the Secretary of Defense notifies Congress of such a conversion and provides a
detailed, five-year cost comparison.

The Senate Report indicated that the provision would enable private industry to compete
with the government sector wherever possible, with certain, delineated exceptions. The provision
would also allow for comparison using the lowest cost to be paid by DOD.

In conference, the House receded with an amendment that would require an estimate of
performance costs of functions performed by more than 50 private sector employees and periodic
transmission of such cost reports to the congressional defense committees.

Technical language corrections were made in 1989, and the National Defense
Authorization Act for Fiscal Year 1991 deleted a requirement of semiannual reports to the
congressional defense committees showing savings or losses.2

3.5.3.3. Law in Practice

This section is implemented by 32 C.F.R. Part 169a, setting forth procedures for cost
comparisons conducted under the DOD contracting out program. That regulation includes
specified requirements for maintenance of cost data. DOD Instruction 4100,33, Enclosure 9, also
provides for the collection and retention of costs for all comparisons.

lpub, L, No. 99-661, § 1224, 100 Stat. 3967 (1986).
2Pub, L, No. 101-510, § 1301(14)(A), 104 Stat, 1668 (1990).
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3.5.3.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this section, The section. was enacted to address a
specific problem regarding conversions from private sector to in-house performance where
insufficient cost analyses were being made by the Department.

Current regulations require detailed transfor studies before a function can be moved in.
house from contract performance. This section addresses the need for an appropriate cost
analysis before bringing a function back in-house. Collecting data pertaining to ,ontractor or in-
house performance when there is no ongoing contract is speculative and of limited value for
future competitions, 3 Such competitions will be based on a contemporary evaluation of the
winning contractor bid and the government Most Efficient Organization. This type of excessive
legislative detail is contrary to the goal of a streamlined acquisition process.

3.5.3.5. Relationship to Objectives

Repeal of this section will further the goal of streamlining the DOD acquisition process by
removing a legislative requirement that constitutes an administrative burden while not significantly
contributing to Congress' oversight role,

3Lctter from Col, Paul C. Smith. Chief, Contract Law Division, Department of Ihc Army, Office of the Judge
Advocate General, to DOD Advisory Panel, dated 14 Sep. 1992: "the purposo of the provision is to collect data to
support future cost comparisons. We believe the requirement is unnecessary and an administrative burden which
should be eliminated, Collecting data pertaining to contractor performance absent an ongoing contract can be
speculative."
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3.5.4. 10 U.S.C. § 2464

Core Logistics Functions

3.5.4.1. Summary of Law

This section provides that DOD activities must maintain a logistics capability sufficient to
ensure technical competence and resources necessary for an effective and timely response to a
mobilization or other national defense emergency,

The Secretary of Defense is required to identify the logistics activities necessary to
maintain that capability, Those activities, as well as the depot-level maintenance of mission-
essential material performed at the Defense depot activities identified in section 123 1(b) of Pub.
Law No. 99-145, may not be contracted out under Circular A-76 procedures, The Secretary may,
however, waive that prohibition when government peiformance is no longer required for national
defense reasons, Such a waiver may be made only after a report is submitted to the congressional
defense committees.

3.5.4.2. Background of Law

This section was originally enacted by the DOD Authorization Act for FY85. 1 The House
version of that bill had contained a provision limiting the contracting out of core logistics
functions under Circular A-76, That language would have required each service secretary or
agency director to identify core logistics function, and to exempt them florn A-76 provisions
unless those individuals waived the limitation and reported thereon to the Congress, A
congressional report on identified core logistics functions was required, and no conversions could
be made until the report was submitted,

The House language was contained in an amendment to the House bill originating during
floor debates, The amendment sponsor stated:

[Tjhis amendment is consistent with.,,previous efforts to
specifically define the scope of the A-76 contracting-out program.
Core logistics functions represent those functions which should
remain in-house to preserve readiness and mobilization capabilities.
These functions are generally the mission functions at supply
depots, shipyards, air rework, and depot maintenance facilities,
They do not include installation and base support-or housekeeping-
functions which have been generally conceded to be legitimate
subjects of contract review. 2

IPub, L. No. 98-525, § 106(a), 98 Stat, 2610 (1984).
2127 Cong. Rec. 13468 (May 23, 1984) (statement by Rep. Nichols).
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The Senate version of that bill contained comparable language, but with responsibility
accruing to the Secretary of Defense. The Senate language did not contain a "hold and wait"
period from notification of waiver until implementation and did not contain a moratorium on
conversion between the enactment of the legislation and the submission of the first core logistics
report.

The Senate language arose as an amendment to the bill during floor debates, The
amendment sponsor indicated that "critical logistics and readiness tasks and mission essential
activities ., are the basic jobs that should be under the direct control of DOD because they are
absolutely necessary for mobilization programs, national defense contingency situations, and other
emergency requirements, ,,3

The conferees agreed to assign the responsibilities to the Secretary of Defense but adopted
the House "hold and wait" period before a waiver is implemented, The conferees agreed to delete
the House moratorium period.4

The law was amended the following year to specify core-logistics functions at Defense
depot activities subject to the contracting out limitation, The subsequent amendment identified
depot-maintenance of combat, combat support and combat service support materials at eight
separate Defense depot activities, 5

Technical, clarifying amendments were made to this section in 1989,6

3.5.4.3. Law in Practice

This section is implemented at 32 C,F,R, Part 169b, and DOD Directive 4151,18 (August
12, 1992).

The Council of Defense and Space Industry Associations (CODSJA) recommended to the
Panel repeal of' this statute on the basis that all depot-level maintenance fumnctions should be
competed freely with the private sector. CODSIA states:

Industry's concern is that DOD and the services are deciding to
preserve and enlarge their internal organic capacity at the expense
of the private sector without the analysis of the impact of such
decisions, This can and will have damaging implications for the
long-term health of the industrial base .... ,7

3130 Cong, Rec, 17225 (June 20, 1984) (statement by Sen, Hollings),
4H.R. CONiy, REP, 1080, 98th Cong,, 2d Sess, 283-284 (1984),
5Pub. L. No, 99-145, § 1231, 99 Stat, 731 (1986).
6Pub, L. No. 101-189, § !622(c)(7), 103 Stat. 1604 (1989),
7Memorandum from Council of Defense mid Space Industry Associations, (CODSIA), to Messrs, Anthony
Gamboa and LeRoy Haugh, dated 16 Oct. 1992,
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3.5.4.4. Recommendation and Justification

Amend to clarify authority of Secretary of Defense to Establish
core requirements.

The Panel recommends retention of the basic, core logistic standard of this statute.8 The
Panel has retained, in the new core logistics statute at 24XY, the definition of core currently set
forth in this statute. The Panel believes that the Secretary of Defense or secretaries of the military
departments should have the management discretion to establish core requirements under an
established Department methodology. The general rule should remain that performance of such
core requirements should, as a general rule, remain in-house but may be competed between
relevant DOD activities, when appropriate. Further, such activities should be exempt from the
provisions of Circular A-76, as they are under the current statute.9

The maintenance in-house of core logistics functions is essentially an industrial base
issue10. Further, the criticality of a well-trained maintenance capability was demonstrated during
Operation Desert Storm/Desert Shield, A recent, preliminary study by the House of
Representatives Armed Services Committee noted that, to a substantial degree, the success of
high technology weaponry durbig that operation was "due to the remarkable job performed by
thousands of maintenance crews," 11 Clearly, private sectc: maintenance capabilities contributed
significantly to that effort. And, the Panel concurs with the view presented by private sector
commenters that mobilization base concerns require preservation of an adequate private sector
capability, as well as a public sect,,-r one. The Panel also notes the recent conclusions of the
Office of Technology Assessment that, in the future, an adequate industrial base will require an
appropriate mix of private and public sector capabilities.12 The Panel believes that the proposed
statutory language will provide the optimum flexibility to attain an appropriate mix, while still
supporting the rationale underlying this section when originally enacted, i.e., that core logistics
must be maintained in-house to preserve readiness and mobilization capabilities within DOD.

Informal comments received from the Office of the Assistant Secretary of Defense
(Production and Logistics), Maintenance Policy Directorate, indicate concern that the "proposal
goes beyond current law and will add restrictions on the Department's ability to accomplish

8The Panel would delete the identification of depot-level maintenance of specific fiacilities containod in Pub. L. 99-
145, as setting forth the basic principle regarding in-house performance of those logistics functions identified by
the Secretary of Defense is core, contrary to the goal of a simplified statute setting forth only broad guidelines.
9Because much di3cretion rests with the Secretary, the Panel believes that it is unnecessary to retain the waiver
authority currentiy present in the statute.
10Sce. Building Future Security: Strategies for Restructuring the Defense Technology And Industral Ba, Ofce
of Technology Assessment, U,S, Congress (June 1992), chapter 5,. "The Maintenance Base." That Report notes
that maintenance capabilities will become even more critical as greater reliance is placed on upgrades of existing
systems and as systems become more technologically complex.
I1Defenise for a New Era: Lessons of the Persian Gulf War. U.S. House of Representatives, Committee on Armed
Services, March 30, 1992, pp. 16-17.
12Supra note 10.
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workload consolidations and eliminate inefficient operations." 13 However, the Panel notes that,
under the proposed statute, the Secretary retains full discretion to establish core in the first
instance. Thus, the Panel does not concur in the belief that the proposal unduly restricts
management flexibility in this area.

3.5.4.5. Relationship to Objectives

Amendment of this statute will further the goal of streamlining and simplifying the DOD
"acquisition process,

3.5.4.6. Proposed Statute

The proposed statute 10 U.S.C. § 24XY, at subsections (a) and (b), provides as follows:

(a) POLICY - It is essential for the national defense that Department of Defense activities
maintain a core logistics capability (including personnel, equipment, and facilities) sufficient to
ensure a ready and controlled source of technical competence and resources necessary for an
effective and timely response to national defense contingency situations and other emergency
requirements.

(b) Accordingly, the Secretary of Defense or secretary of a military department shall identify those
logistics activities that are necessary to maintain the logistics capabilities described in subsection
(a).

(1) Notwithstanding any other provision of law, the Secretary of Defense or secretary of a
military department shall have the modification, depot maintenance, and repair of defense-related
material performed by Government or military personnel at activities identified in subsection (b)
as the secretary determines necessary to maintain the core logistics capabilities described in
subsection (a).

(2) The Secretary of Defense or the secretary of a military department may use
competition among these Government-owned facilities to determine which entity can most
efficiently perform the core logistics requirements described at subsection (a) above, considering
both cost and performance factors.

Current Statutes

The text of the current law is as follows:

10 U.S.C. § 2464. Core logistics functions

(a) Necessity for core logistics capability.

13Datafax transmission from Mr. Beim Staples, Office of the Assistant Secretary of Defense (Production and
Logistics), Maintenance Policy Directorate, to Ms. Theresa Squillacote, dated 18 Nov. 1992.
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(1) It is essential for the national defense that Department of Defense activities maintain a
logistics capability (including personnel, equipment, and facilities) to ensure a ready and
controlled source of technical competence and resources necessary to ensure effective and timely
response to a mobilization, national defense contingency situations, and other emergency
requirements.

(2) The Secretary of Defense shall identify those logistics activities that are necessar, to

maintain the logistics capability described in paragraph (1).

(b) Limitation on contracting.

(1) Except as provided in paragraph (2), performance of a logistics activity identified by
the Secretary under subsection (a)(2), and performance of a function of the Department of
Defense described in section 1231(b) of the Department of Defense Authorization Act, 1986
(Public Law 99-145; 99 Stat. 731), may not be contracted for performance by non-Government
personnel under the procedures and requirements of Office of Management and Budget Circular
A-76 or any successor administrative regulation or policy (hereinafter in this section referred to as
OMB Circular A-76).

(2) The Secretary of Defense may waive paragraph (1) in the case of any such logistics
activity or function and provide that performance of such activity or function shall be considered
for conversion to contractor performance in accordance with OMB Circular A-76. Any such
waiver shall be made under regulations prescribed by the Secretary and shall be based on a
determination by the Secretary that Government performance of the activity or function is no
longer required for national defense reasons, Such regulations shall include criteria for
determining whether Government performance of any such activity or function is no longer
required for national defense reasons.

(3) A waiver under paragraph (2) may not take effect until--

(A) the Secretary submits a report on the waiver to the Committees on Armed
Services and the Committees on Appropriations of the Senate and House of Representatives; and

(B) a period of 20 days of continuous session of Congress or 40 calendar days has
passed after the receipt of the report by those committees,

(4) For purposes of paragraph (3)(B), the continuity of a session of Congress is broken
only by an adjournment sine die, and the days on which either House is not in session because of
an adjournment of more than three days to a day certain are excluded in the computation of such
20-day period.
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3.5.5. 10 U.S.C. § 2465

Prohibition on contracts for performance of firefighting or
security-guard functions

3.5.5.1. Summary of Law

This section provides that DOD funds rnmy not be spent to enter into contracts for the
performance of firefighting or security-guard functicons at any military installation or facility. The
prohibition does not apply to contracts for services at locations outside the United States where
armed forces members, otherwise involved in unit readiness, would be performing the function.
Nor does it apply to contracts for service;j at GOCO facilities or for contracts extant on
September 24, 1983.

3.5.5.2. Background of Law

This section was first enacted by the National Defense Authorization Act for Fiscal Year
1987.1 The Senate version of that bill contained a provision that would extend for one year a
freestanding, public law provision setting forth the same prohibition. The Senate language also
contained a reporting requirement to retview the performance standards and those inherently
governmental activities within the firefighting fuinction, and an estimate of cost savings associated
with such contracting out over a five year period. The Senate Report indicated that firefighters
would continue to be exempt until the congressional report indicated what positions could be
contracted out in the future,2

The House version of the bill proposed codification of a permanent prohibition on
firefighting functions currently being performed by DOD civilians, with the exceptions as currently
listed, In conference, the House version was adopted. The conferees also agreed to extend the
current prohibition on conversion of security guard functions for one additional year, unless the
Secretary of Defense determines that such conversion would not adversely affect installation
security, safety and readiness. 3

3.5.5.3. Law in Practice

There is no direct, regulatory implementation of this section.

The Department of the Army, Office of the Judge Advocate General, the Assistant
Secretary of Defense (Production and Logistics), Installations, and Department of the Navy,
Office of the Chief of Naval Operations, Shore Activities Division, all recommend repeal of this
statute, Comments received from the Navy office noted that this statute presented special

1Pub. L. No. 99-661, § 1222(a), 100 Stat. 3976 (1986).
2S. REP. No, 331, 99th Cong,, 1st Sess. 277-78 (1986).
3 H.R. R•P, No. 1001, 99th Cong., lst Sess, 526 (1936).
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problems diring Operation Desert Shield/Desert Storm, In one case, the Commander of the
National Naval Medical Center advised the Chief of Naval Operations that he intended to use
contract personnel to supplement his in-house guard force in light of a perceived terrorist threat
and the lack of in-house personnel to fill existing vacancies. He was unable to do so because of
this statutory prohibition. The commander advised that the National Naval Medical Center, a
high visibility target, was placed at significant risk because of the prohibition. 4

The Navy further notes numerous instances of short-term guard requirements that would
have been ideally suited for contract support but instead were met by increased overtime or by
diversion of resources from other requirements. Finally, the Navy also notes that there are
locations that are uniquely suited for contract performance of such functions, For example, a
radar site at Amchitka, Alaska was intended to be maintained by contract personnel. Use of
sailors or government civilians to perform security-guard and firefighting functions at such a
remote site has been highly unproductive given the overall reliance on a single contract for all
other support services. After extensive efforts, the Navy was able to obtain specific, legislative
relief from this prohibition for this one site.5

The Department of the Army, Office of the Judge Advocate General provides additional
support for repeal of this statute. That Office notes that this statute prevents the Army from
eliminating duplicative and costly firefighting services where army installations adjoin
metropolitan areas that have robust firefighting departments. The installation is forced to maintain
a complete in-house force, the cost of which is not warranted by the limited firefightirng
requirements of the institution. Further, that office states that a number of installations will incur
substantial firefighting service costs as a result of the base closure and realignment initiatives. In
one case, firefighting services will constitute over 60% of the support costs at one small
installation that will be placed in an inactive status.6

3.5.5.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this statute in its entirety. As the numerous examples set
forth above demonstrate, this blanket statutory prohibition has significantly impeded management
flexibility, has increased costs, and in soeie instances, has seriously hampered military mission
requirements. The ability to decide whether or not to contract for such functions should be left to
management discretion based on traditional contracting out principles.

4Muinorandum from Mr. Theodore Fredman, Assistant to the General Counsel (FOIA), Department of the Navy,,
to Acquisition Law Task Force, dated 14 Sep. 1992.
51d.
6Memorandum from Col. Paul C. Smith, Chief, Contract Law Division, Department of the Army, Office of tho
Judge Advocate General, to DOD Advisory Panel, dated 14 Sep. 1992.
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3.5.5.5. Relationship to Objectives

Repeal of this statute will further the best int arests of the DOD by eliminating a barrier to
more efficient and economical operation of some of ts facilities.
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3.5.6. 10 U.S.C. § 2466

Limitations on the performance of depot level maintenance of
materiel

3.5.6.1. Summary of Law

This section prohibits Defense Agencies and Military Departments from contracting out
more than 40% of their respective depot maintenance workloads for performance by the private
sector, With regard to aviation depot-level maintenance only, the Army must retain at least 50%
of the workload in-house in fiscal year 1993, with this requirement increasing by 5% each year
through 1995, The section provides that the respective military department secretaries and the
Secretary of Defense for a Defense Agency may waive this restriction when necessary for national
security and upon notification to the Congress, The section further provides that DOD civilian
employees involved in the depot-level maintenance of material may not be managed on the basis
of any end-strength constraints or numbers of employees limitation, but must be managed solely
by available workloads and funding.

The Sacramento Army depot in California is expressly exempted from the contracting out
prohibition. The respective military department secretaries and the Secretary of Defense are to
report to Congress by January 15, 1994 on the progress of maintaining this level of in-house
depot-level maintenance, Finally, the section prohibits the secretaries from canceling a depot-
level maintenance contract to comply with the requirements of the section,

3.5.6.2. Background of Law

This section was first enacted by the National Defense Authorization Act for Fiscal Year
1989.1 The original language provided that the Secretary of Defense shall prohibit the secretaries
of the Army and Air Force, in selecting a depot maintenance service entity, from competing
among maintenance activities of their respective departments or between such activities and a
private contractor, This provision originated in the House version of the bill. The House
Committee Report merely restated the statutory prohibition, 2

The section was amended in 1989 to clarify the extant prohibition and to make other,
technical clarifications,3

In 1990, operation of the blanket prohibition was suspended for a one-year period to allow
an evaluation of a pilot program for competition of depot maintenance workload in the Army and
Air Force, The one-year pilot program was limited to one Air Force logistics center and one
Army depot, and recommended to include one Navy aviation center. In implementing the pilot

1Pub. L. No. 456, § 326(a), 102 Stat. 1955 (1988).2H.R. REP. No. 563, 1001h Cong., 1st Sess. 232 (1988).
3Pub. L. No. 189, §313, 103 Stat 1412 (1989).
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program, the Secretary of Defense was to ensure that all competing DOD activities submit bids
with comparable estimates for direct and indirect cost factors. The Secretary was also required to
report to the congressional defense committees on the program's results by March 31, 1992.
Agreement on the pilot program was reached in conference in lieu of a Senate proposal to repeal
10 U.S.C. § 2466 in its entirety.4 That same year the Defense Appropriations Act authorized a
broader competition among the depots and the private sector. The competition was not limited to
one Army and one Air Force activity but had to involve the modification, depot maintenance or
repair of aircraft, vehicles or vessels,5

In 1991, section 2466 was amended to eliminate the blanket prohibition on competitions
entirely, and instead require that at least 60% of the depot-level maintenance of the Army and Air
Force be performed by government employees.6 This limitation was to be measured in fiscal year
dollars.7 The House version of the bill would have allowed DOD to compete annually between
$5 to $15 million of depot maintenance workload with the private sector and would have limited
competition to 40% of depot workload. The House Committee Report based this proposal on
concerns regarding a DOD proposal to compete between depots and private contractors.
Specifically, such competition would:

(1) add bid and proposal costs to government activities that
bid;

(2) skew establishment of those core in-house maintenance
levels necessary to surge in critical military situations, and

(3) result in an unequal playing field because of excessive,
continuing costs that must be included in the government's bid,8

The Senate version of the bill would have extended the existing pilot program and
repealed the extant prohibition entirely,

In conference, the Senate receded with amendments that codified the 60% in-house
performance minimum, the prohibition on management by end-strength, waiver authority and
reporting requirement, 9

The same public law also contained a freestanding provision authorizing a depot
maintenance competition pilot program for the Army and Air Force during fiscal years 1992 and
1993 for up to 10% of all depot-level maintenance n= required to be performed in-house under
the newly-enacted law, 10 A report with a five-year strategy for use of competition in this area

4Pub, L. No. 101-510, § 922. See 11. R, Rep. No, 923, 101st Cong., lst Seas. 195 (1990).
5Pub, L. No, 101-511, § 8072, 104 Stat. 1891 (1990),6pub, L. No. 102-190, § 314, 105 Stat. 1457 (1991).
7H. R. CONF. REP, No. 311, 102d Cong., 1st Sess, 526 (1991).
8H.R, PEP. No. 60, 102d Cong,, 1st Sess. 195 (1991).
9H.R. CONK. REP. N(. 311, 102d Cong,, lst Sess, 526-27 (1991).
10Once again the Appropriations Act also contained a provision authorizing depot-level maintenance competitions
that differed from the pilot program, Pub. L. No. 102-172, § 8120, 105 Stat, 1204 (1991).
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must be submitted to the Congress by December 1, 1993, The same provision also prohibited the
military department secretaries from canceling any extant contract to comply with the new law.

The National Defense Authorization Act for Fiscal Year 1993 converted the affirmative
60% in-house requirement for depot-level maintenance workload to a prohibition against
contracting out more than 40% of the workload. 11 The limitation was also extended to the Navy
and Defense agencies. The legislative history indicates that the prohibition should not be
measured by each type of equipment or material, 12 In addition, the Act again amended subsection
(a) to permit the Secretary of the Army to maintain only a 50% in-house workload requirement as
to Army aviation, although that figure increases each year by 5% through 1995. That Act
extended the reporting requirement and added the current contract cancellation prohibition.
Finally, that Act also repealed the pilot program for depot-level maintenance competition. The
provision authorizing depot-level maintenance competitions in the last two appropriations acts
was also repealed.-

At the same time, Congress added a new provision to chapter 146 of Title 10 regarding
depot-level maintenance workloads. Section 2469 now requires that DOD and the military
departments use competitive procedures before selecting a new entity, presumably public or
private, to perform a depot maintenance workload with a value of $3 million or more and
presently being performed by a DOD depot-level activity. 13

3.5.6.3. Law in Practice

This section is implemented by DOD Directive 4151,18, "Maintenance of Military
Materiel," (August 12, 1992). That Directive states that "it is DOD policy that the DOD
Components shall provide an adequate program for maintenance of assigned materiel . . , to (a)
meet peacetime readiness and combat sustainability objectives [and] (b) provide for applicable
mobilization and surge requirements.' 14 The Defense Depot Maintenance Council coordinates
depot maintenance activities within DOD and its components,

The Defense Depot Maintenance Council Corporate Business Plan states that "DOD's
policy is to maintain the most efficient core logistics capability for performing mission essential
depot maintenance in support of the full range of military contingencies" and that "core capability
will be used to satisfy a portion of peacetime requirements." 15 That Plan further defines core as:

Core is an integral part of a depot maintenance skill and resource
base which shall be maintained within depot activities to meet
contingency requirements. It will comprise only a minimum level of
mission essential capability either tinder the control of an assigned

1I Pub. L, No. 102-484, §§ 351-354, 106 Stat, 2377-379 (1992).
12H, R, Rep. No. 966, 102nd Cong,. 2nd Sass, 687 (1992).
13Pub. L. No, 484, § 353, 106 Stat. 2378-379 (1992).
14 H.R, REP. No, 563, 100th Cong., lst Seass. 232 (1988).

15 As issued Dec. 1991, at 33,
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or jointly determined DOD Component where economic and
strategic considerations warrant, 16

Finally, the DOD Cost Comparison Handbook is used to establish standards of cost
comparability among bids in public/private competitions in this area.

With respect to this statute, U.S. Army Tank-Automotive Command notes that this statute
should be considered for consolidation with 10 U.S.C. § 2464, That recommendation is based on
the fact that this statute's legislative history indicates that the 60%/40% split is guided by the same
reservation of "core workload" principle that exists in the core logistics concept. 17

The Council of Defense and Space Industry Associations (CODSIA) recommended to the
Panel that this statute should be repealed in its entirety as there is no justification for an arbitrary
statutory limitation on the amount of work that should be withheld from private sector
contracting,18 CODSIA notes that the maintenance of private sector capabilities in this area is
just as crucial to an effective maintenance base as are in-house capabilities, 19 The Department of
the Army, Office of the Judge Advocate General, also comments that this statute warrants repeal,
on the basis that such functions should be competed under standard, A-76 procedures, 20

3.5.6.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this statute, The Panel believes that maintenance of an
arbitrary standard for in-house, depot-level maintenance by DOD impedes effective management
in this area,

In 1990, the Depot Competition Pilot Program initially was limited to one selected Army
depot. It was expanded the next year to 4% depot workload, The National Defense
Authorization Act for Fiscal Year 1993 repealed this program in its entirety. Competitions are
required now by 10 U.S.C. § 2469 in certain instances, Furthermore, in the Appropriations Act,
competitions are authorized in almost all cases during FY 93.21

However, under the maze of legislation, it remains unclear whether, and to what degree,
public/private or public/public competition may occur for unrestricted workload. Rather, the
Panel believes that the level of mandatory, in-house depot level maintenance should be explicitly
guided by the concept of core that underlies the statutory prescription in 10 U.S.C. § 2464, i.e.,

161d,
17Meimorandum from Mr. Allan Kalt, Chief, Procurement Law Division, US Army Tank-Automotive Command,
to Commander, US Army Materiel Command, dated 1 Sep. 1992,
18Memorandum from Council of Defense and Space Industry Associations (CODSIA), to Messrs. Anthony
Gamboa and LeRoy Haugh, dated 16 Oct, 1992.
191d.
20Memorandum from Col. Paul C. Smith, Chief, Contract Law Division, Department of the Army, Office of the
Judge Advocate General, to DOD Advisory Panel, dated 14 Sep. 1992,
2 1Pub. L. No. 102.396, § 9095, 106 Stat. 1924 (1992),

3-272



that level of maintenance capability necessary to sustain an effec•tive, in-house maintenance base.
That level should be determined at the discretion of the Secretary of Defense or military
department secretary. Irdeed, as noted above, the Defense Depot Maintenance Council uses a
parallel core concept to manage depot maintenance within the Department. That same concept is
also stated DOD policy as set forth in the relevant DOD Directive.

In its proposed 10 U.S.C. § 24XY, the Panel would require that this core maintenance
capability be performed in-house. However, the assignment of in-house performance workload
can be determined by competitions between government entities or by direct assignment to such
entities. The Panel believes that in-house competitions can increase efficiencies in government
activity operations and should be one avenue of workloading available to the Department. 22

Above that core level, the secretaries should be permitted, but not required, to compete all
remaining workload to achieve the best-value performance for the government, Such competition
should include public/public, public/private, and private/private competitions. In such
competitions, the Panel reconmmnds a requirement that all "bids shall accurately disclose all costs
properly and consistently derived from accounting systems and practices that comply with laws,
policies and standards applicable to those entities,"23 This requirement attempts to address some
of the issues that concerned Congress when it extended the pilot program in 1991 and specifically
addresses the issue of the incomparability of bids among and between public and private entities,
The details of comparable cost estimation among bids should be established through regulatory
guidance, as it is now through the DOD Cost Comparison Handbook. 24

The Panel also recommends repealing the newly enacted section 2469. The statute
requires competitions before changing the performance of depot-level maintenance workloads,
valued at $3 million or more, from a DOD depot activity to a private contractor, The statute may
even require competitions before changing performance from one in-house activity to another in
house-activity. While in-house competitions may in certain instances increase efficiencies, they
should not be the sole method for distributing workload within the Department, The same is true

221n support of this amendment, the Panel notes that DOD Directive 4151.18, cited above, already requires the
DOD components to "improve efficiency and effectiveness of DOD depot maintenance operations through depot
maintenance interservicing of similar equipment and competition between depot maintenance activities and private
entities. " Id. at 4.
23This provision would obviate further requirements as to cost comparability in public/private competitions in
National Defense Appropriations Acts for FY 91 and 92, (§§ 8072 and 8120, respectively).
24Under the DOD Appropriations Act for FY 1993, cost comparability must now be certified by the Defense
Contract Audit Agency (DCAA), Pub. L, No, 102-396, § 9095, 106 Stat. 1924 (1992). A staff membcr of the
Defense Subcommittee, Senate Appropriations Committee, orally reported to a staff member of the Acquisition
Law Task Force that this provision was inserted because it had been DOD policy for the DCAA to conduct pre-
award audits. Thus, the provision was intended to conform the law to stated DOD policy, However, the
Maintenance and Production Directorate, Assistant Secretary of Defense (Production and Logistics), orally reports
that this conclusion by the Subcommittee was inaccurate, The DOD Inspector General had, on limited occasion,
previously permitted DCAA to conduct pre-award audits, but only upon the request of the contracting officer. The
DOD Comptroller is currently seeking an exemption from this Appropriations Act provision. A case is currently
pending beforo the DAR Council to implement the cost requirements associated with depot-level maintenance
competitions (DAR Case 91-354).
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for public/private competitions. As the statute now reads there is not even a waiver provision for
the competition requirement.

Finally, the Panel recommends retention of the current rule that all such competitions be

exempt from traditional, A-76 procedures.

3.5.6.5. Relationship to Objectives

Repeat of this statute will further the goal of streamlining and clarifying the DOD
acquisition process by setting forth one, unitary standard for core functions of the Department,
including critical, maintehnance base core functions.

3-274



3.5.7. 10 U.S.C. § 2467

Cost comparisons: requirements with respect to retirement costs
and consultation with employees

3.5.7.1. Summary of Law

This section requires DOD to include certain prescribed retirement and disability costs in
any cost comparison made under Circular A-76. It a!so requires DOD employees responsible for
making conversion decisions to consult regularly with the civilian employees who will be affected
by a decision, including any relevant labor organization,

3.5.7.2. Background of Law

This section was first enacted by the National Defense Authorization Act for Fiscal Year
1989,1 The language as adopted originated in the House version of the bill, The House
Committee Report contains no language regarding this specific provision. 2

3.5.7.3. Law in Practice

This authority is implemented in Title 32, Code of Federal Regulations--National Defense,
Subtitle A--Department of Defense, Part 169c, Commercial Activities Program, revised as of July
1, 1991, The requirements are also set forth in the DOD Instruction 4100.33,

The American Federation of Government Employees, Field Services Department, notes
with respect to this section that:

It is essential to maintain legislation requiring consultation with
employees during development of the performance work statement
and the most efficient organization study, These consultations are
an important step toward increasing the competitiveness of the in-
house bid, . . . [M]anagement publications herald employee
participation as a key step in cost reduction.3

IPub. L, No. 100-456, § 331(a), 102 Stat, 1955 (1988),
2 H.R. REP, No. 563, 100th Cong,, lst Sess. (April 5, 1988).
3 Letter from Mr, Robert Edgell, Deputy Director, American Federation of Government Employees, AFL-CIO,
Field Services Department, to Ms. Theresa Squillacote, dated 26 Aug. 1992.
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3.5.7.4. Recommendation Mnd Justification

Amend and Consolidate

The Panel would retain the basic cost and consultation requirements of this statute within
the consolidated statute 24XX, The Panel recommends amendment of the consultation
requirement to vest it in the Secretary of Defense or secretary of the military department, The
current requirement that each DOD officer responsible for the contracting decision shall consult
with affected employees is both cumbersome and ambiguous, Rather, the Panel would require the
Secretary of Defense or of the military department to implement fully the requirement to consult
with those affected employees. Similarly, the Panel would state that the requirement include
applicable retirement costs in broader terms, leaving it to the regulations to cite the specific,
federal employee retirement costs to be included,

3.5.7.5. Relationship to Objectives

Amendment and consolidation of this statute will further the goal of streamlining and
clarif•,ing the DOD acquisition process,

3.5.7.6. Proposed Statute

Subsection (b) and (c) of the proposed statute 10 U.S.C. § 24XX provides as follows:

(b) REALISTIC AND FAIR COST COMPARISONS-- For the purpose of determining whether
to contract with a source in the private sector, in contrast with performance by a government
source, for the performance of a DOD function on the basis of a cost comparison, the Secretary
of Defense or secretary of a military department shall ensure that all costs considered are realistic
and fbir, At a minimum, such estimated costs must include costs of quality assurance, technical
performance monitoring, liability Insurance, employee retirement and disability benefits, and all
other applicable overhead costs,

(c) CONSULTATION - The Secretary of Defense shall ensure that affected civilian employees
are consulted and that their views on the development and preparalion of any performance work
statements or management efficiency studies to be used in the cost comparison are obtained by
cognizant DOD officials. In the case of employees represented by a labor organization accorded
exclusive recognition under section 7111 of Title 5, U.S. Code, consultation with representative
of that labor organization shall satisfy the consultation requirement in this subsection, In the case
of employees not exclusively represented by a labor organization under section 7111 of Title 5,
consultation with appropriate representatives of those employees shall satisfy the consultation
requirement of this subsection,

Current Statutes

The text of the current § 2467, to be repealed and replaced by this proposed subsection, provides
as follows:
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§ 2467. Cost comparisons: requirements with respect to retirement costs and consultation with

employees

(a) REQUIREMENT TO INCLUDE RETIREMENT COSTS.

(1) In any comparison conducted by the Department of Defense under Office of
Management and Budget Circular A-76 (or any successor administrative regulation or policy) of
the cost of performing commercial activities by Departmenit of Defense personnel and the cost of
performing such activities by contractor personnel, the Secretary of Defense shall include
retirement system costs (as described in paragraphs (2) and (3)) of both the Department of
Defense and the contractor.

(2) The retirement system costs of the Department of Defense shall include (to the extent
applicable) the following:

(A) The cost of the Federal Employees' Retirement System, valued by using the
normal-cost percentage (as defined by section 8401(23) of title 5, United States Code).

(B) The cost of the Civil Service Retirement System under subchapter III of
chapter 83 of such title 5.

(C) The cost of the thrift savings plan under subchapter III of chapter 84 of such
title 5.

(D) The cost of the old age, survivors, and disability insurance taxes imposed
undei section 3111 (a) of the Internal Revenue Code of 1986

(3) The retirement system costs of the contractor shall include the cost of the old age,
survivors, and disability insurance taxes imposed under section 3111 (a) of the Internal Revenue
Code of 1986, the cost of thrift or other retirement savings plans, and other relevant retirement
costs.

(b) Requirement to consult DOD employees,

(1) Each officer or employee of the Department of Defense responsible for determining
under Office of Management and Budget Circular A-76 whether to convert to contractor
performance any commercial activity of the Department--

(A) shall, at least monthly during the development and preparation of the
performance work statement and the management efficiency study used in making that
determination, consult with civilian employees who will be affected by that determination and
consider the views of such employees on the development and preparation of that statement and
that study; and
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(B) may consult with such employees on other matters relating to that
determination.

(2)(A) In the case of employees represented by a labor In the case of employees
represented by a labor organization accorded exclusive recognition under section 7111 of title 5,
United State3 Code, consultation with representatives of that labor organization shall satisfy the
consultation requirement in paragraph (1).

(B) In the case of employees other than employees referred to in subparagraph(A),
consultation with appropriate representatives of those employees shall satisfy the consultation
requirement in paragraph (1).

(3) The Secretary of Defense shall prescribe regulations to carry out this subsection, The
regulations shall include provisions for the selection or designation of appropriate representatives
of employees referred to in paragraph (2)(B) for purposes of consultation required by paragraph
(1).
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3.5.8. 10 U.S.C. § 2468

Military Installations: authority of base commanders over
contracting for commercial activities

3.5.8.1. Summary of Law

This section provides that the Secretary of Defense shall direct that the commander of
each military installation shall have the authority to enter into contracts for performance of
commercial activities on that installation. This authority is subject to the authority, direction and
control of the Secretary. Commanders must first inventory in-house commercial activities, decide
which should be subject to A-76 procedures and solicit competitive proposals for those subject to
the process. The Secretary is required to prescribe regulations under which commanders exercise
this authority. The authority provided to base commanders by this section expires on September
30, 1993. The section also requires commanders, to the extent practicable, to assist in finding
suitable employment for employees displaced by contract,

3.5.8.2. Background of Law

This section was first enacted by the National Defense Authorization Act for Fiscal Years
1990-91.1 The language originated in the House version of the bill. The House provision was
intended to make permanent a prior authorization act provision (the Nichols Amendment) that
required the Secretary of Defense to delegate more authority over such contractors to base
commanders.

The Nichols Amendment originated as a floor amendment to the National Defense
Authorization Act for FY 1988 and 89.2 When it was introduced, the amendment sponsor noted
that the provision was based on a model installation program previously implemented by DOD
and intended to give wide latitude to base commanders to develop new and innovative
management techniques.3 Overall, the amendment was intended to address inadequacies in the
DOD contracting out program by putting greater authority in the hands of those closest to the
activities and personnel in question,4

When this provision was codified, the House Report contained an extensive discussion of
DOD contracting practices, based on hearings held earlier that year.5 The House Committee
noted that implementation of Circular A-76 through Executive Order 12615 was greatly
accelerating the conversion process, without adequate consideration of management, quality
assurance and operational requirements. The Report stated that the A-76 conversion that had

lPub. L. No. 101-189, § 1131(a)(1), 103 Stat. 1560 (1989).
2Pub. L. No. 100-180, § 1111, 101 Stat. 1146 (1987).
3133 Cong. Rec. 11891 (May 11, 1987)(remarks by Representativc Nichols).
41d.
5H.R. REP. No. 121, 101st Cong., 1st Sess. 195-99 (1989).
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occurred within the DOD had resulted in some savings and greater efficiencies. However, the
Committee noted recent instances (such as the trainer aircraft maintenance functions at Columbus
Air Force Base) in which the DOD commercial activities program had raised serious questions
about its quality and cost-effectiveness.

In particular, data indicated that the overall effect of the program was to increase defense
operation costs, Particular note was made of the costs involved in attempting to administer the
A-76 program. Such costs appeared to far exceed the estimated annual savings associated with
A-76 conversions. The Committee also noted the significant length of time required to complete
such conversion studies, and that O&M budgets were frequently used to pay commercial activity
costs that were often greater than the cost studies indicated.

In sum, the House Report stated:

[T]he Committee is concern [sic] that efforts to push the pace and
scope of the commercial activities program are not realistic and are
likely to result in increased cost, less efficiency and lower quality.

Consequently, the committee recommends approval of section
3441, which would place the Nichols amendment into permanent
law and continue the existing delegation of authority over the A-76
program to the base commander. The committee has conducted
continuous and careful oversight of the DOD commercial activities
program for almost a decade, and finds that the primary problem
with the program has been the inability of senior Executive Branch
policy makers to recognize the practical limitations of the program.
This failure to recognize reality has largely contributed to the
widespread dissatisfaction with the A-76 program in the field. ...

The Nichols amendment recognized the futility of trying to push the
pace and scope of the commercial activities program beyond the
Department's ability to perform quality cost comparisons that result
in cost effective contracts. Above all, it recognized the necessity to
have faith in the judgment of base commanders. ...

The committee recognizes that base commanders exercising this
authority are going to be facing tough decisions . . . Nevertheless,
the committee continues to believe that the man on the spot should
be allowed to use all available management tools, including
contracting out, and to make the final decision on A-76 reviews.6

61d. at 198-99.
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In conference, the Nichols Amendment authority was merely extended through September
30, 1990. The conferees directed the Secretary of Defense to report to the congressional defense
committees on the impact of this delegation. 7

This section was amended in 1990 by the National Defense Authorization Act for Fiscal
Year 1991, again extending the base commander authority for a one-year period, until September
30, 1990.8

In 1991, this section was amended to extend the authority until September 30, 1993.9 The
House had again sought to make the provision permanent law, while the Senate had sought to
repeal this section entirely. 10

3.5.8.3. Law in Practice

This section is implemented by DOD Directive 4100.33, and by Title 32--National
Defense, Subtitle A--Department of Defense, Part 169a, Commercial Activities Program, revised
as of July 1, 1991.

Numerous parties surveyed recommended repeal of this statute in its entirety. The
Department of the Navy, Chief of Naval Operations, Shore Activities Division, notes that,
because the A-76 cost comparison process can be disruptive in the short-term, many base
commanders elect to avoid conducting such comparisons even when they yield significant savings
and management cfficiencies in the long-term. 11 That Office states that providing this authority
to base commanders undercuts the chain-of-command in this area. 12 Assistant Secretary of
Defense (Production and Logistics), Installations, also recommends repeal of this statute as
diluting the authority of the Office of the Secretary of Defense and violating the concept of
"chain-of-command." 13  The Department of Air Force, Deputy Assistant Secretary
(Communications, Computers & Logistics), states with respect to this statute that:

Historically, the A-76 cost comparison process yields significant
savings and management efficiencies. Installation commanders may
have a different perspective of resource management and decisions
may at times not be in the best interest of the total Air Force. In
today's draw down environment, it is critical that our senior
leadership retain flexibility to make decisions affecting the
distribution of available resources in coordination with installation
commanders, This approach ensures both installation and Air

7H,R, REP, No, 331, 101st Cong,, 1st Sass, 649 (1989).
8Pub. L, No, 101-510, §921, 104 Stat. 1627 (1990).
9Pub. L. No, 102-190, § 315(a), 105 Stat, 1337 (1991),
10H.R. CONF. REP. No. 311, 102nd Cong., 1st Sass. 527 (1991).
11Meniorandum from Mr. Theodore Fredman, Assistant to the General Counsel (FOIA), Department of the Navy,
to Acquisition Law Task Force, dated 14 Sep. 1992.121d,
13 Memorandum from Mr. David L. Spoede, Special Assistant, Assistant Secretary of Defense (Production and
Logistics), to Acquisition Law Task Force, dated 29 Sep. 1992.
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Force-wide requirements are properly considered in the distribution

of our limited resources, 14

3.5.8.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this statute, The Panel concurs in the belief that this
statute undermines "chain-of-command" principles, The Panel agrees that appropriate input by a
base commander is necessary to effective decision-making in this area. However, that input
should be channeled through the chain-of command so that the final decision will incorporate a
broader, management perspective. The Panel believes that this principle is even more important in
this era of downsizing when limited resources will be available to accomplish a greater variety of
tasks.

3.5.8.5. Relationship to Objectives

Repeal of this statute will streamline the DOD acquisition process and promote the best
interests of the DOD by affording greater management flexibility in the contracting out process.

14Memorandum from Mr. Lloyd K. Mosemann, Deputy Assistant Secretary (Communications, Computers &
Logistics), Department of the Air Force, to DOD Advisory Panel, dated 21 Oct. 1992.
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3.5.9. 10 U.S.C. §§ 4532 and 9532

Factories and arsenals: manufacture at; abolition of

3.5.9.1. Summary of Laws

These sections, at subsection (a), authorize the secretaries of the Army and Air Force to
have supplies needed for their respective departments made in factories or arsenals owned by the
United States, so far as economical, The Army statute, at 10 U.S.C. § 4532(a), states that the
Secretary of the Army shall have supplies so manufactured. The Air Force authority, at 10 U.S.C.
§ 9532(a), states that the Secretary of the Air Force maY have supplies so manufactured.

These sections also provide at subsection (b) that the secretaries concerned may abolish
any U.S. arsenals considered unnecessary.

3.5.9.2. Background of Laws

The language in subsection (a) was originally enacted in 1920.1 The legislative history
indicates that the provision wis intended to cover the case of a factory that had been recently
purchased by the government and was then laying idle,2 The Comptroller General has interpreted
this and related legislative history as requiring that government-owned facilities should not be
permitted to lay idle if such facilities can produce defense needs at a cost no greater than that
offered by private industry, 3This language as it applied to the Army was expressly retained in Title
I of the Army Organization Act of 1950,4 The House Report on that legislation does not
expressly discuss the retention of this language.5

Subsection (a) as it applies to the Air Force was initially segregated and made applicable
to the Air Force by the National Security Act of 1947, In that legislation, the requirement of
subsection (a) was still mandatory. However, the Air Force Reorganization Act of 1951 repealed
and replaced pertinent provisions of the National Security Act of 1947.6 Under that legislation,
the word "shall" as used in the Army Arsenal statute was replaced by the word "may," making it
permissive for the Air Force to utilize gcvernment-owned factories or arsenals. Hearings on an
earlier version of this public law contain a dialogue between the House Armed Services
Committee chairman and the Air Force Secretary as to this change-

[Secretary]: Now, . . . we are changing 'shall' to 'may,' and I would
like to talk about that for one moment .... As the In iguage stood

IPub, L. No. 66-242, § 5, 41 Stat, 765 (1920).
259 Cong, Rec. 4156-157 (remarks of Mr, Caldwell),
3B-143232, unpublished advisory opinion from Mr. Joseph Campbell, Comptroller General, to Hon, F. Edward
Hobert, House Armed Services Committee, dated 15 Dec. 1960.
4Pub, L. No. 81-581, § 101, 64 Stat. 264 (1949).
5HR, REP, No. 2110, 81st Cong., 2d Sess. (1950).
6Pub. L. No. 82-150, §101(e), 65 Stat. 326 (1950).
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before our change, it meant that we were compelled to manufacture
at Government arsenals, . . . , all those supplies which we need
which can be manufactured or produced on an economical basis at
such arsenals
Now .. , we are in a period of expansion, and one of the policies
that we are trying to follow out is to see to it that we have the best
possible mobilization base ....
We do not fill [factories] to complete capacity. Now, why?
Because we want to have a base from which we can expand very
rapidly in time of need,

(Chairman]: So that you can make it if it is practical to do it in these
United States arsenals; and, if not, you have latitude,

[Secretary]: Yes, sir; that is what we are recommending .... 7

The House Report on this legislation indicated that the change was intended to make the
statutory language permissive.8

The language at 4532(a) has been interpreted by the Comptroller General as:

0 requiring mandatory use of government arsenals and
government-owned factories to manufacture or produce all of
its needs which could be so manufactured or produced on an
economical basis;

a applying to both GOGO and GOCO facilities;

0 evincing a congressional intent that government-owned
industrial facilities should not be permitted to lie idle if it is
possible to use such facilities to produce defense needs at a
cost no greater than the comparable private industry cost; and,

* requiring comparison only of actual, out-of-pocket costs from
producing at a government-owned facility. 9

The language at subsections (b) was first enacted by the Army Appropriations Act of 1853
and was retained in subsequent codifications. 10

7Hearings on H.R. 399 before Subcommittee No. 2 of the House Committee on Armed Services, 82d Cong., 1st
Sess. 30 (1951).
8See H,R. REP. No, 9, 82d Cong., Ist Seas. (1951).
9&S&Matter of Action Manuf CoQ, B-220013 (November 12, 1985), 85-2 Comp. Gen. Proc. Dec., and decisions
cited therein.
10 Army Appropriations Act of March 3, 1853, Revised Statutes, Sec. 1666.
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3.5.9.3. Laws in Practice

Section 4532 is implemented within the Department of the Army by "Implementation of
Statutory Authorities for Manufacturing by Army Industrial Facilities," Memorandum dated 20
July 1992,

Both the Department of the Army, Office of the Judge Advocate General, and the U.S.
Army, Tank and Automotive Command (TACOM), recommend that the Army's authority under
10 U.S.C. § 4532 be amended to give the secretary discretion to manufacture at in-house
facilities, rather than the mandatory requirement in the current statute. TACOM notes as follows:

The fact that the Army Arsenal Act is mandatory, the Air Force
Arsenal Act is permissive, and the Navy/Marine Corps have no
parallel statute at all, also presents a potential for inequitable
treatment among the services. In developing TACOM policy for
implementation of the Army's Flexible Computerized Integrated
Manufacturing (FCIM) initiative, a tn-service, Depot oriented
effort to develop state of the art manufacturing capability with
Army, Navy and Air Force Depots . . . , it became apparent that
participating Depots, regardless of which service, would receive
Arsenal Act evaluation (that is, out-of-pocket cost evaluation) for
FCIM targeted workload of $100,000 that had to go through the
Arsenal Act make/buy decision process, It is unknown what basis
of evaluation will be used by either the Air Force or the Navy in
considering Army Depot offers on Air Force or Navy work offered
up under this program. This situation makes it apparent that while
the Army must extend all the advantages of out-of-pocket cost
evaluation to the other services under its Arsenal Act procedures, it
is unclear what obligation, if any, exists for the other services to
extend the same treatment to the Army on their own acquisitions, 11

No specific comments were received from the Department of the Air Force with respect to

10 U.S.C. § 9532.

3.5.9.4. Recommendation and Justification

Amend and Consolidate

The Panel recommends that these authorities be amended and consolidated as set forth
below. The Army and Air Force both maintain specialized, in-house manufacturing capabilities.
These sections provide authority for the secretaries of those department to workload those
activities as needed to maintain adequate in-house manufacturing capabilities.

"Memorandum from Allan S. Kalt, Chief, Procurement Law Division, U.S. Army, Tank and Automatic
Command, to Comrnanccr, U.S. Army Mateidel Command, dated I Sep. 1992,
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The Panel considered, and rejected, amendment of these sections to track the same
requirements for core logistics functions set forth in proposed statute 10 U.S.C. § 24XY. The
Panel noted that the in-house manufacturing capability of the DOD is not as substantial as its in-
house maintenance capability, and therefore did not warrant the application of a comparable,
"core" concept.

The Panel does recommend, however, that the consolidated statute authorize the
secretaries to workload manufacturing requirements at their discretion. Thus, the Panel would
not maintain the mandatory authority currently set forth in section 4532. As noted in the
TACOM comments, the mandatory nature of the Army provision leads to a lack of uniformity
between the services in use of in-house industrial facilities and evaluation of offers from such
facilities. In the face of reduced defense budgets and corresponding decreases in depot and
arsenal workloads, the Army leadership has been confronted with reduced flexibility in managing
the industrial base by mandatory application of the Army Arsenal Act. This situation did not exist
wheni sufficient workload existed for depots and arsenals.

To the extent that depots have a manufacturing capacity incident to their maintenance
activities, such depots have been construed as factories under the Arsenal Act. As this capacity
becomes underutilized, depots have proposed to bid on new manufacturing within their
capabilities, and called for out-of-pocket evaluation.12 To the extent that the Arsenal Act applies
and unused manufacturing exists, the Army has no option but to allow the depot to compete on an
out-of-pocket basis, a significant advantage over private industry. Moving new manufacturing,
traditionally an activity performed by industry, complicates preservation of the private industrial
base. It is also anomalous because the main reason for depots is maintenance, not
manufacturing, 13 Workloading them with new production may detract from their ability to
respond to emergency maintenance requirements.

To a lesser extent, the same can be said of Arsenals which are manufacturing activities,
However, the problem has not arisen to any significant extent with Arsenals,

Discretionary authority will allow greater flexibility and avoid "boxing-in" the Army
leadership. At the same time, discretionary authority will permit efficient workloading of depots
and arsenals.

3.5.9.5. Relationship to Objectives

Amendment and consolidation of these sections will further the goal of streamlining and
simplifying the DOD acquisition process by setting forth a common, manufacturing authority for
DOD and its components.

12Letterkenny Army Depot proposed teaming with Rock Island Arsenal for the Army's Paladin program, an
upgrade of the M109 howitzer [the Army excluded the Depots under 10 U.S.C. § 2304(c)(3)I; Tooele Army Depot
proposed to compete for the Army's 2 and 1/2 ton truck service Life Extension Program [the Depot eventually
could not participate because engineering beyond their capability was required), Tooele Army Depot proposed to
compete for the Army's high mobility trailer bug [still under evaluation].
13See 10 U.S.C. 2364.
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3.5.9.6. Proposed Statute

Factories and arsenals: manufacture at;--bolition•-f

(a) The Secretary of the A ... A. FOr rshll.j Defense or secretary of a military department may
have supplies needed for the Department of Defense and its comoonents the A-MYAi... FeFe.
made in factories or arsenals owned by the United States. , se far- its these fat.i-s Or O....IS

can makee those supplies en an cceonmieel basis,

(b) The Secretary of Dfense or secretary of A militay department may abolish any United States
arsenal that he considers unnecessary.
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3.5.10. 10 U.S.C. § 2212

Contracted advisory and assistance services: accounting
procedures

3.5.10.1. Summary of the Law

This section requires the Secretary of Defense to require that each military department
maintain an accounting procedure to identify and control expenditures for contracted advisory and
assistance services, The Secretary of Defense is required to issue regulations identifying those
services deemed to be contracted advisory and assistance services and specifically those in direct
support of and, essential to a weapons system. The section then delineates numerous types of
services to be considered by the Secretary. The section requires that DOD budget documents
specifically identify the total amount requested for such services, and the amounts relative to each
category.

3.5.10.2. Background of the Law

This section was originally enacted by the DOD Authorization Act of 1986.1 The House
and Senate versions of that bill had contained comparable language on this issue. The section was
intended to establish congressional oversight of contracted advisory and assistance services
(CAAS) by requiring DOD to define separate categories of these services and to identify them
separately in budget exhibits to the Congress. In order to exempt, advisory services in support of
major weapon systems from any future CAAS controls, the section required separate accounting
of these system-based services and support,

Congress enacted this oversight provision because of the increased role that such
contracted services were playing in the development, production and maintenance of weapons and
logistics systems, and because of the lack of a clear definition in DOD of the various CAAS types:
Specifically,

The conferees believe that this process of defining the services
involved in [CAAS] and system services and support should enable
the Defense Department to present information and data on its
management of services provided by contractors in a manner which
will provide each of the services, the Secretary of Defense, and
Congress with a uniform system for recording CAAS expenditures
and projected spending, 2

IPub. L. No, 99-145, § 918, 9) Stat. 690 (1985).
2H.R. CONK. REP No, 235, 99th Cong., 2nd Soss. 526 (1985).
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3.5.10.3. Law in Practice

This section is implemented by DOD Directive 4205.2, "DOD-Contracted CAAS,"
(January 27, 1986), by DFARS subpart 237.2, "Service Contracting; Consulting Services" and
DFARS section 237.107, "Personal Services Contracts." 3

The Oftice of the Director, Defense Procurement recommends repeal of this statute as
diinlir.9tive of a recently-enacted permanent law provision in the Health and Human Services
Appropriations Act for FY 1993.4 That provision requires the Office of Management and Budget
to establish funding for consulting wrvipes for each department and agency as a separate object
class in each budget annually submitted to the Congress under 31 US.C. § 1105.5 A proposed
change to OMB Circular A-1 I will implement this new statutory requirement.

3.5.10.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this statute. The Panel agrees that this statutory
provision is duplicated by the provisions of new legislation. The scope of contracted advisory and
assistance services for which reporting is required is virtually coextensive under both statutes. In
addition, the Panel believes that it is more beneficial for this budgetary reporting requirement to
be centrally managed under established OMB procedures. It is redundant to maintain a separate,
comparable reporting requirement for DOD.

3.5.10.5. Relationship to Objectives

Repeal of this statute will streamline and simplify the DOD acquisition process by
eliminating a DOD-specific requirement that is now required of all federal agencies under another
statutory provision.

3Com11pparable statutory authority, at 41 U.S.C. § 405 (b), is implemented by FAR section 37.2, and OMB Circular
A- 120. "Guidelines for the Use of Advisory and Assistance Services," (Jan. 4,1988).
4 D)atIfax transmission from Mr. Robert Nernetz, Contracted Advisory and Assistance Services (Director, Defense
Procurement) to Ms. Theresa Squillacote, dated 6 Nov. 1992.
5 pub. L. No. 102-394, § 512, 106 Stat. 1826 (1992). This provision governs all federal agency budget submittals
to the Congress.
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3.5.11. 10 U.S.C. § 7314

Overhaul of naval vessels: competition between public and private
shipyards

3.5.11.1. Summary of the Law

This section compels the Secretary of the Navy to ensure that certain criteria are met in
competition between public and private shipyards for the repair, alteration, overhaul, or
conversion of naval vessels,

Specifically, the bid of any public shipyard must include the full costs to the United States
associated with future retirement benefits of civilian employees and, in a case in which equal
access tc the Navy supply system is not allowed to public anti private shipyards, a pro rata share
of the costs of the Navy supply system. For comparability analysis, any bid from a private
shipyard must include costs applicable to oversight of the contract by the appropriate Navy
supervisor of shipbuilding, conversion, and repair. Lastly, this section mandates that the award be
made using the results of the comparability analysis.

3.5.11.2. Background of the Law

This section was originally enacted by the National Defense Authorization Act for FY
1989.1 The provision was generated by a 1988 GAO Report reviewing the Navy's cost
comparability process in its public\private competitions. 2 That Report concluded that, while the
Navy's comparability analysis was designed to satisfy the requirement for certification of
comparability of all direct and indirect costs, there were additional costs to the Navy that had not
been added to public shipyard proposals for cost comparability purposes. Accordingly, the GAO
concluded that the Navy should add to those costs the cost to operate the Navy supply system
and the full retirement costs for shipyard civilian personnel.3 The GAO also concluded that the
private sector should include the government's contract and supply system administration costs.4

Based on these recommendations, the House proposed the instant statutory provision, and
the Senate receded in conference.'

IPub. L. No. 100-456, § 1275 (a)(1), 102 Stat. 2054 (1988),
2GAO-NSIAD 88-109, "Navy Maintenance: Competing Vessel Overhauls and Repairs Betm een k ,iblic and Private

Shipyards," B-229025, (March 1988).
3Jd., at 30.
41d.
5H.R. CONF. REP No. 100-989, 100th Cong., 2d Sess. 2588 (1988).
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3.5.11.3. Law in Practice

The Office of Counsel, Naval Sea Systems Command, urges retention of this section
because of need to maintain specifically identified cost categories for inclusion, or exclusion, in
public bids. 6 That Office notes, for example, that there are unique costs incurred by public
shipyards because of naval, industrial base policies. If public shipyards were obliged to include
such costs, they would be severely hampered in public/private competitions,7

3.5.11.4. Recommendation and Justification

Retain

The Panel recommends retention of this statute because it maintains fair competition
between public and private shipyards. The Panel notes that the proposed statute 24XY provides,
at subsection (d), that such bids must accurately disclose all costs properly and consistently
derived from accounting systems and practices that comply with laws, policies and standards
applicable to those entities. Despite this recommended language, the Panel recommends retention
of this Navy-specific cost provision because of unique concerns applicable to naval ship repair.
Specifically, naval industrial base policy presents an obstacle to an otherwise level playing field in
shipyard public/private competitions.

3.5.11.5. Relationship to Objectives

Retention of this section will promote greater efficiency in DOD acquisition practices and
preservation of the shipyard industrial base.

6Datafax transmission from Mr. Theodore Fredman, Assistant to the General Counsel (FOIA), Department of the
Navy, to Ms. Theresa Squillacote, dated 8 Dec. 1992,
71d., as supplemented by telephone conversation betweea Mr. Scott Garner, Ofrice of Cutnscl. Naval Sea Systems
Command, and Ms. Theresa Squillacote, Acquisition Law Task Force, on 6 Jan. 1992.
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3.6. Industrial Base and Manufacturing Technologv Laws

3.6.0. Introduction

The Panel considered within the scope of its review those laws within Title 10 concerning
DOD Industrial Base and Manufacturing Technology policies. 1 However, this area of defense
acquisition policy has been the subject of considerable legislative effort in the National Defense
Authorization Act for Fiscal Year 1993.2 That legislation repealed virtually all of these laws and
enacted in their place new, and much more detailed, policies regarding the defense technology and
industrial base.

The Panel believes that, because this body of legislation is new and untested, it is not
feasible to engage in a full-scale analysis of each new statutory section. However, the Panel also
believes that it is important to develop a position, albeit a generalized one, in this important area
of defense acquisition. Therefore, based on the legislative histories of the repealed statutes, the
comments that the Panel received during its survey of those laws, z review of the newly-enacted
legislation, and other research, the Panel has developed a generalized comment on the industrial
base legislation enacted in the National Defense Authorization Act for Fiscal Year 1993 This
comment is guided by the statement of gods and objectives adopted by the Panel,

Essentially, the Panel endorses the overall goal of this legislation, but notes that it contains
excessive detail, Also, the Panel recommends that Congress consider an additional policy
statement as to the interplay between domestic industrial base issues and international defense
trade and cooperation. Finally, the Panel notes that, in this era of downsizing, industrial base
issues are increasingly generating antitrust legal and policy issues. While such issues are outside
the scope of the Panel's review, they may warrant congressional scrutiny.

This subchapter summarizes the prior existing statutory structure, the newly enacted
legislation and its rationale, and then comments on the new legislation, including making specific
proposals where relevant,

3.6.0.1. The Prior Existing Statutes

a Section 2501: Secretary of Defense to guide the military departments on industrial
base policies, including analyses of industrial base capabilities, military mobilization
standards and commercial substitutes for military supplies.

0 Section 2502: Under Secretary of Defense (Acquisition) to establish policies requiring
industrial base analysis for major defense acquisition programs, including
manufacturing efficiencies, the use of advance technology in the acquisition phases,

110 U.S.C. §§ 2501 through 2517, except §§ 2504, 2505. 2506 and 2507, relating to Memoranda of
Understandings, Offsets, Procurement of Goods which are Other than American, and Miscellaneous Procurement
Limitations, which are discussed in Chapter 7 of this Report.
2Pub. L. No, 102-484, §§ 4201-4272, 106 Stat. 2658.770 (1992).
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and use of acquisition plans that encourage use of technulogies that reduce life-cycle
costs.

0 Section 2503: Under Secretary of Defense (Acquisition) to establish an Industrial
Base Office to develop and implement programs and policies for defense industrial
readiness, for use of advanced manufacturing technology and regulatory
improvements, and for worldwide assessment of critical technologies and defense-
related manufacturing capabilities.

0 Section 2504: Secretary of Defense to evaluate the impact of Defense Memoranda of
Understanding (MOUs) on industrial base and consult with Secretary of Commerce.

e Section 2505: President to establish an offset policy that offset contractual
arrangements must consider technology transfer and industrial base issues; prohibits
MOUs that would transfer defense technologies and adversely affect U.S. industrial
base; US. firms may protest technology transfers on that basis.

0 Section 2507: Miscellaneous domestic source procurement limitations (buses,
chemical weapons antidotes, specified valves and machines, carbonyl iron powders, air
circuit breakers, and typewriters),

0 Section 2509: Secretary of Defense to consult with Secretary of Commerce and
submit Defense Industrial Base Annual Report to Congress, including analysis of
capability of industrial base to meet national security needs, sector financial capability
to conduct R&D, to commercialize technologies, and to maintain and expand defense
production base,

* Section 2510: Secretary of Defense to monitor and report annually on textile
industrial base

* Section 2511-2518: Secretary of Defense to plan and implement Manufacturing
Technology program; specifically, must promote computer-integrated manufacturing,
concurrent engineering, subtier defense industries, and manufacturing extension
programs,

3.6.0.2 National Defense Authorization Act for Fiscal Year 1993: New Industrial Base
Legislation

Section 4101: Sets forth congressional findings with respect to defense conversion,
reinvestment and transition assistance, It specifically states that the defense buiiddown
must be structured in a manner that enhances the long-term ability of the US, to
maintain a strong and vibrant national technology and industrial base.
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0 Section 4201: States that legislative purpose is to enact policies and requirements
relating, inter alia, to the national technology and industrial base that further national
security objectives.

- Section 4202: Repeals Chapter 148 of Title 10 (other than 2504 through 2507) and
Chapter 149 (other than 2517 and 2518),3 Enacts new Chapter 148, consisting of 5
subchapters. Renumbers former §§ 2504, 2505, 2506 and 2507 as §§ 2531, 2532,
2533, 2534, respectively.

0 Section 4203: Sets forth definition section as first subchapter of new chapter 148.
Includes definitions of "dual-use" and "critical technology."

* Section 4211: Sets forth new statement of industrial base policy as 10 U.S.C. § 2501,
viz., that the national technology and industrial base must be capable of

--supplying the force structure as necessary to meet the objectives in the
President'3 national security report, the Secretary of Defense's policy report, and the future
years defense program;

--sustaining production, maintenance and repair, and logistics, for various types of

military operations;

--maintaining advanced R&D sufficient to ensure technological superiority;

--reconstituting the ability to supply and equip for a full-scale war or national
emergency.

The Act also sets forth policy relating to defense reinvestment and conversion and
commercial/military integration.

" Section 4212: Establishes, within a new 10 U.S.C. § 2502, a National Defense
Technology and Industrial Base Council, consisting of the Secretaries of DOD,
Commerce and Energy, to oversee industrial base planning and implementation within
the federal sector. The Council is also charged with chairing, initially, the Economic
Adjustment Committee.4

"• Section 4213: Provides, in a new 10 U.S.C. § 2503, for the Secretary of Defense, in
consultation with the Council, to establish a program for analysis of the technology

3Thls section also repeals most of Chapter 150 of Title 10, However, those statutes were not included within the
scope of the Panel's review.4This Committee was established by the National Defense Authorization Act for FY 1991, Pub. L. No. 101-510, §
4004, 104 Stat, 1849 (1990). The Conference Report for the FY 1993 National Defense Authorization Act states
that § 4212 is not intended to create a new bureaucracy, but to promote better coordination among the relevant
federal agencies, To that end, the Council is not to establish a now staff but to rely on its own agency resources.
H,R. CONF, REP No. 966, 102d Cong., 2d Seas. 878 (1992).
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and industrial base, That program must be administered by a federally funded research
and development center or private entity, or by the National Defense University. The
program must be coordinated with the Critical Technologies Institute. That program
must assemble and analyze information, and provide support to the Council.

" Section 4214: Provides, in a new 10 U.S.C. § 2504, that. the Secretary of Defense
shall establish within the National Defense University a Defense Economic Adjustment
Center to study conversion and reutilization issues.

" Section 4215: Requires the Council, in a new 10 U.S.C. § 2505, to prepare, annually
through 1997 and biennially thereafter, a comprehensive assessment of the capability
of the national technology and industrial base to attain each of the stated national
security objectives. The assessment must include a critical sector economic viability
analysis, with reference to the impact of program terminations and reductions on such
viability, and a separate critical technology analysis. The assessment shall include
considerations of foreign dependency.

"• Section 4216: Requires,

(a) in a new 10 U.S.C. § 2506, the Council to prepare, annually through 1997 and
biennially thereafter, a multiyear defense capability base plan coordinated within the
Federal sector, The plan must provide specific guidance for DOD policies to ensure
continued viability of each technology and industrial base sector, to reduce foreign source
dependency and provide for alternative sources, manage the Defense Industrial Reserve
and the DOD Manufacturing Technology program, to develop each critical technology,
coordinate DOD financial policies, to encourage the use of commercial products and
processes by DOD and DOE, and set forth DOD and DOE programs on conversion, and

(b) in a new 10 U.S.C. § 2440 (the major systems chapter), that major defense
acquisition programs include consideration of industrial base issues,

* Section 4217: Authorizes the President, in a new 10 U.S.C. § 2507, to collect that
data necessary for defense technology, industrial base or conversion analysis,

* Section 4218: Requires the Secretary of Defense to issue regulations for collection of
industrial base data and for development of plans required under new law. Also sets
forth specific requirements for textile and apparel industrial base issues.

0 Section 4219: Requires that regulations issued by Secretary of Defense must include
specified sector role financial capability, impact of DOD reductions, critical
technologies analyses, economic viability and foreign dependency. The analytic
requirements are set forth in detail in the statute.

* Section 4220: Requires that regulations issued by Secretary of Defense as to
development of industrial base periodic plan must address specified issues, including
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guidance as to manufacturing technology, critical technologies, financial policy,
commercial-military integration, and major programs.

0 Section 4221: Enacts new 10 U.S.C. § 2511 mandating the use of defense dual-use
critical technologies partnerships between DOD and private sector entities. Sets forth
significant detail as to selection criteria and management techniques.

0 Section 4222: Enacts now 10 U.S.C. § 2512 mandating the use of commercial-
military integration partnerships. Authorizes the Secretary of Defense to enter into
contracts or cooperative agreements with eligible firms and nonprofits to establish
such partnerships. Sets forth selection criteria and management techniques,

* Section 4223: Redesignates former 10 U.S.C. § 2524, relating to critical technologies
application centers, as 10 U.S.C. § 2513, and renames such centers as the regional
technology alliances assistance program.

0 Section 4224: Enacts new 10 U.S.C. § 2514, requiring the Secretary of Defense to
encourage technology transfer between DOD laboratories and research centers and
other entities, consistent with national security objectives, to examine and implement
methods to encourage transfer and to establish a program to diversify defense
laboratories,

* Section 4225: Enacts new 10 U.S.C. § 2515, requiring the Secretary of Defense to
establish within the OSD an Office of Technology Transition for the purpose of
ensuring that the technology developed for national security purposes is integrated into
the private sector.

0 Section 4226: Enacts new 10 U.S.C. § 2516, establishing a Military-Civilian
Integration and Technology Transfer Advisory Board, to ensure effective integration
of commercial technologies into defense industries, to ensure transfer of defense
technologies to civilian industry, to integrate civilian markets into dual-use technology
development strategies, and to ensure that dual use critical technologies are used in
carrying out defense reinvestment, diversification and conversion activities. Such
Board shall advise the Council.

0 Section 4227: Redesignates prior 10 U.S.C. § 2525, relating to Office for Foreign
Defense Technology Monitoring and Assessment, as new 10 U.S.C. § 2517,

0 Section 4228: Redesignates prior 10 U.S.C. § 2525, relating to Overseas Foreign
Defense Technology Monitoring and Assessment Financial Assistance Program, as
new 10 U.S.C. § 2518.

0 Section 4231: Enacts new 10 U.S.C. § 2521, requiring the Secretary of Defense to
establish a National Defense Manufacturing Technology Program to, among other
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things, provide centralized guidance and direction on all manufacturing technology
matters,

0 Section 4232: Transfers prior 10 U.S.C, § 2518, relating to Defense Advanced
Manufacturing Technology Partnerships, and redesignates as 10 U.S.C. § 2522,

* Section 4233: Transfers prior 10 U.S,C. § 2517, relating to Manufacturing Extension
Programs, and redesignates as 10 U.S.C. § 2523,

0 Section 4234: Enacts new 10 U.S.C. § 2524, requiring the Secretary of Defense to
establish defense dual-use assistance extension programs to assist DOD-dependent
industries in converting to commercial practices,

* Section 4235: Enacts new 10 U.S.C. § 2535, setting forth text of section 2 of the
Defense Industrial Reserve Act,

The above legislative sections constitute the disposition, under the National Defense
Authorization Act for Fiscal Year 1993, of those prior, industrial base-related statutes initially
included in the Panel's review.

3.6.0.3. Comment On New Legislation

Rationale of New Legislation

The new industrial base legislation originated in the Senate version of National Defense
Authorization Act for Fiscal Year 1993, The Senate Report to that bill set forth in detail the
underlying rationale for the proposed legislation,s That rationale drew heavily on prior testimony
and analysk on the defense technology and industrial base by the Office of Technology
Assessment (OTA),6 It also relied on analysis and conclusions in the April, 1992 Report of the
House Armed Services Committee Panel on the Structure of the U.S, Defense Industrial Base,7

As summarized in the Senate Report, 8 the proposed legislation was intended to address
the effect of the defense drawdown on the industrial base, Specifically, the Report noted that,
without high volume procurement contracts, defense-dependent companies will no longer be able
to recoup R&D investment and would significantly lessen such expenditures, Thus, the nation

5S. REP. No. 352, 102d Cong,, 2d Sess. 222 (1992).
6Redesigning Defense: Planning the Transition to the Future U.S. Defense Industrial Base, Office of Technology
Assessment, (July 1991) and Buildine Future Security: Strategies for Restructurina the Defense TchnolM_ and
In riia.lBas, Office of Technology Assessment (June 1992), See also "Statement Before the Subcommittee on
Defense Industry and Technology, Armed Services Committee, U.S. Senate," by Jack Nunn, Senior Analyst,
International Security and Commerce Program, Office of Technology Assessment, May 14, 1992; and "Statement
Before the Defense Policy Panel, Armed Services Committee, U.S. House of Representatives," by Katherine
Gillman, May 20, 1992,
7Future of the Defense Industrial Base, Report of the Structure of the U.S. Defense Industrial Base Panel of the
Committee on Armed Services, House of Representatives, 102d Cong., 2d Sess. (1992),
8S, RFP. No, 352, 102d Cong., 2d Seass. 216 (1992).
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would lose a significant amount of industry funded R&D, upon which not just defense, but the
economy as a whole, relies heavily. 9

The Senate Report expressly rejected the notion that market forces would be adequate to
ensure that the post-Cold War industrial and technology base would meet national security and
economic competitiveness needs. 10 In this respect, the proposed legislation adopts the view
stated by the OTA that the defense drawdown must be strategically managed.

The Senate Report criticized the DOD for failing adequately to undertake serious
technology and industrial base planning, noting that that failure has left the United States ill-
equipped to manage the defense drawdown. For example, the Report noted that many
commenters had raised the problem of an inadequate, centralized database upon which the
Department could effectively conduct sector analyses. 11

The Report relied upon the OTA concept of "proportional downsizing," i.e., restructuring
the base with a new allocation of resources and closer integration among R&D, production and
maintenance. In this manner, a high technology edge could be maintained by the U.S. through
such strategies as competitive prototyping, rather than fully fielded systems. The Report
summarized this distinction as maintenance of warm capacity, rather than a warm production
base, This goal would be achieved by greater integration of the civil and military sectors of the
economy, and specifically through greatly intensified encouragement and use of dual-use
technologies and manufacturing techniques by those private entities previously defense.
dependent, 12

To this end, the Senate bill proposed repeal of the broadly worded statutory guidance on
industrial base then contained in Title 10, and enactment of a highly detailed statutory scheme that
would establish a Tri-Agency Council (DOD, DOE and Commerce), supported by a federally
funded research and development center, to engage in extensive prescribed industrial base
assessments with equally extensive annual plans. The legislation also required extensive use of
dual use critical and manufacturing technology partnerships between the Department and private
entities, and mandated regional programs and field activities to build such partnerships.

In conference, tha Senate version was modified and streamlined. 13 The Secretary of
Defense's role in providing centralized guidance within the Department on industrial base
programming was strengthened and clarified (the new 10 U.S.C. § 2503). The role of the Tri-
Agency Council was clarified as being a consulting role; the conference agreement expressiy
stated that the bill was not intended to create a new bureaucracy. Finally, the detailed description
and number of the assessments and plans to be provided was somewhat modified.

91d. at 215-16.
101d.I Ild,
121d. at 216-2 18.
13H.R. CONF, REP No. 966, 102d Cong., 2d Sess. 874-81 (1992).
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Panel Position on New Legislation

Endorsement of Goal of New Legislation

Overall, the Panel endorses the direction of the industrial base legislation in the National
Defense Authorization Act for Fiscal Year 1993. The Panel bases this endorsement on the
consistency between the overall goal of this legislation -- greater integration of the civil and
military sectors of the economy through the development of dual use technologies with
commercial application -- and the goals and objectives adopted by the Panel, 14

The Panel recognizes that, in broader terms, the overall competitiveness of our national
economy is greatly dependent upon the increased development of commercial technologies, and
that the R&D edge to sustain and build such technologies will suffer in the defense drawdown
absent a concerted effort by the department to consciously foster their growth,

Comment On New Legislation

Despite endorsement of the goal of this new legislation, the Panel believes that the new
legislation could be improved in the following areas:

Excessive Legislative Detail

First, the Panel believes that the detailed nature of this legislation is excessive. In this
respect, it differs from the Panel Objective that acquisition laws should identify the broad policy
objectives and the fundamental requirements to be achieved, Detailed implementing methodology
should be reserved to the acquisition regulations.

The Panel recognizes the purpose behind such detail. The prior laws in this area within
Title 10 had merely set forth broad policy objectives, Yet the Congress viewed the department's
industrial base management as deficient, 15 The Panel notes as well that in conference there was a
reduction in the amount of detail initially contained in the Senate version. Most importantly, the
conference agreement retained the Secretary of Defense's broad authority to implement industrial
base planning centrally within the Department,

14Specifically, the Panel notes that Objectives 4, 5, 6 and 7, in the introduction to this Report, are furthered,
directly or indirectly, by this legislation.
l5Reoort to the Congress on the Defense Industrial Base, Department of Defense, Under Secretary of Defense
(Acquisition)(Production and Logistics), November, 1991 at p, ES-2 ("Although changes in the industrial base will
inevitably occur, this report highlights the fact that -- in all cases examined -. the resultant industrial base will be
fully adequate...."), One industry commenter as well noted that "the problem.-.is the seeming inability or reluctance
of the DOD to prioritize the issues addressed by [current] legislation.... Defense industrial base policy appears
unfocused.... DOD needs to define realistic industrial base goals." Letter from Mr, Ketneth G, Haug, Manager,
Contracts, Martin Marietta Corporation,, to Section 800 Panel, dated 8 July 1992,
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Coordinate with Defense Trade and Cooperation

Second, the Panel recommends that these laws should expressly require the Secretary of
Defense, and the supporting Tri-Agency Council, to consider issues of international procurement
and arms trade by the DOD in the industrial base assessment and planning. To that end, the Panel
suggests an additional policy statement as follows:

(x) POLICY OBJECTIVES RELATING TO DEFENSE
INTERNATIONAL TRADE-.It is the policy of Congress that the
United States attain the national defense technology and industrial
base objectives set forth above by fMlly coordinating domestic
defense acquisition practices with defense trade and cooperation,
under Chapter XX of this title, and foreign military sales and
assistance under Title 22 of the U.S. Code.

The Panel would also amend the assessment and planning statutes to expressly require that
the same consideration be made by the Council in those areas. 16

This proposal is based on the increased globalization of the defense industry, both within
the Department and within the private sector, In this era of downsizing, many U.S. defense
companies hope to use international collaboration to enter foreign markets with higher demand
and less regulation. Thus, there is both a flow of defense-related technologies out of the US. and
an increased reliance on foreign sources by the Department.17 As one Air Force commenter
noted,

The current world political situation and the global economy
suggest increased emphasis on internationalization of commerce.
Competition will occur on a global basis even among our allies...
It is confusing to impose restraints on the industrial base while [at]
the same time urging co-production, advanced manufacturing
technologies and foreign military sale to remain competitive in u
world market, When and if a development or technology is
transitioned to an ally/customer we should be assured that we are
working a next generation development/technology which
maintains a leadership position in the international marketplace. 18

16This recommendation parallels the Panel's recommendation in Chapter 7 of this Report, "Defense Trade and
Cooperation," that those statutes pertaining to defense MOUs and cooperative agreements, and domestic preference
statutes, be consolidated within a single chapter in Title 10, Several of the industrial base statutes left intact by the
National Defense Authorization Act for FY93 (the prior 10 U.S.C. § 2505, 2506 and 2507) have been proposed to
be relocated to this Chapter.
17See Arming Our Allies: Coooeration and Competition in Defense Technolo , Office of Technology Assessment
1990).
8Memorandum from Col. K, H. Keiber, Jr., Director of Manufacturing and Quality, HQ Air Force Materiel

Commaaid, DCS/Engincering and Technical Management, to DOD Advisory Panel, dated 28 July 1992.
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The Panel believes that effective domestic, industrial base analysis must also explicitly address
these international trade i~sues. They are, in effect, "two sides of the same coin."

Industrial Base and Antitrust Implications

Finally, the Panel notes that there is a matter within the area of defense industrial base
issues that is beyond the scope of its charter: the interplay of defense industrial base policies and
practices and the anti-trust laws. As a result of declining budgets, a number of defense
contractors have considered merger, joint venture, teaming arrangements and other means to
adjust to decreased business volume.

For example, in recent months, arrangements have been proposed by Alliant Techsystems
and Olin Corporation, by General Electric Aerospace Division and Martin Marietta and by
General Dynamics and Hughes Missile Division. These typem of transactions require analysis by
the contracting agencies and, in most instances, the formulation of agency positions in support or
opposition to the proposed arrangement. Antitrust laws play a major role in the success or failure
of the proposed arrauigements. Arrangements which are favorable from a defense industrial base
perspective may be objectionable under an antitrust analysis,

Both Congress and DOD are studying defense industrial base issues in order to determine
the most orderly and useful way to downsize but preserve critical industrial capabilities. Such
studies should address industrial base policies in light of antitrust laws, Congress and DOD
should consider legislative relief to permit appropriate downsizing without adverse antitrust
implications,
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3.7. Fuel AND Energy-Related Laws

3.7.0 Introduction

The laws considered within this subchapter are all statutory provisions that relate to fuel
or energy system procurement by the DOD. They are not now currently organized or grouped
within Title 10 on that basis,

The Panel's treatment of these sections is straightforward: the implementing DOD offices
were contacted to gain information concerning the continued utility of each section and whether
any need for amendment existed. Defense Fuel Supply Center (DFSC) and the Office of the
Assistant Secretary of Defense (Production & Logistics), Energy Policy Directorate, were the
primary relevant DOD offices, With one exception, dicussed below, those offices fully concur
with the recommendations and supporting rationale set forth in this subchapter.1 A comment
received from a private petroleum industry association also concurred with these
recommendations, 2 Finally, the Department of the Air Force, Office of the General Counsel, also
supported the Panel's proposed disposition of these statutes, 3

Some of the sections dealt directly with fuel and petroleum acquisition by DFSC. For
example, DFSC sought, and the Panel recommended, amendment of DFSC's authority to waive
contract procedures at 10 U.S.C. § 2404 to obtain authority to sell excess petroleum sto"es and
credit those proceeds to applicable appropriations. The Panel also recommended a modification
in DFSC's authority to contract for storage and management of fuels to accommodate
management-only contracts.

Similarly, DFSC sought repeal of a prohibition on the purchase of Angolan petroleum
products, However, this provision was recently modified in the National Defense Authorization
Act for FY 1993,4 Under this modification, the prohibition ceases to become effective upon
certification by the President that free and fair elections have been conducted in Angola. As set
forth in the individual analysis for this provision, the Panel recognizes that, from an acquisition
policy point of view, the prohibition significantly impedes economy and efficiency in petroleum
acquisition. However, because of recent congressional action on this issue, the Panel makes no
formal recommendation in this area.

1Comments had initially been received from these offices telephonically, However, they subsequently indicated
their endorsement of these recommendations by written memoranda. Letter from Ms. Kay Bushman, Associate
Counsel, DFSC Office of Counsel, to Ms. Theresa Squillacote, dated 11 December 1992. Letter from Mr. Millard
E, Carr, Assistant Director for Energy Policy, Energy Policy Directorate, Office of the Assistant Secretary of
Defense (Production & Logistics), to Ms. Theresa Squillacote, dated 15 December 1992. For case of rufercnce,
these supporting memoranda are not cited in each, individual analysis.
2Letter from Mr, Urvan R, Sternfels, President, National Petroleum Refiners Association, to Ms. Theresa
Squillacote, Acquisition Law Task Force, dated 7 May 1992,

Letter from Mr. John P. Janecek, Assistant General Counsel (Procurement). Department of the Air Force. to Ms.
Theresa Squillacote, Acquisition Law Task Force, dated 4 August 1992,
4Pub. L, No, 102-484, § 842, 106 Stat, 2468 (1992).
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Other sections were essentially policy-related enactments, mandating environmentally
sound acquisition practices by the DOD. In the absence of any significant burden on acquisition
practices, these sections were recommended for retention,

Sections 2481, 2483, and 2490' granted authority to sell excess utility services. These
sections were not recommended for consolidation into a single section because they were
uniquely designed to parallel other, specific legislation.

Finally, the Panel recommends that this body of law be collected within Title 10 into a
single chapter dealing exclusively with fuel and energy-related acquisition,
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3.7.1. 10 U.S.C. § 2388

Liquid Fuels, Contracts for Storage

3.7.1.1. Summary of Law

This section provides that the Secretary of a military department may contract for the
storage, handling, and distribution of liquid fuels for up to five-year periods, with options to
renew for additional five-year periods up to 20 years. It further provides that such contracts must
cover facilities approved by the Secretary of Defense for petroleum facilities. Finally, the section
provides that such contracts may include an option for purchase of the facility by the United
States without regard to limitations in 31 U.S.C. § 3324 (stating that a contract payment may not
be more than the value of the article or service, and restricting advances of public money).

3.7.1.2. Background of Law

This law was enacted in 1956 by the Act Authorizing Construction for the Military
Departments.,1 The Senate Report indicated that the legislation represented an attempt to provide
for the dispersal of emergency fuel stocks outside of areas that would be vulnerable to attack in
the event of hostilities.2 The Report stated that the department had been attempting to develop
such a program, but had found that the commercial petroleum storage industry was unwilling to
enter into such contracts outside normal commercial areas. This reluctance stemmed from the
fact that, under existing laws, leases for such facilities were limited to one-year terms, making
their cost, particularly outside commercial areas, unattractive to industry. This law was proposed
by DOD, therefore, in order to induce industries to engage in the storage of petroleum outside of
their normal storage areas.3

3.7.1.3. Law in Practice

The Defense Fuel Supply Center, Office of Counsel (DFSC-G) reports that it continues to
utilize the authority at subsection (a) to enter into long-term leasing arrangements for storage of
fuels and management of tank farm facilities and that DFSC wishes to retain this authority, The
sole issue DFSC-G raises is that it is unable, under this subsection, to enter into contracts solely
for contractor management of such facilities on government-owned property. This issue arises
because the language of the subsection authorizes contracts for "storage, handling, and
distribution.., (emphasis added)." DFSC-G recommends that this language be amended as set
forth below to authorize "build-to-lease" contracts. This authority would be useful to the DFSC
because of its frequent need to provide for management of individual storage facilities on
government property that are not aggregated at tank farms. DFSC-G also notes that, with the
present drawdown, it will have too much storage in one place and not enough in another place. If

1Act of Aug. 3, 1956, § 416, 70 Stat. 1018 (1956).
2S. REP, No, 2164, 83th Cong., 1st Sess. 434 (1958).
31d.
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it can quickly contract for smaller amounts of additional storage, especially at existing government
locations, and eliminate other, larger storage facilities, it can realize significant savings,

Also, because DFSC has recently begun purchasing natural gas for DOD, its Office of
Counsel suggests the addition of the phrase "natural gas" after the words "liquid fuels" to align the
section with its new mission,

DFSC-G recommends that the language of subsection (b) be repealed as obsolete. This
subsection essentially requires that storage facilities covered by contracts entered into under this
section conform to technical standards prevalent in the early 1950s for hardened underground
storage facilities, Such standards are now technically out-of-date and strategically obsolete as
well.

With respect to subsection (c), DFSC-G continues to use this authority to exempt these
long-term contracts from otherwise applicable fiscal requirements in Title 31. DFSC-G
recommends its retention in full.

3.7.1.4. Recommendations and Justification

Amend subsection (a) to provide separate authority to contract
for storage or handling; add natural gas; vest authority in
Secretary of Defense and secretaries of the military
departments.

(a) The Secretary of Defense or secretary of a military department may contract for
storage fa .iiies for. or the storage, handlina and/or distribution of. liquid fuels or natural gas,
Such contracts may be entered into for periods of not more than five years, with option to renew
for additional periods of not more than five years each, but not for more than a total of 20 years.

This amendment would facilitate more efficient management of DFSC's role in acquiring
fuel and natural gas for DOD by permitting it to contract solely for operation of storage tank
facilities, even when not aggregated at a privately-owned tank farm, Such authority is particularly
useful in this era of|budgetary restrictions.

The Panel would add the term "natural gas" to conform the section to the newly-acquired
natural gas mission of DFSC. The Panel would also amend the section to vest the authorities in
both the Secretary of Defense and the secretaries of the military departments.

11

Repeal subsection (b).
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This subsection should be deleted as authority that no longer serves a valid purpose

because it references technical requirements that have become obsolete.

m

Retain subsection (c) in its entirety.

Subsection (c) should be retained in its entirety. It continues to facilitate long-term
contracting under this section by exempting such contracts from certain fiscal requirements that
would otherwise prohibit such contracting.

3.7.1.5. Relationship to Objectives

Amendment of this statute will promote the best interests of DOD by providing needed
flexibility and greater economy and efficiency in contracting for petroleum and natural gas storage
and management.

3.7.1.6. Proposed Statute

Liquid fuels and natural gas: contracts for storage, handling,-and or distribution

(a) The Secretary of Defense or secretary of a military department may contract for the srge
facilities for. or the storage. handling and/or distribution of. liquid fuels or natural gas. Such
contracts may be entered into "' .... , handling, and dit•, .bution of liquid ft..I. for periods of not
more than five years, with options to renew for additional periods of not more than five years
each, but not for more than a total of 20 years.

(b) This seotion applies only to feeilkitis that een&Fom to standarde proceribed by-the SeW.MY ef
Defense &Fr protetion, in.luding dipcr...i, mid that ma int ft pro0gFram app-r3:d by the Se. .ta.
of Defense for the pro 60teto of petruleuM failitie3.

-(e) (b) A contract under this section may contain an option for ihe purchase by the United States
of the facility covered by the contract at the expiration or termination of the contract, without
regard to subsections (a) and (b) of section 3324 of title 31, and before approval of title to the
underlying land by the Attorney General.
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3.7.2. 10 U.S.C. § 2394

Contracts for Energy or Fuel for Military Installations

3.7.2.1. Summary of Law

This section authorizes the Secretary of a military department to enter into contracts for
up to 30 years when contracting for the development of geothermal energy, or for the operation
of energy production facilities on Department or private property. Such contracts may be entered
into only after approval by the Secretary of Defense and notification to the congressional
committees. The costs of such contracts may be paid from annual appropriations.

3.7.2.2. Background of Law

This section was first enacted by the Military Construction Authorization Act for FY
1979,1 The Conference Report indicated that the primary purpose of this section was to permit
the military departments to enter into arrangements with contractors, when in the interests of
national defense to provide and operate energy production facilities on military property for
periods not to exceed 30 years.2 It was intended to encourage the development of geothermal
energy resources where they may exist on military lands. The provision was not intended to apply
to lands under the jurisdiction of the Secretary of the Interior or to the development of energy
from nuclear or fossil fuel sources,3

When the source law was codified in 1982, the Senate Committee Report stated:

Should a public or quasi-public entity propose an energy or fuel
production facility to serve a region, the payment of a proportionate
share of the capital cost by a military department would be entirely
appropriate, just as a military department may contribute to the
capital cost of regional water or sewer systems. The use of the
authority of this section is not intended to enable a military
department to compete with a public or private utility, It is
intended to permit the exploration of a wide range of co-generation
possibilities so that the conservation of scarce resources may be
maximized. 4

tPub. L, No. 95-356, § 803(a), 95 Stat. 585 (1978).

2S, Rep. No, 1448, 9Mh Cong., 2d Sess, 61 (1978).
31d,
4 H.R. RlP, No. 612, 97th Cong, 2d Sess. 30 (1982),
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3.7.2.3. Law in Practice

The Office of the Assistant Secretary of Defense (Production & Logistics), Energy Policy
Directorate, reports that this section is relied upon for co-generation third-party contracting
within DOD. That Office further states that this program has been very successful. At least ten
long-term contracts, avoiding large investment of capital by the Department, are in existence,

The Energy Policy Directorate recommends retention of this section in its entirety and

states that no problems exist in the implementation of this statute that would warrant change,.

3.7.2.4. Recommendation and Justification

Retain

This law should be retained. The goal sought by this statute, the involvement of DOD in
the development of geothermal, co-generation facilities remains a valid one, The Department
reports that the program generated by this statute has been highly successful,

3.7.2.5. Relationship to Objectives

Retention of this statute will further the best interests of DOD by promoting
environmentally and financially sound acquisition practices by the Department.
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3.7.3. 10 U.S.C. § 2394a

Procurement of Energy Systems Using Renewable Forms of
Energy

3.7.3.1. Summary of Law

This section provides that, when procuring energy systems, the Secretary of a military
department shall procure systems that use solar energy or other renewable forms of energy when
they are cost effective and suitable to the energy need, The section requires the Secretary of
Defense periodically to study the suitability of solar and other renewable energy sources and to
develop appropriate guidelines. The section then defines the term "cost effective" for purposes of
the statute,

3.7.3.2. Background of Law

This section was originally enacted by a portion of the Military Construction
Authorization Act known as the DOD Renewable Energy Utilization Act for FY 1983,1 That bill
was premised upon the belief that national dependence on foreign oil sources threatened the long-
term economic and military security of the United States and was particularly harmful to DOD,
given the critical importance of energy to virtually all DOD activities, The legislation was
intended to provide a mechanism for DOD to participate in the commercialization of solar and
other renewable energy technologies by mandating their use within the department when
appropriate and cost effective,2

The National Defense Authorization Act for Fiscal Year 1991 repealed a congressional
reporting requirement contained in the original legislation, 3 The 1992 life cycle costing factor
was subsequently amended to conform to that factor used by other federal agencies pursuant to
the National Energy Conservation Policy Act (42 U. S.C. § 8254(a)),4

3.7.3.3. Law in Practice

This section is implemented in part by DOD Instruction 4170,10 (Energy Management
Policy, August 8, 1991), At paragraph 4, that Instruction states that it is DOD policy to minimize
energy use while meeting operational mission support requirements, That goal is to be met in part
through the use of cost effective and reliable renewable energy sources pursuant to 10 U.S.C. §
2394a.

'Pub. L. No, 97-321, § 801(a)(1), 96 Stat. 1569 (1982). This legislation was originally introduced in 1981, but

enacted in the subsequent year,
2 127 Cong. Rev, 27778-779 (Nov. 17, 198 1)(remarks of Rep. Mavroules).
3 Pub. L. No. 101-510, § 1322(a)(7), 104 Stat. 1671 (1990).
4Pub. L. No. 102-25, § 701 (g)(2), 105 Stat. 115 (1991).
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The Energy Policy Directorate, Office of the Assistant Secretary of Defense (Production
& Logistics), reports that this legislation has resulted in increased use of renewable energy
technologies within the department, and particularly of passive solar technology. That Office
reports no ongoing problems with this program that might warrant statutory revision. A problem
with life cycle costing was corrected in 1992.

3.7.3.4. Recommendation and Justification

Retain

This law should be retained. The law continues to serve the valid purpose of promoting
the use of renewable energy sources within the department when appropriate and cost effective,
DOD continues to consume a significant portion of federal fuel purchases. As one of the largest
single consumers of fuel purchased by the Federal government, it is appropriate to maintain
specific legislation aimed at DOD and designed to encourage its use of renewable energy sources.

3.7.3.5. Relationship to Objectives

Retention of this statute will serve the best interest of DOD by providing greater flexibility
in the acquisition and use of energy sources,
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3.7.4. 10 U.S.C. § 2398

Procurement of Gasohol as Motor Vehicle Fuel

3.7.4.1. S ,..,ryof Law

This section provides that the Secretary of Defense shall contract to purchase domestically
produced alcohol or alcohol-gasoline blends to operate DOD motor vehicles when feasible and
consistent with overall defenso needs, The section requires the Secretary of Defense to purchase
an alcohol.gasoline blend whenever the Secretary contracts for unleaded gas for non-DOD
vehicles, Bids for such contracts shall include a request for bids on domestic content alcohol-
gasoline blends, Finally, the section requires the Secretary of Defense to review all exemptions to
gasohol purchase requirements and to report the results to the congressional defense committees.

3.7.4.2. Background of Law

This section was originally enacted by the DOD Authorization Act for FY 1980,1 The
Conference Report indicated that the provision was designed to encourage the use of alcohol and
alcohol blends as a fuel in military motor vehicles,2

The National Defense Authorization Act for Fiscal Years 1992-93 amended this section to
provide for the mandatory gasohol purchase whenever taxed unleaded gasoline is purchased. It
also provided for the exemption review.3

A similar provision at 42 U.S.C. § 8871 provides that:

'The President shall, by executive order, require that motor vehicles
which are owned or leased by Federal agencies and are capable of
operating on gasohol shall use gasohol where available and in
reasonable quantities,

3.7.4.3. Law In Practice

This section is implemented by Executive Order 12261, "Gasohol in Federal Motor
Vehicles," January 5, 1981 and Defense Energy Policy Memorandum 88-5, "Gasohol Acquisition,
Handling and Use," October 13, 1988, Under the latter memorandum, various exemptions from
gasohol purchases are available to the military departments and defense agencies using gasoline,

This gasohol purchase requirement has recently been studied by the DOD. In a March
1992 report to the congressional defense committees on the use of gasohol, the Assistant

IPub, L. No. 96-107, § 815, 93 Stat, 817 (1979).
2 H,R, CONF. No. 546, 96th Cong., 2d Sesi, 721 (1979).
3 Pub, L, No. 102-190, § 84 1(a), 105 Stat. 1448 (1991).
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Secretary of Defense (Production & Logistics) reported that, in 1990-91, 3.6% of Federal
gasoline requirzrments w,,re met by using gasohol. However, after reviewing the exemptions
granted (some 2,200 in that year), the DOD concluded that all blanket exemptions would be
terminattvi, and tha fiture specific exemptions would be granted only after greater scrutiny by the
reviewing amthority.

DFSC Office of Counsel and the Energy Policy Directorate, Assistant Secretary of

Defense (Production & Logistics) recommend retention of this statute.

3.7.4.4. Recommendation and Justification

Retain

This law should be retained, The statute continues to serve the valid purpose of
promoting the use of gasohol as a substitute for the purchase of unleaded gasoline, Although
arguable parallel legislation exists in Title 42, the provisions of this section are more narrowly
tailored to meet the specific needs of the DOD. For example, this section provides the Secretary
of Defense with greater discretion to determine the feasibility of gasohol use in light of overall
defense needs than that which exists at 42 U.S.C. § 8871.

In addition, the recent legislative action in this area and the internal DOD review indicate
that this program has not become sufficiently established within DOD practices as to warrant
repeal or revision.

3.7.4.5. Relationship to Objectives

Retention of this statute will serve the best interest of DOD by providing greater flexibility
in the acquisition and use of energy sources,
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3.7.5. 10 U.S.C. § 2404

Acquisition of Petroleum, Authority to Waive Procedures

3.7.5.1 Summary of Law

This section provides that the Secretary of Defense may waive the application of any
contract formation law or procedure for the purchase of petroleum when market conditions have
adversely affected or will soon adversely affect the purchase of petroleum and the waiver will
facilitate the acquisition of petroleum. The waiver may be made for a single contract, a
subcontract or for a class of contracts.

Under this section, the Secretary of Defense may also acquire petroleum by exchange of

petroleum or its derivatives.

3.7.5.2. Background of Law

This section was originally enacted by the DOD Authorization Act for FY 1985.1 It was
intended to facilitate the acquisition of petroleum in an emergency and to provide flexibility to
enable the DOD to respond to changes in market conditions, 2

3.7.5.3. Law In Practice

As implemented by DOD Instruction 4220.8 (Dec. 20, 1985), and DOD Instruction
4170.10 (August 8, 1991), the authority conferred by this provision is treated as exceptional
authority to be exercised only when market conditions have or are expected to have an adverse
effect on DOD's ability to acquire petroleum.

The Secretary of Defense's waiver authority under this statute has been delegated to the
Assistant Secretary of Defense (Production and Logistics). The Director of the Defense Logistics
Agency (DLA) may exercise this authority fbr single contract,, in limited circumstances.

Defense Fuel Supply Center, Office of Counsel (DFSC-G) reports that the waiver
authority in this statute was exercised by the Assistant Secretary during Operation Desert Shield
to exempt certain petroleum purchases from Trade Agreements Act requirements that prohibit
purchases from GATT non-signatories, and from CAS requirements, The Director, DLA, also
utilized this authority during Operation Desert Shield to exempt a specific, Shell Oil contract ftom
the prohibition on purchase of petroleum processed from Angol1an crude oil.

DFSC-G also reports that their agency makes extensive use of the exchange authority
provided at subsection (c). DFSC-G notes, however, that numerous situations have arisen in

Ipub, L. Nu. 98-525, § 1234(a), 98 Stat. 2604 (1984),2H.R, CONF. REP No. 1080, 98th Cong, 2d Sess § 1231 (1984),
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which broader exchange authority would have contributed to greater economy and efficiency in

the management and acquisition of fuel and other energy sources. Specifically, DFSC-G would

like this exchange authority to be broadened to encompass petroleum-related services (such as

storage) and natural gas products. DFSC acquired its current, natural gas mission after this

section was originally enacted,

DFSC would also like direct authority to sell excess petroleum products in its inventory,

DFSC cites instances in which the administrative burden and cost inefficiencies associated with an

exchange would be greater than the resultant savings and less cost-efficient than a sale,

For example, DFSC has had quantities of leaded motor gasoline in Europe that it was

unable to use or advantageously exchange in Europe because of restrictions on the use of leaded

fuel currently being enacted throughout Europe.

Further, in some areas DFSC maintains oversupplies of fuel that, while still usable, is

inefficient because the cost of long-term storage is high and no exchange is possible with a local

entity. Specifically, in Florida, DFSC is holding approximately 22,000 barrels of aviation fuel

which it could advantageously sell, but not exchange, to a local entity. DFSC has contracted to

exchange this fuel, but at less advantageous terms than its gale would have provided.

DFSC estimates that it would utilize authority to sell approximately twice annually, but

also expects that its use of such authority would increase greatly during the impending military

build down.

The Assistant Secretary of Defense (Production & Logistics), Energy Policy Directorate,

concurs in this recommended amendment,

3.7.5.4. Recommendation and Justification

Amend to provide authority to sell

The waiver authority set forth in this section should be retained, It continues to serve a

valid purpose by providing DOD with the flexibility necessary to adapt its petroleum purchases to

market conditions. This authority is particularly important for fuel purchases because of the

critical role of that product in military readiness. The use of this authority during Operation

Desert Shield clearly demonstrates that fact.

Further, the section should be amended as proposed by the DFSC. The amendment would

bring the authority up to date by encompassing the DFSCs natural gas mission within the statute's

exchange authority. Also, the additional language at the new, proposed subsection (e) authorizing

the Secretary of Defense to sell petroleum when in the public interest would encourage economy

and efficiency within fuel management and acquisition by permitting DOD to sell excess or

outdated inventoxy when it is more economical and efficient than exchanging such products.
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3.7.5.5. Relationship to Objectives

Amendment of this statute will serve the best interests of DOD by providing greater
flexibility in petroleum purchasing by the DOD.

3.7.5.6. Proposed Statute

§ 2404 Acquisition of petroleum: authority to waive contract procedures

(a) The Secretary of Defense may, for any purchase of petroleum, waive the application of any
provision of law prescribing procedures to be followed in the formation of contracts, prescribing
terms and conditions to be included in contracts, or regulating the performance of contracts if the
Secretary determines.

(1) that petroleum market conditions have adversely affected (or will in the near future
adversely affect) the acquisition of petroleum by the Department of Defense; and

(2) the waiver will expedite or facilitate the acquisition of petroleum for Government
needs.

(b) A waiver under subsection (a) may be made with respect to a particular contract or with
respect to classes of contracts, Such a waiver that is applicable to a contract for the purchase of
petroleum may also be made applicable to a subcontract under that contract.

(c) The Secretary of Defense may acquire petroleum or petroleum-related services by exchange of
petroleum or petroleum doiivafii's r.elaIed.ources.

(d) In this section, the term "petroleum" means natural or synthetic crude, blends of natural or
synthetic crude, blends of natural or synthetic crude, aMd products refined or derived from natural
or synthetic crude or from such blends, natural aa

(e) The Secretr of Defense may sell petroleum that is in inventor if the Secreta[y determiiies
that the sale would be in the public interest. Proceeds from such a sale shall be credited to
authorized accounts. Funds so credited are available for obligation for the samepi.uod as the
funds in the account so c
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3.7.6. 10 U.S.C. § 2481

Utilities and services; sale, expansion

3.7.6.1. Summary of Law

This law provides that the Secretary of a military department or designee may sell to
purchasers, within or in the immediate vicinity of a military department activity, various public
utilities and related services when no local source is available and when the sale is in the national
or public interest, The section further provides that receipts from such sales shall be credited to
the applicable appropriation and that minor expansions of existing systems may be made to
accommodate such sales.

3.7.6.2. Background of Law

This law was originally enacted by the 1947 Act Permitting the Secretaiies of the Navy
and War to Supply Utilities to Persons in Vicinity of Naval or Military Activities, I The legislative
provision had been initially proposed by the Secretary of the Navy because previously existing
authority for such sales was both temporary and too restrictive. The desire for such permanent
authority was motivated by the restrictive housing conditions existing after World War II when
greater housing opportunities in remote areas were being sought.2

3.7.6.3. Law in Practice

The Assistant Secretary of Defense (Production & Logistics) and various military
department offices such as the Army Housing and Engineering Office, the Army Litigation
Center, and the, Army Energy Policy Directorate report that this statute is currently relied upon by
DOD to provide exactly the type of service originally envisioned -- the provision of utility and
related services to private residents in remote areas where such services are otherwise unavailable.
These Offices further report that the statute operates adequately to meet its intended purpose and
that no statutory revisions are needed,

3.7.6.4. Recommendation and Justification

Retain

This law should be retained in its entirety. It continues adequately to serve a valid puirpose
and the authority to sell such services is not expressly available under any other statute.

IPub. L, No. 80-211, ch. 394, 61 Stat. 675 (1947).
2S, REP, No. 463, 80th Cong,, lst Sass, 1-3 (1947).
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3.7.6.5. Relationship to Objectives

Retention of this statute promotes the objective of economy and efficiency within the
acquisition process by permitting the sale to the public of excess utility and related services as
needed.
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3.7.7. 10 U.S.C. § 2483

Sale of electricity from alternate energy and cogeneration
production facilities

3.7.7.1. Summary of Law

This section provides that the Secretary of a military department may sell to public or
private utility companies electrical energy generated from alternate or cogeneration type
production facilities under the jurisdiction of that department. Such sales shall be made under
regulations consistent with the Public Utility Regulatory Policies Act of 1978 (PURPA).' The
section provides that proceeds from such sales shall be credited to the applicable appropriation.

3.7.7.2. Background of Law

This law was enacted by the Military Construction Authorization Act of 1985.2 The
relevant conference and committee reports for that Act do not directly discuss this provision,

3.7.7.3. Law in Practice

The Office of Counsel, Army Engineering and Housing Support Center, and Army
Litigation Center/Regulatory Law Office report that this law functions as a companion statute to
the PURPA. The PURPA was designed to require public and private utility companies to
purchase excess energy from cogeneration facilities operated by independent power produce.'s,
This statute complements that Act by authorizing DOD components to sell to these same entities
excess energy from similar facilities under military jurisdiction. These offices also report ihat this
statute is extensively relied upon by the military departments to support the sale of excess energy
produced by alternative energy and cogencration facilities under their jurisdiction. Without this
authority, these offices maintain that they would be unable to enter into such contracts,

3.7.7.4 Recommendation and Justification

Retain

This law should be retained in its entirety. It continues to serve a valid purpose by
enc•ouraging environmentally sound acquisition practices within the utility industry and by
affording the Department the opportunity to achieve cost savings through the proceeds of excess
energy sales. In addition, this same authority is not provided by any other law, Although 10
U.S.C. § 2481 does authorize the sale of "electric power" to purchasers, that statute was not
intended to authorize the sale of excess energy from cogeneration facilities. For example, 10
U.S.C. § 2481 does not reference energy produced by alternate energy or cogeneration

lPub. L. No, 95-617,§ 712, 92 Stat. 3117 (1978).
2 Pub, L. No. 98-407, § 810(a), 98 Stat. 1323 (1984).
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production facilities, as referred to in this section. The term "purchasers" in 10 U.S.C § 2481 was
intended to mean private residents, not public or private utility companies. Moreover, this
section, unlike 10 U.S.C § 2481, states that a military department Secretary may authorize a
contractor to sell, thus accommodating Government-owned, contractor-operated facilities.
Finally, this section expressly directs that implementing regulations be consistent with the
PURPA. Based on these distinctions, it is clear that this law was intended to accomplish a
specific policy objective in accord with the PURPA by authorizing the sale of excess energy from
cogeneration facilities. Therefore, this statute is not subsumed by the provisions of 10 U.S.C. §
2481.

3.7.7.5. Relationship to Objectives

Retention of this statute promotes the objective of economy and efficiency within the
acquisition process by providing authority for the sale of excess energy from cogeneration
facilities.
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3.7.8. 10 U.S.C. § 2490

Utility services: furnishing for certain buildings

3.7.8.1. Summary of Law

This section provides that DOD appropriations may be used to provide utility services for
private buildings and recreational buildings on military reservations,

3.7.8.2. Background of Law

This law was originally enacted by the DOD Authorization Act for Fiscal Year 1986.1
The conference and committee reports for that legislation do not contain any reference to this
particular provision,

3.7.8.3. Law in Practice

The Army Housing and Engineering Office, Office of Counsel, and the Army Litigation
Center, Regulatory Law Office, report that this statute is currently relied upon by DOD
components to provide utility services on a nonreimbursable basis to private entities, such as fast-
food restaurants, that lease space on a military reservation and that are otherwise without direct
access to such utility services, This law is also used to provide nonreimbursable utility services to
nonappropriated fund activities located on military reservations. The ability to provide
nonreimbursable utilities to these types of entities is needed in order to facilitate their business
operations on military reservations. Without this law, DOD components would be unable to
provide utility services on a nonreimbursable basis.

3.7.8.4. Recommendation and Justification

Retain

This law should be retained in its entirety as it continues to serve a valid purpose within
the Department. Additionally, this authority is not provided by any other statutory provision.

3.7.8.5. Relationship to Objectives

Retention of this section promotes the best interests of DOD by providing a means of
assisting commercial facilities and services and nonappropriated fund activities on military
reservations,

'Pub. L. No. 99-190, § 101(b), 99 Stat. 1185 (1985),
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3.7.9. 10 U.S.C. § 2690

Fuel sources for heating systems

3.7.9.1. Summary of Law

This statute provides, at subsection (a), that the primary fuel source to be used in any new
heating system constructed on military department lands must be the source that is most cost
effective over its life cycle.

The statute also provides, at subsection (b), that heating systems at military installations in
Europe may not be converted from coal to oil or any other energy source unless the conversion is
required by the host government or is cost effective, Notice of the conversion must first be
submitted to Congress.

3.7.9.2. Background of Law

As originally enacted in 1980, this section provided that new gas or oil heating systems
could not be constructed on military department lands except in rare and unusual cases,1 A
comparable requirement had been set forth in DOD appropriations bills for many years. 2

In 1986, this section was amended by the National Defense Authorization Act for Fiscal
Year 1987.3 At that time, there was an increasing concern in the Federal Republic of Germany
over the environmental impact of the continued use of coal at U.S. facilities there. (Extant DOD
appropriation law then prohibited U.S, facilities in Germany from converting from coal to local
sources of heat), The House version of the bill had contained a provision that would have
directed the military to convert from coal to local heat in Germany. The Senate version, which
was ultimately enacted, prohibited the military from converting in Europe from coal to any other
source unless required by the host government or unless life cycle cost effective.

3.7.9.3. Law in Practice

The Energy Policy Directorate, Assistant Secretary of Defense (Production & Logistics),
reports that this provision adequately serves the Department's interests and is not harmful to the
economic use of energy sources in Europe.4

IThe Military Construction Authorization Act for FY81, Pub. L, No, 96-418, §§ 806 and 807, 94 Stat. 1749
1980).
S. Rep. No. 915, 96th Cong., 2d Ses. 4 (1980).

3 Pub. L. No. 99-661, § 1205(a)(1), 100 Stat. 3971 (1986).
4 Letter from Mr. Jeffrey Jones, Director, Energy Policy Directorate, Assistant Secretary of Defense, (Production
and Logistics), to Mr, Donald Freedman, Acquisition Law Task Force, dated 28 May 1992.
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3.7,9.4. Recommendation and Justification

Retain

This section should be retained in its entirety, At subsection (a), the military departments

are afforded the opportunity to use fuel sources that are deemed most cost effective, This current

version of the law promotes economy and efficiency in the acquisition of heating systems within

DOD. At subsection (b), this statute sets forth various requirements on the conversion of

established heating systems in Europe. This provision is not directly related to the acquisition of

heating systems by the Department but rather deals with the management of systems that are

already in place. Therefore, this subsection is outside the scope of the Panel's review.

3.7.9.5. Relationship to Objectives

Retention of subsection (a) of this statute promotes the best interests of DOD by

permitting it to convert to gas or oil heating systems when cost effective and by otherwise

authorizing the use of the most cost effective heating systems on military department lands.
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3.7.10. Public Law Number 99-661, § 316; Public Law Number 102-484,
§ 842

Prohibition on Purchase of Angolan Petroleum Products from
Companies Producing Oil in Angola;

Purchase of Angolan Petroleum Products

3.7.10.1. Summary of Law

Section 316 of Public Law 99-661 prohibits the Secretary of Defense from entering into
contracts with a company for the purchase of petroleum products originating in Angola if that
company is engaged in the production of petroleum products in Angola. The section also
provides, however, that the Secretary of Defense may waive the limitation when in the best
interest of the United States.

Section 842 of Public Law 102-484 provides, however, that this prohibition shall cease to
be effective on the date on which the President certifies to Congress that free, fair and democratic
elections have taken place in Angola.

3.7.10.2. Background 6f Law

This law was enacted by the National Defense Authorization Act for 1987,1 The
conference report stated that the prohibition was intended to prevent DOD from indirectly
furnishing financial support to the Marxist government in Angola,2  The conferees were
concerned, however, that an outright prohibition would have a detrimental effect on the readiness
of U.S. armed forces stationed in the Middle East and part of Africa. The waiver authority was
intended to grant the Secretary the flexibility to procure such petroleum products when necessary
for readiness purposes.3

Based on recent political developments in Angola, the prohibition was modified as set
forth above, Specifically, elections were held in Angola on September 29 and 30, 1992, under
United Nations auspices. Issues were subsequently raised regarding the conduct of the elections,
In addition, a second round of presidential balloting is planned. However, on October 27, 1992,
the United Nations envoy certified that "with all deficiencies taken into account, the elections held
on 29/30 September can be considered to have been generally free and fair," 4

1Pub. L. No. 99-661, §316, 100 Stat. 3726 (1986),
2S, CONF, REP No. 583, 99th Cong,, 2d Ses. (1986),
31d.
4 Statement of Miss Margaret J, Ansten, Special Representative of the Secretary-General for Angola, dated 27 Oct.
1992,
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3.7.10.3. Law in Practice

Section 316 is implemented by DFARS 225.702, 225.703 and 225.704. Under those
regulations, the Secretary of Defense or designee may waive the Angola restriction when in the
best interest of the Government.5 The Secretary of the department involved may approve an
exception for other than small purchases after obtaining the advice of the Assistant Secretary of
Defense (International Security Affairs) (ASD(ISA)). 6 Further, the advice of ASD (ISA) is not
needed for emergency purchases or when supplies are not available from another source and
substitute supplies are not acceptable. 7

In practice, the Defense Fuel Supply Center (DFSC) reports that section 316 significantly
limits effective competition in DOD fuel acquisition. That Office notes, for example, that
Chevron USA and Shell Oil, two major refiners with production facilities in Angola, cannot bid to
supply DOD requirements from ceitain refineries because they use Angolan crude oil in those
refineries. Further, Chevron cannot currently bid to supply oil from its Philadelphia refinery and
has been unable to compete in major fuel supply contracting actions in the D["SC Posts, Camps
and Stations program and bulk fuel programs as a result.

In addition, Shell Oil canrnot bid from its Norco, Louisiana refinery in the DFSC bulk fuel
program. Competition in the upcoming conversion of the DFSC bulk fuels program to use of
Kerojet (JP-8) will be hindered because several major suppliers of that fuel use Angolan crude,

Finally, DFSC recently had to disseminate special notices to over 1500 different activities
in seven states and the District of Columbia to notify DOD activities not to purchase fuel at
Chevron stations for a 3-month period under the Government National Credit Card program.
This restriction resulted from Chevron's temporary need to use Angolan crude oil at its Port
Arthur, Texas refinery.

In response to these problems, DFSC Office of Counsel recommends repeal of section
316. Initially, the Office of the Secretary of Defense, International Security Affairs (OSD/ISA),
concurred in that recommendation, However, that O)ffice has recently changed its
recommendation in light of the new public law provision conditionally suspending section 316
upon certification of free and fair elections.

3.7.10.4. Recommendation and Justiflcation

No Action

The Panel notes that the section 316 prohibition creates a substantial burden for fuel
procurement, thereby negatively affecting the national defense. The law was intended to prevent
defense petroleum procurement from indirectly aiding a country that supported international
terrorism.

5 DFARS, 48 C.F.R. § 225.703.
6 DFARS, 48 C.F.R. § 225.703(a)
7 DFARS, 48 C.Y.R. § 225.703(a).
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3.7.10.5. Relationship to Objectives

Repeal of this statute would serve the best interests of DOD insofar as purchases of fuel
are concerned. However, the Panel believes that recent congressional action sets the stage for
negating the impact of the statute, which will achieve this objective.
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3.8. Fiscal Statutes

3.8.0. Introduction

The Panel considered within the scope of its review numerous statutes, primarily located
within Chapter 131 of Title 10, that relate to DOD fiscal authority and budgetary procedures.

Of these statutes, those that dealt with exemptions for various DOD expenditures from
anti-deficiency requirements were deemed directly related to DOD acquisition and recommended
for retention. The individual analyses for these sections are set forth herein, The Panel
considered amendment and consolidation of these statutes into one Title 10 section that would
contain all antideficiency laws relevant to the department. However, there was concern that
consolidation might alter the legal affect of these exemptions. Therefore, the Panel decided not to
alter these statutes in any respect.

The Panel determined thp.t a number of the other fiscal and budgetary Title 10 statutes
were not directly related to the DOD acquisition process and hence were outside the scope of the
Panel's charter, However, fiscal and budgetary laws do affect the manner in which the DOD can
acquire goods and services, Further, many of these sections lent themselves to consolidation or
relocation to another section of Title 10,1 Therefore, because of the arguably close relationship
between these types of statutes and the acquisition process, individual analyses of each of these
statutes are also set forth in this chapter. The Panel formally recommends no action for each of
these laws, but notes that Congress may wish to consider the proposed disposition set forth in
each analysis,

Finally, this subchapter also includes a recommended amendment to address the "MI
account issue at 31 U.S.C. § 1552a, in order to deal with significant problems arising with both
the DOD and its contractors when funds properly obligated on existing contracts are cancelled by
operation of law.

WMany of these laws evolved out of the National Security Act Amendments of 1949, Pub. L. No, 81-216, 63 Stat.
578 (1949), and were part of that effort to broaden the authority of the Secretary of Defense within the Department.
See, e.g., 10 U.S.C. §§ 2203 through 2209,
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3.8.1. 41 U.S.C. § 11 (Revised Statutes, Sec. 3732)

The Food and Forage Act

3.8.1.1. Summary of Law

Section 3732(a) of the Revised Statutes, known popularly as the Food and Forage Act,
provides that:

No contract or purchase on behalf of the United States shall be
made, unless the same is authorized by law or is under an
appropriation adequate to its fulfillment, except in the Department
of Defense and in the Department of Transportation with respect to
the Coast Guard when it is not operating as a service in the Navy,
for clothing, subsistence, forage, fuel, quarters, transportation, or
medical and hospital supplies which, however, shall not exceed the
necessities of the current year.

Section 3732(b) requires that a report be submitted to the Congress when such authority

is exercised,

3.8.1.2. Background of Law

The Food and Forage Act was initially enacted in 1861 by "The Act Making
Appropriations for Sundry Civil Expenses for 1862,"1 In conference, the House version of this
provision was adopted and included other language relating to the advertising requirements for
government contracts,2

1H,R. CONF. REP, No. 895, 33d Cong., Ist Sess,. (1921),2Cong. Globe, March 2,1861, The full text of the provision as originally passed provided that:
That all purchases and contracts for supplies or services in any of the
departments of the Government, except for personal services, when the public
exigencies do not require the immediate delivery of the article or articles, or
performanco of the service, shall be made by advertising a sufficient time
previously, for proposals respecting the same, When immediate delivery or
performance is required by the public exigency, the articles or service acquired
may be procured by open purchase or contract, at the places, and in the manner
in which such articles are usually bought and sold, or such services engaged
between individuals, No contract or purchase shall hercafter be made, unless
the same is authorized by law, or is under an appropriation adequate to its
ffulfillment, except in the War and Navy Depaitments, for clothing, subsistence,
forage, fuel, quarters or transpnrtation; which, however, shall not exceed the
necessities of the current year.
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The DOD Appropriations Act for 1967 added the reporting requirement without
explanation. 3 The Coast Guard Authorization Act for 1985 and 1986 added the exception for the
Coast Guard, when not operating as a service in the Navy.4 The reports for that legislation do
not contain discussion of this amending provision.
3.8.1.3. Law in Practice

The DOD Office of General Counsel states The Food and Forage Act authorities "have
been used numerous times in the recent past to cover situations where emergent military
necessities dictated their use. The most recent use of these statutes was in connection with
Operation Desert Storm/Desert Shield where their use formed one of the fundamental building
blocks in manning, operating, and maintaining the United States forces,"5 Because of the unique
nature of this statute and the applicability of the exemptions solely to DOD, that Office
recommends against any change to the statute.6

DOD Directive 7220.8 implements the Food and Forage Act exemptions and sets forth
specific and narrowly-drawn circumstances in which that authority may be utilized as to the
purchase of fuel,

The Defense Fuel Supply Center, Office of General Counsel, did not report any specific
instances where the authority of the Food and Forage Act had been expressly utilized,

3.8.1.4. Recommendation and Justification

Retain

The Panel recomnmends retention of this section in its entirety, This law is useful because
it permits DOD to incur budgetary deficiencies for specified military expenses while responding to
military necessities, within a calendar year. TIhe recent use of these anti-deficiency exemptions
during Operation Desert Storm/Desert Shield demonst•rates the continued utility of this statute
and supports the Panel's recommendation to retain,

3.8.1.5. Relationship to Objectives

Retention of this statute promotes the best interests of the DOD by affording needed
budgetary flexibility during military emergencies.

3Pub. L. No, 89-687, § 612(e), 80 Stat. 993 (1966),
4Pub, L. No, 98-557,§ 17(e)(1), 98 Stat. 2868 (1984).
5Memorandum from Mr, Tom G. Morgan, Office of Deputy Genoral Counsel (Fiscal and Inspector General),
Department of Defense, to Counsel, Acquisition Law Task Force, dated Mar, 2 1992.
61d
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3.8.2. 41 U.S.C. § Ila

(Act of June 30, 1921. Sec. 1)

3.8.2.1. Summary of Law

This section authorizes the Secretary of the Army to incur obligations for fuel to meet the
requirements for one year without regard to the current fiscal year and using funds appropriated
for the fiscal year in which the contract is made or for the subsequent fiscal year.

3.8.2.2. Background of Law

This language was originally enacted by the Army Appropriation Act of 1922 and was
based on a request of the Army Quartermaster General for such authority, 1 During hearings on
this legislation, a representative of that office stated:

I would like to explain [the request for this authority]. The reason
for asking for that was so that I can make contracts for fuel at the
time that the commercial firms make their contract with the
wholesalers, that is in March or the I st of April, At that time they
have an agreement with the miners, there is an agreement between
the miners and the operators at which the wages are settled for a
year and the operators are in a position to make the very best price
to the Government for coal, Heretofore, we have been unable to
make contracts for any time beyond the fiscal year, and by getting
this provision enacted into law it will enable us to make contracts
for 12 months, and from the time that the wage scale is settled for
the year. In that way we can get the very best rates on coal, 2

The term 'Tfel" used in this provision has since been interpreted by the GAO as including
gasoline and other petroleum products)

3.8.2.3. Law in Practice

There is no direct, regulatory implementation of this authority,

The Defense Fuel Supply Center, Office of General Counsel, did not report any specific
instances where the authority present at 41 U.S.C. § I la had been expressly utilized by that

lPub. L. No. 67-27, ch. 33 § 1, 42, Stat. 78(1921).
2Hearings, Before the Senate Comm. on Appropriations, 67th Cong., 2nd Seaw. 137 (Feb. 13, 1921), (statement of
Gen, Rogers),
328 Comp. Gen. 614 (Letter to the Secretary of the Army dated April 22, 1949).
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Office. However, that Office strongly urges retention of this authority because of the critical

nature of fuel and related products during any national emergency,

3.8.2.4. Recommendation and Justification

Retain

The Panel recommends retention of this statute in its entirety, This law is useful because it
permits DOD to incur budgetary deficiencies for fuel without regard to the current fiscal year.
This authority remains desirable because of the critical nature of fuel and other petroleum
products during a military or other national emergency.

3.8.2.5. Relationship to Objectives

Retention of this statute promotes the best interests of the DOD by affording needed
budgetary flexibility during military emergencies,
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3.8.3. 10 U.S.C. § 2201(b) ei,• (c)

Excepted Expenses

3.8.3.1. Summary of the Laws

Subsections (b) and (c) of this statute exempt the costs of airborne alerts and the costs of
any increases in active duty military personnel from section 3732(a) of the Revised Statutes (41
U.S.C. 11 (a)). That law, also !mown as the Food and Forage Act, provides in relevant part that
no gov!,rnment contract may be made absent an appropriation adequate to fulfill it.

3.8.3.2. Background of the Laws

The language of subsection (b) was initially contained in the House version of the DOD
Appropriation Bill of 1960.1 The House committee report stated its belief that airborne alerts
would be necessary as a deterrent and in order to protect strategic forces, 2 However, no funds
were then specifically programmed for airborne alerts. Therefore, the Committee included this
language for the stated purpose of "giving the President authority to incur a deficiency in Air
Force funds at any time he feels it necessary to maintain an airborne olCrt," 3 The Committee then
also included the congressional reporting requirement.

The language contained in subsection (c) initially appeared in the House version of the
DOD Approprfation Bill for 1962.4 Again, the stated intent was to permit the Secretary of
Defense "to incur deficiencies in the appropriations chargeable with any, or all, costs ine1ident to
an increase in military personnel." 5 That Report also stated that "[t]his authority is similar to that
which has been provided in subsection (b) of the section and in the appropriation acts for fiscal
years 1960 and 1961 in the case of airborne alert costs." 6

Both of these freestanding provisions were made permanent law by the DOD
Appropriations Act for 1986.7 They were codified in Titie 10 in 1988.8

3.8.3.3. Law in Practice

With respect to 10 U.S.C. § 2201(b) and (c), the DOD Office of General Counsel states
"that these authorities have been used numerous times in the recent past to cover situations where
emlergent military necessities dictated their use. The most recent use of these statutes was in

lPub. L, No. 86-166, § 612, 73 Stat. 366 (19;9),
2H.R. REP, No. 408, 86th Cong., 1st Sess. 17 (1959).
31d.
4pub, L. No. 87-144, § 612, 75 Stat. 365 (1961).
5H.R. REP, No. 653, 87th Cong., Ist Sess. 43 (1961).
61d.
7pub. L. No. 99-190, § 101(b), 99 Swt. 1204 (1985).
8Pub, L. No. 100-370, § l(d)(1)(a), 102 Stat. 841 (1988).
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connection with Operation Desert Storm/Desert Shield where their use formed one of the
fundamental building blocks in manning, operating, and maintaining the United States forces." 9

That Office further recommemds no change or consolidation of these anti-deficiency exemptions
with any other, pertinent anti-deficiency Iaws because of their unique applicability to DOD. 10

There is no direct, regulatory implementation of this statute.

3.8.3.4. Recommendation and Justification

Retain

The Panel recommends retention of this section in its entirety. This law is useful because
it permits DOD to incur budgetary deficiencies while responding to specified, military
emergencies. The recent use of this authority during Operation Desert Stoirw/Desert Shield
demonstrates the continued utility of this section and supports the Panel's recommendation to
retain.

3.8.3.5. Relationship to Objectives

Retention of this statute promotes the best interests of DOD by affording needed
budgetary flexibility during military emergencies.

9Supra note 5.
10 1d.
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3.8.4. 10 U.S.C. § 2201(a)

Apportionment of funds: authority for exemptions

3.8.4.1. Summary of the Law

Subsection (a) exempts funds appropriated for military functions from section 1512 of
Title 31 (formerly section 3679 of the Revised Statutes). Section 1512 of Title 31 requires that
all appropriated funds be apportioned monthly in order to avoid the necessity for a supplemental
appropriation.

3.8.4.2. Background of the Law

The language of subsection (a) was first contained in the DOD Appropriations Act for
1951.1 The lang'iage was inserted into the bill by a floor amendment during the Senate debates.2

The original language of that amendment had provided that:

Appropriations and contract authority contained in this chapter
shall not be subject to the provisions of subsections (c) to (i),
inclusive, of section 3679 of the Revised Statues, as amended by
section 1111 of this Act, during the existence of an emergency
affecting the national security.

This amendment was reported in disagreement in the Conference Report. Section 630 of
that Act ultimately provided that:

During the current fiscal year, appropriations, fund and contract
authorizations, available for military functions under the
Department cof Defense, shall not be subject to the provisions of
sub-section (c) of section 3679 of the Revised Statutes, as amended
by section 1211 of this Act. 3

In 1951, the language of subsection (a) was amended by the DOD Appropriations Act for
1952 to provide that "the President may exempt appropriations" from the apportionment
requirements. 4 The House Committee Report noted that, by changing 'shall' to 'may,' "the
proposed language makes the exemption discretionary rather than automatic,,"5

IPub. L. No. 81-759, § 630, 64 Stat. 896 (1950).

296 Cong. Rec. 11645 (1950).
3 As indicated, this same appropriation bill also amended section 3679 of the Revised Statutes to insert the present
day apportionment requirement. In so amending, the House authors noted that the anti-deficiency law by itself did
not accommodate the modern, more complex budget procedures and that apportionment would serve to eliminate
the constant need for supplemental appropriations,
4 .Pub. L. No. 82-532, § 626, 65 Stat. 1413 (1951).
5 HR. REP. No. 5054, 82 Cong., 1st Sess., sec. 626 (1950)..
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This language was omitted from the 1953 DOD Appropriation Act. However, it was
reinserted in the 1954 DOD Appropriation Act in the House version. 6 In its discussion of' the
apportionment requirements at section 3679 of the Revised Statutes, the House Committee noted
that the nation's defensive position would soon be reviewed by the Joint Chiefs of Staff, a review
that might result in the immediate need for greater appropriations than those that were then being
recommended by the Committee.7 The House Report stated that:

the Committee feels that the Administration will respect the findings
as they are reported by the Joint Chiefs, and the time element
involved should result in negligible, if any delay. As to the interim
period, attention is called to [the provision] which permits the
President to exempt Department of Defense funds from the anti-
deficiency law. Should developments demand it, all available funds
could be obligated and expended within thirty days, if that were
possible.8

As this 1954 House report indicates, this exemption was intended to provide a greater

degree of flexibility to DOD by permitting the expenditure of funds in advance of apportionment,

3.8.4.3. Law in Practice

The DOD Office of General Counsel states with regard to this authority that "the
provisions of section 2201 of Title 10, United States Code. . are of vital importance to the
Department, They have been used numerous times in the recent past to cover situations where
emergent military necessities dictated their use. The most recent use of these statutes was in
connection with Operation Desert Shield/Desert Storm, where their use formed one of the
fundamental building blocks in manning, operating and maintaining the United States forces."

There is no other authority that permits the President to exempt DOD expenditures from
apportionment requirements when in the national interest,

3.8.4.4. Recommendation and Justification

No action

The flexibility afforded by this section in the rate of expenditure of DOD-appropriated
funds remains useful and is not provided by any other statutory authority. This authority was
utilized by the department during Operation Desert Storm/Desert Shield, and it is likely that such
authority would again be needed in any future military emergency. However, this section does
not present any core acquisition issues and has only an indirect relationship to contracting,

6pub. L. No, 83- 179, § 623, 67 Stat. 604 (1953).
7H.R. RFP. No. 680, 83rd Cong., 1st Sess. 3-5 (1953).
81d., at 5.
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3.8.4.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel,

3-341



3.8.5. 10 U.S.C. § 2203

Budget estimates

3.8.5.1. Summary of the Law

This section provides that the DOD budget shall be prepared and administered in such
form and manner as prescribed by the Secretary of Defense. It further provides that the budgets
of the military departments shall be uniform so far as practicable. Finally, it requires that the
department budget include line-item information on materiel readiness and contractor employee
working hours,

3.8.5.2. Background of the Law

This section was enacted by the National Security Act Amendments of 1949,1 The
section was intended to mandate the gradual implementation of cost-of-performance budgeting;
that is, budgeting based on functions, activities and projects instead of on individual sources of
appropriations. 2

The institution of performance budgeting was intended to strengthen congressional control
over DOD expenditures and appropriations otherwise hindered by appropriation-based budgeting,
The Senate Report stated: "The multiplicity of sources from which operational funds are now
derived makes it practically impossible, in activities of any magnitude, to estimate in advance with
any reasonable degree of certainty the cost of performance or operation of an identifiable activity
or program, These difficulties prevent accurate and reliable cost accounting and thus deprive
budget planners and the Congress of any real guide to the costs of project or budget programs," 3

In 1982, section 2203 was amended to require that each submitted DOD budget include
data analyzing the effect of the requested appropriations on materiel readiness requirements,4 No
legislative history is available for this amendment.

In 1986, section 2203 was amended again to require that each budget include data, in the
same form as utilized for federal employees, on the number of contractor employees working on
DOD contracts during the fiscal year for that budget,5 The amendment was intended to provide
Congress with information to improve its ability to judge the merits of decisions to contract out
workload and services and the impact of such decisions on the DOD civilian work force, 6

1Pub. L. No, 87-651,§ 207(a), 76 Stat, 520 (1949).
2 S. REP, No. 366, 87th Cong, 2d Seass. 142, 43 (1949),
31d.
4pub, L, No, 97-295, § 1(1), 96Stat. 1290 (1982).
5pub. L. No. 99-661,§ 311, 100 Stat. 3851 (1986).
6H.R, PEP, No, 99-718, 99th Cong,. 2d Sass. 118 (1986).
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3.8.5.3. Law in Practice

The provisions of this section duplicate, in part, law set forth elsewhere within the U. S.
Code. That is, Title 31 of the U.S. Code already requires all executive agencies to utilize cost-of-
performance budgets. Section 1108(b)(1) of Title 31 requires that:

"[t]he head of each agency shall prepare and submit to the president
each appropriation request for the agency. . . . Agency
appropriation requests shall be developed from cost-based budgets
in the way and at times prescribed by the President. The head of
the agency shall use the cost-based budget to administer the agency
and to divide appropriations or amounts.

However, with respect to this provision of law, the DOD Office of General Counsel
maintains that "the provisions of this section are ... far broader than the provisions of section
1108 of Title 31, United States Code." This statute provides specific authority to the Secretary of
Defense to prescribe the form, content, and manner of preparation of the Department of Defense
budget. It forms the cornerstone of the planning, programming, and budgeting system of the
department. This flexibility to address Department of Defense requirements in a concise manner
should be retained. "7

Arguably, the Secretary of Defense already retains implicit authority to direct the planning,
programming, and budgeting system of the department, Section 113(b) of Title 10 provides that
"The Secretary , . has authority, direction, and control over the Department of Defense," With
respect to budget authority, section 113 further provides in part, at subsection (g)(1), that:

The Secretary of Defense, with the advice and assistance of the
Chairman of the Joint Chiefs of Staff, shall provide annually to the
heads of Department of Defense components written policy
guidance for the preparation and review of the program
recommendations and budget proposals of their respective
components ....

3.8.5.4. Recommendation and Justification

No Action

This section does not present any core acquisition issues and has only an indirect

relationship to contracting.

Congress should consider whether this law warrants repeal. The requirement for cost-
based budgeting already exists elsewhere within the U.S. Code. Further, it is doubtful that line-

7Memorandum from Mr. Tom 0. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General)
Department of Defense, to Counsel, Acquisition Law Task Force, dated 2 Mar. 1992.
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item information on materiel readiness and contractor employees is necessary for each submitted
budget when this information may be gathered on an as-needed basis.

Congress may also wish to consider whether, to state more definitively the Secretary of
Defense's authority over the DOD budgetary system, section 113(g) could be amended to add, as
subsection (g)(3), the foilowing language:

The Secretary of Defense, subject to the authority and direction of
the President, shall direct the budgetary system of the Department
of Defense and its components, including prescribing the form and
manner of the budget estimates of the Department of Defense and
its components. Appropriations made available to the Department
of Defense or its components are available for obligation only under
scheduled rates of obligations that have been approved by the
Secretary of Defense. This section does not prohibit the
Department of Defense from incurring a deficiency that it has been
authorized by law to incur.

This recommendation is based on the premise that broad statements of the Secretary of
Defense's authority, when required, should be contained within one section of Title 10 that
delineates the entire scope of the Secretary of Defense's authority.

3.8.5.5. Relationship to Objectives

Action on this statute will not specifically further any of the Panel's objectives.
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3.8.6. 10 U.S.C. § 2204

Obligation of appropriations

3.8.6.1. Summary of the Law

This section states that the Secretary of Defense may obligate appropriated funds only
under preapproved scheduled rates, for the purpose, as stated, of preventing overdrafts or
deficiencies,

3,8.6.2. Background of the Law

This section was originally enacted by the National Security Act Amendments of 1949.1
The section repeats the requirement set forth at section 1512 of Title 31, that all appropriations be
apportioned in order to prevent the incurrence of a. deficiency, However, the Senate report
acknowledged that then-current methods of apportionment, under which apportionments were
centrally approved by the Bureau of the Budget, were inadequate to prevent the incurrence of
deficits, Under those procedures, the Bureau of the Budget did not have any direct check or
control over what the agencies reported to it, Hence, Congress enacted a specific apportionment
requirement for DOD.2 Congress stated, however, that it meant to maintain those statutes
permitting the incurrence of deficits in expenditures for fuel, subsistence, and transportation (41
U.S.C. § 11(a)) and when necessary for the national defense (section 3732 of the Revised
Statutes).3

3.8.6.3. Law in Practice

The DOD Office of General Counsel maintains, with respect to this section:

This statute does far more than repeating [sic] the apportionment
requirement of section 1512 of title 31, It provides the Secretary of
Defense with the authority to control and manabe the execution of
the Department's budget by controlling rates of obligations. It
gives him the authority to centrally manage budgetary execution,.,
. [I]his enactment and placement in title 10 reflects the unique
requirements and demands of managing a Department of the size
and comr.!exity of the DOD. Its continuation is still necessary and
of vital importance to the Department not only with respect to the
procurement appropriations but with respect to all DOD
appropriations. 4

,Pub. L, No, 87-651, § 207(a), 76 Stat. 506, (1948),
-S. REP. No. 366, 2'7th Cong., 2d Sess. §406 (1948),
31d.
4Memorandum from Mr. Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General)
Department of Defense, to Counsel, Acquisition Law Task Force, dated 2 Mar. 1992.
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3.8.6.4. Recommendation and J,.stification

No Action

The authority set forth within this stitute remains valuable because it is the only statutory
authority that expressly permits the Secrctary of Defiense to maintain control over the rate of
expenditure of DOD appropriations. This section does rnot present any core acquisition issues and
has only an indirect relationship to contracting.

However, the Congress may wish to consider whether this section should be repealed and
the authority relocated to 10 U.S.C. § 113 as the section that encompasses all broad statements of
the Sec retary of Defense's authority, The proposed amendment to 10 U.S.C. § 113 is set forth in
the analysis for 10 U.S.C. § 2203,

3.8.6.5. Relationship to Objectives

Action on this statute will not specifically fUrther any of the Panel's objectives,
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"3.8.7. 10 U.S.C. § 2205

Availability of reimbursements

3.8.7.1. Summary of the Law

This section permits reimbursements made to DOD or its components by other executive
agencies, by DOD components, or by any department or organization for services rendered or
supplies furnished to be credited directly to authorized accounts.

3.8.7.2. Background of the Law

This section was originally enacted by the National Security Act Amendments of 1949.1
It was intended to simplify procedures under the Economy Act by permitting the crediting to
authorized accounts of reimbursements and sums paid for supplies furnished or for services
rendered between the military departments, 2 This section eliminated the then-present necessity,
under the Economy Act, of establishing working-fund advance accounts to accommodate the
interchange of supplies and services between the military departments. The section was thus
ultimately designed to facilitate the integration of DOD,3 The section was restated to more
clearly reflect its purpose when codified in 1962,4 Minor language changes were made in 1980,

3.8.7.3. Law in Practice

The DOD Office of General Counsel maintains that this section is necessary for the
administration of a department of the size and organizational and operational complexity of tho
DOD,5

Currently, Title 31 still requires that advance payments for interagency orders must be
credited to advance, working fund accounts, Section 1536(a) of Title 31 provides:

An advance payment made on an order under section 1535 of this
title is credited to a special working fund that the Secretary of the
Treasury considers necessary to be established, Except as provided
in this section, any other payment is credited to the appropriation or
fund against which charges were made to fill the order.

The last sentence of this section, howeiver, permits interagency reimbursements other than
advance payments to be credited directly tc the agency whose funds were used to fill an order,

IPub. L. No, 81-216, ch. 412, § 408, 63 Stat, 590 (1949),

2S. R•, No. 366, 81st Cong,, 1st Sess,, 410 (1949),
31d.
4 Pub, L. No. 87-651, § 207(a), 76 Stat. 520 (1962).
5 Memorandum from Mr, Tom 0, Morgan, Oflce of Depizty General Counsel (Fiscal and Inspector General)
Department of Defense, to Counsel, Acquisition Law Task Force, dated 2 Mar, 1992,
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3.8.7.4. Recommendation and Justification

No Action

This section does not present any core acquisition issues and has only an indirect
relationship to contracting,

However, the Panel notes that this law continues to promote the desired goal of
integration of operations within DOD by permitting the executive agencies within DOD to receive
payments, including advance payments, for goods and services provided to each other without
complying with Treasury Department procedures.

This section partially duplicates the authority set forth in the last sentence of 31 U.S.C. §
1536(a), which permits direct reimbursements for payments on interagency orders, However,
absent this section, there is no other law that permits DOD executive agencies directly to receive
advanc payments for goods or services that it provides to other executive agencies.

3.8.7.5. Relationship to Objectives

Actwon oi, this statute will not specifically further any of the Panel's objectives,
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3.8.8. 10 U.S.C. § 2206

Disbursement of funds of military department to cover
obligations of another agency of Department of Defense

3.8.8.1. Summary of the Law

This law permits the Secretary of Defense to authorize a disbursing official of one
department to disburse fhnds on behalf of another.

3.8.8.2. Background of the Law

This section was enacted by the National Security Act Amendments of 1949.1 It was
intended to provide for greater economy and efficiency within DOD, as well as greater integration
among the military departments, by making the disbursing and accounting facilities of one
department available to the other departments, particularly in areas where the work load of a
separate facility is insufficient to warrant the maintenance of separate facilities. 2

3.8.8.3. Law in Practice

This section is implemented by DOD Directive 7300.4, "Appointment of Disbursing
Agents and Responsibility for Entrusted Funds,"

It is not clear that the Secretary of Defense would have this authority absent this section.
Section 125(a) of Title 10 does provide that "the Secretary of Defense shall take appropriate
action (including the transfer, reassignment, consolidation, or abolition of any function, power or
duty) to provide more effective, efficient, and economical administration and operation, and to
eliminate duplication, in the Department of Defense , . " except those duties that are vested by
law, Under section 3321 of Title 31, the authority of a disbursing official to disburse funds may
only be delegated by the Secretary of the Treasury; hence, it is authority that is vested by law,
Therefore, it is not clear that the Secretary of Defense would retain authority, under section 125
of Title 10, readily to consolidate interservice disbursing authority in one official.

The only other authority within the U.S. Code permitting interagency disbursing within
DOD limits that authority to situations where it is specifically requested by the Secretary of the
Treasury. After stating the general rule that only the Secretary of the Treasury or his delegate
may designate disbursing officials, section 3321 of Title 31 further provides that:

(c) The head of each of the following agencies shall designate
personnel of the agency as disbursing officials....

(2) military departments of the Department of Defense.

1Pub. L, No, 81-216, ch. 412, § 409, 63 Stat. 590 (1948).
2S, RlP. No, 366, 81st Cong., lst Seos, 411 (1949),
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(d) on request of the Secretary and with the approval of the head of
an executive agency referred to in subsection (c) of this section,
facilities of the agency may be used to assist in disbursing public
money available for expenditure by another executive agency.

The Department of the Treasury, Office of General Counsel, was unable to provide
additional information as to the use of the DOD exception set forth in this statute in its disbursing
practices.

With regard to section 2206, the DOD General Counsel maintains that it is necessary for
the efficient administration of the DOD.3

3.8.8.4. Recommendation and Justification

No Action

The authority granted to the Secretary of Defense by this section remains useful and
continues to serve the valid purpose of integrating DOD administration. However, this section
does not present any core acquisition issues and has only an indirect relationship to contracting.

Nonetheless Congress may wish to consider amending 31 U.S.C. § 3321 (c) and (d),
relating to DOD disbursal authority, as set forth below, to add this specific DOD authority, The
latter recommendation, amending the Title 31 provision, would seem the preferable alternative
because it keeps all statutory authority specifically relating to DOD disbursing authority within
one statutory provision and within that portion of the U.S. Code dealing generally with executive
agency disbursement procedures.

3.8.8.5. Relationship to Objectives

Action on this statute would not directly further any of the Panel's objectives.

3.8.8.6. Proposed Statute

§ 3321. Disbursing authority in the executive branch

(a) Except as provided in this section or another law, only officers and employees of the
Department of the Treasury designated by the Secretary of the Treasury as disbursing officials
may disburse public money available for expenditure by an executive agency,

(b) For economy and efficiency, the Secretary may delegate the authority to disburse public
money to officers and employees of other executive agencies.

3Mcmorandum from Mr, Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General)
Department of Defense, to Counsel, Acquisition Law Task Force, dated 2 Mar, 1992,
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(c) The head of each of the following executive agencies shall designate personnel of the agency

as disbursing officials to disburse public money available for expenditure by the agency:

(1) United States Marshal's Office

(2) milit"-y dpa..tment. of the rea.,-. ^ f,,..hLPDUaronfD and its
components (except for disbursements for the departmental pay and expenses in the
District of Columbia).

(d)(1) Ihe Secret= of Defense may authorize disbursing officials of Department of Defense
components to make disbursements on behalf of other Department of Defense components
and to charge those disbursements to the appropriate appropriation of that department or

(2) on request of the Secretary and with the approval of the head of an execitive ,gency
referred to in subsection (c) of this section, facilities of the agency may be used to assist in
disbursing public money available for expenditure by another executive agency.
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3.8.9. 10 U.S.C. § 2208

Working Capital Funds

3.8.9.1. Summary of the Law

This section authorizes the use of, and provides overall guidance on, the operation of
working capital funds within the DOD.

3.8.9.2. Background of the Law

Working capital funds were first authorized by the National Security Act Amendments of
1949.1 Section 407 of that Act provided that the Secretary of Defense may establish funds in
DOD to finance inventories of supplies, materials, and equipment as designated (stock funds) and
to provide working capital for industrial- and commercial-type activities of the Department
(industrial funds). The Confercnce Report indicated that Congress contemplated that materials
with a high obsolescence factor, or semicapital items, would not be included in that designation.
The Secretary was empowered to provide capital for such funds by capitalizing inventories on
hand and by the transfer of unexpended surplus appropriations, provided that no deficiency was
incurred thereby. 2

The funds were to be charged with the costs of supplies acquired or services consumed.
Conversely, the funds were to be reimbursed from available appropriations for supplies furnished
or services rendered, including any applicable administrative expenses. 3

The Secretary of Defense was also authorized to issue regulations governing the
operations of such funds. The original section expressly permitted that any such implementing
regulations could permit, as otherwise authorized by law, the sale to non-DOD purchasers or
users of services or goods produced by the funds, In 1982, this section was amended, without
comment, to permanently authorize the sale of supplies in working capital fund inventories to
contractors for use in performing DOD contracts.

The stated purpose of the section was more "effectively to control and account for the
costs of the programs and work performed, to provide adequate, accurate and current cost data
which can be used as a measure of efficiency, and to facilitate the most economical administration
and operation of the military departments. "4 The report noted that numerous contemporary
studies had commented on the lack of adequate cost accounting under current procedures, which
supervised only the allotment of specific appropriations rather than overall programs with

IPub. L. No. 81-216, ch, 412, §11, 63 Stat, 587 (1949).
2S, CONW, REP, No. 366, 81st Cong,, lst Ses., 407 (1949).
31d
41dat 25,
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numerous sources of appropriations. The establishment of stock and industrial funds was
intended to eliminate that problem.5

These funds would also enhance economy and efficiency in other ways. With stock funds,
raw material could be purchased during favorable market conditions, manufactured directly into
end items and then purchased at cost. Such accounts would also promote standardization in
procurement and storage, "thus facilitating interservice utilization and balancing of stock,"6

Carrying stock items in a single inventory would reduce overall inventory requirements by
permitting the reissuance of unused or returned stock.

The DOD Authorization Act for FY84 amended this section to require direct, annual
authorization of appropriations to DOD working capital funds beginning in 1985.7 The House
report noted that extraordinary requirements had recently been imposed on Department of
Defense working capital funds.8 These demands required increasingly large, direct appropriations
and increasing reassignment of amounts from operation and maintenance accounts to the funds.
The report also stated the Committee's belief that the magnitude of these direct appropriations,
not now subject to annual authorization, justifies the requirement for amnual authorization "... to
provide a sound basis for coherent, overall oversight of the operation and maintenance accounts
and to establish, ., comprehensive review of readiness consideration associated with ongoing and
proposed initiatives involving Department of Defense capital working funds,"9  The Senate
receded to the House provision without comment,

The DOD Authorization Act for FY85 further amended this section to require that a set
percentage of payments received in a fiscal year by the working capital funds be reinvested for
capital equipment. 10 This Act also added a provision permitting the sale of large caliber cannons,
gun mounts, or recoil mechanisms produced by a working capital-funded Army arsenal to a
person outside DOD for use in performing a contract with a US. agency or friendly foreign
government and under certain enumerated restrictions.11 Both of these amendments originated in
the House bill,

With regard to the requirement of capital reinvestment, the House Committee reported
that the provision was an attempt to deal with increasing obsolescence of capital equipment at
industrially funded DOD activities. 12 The Committee noted that DOD had developed the Asset
Capitalization Program for the express purpose of providing for the future replacement of capital
equipment by including the cost of such replacement in prices charged to the customer. However,
the House Committee also reported that, while it strongly supported this program, the program
had suffered from limited appropriations and inconsistent oversight. Accordingly, the House bill

51d.
61d.
7 pub. L, No, 98-94, §1204, 97 Stat, 683 (1983),
8 HR, REP. No. 107, 98th Cong., Ist Scss. (1983),
91d.
10 Pub. L. No. 98-525, §3C05, 98 Stat. 2513 (1984),
1 11d.
12H.R. R•P. No. 691, 98th Cong., 2nd Scss. (1984).
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mandated set levels of reinvestment into the capital equipment of industrially funded activities.
The conferees ultimately limited the reinvestment requirements for a three-year period. 13

The amendment adding the provision regarding the sale of certain articles produ.-ed by
working capital-funded Army arsenals was designed to conform section 2208 to section 30 of the
Arms Export Control Act. 14 That section authorized the sale to certain U.S. entities nf defense
items from certain government arsenals for incorporation into items destined for commercial
export to friendly foreign countries. However, it did not address those items assembled in an
industrially funded facility using both private and government parts. This amendment was solely
intended to ensure that all defense items, whether manufactured in a private or in a government
plant, receive the same treatment under the Arms Export Control Act,

The National Defense Authorization Act for Fiscal Year 1991 further amended this section
to require that purchases of certain articles manufactured at Army arsenals be made by advance,
incremental funding,15 The National Defense Authorization Act for Fiscal Year 1992 also
amended this section to authorize the sale of items of equipment from Army working capital-
funded industrial activities in certain circumstances, 16

3.8.9.3. Law In Practice

The DOD Office of General Counsel states with regard to this provision:

The provisions of this statute contain essential authority for the
Secretary of Defense to manage and control both existing an'A any
future working capital funds of the Department, It is the authority,
for instance, under which the Defense Business Operations fund
could have been established, at least in significarnt part, in the
absence of Congressional action, It could serve as the basis for the
establishment of any future working capital funds of the
Department which might be considered to be necessary. This
statute provides the authority for the Department of Defense to
manage its commercial and industrial operations in a sound manner
and its continuation is of great importance to the Department. 17

13H.R. CONF. REP No. 1080, 98th Cong., 2nd Sess. 831 (1984).14H.R. REP. No. 691, 98th Cong,, 2nd Sess, (1984).
15pub, L. No, 101-510,§ 801, 104 Stat. 1 88 (1990),
16pub. L. No. 102-190, § 137, 105 Stat, 1212 (1991).,
17Memorandum from Mr. Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General),
Department of Defense, to Counsel, Acquisition Law Task Force, dated 2 Mar. 1992,
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3.8.9.4. Recommendation and Justification

No Action

This section does not present any core acquisition issues and has only an indirect
relationship to contracting. Rather, it relates primarily to DOD working capital fund operationm.

3.8.9.5. Relationship to Objectives

Action on this statute would not specifically promote any of the Panel's objectives.
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3.8.10. 10 U.S.C. § 2209

Management funds

3.8.10.1. Summary of the Law

This section provides that management funds may be established and operated by the
military departments to finance DOD operations that involve two or more appropriations but
where the costs cannot immediately be charged to those appropriations.

3.8.10.2. Background of the Law

The management funds established by this section were generated by the Navy's
experience, in the early 1940s, with its Naval Procurement Fund and with its Naval Supply
Account since the early 1900s,

The National Security Act Amendments of 1949 established comparable funds for all the
military departments, Identifying all of these funds, including the then-existing Navy fund, as
Management Funds. I "Management funds, as distinguished f'rom working-capital funds, are not
continuing or revolving funds, They constitute an allotment of money to a common pool for a
special purpose only, They thus provide a management tool for economical and efficient
administration of specific joint operations, or operations requiring the support of two or more
appropriations, where the costs of the operations are not susceptible of immediate distribution as
charges against such appropriations,"2 Along with the adoption of the performance-based budget
and use of working-capital funds, the initiation of Management Funds was deemed integral to the
modernization of the military departments.

As amended, the Funds granted initial corpora to be augmented by subsequent
appropriations. The Secretary of Defense was required to approve each individual account
established by the Funds. The Funds were authorized to incur expenses for materials other than
stock and for personal and contractual services, provided that all expenditures were properly
chargeable to available appropriated funds. All such expenditures would then subsequently be
reimbursed by the relevant appropriation,

3.8.10.3. Law in Practice

The DOD Office of General Counsel states that "the provisions of this statute, relating to
the management funds of the Department, should be retained on the same basis that section 2208
should be retained." 3

IPub. L, No. 81-216, ch. 402, §11, 63 Stit. 588 (1949).
2 S. RF., No. 366, 81st Cong., 1st Sess, 32 (1949),
3Memorandum from Mr. Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General),
Department of Defense, to Counsel, Acquisition Law Task Force, dated 2 Mar. 1992,
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3.8.10.4. Recommendation and Justification

No Action

It is clear that the continued use of these funds is necessary for the efficient administration
of the department. In addition, the section provides authority to finance a DOD operation by
using funds from two or more separate appropriations, and specifically provides for advance
payments based on estimated costs in such operations. It does not appear that this same fiscal

authority is present elsewhere in the U.S. Code, However, this section does not present any core

acquisition issues and has only an indirect relationship to contracting. Rather, it relates primarily
to DOD management fund operations.

3.8.10.5. Relationship to Objectives

Action on this statute would not specifically further any of the Panel's objectives,
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3.8.11. 10 U.S.C. § 2210

Proceeds of sales of supplies: credited to appropriations

3.8.11.1. Summary of the Law

This section provides, at subsection (a), that DOD appropriations may be credited with the
proceeds of the disposals of supplies that are nMt financed by funds established under section
2208, At subsection (b), this section provides that obligations may be incurred against anticipated
reimbursements to stock funds, as determined by the Secretary of Defense and with presidential
approval, as necessary to maintain planned operations for the next year.

3.8.11.2. Background of the Law

The legislative history of this section is obscure, The actual language of this section
originated in the Senate version of the FY54 DOD Appropriations Act,1 It appears that this
language was inserted in response to a provision in the initial House version of that bill, The
House Committee Report had noted that reimbursements from other agencies within and outside
DOD for supplies from working capital funds were being directed to other, operating accounts,
and that therefore excessive funding existed in these accounts,2 The Committee noted that,
contrary to legislative intent, these receipts were generally not used to replace the items that had
been sold out of the working capital funds,3 Instead, these receipts were being used to purchase
other items and these purchases were not subject to congressional review, The Committee also
reported that the problem was compounded by inadequate accounting procedures within DOD,
Because these reimbursements from stock fund purchases to other accounts were not separately
reported under then-current procedures, no one could ascertain the extent to which planned
appropriations would actually increase the obligating authority of these other accounts,4

Therefore, the House version proposed to repeal all individual legislative authority for
certain identified operating accounts and to extend the use of working capital stock funds, The
Committee reported, however, that the same problem of overcapitalization and inadequate
accounting existed with the stock funds and that procedures must be installed to correct this
problem,

The Senate version of the 1954 Appropriation Act omitted the House language and
included instead the language of this section as it appears today. The language was included in
the final bill, Neither the Senate Committee nor the Conference Report contained any explanation
of this language.

IPub, L, No. 83-179, ch. 305, § 645, 67 Stat, 357 (1953).
21i,R. RiE"P. 680, 83rd Cong., 1st Ses., 10-11 (1953).
31d.
41d.
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It appears that the Senate language was inserted to address the concern with
overcapitalization being raised by the House Committee. As a compromise, rather than
eliminating the overfunIed operating accounts, the first proviso in the Senate language prohibited
the crediting to DOD appropriations of any proceeds from working capital stock fund sales,
Thus, Congress would not be faced with the problem, identified by the House Committee, of not
knowing the extent to which proceeds from sales from § 2208 accounts were augmenting other
accounts. Nonetheless, the second proviso in the Senate language permits the incurrence of
obligations against anticipated reimbursements made directly to the funds, as necessary to
maintain normal operations for the next year. By permitting, within the level of planned
operations, the utilization of capital raised by the working capital funds, the second proviso
preserves the ability of the working capital funds to promote economy and efficiency, as intended
when such funds were initially authorized,

3.8.11.3. Law In Practice

With respect to this section, DOD Office of General Counsel states:

The provisions of subsection (a) of this section provide the basis for
a significant number of the Department's reimbursable programs.
The provisions of subsection (b) of this section provide the basis for
the incurring of obligations by stock funds in order to maintain
sufficient operating inventories in anticipation of sales and
reimbursements. These provision are of extreme importance to the
execution of programs within the Department of Defense,5

3.8.11.4. Recommendation and Justification

No Action

This section does not present any core acquisition issues and has only an indirect
relationship to contracting,

However, the Panel notes that the purpose of this section remains valid, Subsection (a)
ensures that the working capital funds will not be subject to an additional depletion of funds by
having reimbursements allocated to other funds within DOD. That remains a legitimate concern,
Specifically, the 1983 amendment to section 2208 requiring annual authorization of
appropriations to working capital funds was based on evidence of the ever-increasing drain upon
such funds, The 1985 amendment to section 2208, requiring set levels of reinvestment, was
similarly based on evidence of the lack of adequate funding to the Asset Capitalization Program
for industrial funds, These amendments indicate the existence of a concern with chronic under
capitalization of these funds,

5Mcmorandum from Mr. Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General,
Department of Defense, to Counsel, Acquisition Law Task Force, dated 3 Mar. 1992,
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Subsection (b) ensures that the working capital funds will be able to meet their intended
goal of promoting greater efficiency by authorizing the incurrence of obligations against
anticipated reimbursements to such funds for the next fiscal year.

Since, both of these subsections specifically address operations of stock funds established
pursuant to 10 U.S.C. § 2208, they may warrant relocation to that section.

3.8.11.5. Relationship to Objectives

Action on this statute would not specifically further any of the Panel's objectives,
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3.8.12. 10 U.S.C. § 2211

Reimbursement for equipment, material or services furnished
members of the United Nations

3.8.12.1. Summary of the Law

This section provides that reimbursements from United Nations members for equipment or
supplies furnished in joint military operations may be credited directly to appropriate DOD
appropriations as are proceeds from foreign military sales under 22 U.S.C. § 2392(d).

3.8.12.2. Background of the Latw

This section was originally enacted by the Second DOD Supplemental Appropriation Act
of 1951,1 At that time, DOD maintained a practice of requesting from countries participating in
joint United Nations military operations reimbursement for property or services rendered. This
section was intended to make permanent this practice and to credit relevant appropriations in
order to secure the earliest possible replenishment of military stock,2

3.8.12.3. Law in Practice

With respect to this section, DOD Office of General Counsel maintains: "As a separate
statute dealing with assistance furnished under conditions other than those covered by [10 U.S.C.
§ 2345 and 22 U.S.C. § 2392(d)], It should be continued as a separate authority, Moreover, it is
basically an accounting statute, again potentially affecting every appropriation of the
Department."

3

In addition, the authority contained in this section is not duplicated by any other statutory
authority. While 22 U.S.C. § 2392(d) provides that "reimbursement shall be made to any United
States Government agency, from funds available for use under . . this chapter" for assistance
furnished by that agency to foreign countries, that authority applies specifically to foreign military
sales, In addition, section 2345 of Title 10, providing that any credits accrued from providing
logistic support or supplies to NATO allies under this chapter shall be liquidated every 3 months
and paid directly to the entity providing such support, applies solely to reimbursements received
pursuant to NATO cross.servicing agreements. Finally, 10 U.S.C. § 2205, permitting
reimbursements to DOD accounts from inter or intra-agency agreements, applies to U.S.
government agencies and does not encompass reimbursement fitom entities such as LIN members,

lPub, L, No. 81-911, ch. 1213, § 703 64 Stat. 1235 (1951).
2 11.R. REP, No, 3193, 81st Cng,, 2d Sess, 892 (1950).
3 Memorandum from Mr. Tom 0, Morgan, Office of Deputy General Counsel (Fiscal and Inspector Gencral,
Department of Defense, to Counsel, Acquisition Law Task Force, dated 3 Mar. 1992,
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3.8.12.4. Recommendation and Justification

No action

This section remains useful authority that is not duplicated by any other statutory
provision. However, it does not present any core acquisition issues and has only an indirect
relationship to contracting.

3.8.12.5. Relationship to Objectives

Action on this statute will not specifically promote any of the Panel's objectives.
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3.8.13. 10 U.S.C. § 2217

Comparable budgeting for common systems

3.8.13.1. Summary of the Law

This section requires the Secretary of Defense, in the annual DOD budget, to identify
common procurement weapon systems among the Services and to identify and explain variations
in procurement unit costs for these systems.

3.8.13.2. Background of the Law

This section was enacted by the National Defense Authorization Act of 1987.1 The
provision originated in the House version of the bill, The House Committee Report indicates that
this provision was based on the wide discrepancy found among the services in the budgeted unit
costs of certain common weapon system procurements.2 The section was intended to encourage
greater economy and efficiency by promoting standardization among the services in unit costs for
common procurement and by requiring a justification when such standardization is not present.3

3.8.13.3. Law in Practice

The DOD Office of the Comptroller (Investment), reports that this section is complied
with by means of an exhibit attached to the annual DOD budget that sets forth the required
information. That Office further reports that this exhibit essentially repeats procurement unit cost
information already contained in the budget pursuant to the procurement section of the DOD
Budget Guidance Manual. The exhibit does contain some explanatory materiel not otherwise
present in the budget. However, the explanatory materiel in the exhibit is generally not extensive
because there are very few situations in which significant differences exist in comparative unit
costs, Based on the above, the Office of the Comptroller (Investment) recommends repeal of this
section as a statutory reporting provision that is administratively cumbersome and that provides
little meaningful oversight information to the Congress.

The General Accounting Office, Office of the General Counsel, notes with respect to this
provision that the inclusion of unit cost information in the budget does not ensure that unit cost
variations are, or could be, easily identified in the budget as it is in a separate exhibit prepared
specifically for that purpose.4

lPub, L, No. 99-661,§ 955, 100 Stat. 3953 (1986),
2 H.R, REP, No. 718, § 904, 99th Cong,, 2nd Sess. 926 (1986).
31d,
4Memorandum from Mr. Gary Kepplinger, Associate General Counsel, General Accounting Office, to Mr.
Anthony Gamboa and Mr. LeRoy Haugh, dated 25 June 1992.
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The DOD Office of General Counsel states that it has "no strong views on this provision

one way or the other."'5

3.8.13.4. Recommendation and Justification

No action

This section does not present any core acquisition issues and has only an indirect
relationship to contracting.

Congress may wish to consider, however, whether this section should be repealed as an

example of excessive legislative detail. The requirement provides little benefit to the Congress

while imposing yet another administrative burden on DOD, The Panel notes that the information

regarding weapon system unit costs are already provided in the annual budget, Thus, Congress is

already able to identify significant variations in unit costs in comparable systems, In addition, in

recent years this report has contained little explanation for variations because significant variations
have not existed, Finally, even absent this statutory provision, Congress can request such

explanations on a case-by-case basis,

3.8.13.5. Relationaship to Objectives

Action on this statute would not specifically promote any of the Panel's objectives.

5Mcmorandum from Mr, Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General),

Deparlment of Defense, General Counsel, Acquisition Law Task Force, dated 3 Mar, 1992,
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3.8.14. 10 U.S.C. § 2309

Allocation of Appropriations

3.8.14.1. Summary of the Law

This section permits reallocation of appropriated funds between agencies. It states that
appropriations available for procurement by an agency named in section 2303 of this title may,
through administrative allotment, be made available for obligation for procurements by any other
agency in amounts authorized by the head of the allotting agency and without transfer of funds on
the books of the Department of the Treasury. A disbursing official of the allotting agency may
make any disbursement chargeable to an allotment upon receipt of a voucher certified by an
officer or civilian employee of the procuring agency.

3.8.14.2. Background of the Law

This law was originally enacted by the Act to Facilitate the Procurement of Supplies and
'ervice4 by the Departments of the Army, Navy and Air Force, the Coast Guard and the National
Advisory Committee for Aeronautics. I The House Committee Report indicated that the purpose
of the bill was to make available contracting authority conferred by that bill for the purchase of
supplies for other departments anJ agencies (f the federal government. 2

3.8.14.3. Law in Practice

There appears to be no direct, regulatory implementation of this section.

3.8.14.4. Recommendation and Justification

No Action

This section does not preser., any core acquisition issues and has only an indirect
"relationship to contracting.

3.8.14.5. Rtlationship to Obje,.tives

Action on this statute wll not specifically promote any of the Panel's objectives.

IPub, L. No. 80-413, ch. 65, § 10, 62 Stat. 25 (1948).
2H.R. RFP. No. 109, 80th C., g.. 1st Sess. 5 (1947).
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3.8.15. 10 U.S.C. § 2395

Availability of appropriations for procurement of technical
military equipment and supplies

3.8.15.1. Summary of Law

This section provides that funds appropriated to DOD for technical military equipment and
supplies are available until spent,

3.8.15.2. Background of Law

This language wan originally enacted in 1950 by the Act Authorizing the Composition of
the Army and Air Force. The original version provided that:

Moneys appropriated to the Departments of the Army, Navy, or Air
Force for procurement of technical military equipment and supplies,
the construction of public works, and for research and
development, including moneys appropriated to the Department of
the Navy for the procurement, construction and research and
development of guided missiles, which are hereby authorized for
the Department of the Navy, shall remain available until expended
unless otherwise provided in the appropriation Act concerned.2

The House version of that bill had provided that moneys appropriated to the Army for
procurement of materials and facilities, including guided missiles, would remain available for
obligation during the fiscal year when appropriated and for 5 years thereafter and that Army and
Air Force R&D money will remain available until expended. The House Committee Report stated
that this provision:

is highly desirable because of the often necessarily great intervals of
time which elapse between the obligation of funds and the
completion of deliveries under a contract . . . The majority of
Army research and development projects are long-range in nature.
Upon initiation of a project it may be estimated that completion will
require 3 years. Subsequent estimates may extend the period by
several more years. The results are unpredictable and do not lend
themselves to a predetermined time schedule. For this reason, any
arbitrary time limit for expenditure of appropriations may
jeopardize a worth while project whose continuation depends on a
subsequent year's appropriation Civilian contractors, particularly

lPub. L. No. 82-604, H.R. 1437, July 10, 1950. See H.R. CONF. REP No. 2322, 82nd Cong., 1st Sess. 28 (1950).
21d3
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educational institutions and nonprofit foundations, are reluctant to
accept long-range projects and hire highly qualified personnel when
there exists the possibility of cancellation prior to completion.3

The House Committee also reported, with respect to the Air Force language, that the
language was necessary to ensure that the appropriations provided by Congress to carry out the
purposes of the legislation remain available to achieve that purpose, The language also would
ensure that appropriations and contract authority would be available for reobligation whenever
adjustment of requirements necessitates adjustment of procurement programs.4

The Senate version essentially set forth the enacted language. The House accepted the
Senate version but added the specific language relevant to the Navy. 5

In 1956, the section was codified into Title 31. In 1971, the language was amended to
provide that R&D funds would be available for two successive fiscal years.6 The limitation was
added to conform this authority to the prior year's DOD Appropriations Act.7 It was specifically
intended to encourage more timely and effective use of R&D funds and to provide a significant
improvement in Congressional control of DOD spending.8 Technical language changes were
made at that time as well,

In 1982, this section was amended and relocated into Title 10 as section 2394,9 The two-
year limitation on R&D funds was separated out into the current 10 U.S.C. § 2351. The
remaining language was then clarified, such as omitting the Navy guided missile authorization,
and the "unless otherwise provided" clause, as unnecessary.

In 1986, the section was redesignated as the current section 2395.10

3.8.15.3. Law in Practice

With respect to this provision, DOD Office of General Counsel states in part that:

in recent years, it has provided a statutory basis and justification for
making the procurement appropriations available for a period of
three years and for making the research, development, test, and
evaluation appropriations available for a period of two years. It is a
useful statute and should be retained. It has been relied upon in
numerous cases when questions have arisen concerning the
authority for multiyear appropriations, such as the procurement

3H,R RP. No. 64, pp. 8.9.
41d. at 11.
5HR. CONF, REP No, 2322, 82nd Cong,, 1st Sess. 2, 6-7. (1950).
6 pub, L. No. 92-156, § 712. 85 Stat. 424 (1971).
7 S. RiEP. No, 447, 92 Cong., Ist Sess, 89 (1971),
81d.
9Pub. L. No. 97-258, § 2(6), 96 Stat. 1053 (1982).
10 Pub. L. No. 97-295,§1, 96 Stat. 1291 (1986).
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appropriations, and when attempts have been made to shorten the
period of availability of those appropriations.... The provisions of
10 U.S.C. § 2202(b) apply generally to all appropriations of the
Department 'except as otherwise provided by law.' 10 U S.C. §
2395 is such a law falling within the exception recognized in section
2202(b).11

As noted, the authority in this section functionally relates to 10 U.S.C. § 2351 (setting
forth a two-year limitation on RDT&E funds) and to 10 U.S.C. § 2202(b) (enacted in 1987 and
setting forth a three-year limitation on all funds appropriated for any DOD program, project or
activity unless a contract has been entered into and except as otherwise provided by law).

There are no published Comptroller General decisions discussing this statutory provision.

3.8.15.4. Recommendation and Justification

No action

This section does not present any core acquisition issues and has only an indirect
relationship to contracting.

The Panel notes, however, that, for the same reasons set forth in the House report to the
initial version of this authority, it remains desirable to have no-year funding authority available to
the Department when funds are not otherwise expressly limited. Further, this authority is not
superseded by any other statutory provision. The DOD Office of General Counsel notes that the
language of this section is not superseded by 10 U.S.C. § 2202(b) because it falls within the
"except otherwise provided by law" proviso set forth in that section. 12 Thus, section 2395 does
provide multiyear authority for funds for DOD technical military supplies and equipment when
such authority is not clearly provided by or limited by public law or another statutory provision.
This section also buttresses the multiyear availability of funds if other, public law authority is
ambiguous or if attempts are made to limit the availability of multiyear funds. 13

3.8.15.5. Relationship to Objectives

Action on this statute would not specifically promote any of the Panel's objectives.

11Memorandum from Mr. Tom G. Morgan, Office of Deputy General Counsel (Fiscal and Inspector General),
Department of Defense General Counsel, Acquisition Law Task Force, dated 2 Mar, 1992.
12In any event, the Panel has recommended repeal of section 2202(b) as obviated by annual authorization and
appropriation legislation. See chapter. 3,9.1.4. of this Report
I This section is not required, however, to establish the two-year availability of R&D funds as that availability is
already established by 10 U.S.C. § 2351.
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3.8.16. 31 U.S.C. § 1552

Procedure for appropriation accounts available for definite
periods

3.8.16.1. Summary of Law

This section provides that, on September 30th of the 5th fiscal year after the period of
availability for obligation of a fixed appropriation account ends, the account shall be closed and
any remaining balance (whether obligated or unobligated) shall be canceled and thereafter shall
not be available for obligation or expenditure for any purpose.

3.8.16.2. Background of Law

This section was originally enacted in 1955.1 It was codified into Title 31 in 1982,2 As
originally enacted, the section provided that each appropriation account available for a definite
period shall be closed by transferring the obligated balance to an appropriation account of the
agency responsible for the obligation. Unobligated balances were to revert to the Treasury.
When the head of an agency decided that part of a withdrawn, unobligated balance was required
to pay obligations, that part could be restored to the appropriate account. That withdrawal was
accounted for and reported as of the fiscal year in which the appropriation concerned expired for
obligation. The obligated balance of an appropriation made available for obligation under a
discontinued appropriation was eventually merged into the account to which the transferred
amount had been credited,

The "M" account legislation was the result of a combined initiative by the GAO, the
Bureau of the Budget (now OMB) and the Department of Treasury. The law allowed
appropriations to remain available for payment of Government obligations for an indefinite period
of time. The original appropriations lost their identity after a number of years by being merged
into a single appropriations account. 3 The purpose of the law was to simplify and streamline the
Federal Government's system for paying obligations. The provision allowing the use of expired
unobligated budget authority to cover unforeseen upward adjustments to contracts enabled an
agency to expedite payments by utilizing funds already appropriated to it. This authority
eliminated the need to continually ask Congress for a reappropriation of funds.4 Agencies could
use this money to fund: (1) cost overruns on cost-type procurements; (2) changes within the
scope of a contract; and (3) other actions that were not considered a new procurement.

2Approprlations -- Fiscal Management, Pub. L, No. 84-798, ch. 727, 70 Stat. 754 (1955).
2Pub. L. No. 97-258, § 1, 96 Stat. 935 (1982).
3Hence, the phrase "M Account" developed to refer to these accounts.
4Nat. Asso. of P.eaional Councils v. Costld, 564 F.2d 583 (DC. Cir. 1977)(law as intended to improve efficiency of
government accounting procedures by permitting agencies to adjust amounts of obligations which proved
insufficient because of errors, unforeseen cost increases, or other underestimates in original award without resort to
new appropriations).
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The section was amended in its entirety by the National Defense Authorization Act of FY
1991,5 The Senate version of the bill would have repealed this section, and other, related sections
within this chapter of Title 31, and substituted an entirely new statutory regime to govern the
availability of appropriation accounts, The House bill had contained a more limited version
pertaining only to the DOD. The House receded with an amendment that amended existing law
to preserve several aspects of the Senate version. The Conferees stated:

The conferees note that this provision is an extremely important
legislative initiative, It would first and foremost provide clear and
concise rules that will govern appropriation accounts, It would
close all accounts available for a definite period and cancel any
remaining obligated or unobligated balances five years after the
period of availability of those accounts, In the case of
appropriation accounts available for an indefinite period, such
accounts would be closed and thereafter not be available for
obligation or expenditure when it is determined that the purposes
for which the account was made have been carried out, and when
no disbursement is made against the accounts for two consecutive
years,6

The new law thus directs the phase-out of the "M" accounts by the end of FY 1993, By
that date, all lapsed fund appropriations will have been closed and no further obligation or
payment will be made against those appropriations. The law further provides that all
appropriation accounts will be canceled on September 30 of the 5th fiscal year after the period of
availability for obligation of a fixed appropriation ends, and on September 30th of each fiscal year
thereafter,

3.8.16.3. Law in Practice

In the past decade, the "M" accounts and surplus accounts have grown substantially. 7

Along with this growth, the number and dollar volume of transactions on those accounts also
multiplied,

However, the mandated cancellation of no-year appropriations after a five-year period has
several si3nificant, negative effects,

First, performance of some contracts simply is not completed by the end of the five-year
period, The required cancellation of funds would terminate performance of these contracts, as
well,

5Pub. L, No. 100-510, § 1405, 104 Stat. 1676 (1990).
6H,R, CONF, REP No. 923, 101 Cong., 2d Sess. 663 (1990),
7Merged surplus accounts refers to those surplus, unobligated amounts remaining in accounts prior to bcing
merged. See generally U.S. GAO, Lapsed Accounts. Army, Navy, and Air Force "Al" anl Aferged turplus
Authoritv Account Balances, GAO/NSIAD-90-170 (May 1990),
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Second, there are frequently situations where, although work is completed prior to
cancellation of funds, related contract administration matters are not. Determination of overhead
rates may last a considerable period of time beyond completion of contract work. Further,
contract claims are rarely settled within a five-year period after initial appropriations of funds.
This new law may pressure contracting officers to settle claims prematurely in order to fall within
five-year funding period. Conversely, contracting officers may be tempted to delay settlement
when funding would adversely impact current appropriations,8

The Air Force Logistics Command and Air Force Systems Command (now combined as
the Air Force Materiel Command) have noted significant problems with this law. Those Offices
maintain a number of large, complex contracts with petformance periods in excess of eight years.9

These contracts are generally priced on a fixed price incentive or cost reimbursement basis and
cannot be repriced or closed without a DCAA audit of actual costs and final determination of
overhead rates, These audits alone may take five years to complete. Because the contractor's
costs are audited after performance is otherwise complete, such contracts may not be closed for

eight to fifteen years beyond their inception. Consequently, under the current law, obligated but
unexpended funds will usually have been lost before contract completion or closure can be
accomplished. Approximately $334 million in closed appropriations have already been lost as of 6

March 1991, and many more will be lost by September 1993, The Air Force will have to use
current appropriations to replace these losses in order to satisfy its older but continuing contract
obligations, Resort to current appropriations will be at the expense of new programs budgeted
for the current year.

3.8.16.4. Recommendation and Justification

Amend

Amend section 1552(a) to provide that accounts need not be
canceled on the 5th fiscal year after the period of availability
for obligation of a fixed appropriation ends, if the Secretary
determines that amounts are required for contracts that are
not yet closed and annually thereafter notifies Congress as to
the balances remaining in each fixed appropriation account
whether obligated or unobligated.

The Panel recommends that this section be amended to provide that appropriations will
not be canceled if the Secretary determines that amounts are required for contracts that are not
yet closed and annually thereafter notifies Congress as to the balances remaining in each fixed
appropriation account whether obligated or unobligated.

The current law results in the cancellation of appropriations that may be properly
obligated on a contract or otherwise become necessary for a contract administration matter but

8After the five year period, older contracts may be funded with current appropriations of the same type as the
original, not to exceed one percent of the current or supplemental appropriation.
9The following summary is obtained in part from a draft, Air Force legislative proposal in this area.
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have not yet been disbursed, The Panel believes that it is not necessary to the underlying
Congressional purpose to cause appropriated funds to be canceled. This cancellation creates, at
least temporarily, a deficiency and certainly creates possible hardship to the contractor because of
deferred payments.10 The proposed recommendation would except such obligated or unobligated
funds from the five-year rule, Thus, money properly obligated on a contract or necessary for
contract closeout could be used to finalize all actions that remain open on existing contracts such
as to complete unfinished work, closeout costs, and settle contract claims,

3.8.16.5. Relationship to Objectives

Amendment of this statute as proposed will preserve meaningful congressional oversight
over the funding process, as originally intended, while permitting the DOD the sufficient fiscal
latitude to properly administer contracts,

3.8.16.6. Proposed Statute

Procedure for appropriation accounts available for definite periods

(a) On September 30th of the 5th fiscal year after the period of availability for obligation of a
fixed appropriation account ends, the account shall be closed and any remaining balance (whether
obligated or unobligated) in the account shall be. canceled and thereafter shall not be available for
obligation or expenditure for any purpose: provided that such funds as the Secretary of Defense
or secretary of the militar department concerneddrmines are required for payment under
contracts that are not closed shall not be canceled. At the end of each fiscal year. the agency shall
notify Congress as to the obligated and unobligated balances remaining in ech such fixed
appropriation account with respect to open contracts and shall cancel all amounts not reguired for
such contracts.

(b) Collections authorized or required to be credited to an appropriation account, but not received
before closing of the account under subsection (a) or under section 1555 of this title shall be
deposited in the Treasury as miscellaneous receipts,

lODeferred claim payments also result in substantial accrual of interest payment liability by the Government,
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3.9, Miscellaneous

3.9.0. Introduction

This subchapter seti forth individual analyses for those laws, primarily located within Title
10, that do not readily fall within the topics of any of the other subchapters, It includes a
provision, section 2202, relating to the Secretary of Defense's authority to issue regulations
governing the supply system. That provision has been modernized, An antiquated system of
procurement for experimental aviation, not currently in use within the DOD, has been
recommended for repeal (Chapter 135 -- sections 2271 through 2279). Section 2385, exempting
arms and ammunition from federal tax, is recommended for amendment to include another line
item -. heavy wheeled vehicles. This addition is intended to reduce administrative costs and
burden associated with compliance with the federal tax levy on such vehicles, Section 2401,
authorizing long-term leasing of naval vessels or aircraft, is recommended for retention as the
section continues adequately to serve a valid, oversight function. However, a related public law
provision limiting vessel leasing to 18 month periods is recommended for repeal as inhibiting
economy and efficiency in the acquisition process. Three sections relating to acquisition of
services or supplies by DOD entities from nonappropriated fund entities are recommended for
retention (sections 2422, 2423, 2424). These, and other sections, are discussed in greater detail
within this subchapter.
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3.9.1. 10 U.S.C. § 2202

Obligation of funds: limitation

3.9.1.1. Summary of the Law

This statute provides, at subsection (a), that an officer or agency of the DOD may obligate
funds for procuring, producing, warehousing, or distributing supplies, or for related functions of
supply management, only under regulations prescribed by the Secretary of Defense. The purpose
of this section is to achieve th; efficient, economical, and practical operation of an integrated
supply system to meet the needs of the military departments without duplicating or overlapping
operations or functions,

At subsection (b), the statute expressly states that, except as otherwise provided by law,
the availability for obligation of funds appropriated for any program, project, or activity of the
DOD expires at the end of the three-year period beginning on the date that such funds initially
become available for obligation unless before the end of such period the Secretary of Defense
enters into a contract for such program, project, or activity.

3.9.1.2, Background of the Law

Subsection (a) was originally enacted by the Defense Appropriations Act for FY53. 1 The
Senate Committee Report to that legislation indicated that the provision was part of an overall
effort to centralize and integrate supply management within the DOD. The provision was
intended to impose an affirmative duty upon the Secretary of Defense to establish a program,
through implementing regulations, to eliminate duplication and inefficiencies within the defense
supply system. 2 As envisioned by the Congress, that program would involve, for example, the
integration of maintenance facilities to serve all department requirements within a given area and
the procurement, distribution, and maintenance of common-use items on a uniform basis, The
report suggested that such a program would best be implemented by civilian personnel
unencumbered by loyalty to a particular service. 3

Subsection (b) was added by the National Defense Authorization Act for Fiscal Years
1988-89,4 The language originated as a floor amendment to the House version of the bill. The
House bill, as amended on the floor, had contained an additional provision that prohibited the
Secretary of Defense ftom obligating any appropriated amount for any activity in excess of the
amount needed to carry out that activity. That provision was deleted in conference without
explanation. 5 There is no legislative history to accompany that amendment.

lPub. L. No. 82-488, §638. 66 Stat. 630 (1952),

2S. REP. No. 1861, 82nd Cong., 2nd Sess. 9-10 (19r2).
31d.
4Pub, L. No, 100-180, § 1202, 101 Stat. 1153-54 (1987).
51IR. CONi, REP No, 446, 100th Cong, 2nd Sess, 812 (1987).
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3.9.1.3. Law in Practice

Subsection (a):

10 U.S.C. § 2202(a) provides a basis for all DOD acquisition-related directives, For
example, DOD Directive 4000.8, "Basic Regulations in the Military Supply System," states that:

"(a) All Department of Defense Directives and Instructions which deal with procurement,
production, cataloging, standardization, warehousing, distribution, maintenance, disposal,
transportation of supplies or equipment, or related supply management or traffic management
functions are regulations prescribed by the Secretary of Defense in compliance with Title 10, U.S.
Code 2202.

(b) All regulations, procedures, and instructions of the Military Departments and all other
DOD Components dealing with the subject enumerated in paragraph (a) of this section shall have
the force and effect of regulations prescribed by the Secretary of" Defense in compliance with 10
U.S.C. § 2202 to the extent that they are not inconsistent with DOD Directives and Instructions,"

Subsection (a) also mandates that regulations be prescribed for the purpose of achieving
an integrated, centralized supply system, To that end, subpart 208.70 of the DFARS establishes
the DOD Coordinated Acquisition Program. Coordinated acquisition is defined there as
acquisition by contracting activities within the continental United States, and by a Unified
Commander at any location, of certain supplies to satisfy the requirements (including overseas
requirements) of all departments. It also includes acquisition by agreement between departments
or other agencies. 6 The Coordinated Acquisition program includes the purchase of commodities
that are assigned to a single military department by the Deputy Assistant Secretary of Defense
(Logistics) for management, including acquisition, under the Integrated Materiel Management
Program. The Coordinated Acquisition program also applies to commodities assigned to the
DLA or GSA for centralized acquisition. 7 However, the requiring department may also at its
option purchase locally virtually any DLA or GSA centrally-managed, commercially available
item, Local purchase must be in the best interest of the Government in terms of quality,
timeliness, and cost. The item cannot be a mandatory centralized acquisition as described in
208.7100-1. For certain stock items, a local purchase can be made only if a statement of the local
purchase advantage is made and approved. 8

6 DFARS, 48 C.F.R. § 208.7001.
7DFARS, 48 C.F,R. § 208,7000, "The primary objective of coordinated acquisition is to obtain for the Government
maximum economy through the consolidation of requirements and the elimination thereby of competitive
purchases among the Departments," Id, at 208,7003.6.
DFARS, 48 C,F,R. § 208.7100-2, For other, internal DOD regulations regarding centralized acquisition, see:

Directive 4000,19, "Interservice, Interdepartmental, and Interagency Support," Oct. 14, 1980.
Directive 4115,1, "DOD-GSA Interagency Procurement,"
Directive 4140.14, "Local Procurement from GSA Federal Supply Schedule or National Buying Program"
Directive 4140,5, "Local Procurement from GSA Stores Depot"
Directive 5105.22, "DLA Authority to Enter Into Logistic Supply and Services Agreements with Other
Agencies,"

3-382



Finally, with respect to subsection (a), we note that this provision historically was cited lVy
the Secretary of Defense as the authority for establishing the Armed Services Procurement
Regulation Committee (now the DAR Council) under the then cognizant office, the Assistant
Secretary of Defense (Production & Logistics), to issue the Armed Services Procurement
Regulation (now the Defense Federal Acquisition Regulation /supplement (DFARS)).

Overall, no significant comments were received from the military departments regarding
this statute, The Sundstrand Corporation recommends retention of subsection (a) and repeall of
subsection (b). The latter recommendation is based on the fact that the period for obligation of
funds is now generally covered in individual authorization and appropriations acts,

3.9.1.4. Recommendations and Justification

Amend subsection (a)

As noted above, subsection (a) is relied upon within the Department of Defense as the
statutory authority for all acquisition-related regulations issued by the Secretary of Defense, his
delegate, or the secretary of a military department, Such authority does not appear to be
subsumed within any broader grant of authority to the Secretary of Defense elsewhere in Title 10.
The subsection is thus essential to a wide-ranging system of acquisition regulations,

However, this subsection, on its face, is not a grant of authority to the Secretary of
Defense to issue regulations, Rather, the statute states that the DOD may obligate funds only
une prescribed regulations, Thus, the statute textually is a restriction on authority to obligate,
In this manner, there is a conflict between the historical utilization of this statute by the
department and its facial meaning,

To resolve that conflict, we recommend that the subsection be amended to delete the latter
two sentences and to amend the first sentence to more clearly state its role as the statutory basis
for the Secretary's authority to issue regulations guiding the defense supply system.

II

Repeal subsection (b)

The Panel recommends repeal of this subsection as redundant of funding limitations that
are routinely set forth in annual authorization and appropriations legislation,

3.9.1.5. Relationship to Objectives

Disposition of this statute as set forth above will further the goal of streamlining the DOD
acquisition process,
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3.9.1.6. Proposed Statute

§ 2202. Obligation of funds: limitation

(aThe Secretary of Defense shall issue regulations to be followed by all agencies of the
Department of Defense for the procurement. production. warehousing or distribution of supplies
and, eltedfnc~tions, Notwithstanding any other pro-vision of law, &n offiocr Or agency Of th

supplies, or fer Foaited ffuneti-ens of supply mnamo, !ny under rcgdations preer-ibod by the
Secretary cf Defcnse. The pwpose of the se Iioe.. .. o aehcct;efcet cnmcl '~
practical operation of an inegrated supply system to meet the Reeds of th iiaydepeAfflmsi
without duplicate or o~eFrlapping oeORAtonc or fifnctions,

pariod beginnming on the date that suob f6nds Winiially beeome availablc fer obligation Urless befr,
the end of such period the Seretary of Defense enter3 int a cotract for sush prograM, proect,;
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3.9.2. 10 U.S.C. Chapter 135, §§ 2271-2279

Encouragement of Aviation

3.9.2.1. Summary of Laws

All of these sections set forth an acquisition system designed exclusively for the
procurement of aircraft, aircraft parts and accessories. This system includes a specific provision
for the procurement of experimental aircraft and equipment, and for certain design rights for
patent holders as against the government,

These sections are grouped together for analysis because all of them have virtually the
identical legislative history, However, the sections individually provide as follows:

9 Section 2271: This section sets forth a specific, sealed bid procedure for aeronautical
design competition, It provides for mandatory advertisement of aeronautical design
competitions, and for evaluation of submitted designs by a board appointed by the
Secretary of the relevant military department, That evaluation can be based on any
objective merit system set forth in the solicitation, not just price, The Board
recommends a winning design to the Secretary, whose decision is final, Any
reasonable showing of an error in the merit determination is submitted to an arbitral
board, whose findings must also be approved by the Secretary.

a Section 2272: Under this section, the department Secretary is authorized to contract
with a design competition winner for the design and/or the manufacture of the design.
The Secretary is also authorized to contract with a design competition winner for the
design and/or the manufacture of the design. The secretary is also authorized to divide
contracts for a manufhctured item to combine different features of submitted designs,

9 Section 2273: This section provides that any executive or military department may
construct any item according to any winning design after completed purchase of that
design or any severable part of it without further compensation to the design winner,
However, this section also provides that the winner may apply for a patent on any
aspect of the designed item originated by him, Such a patent holder has exclusive
rights under it against all persons except the United States or its vender, Finally, the
section provides a cause of action in the U.S. Claims Court for any person who
believes that an aeronautical design is being used or has been incorporated in an item
by or for the government without just compensation.

* Section 2274: This section authorizes the Secretary to buy experimental aeronautical
designs or items as necessary for developmental purposes as well as follow-on
quantity procurements of the same item.
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Section 2275: Under this section, the Secretary is authorized to enter into any
aviation contract under this chapter with the lowest responsible bidder. The
Secretauys actions as to contract award, interpretation or administration are
reviewable only by the President, relevant Federal court or as provided for by the
contract.

* Section 2276: This section subjects the manucturiln plant and books of any
contractor fumishing an aviation item under this chapter to inspection and audit by any
executive department designee. The section also provides for civil and criminal
penalties against any individual who attempts to deprive the government of full And
fiee competition under ths chapter or of any audit necessary to disclose contract cost,

Section 2277: Under this section, any appropriations designated for aviation
procurement may be used to purchase aeronautical designs and to pay for any related
arbitration costs.

Section 2271: This section authorizes the Army and Air Force Secretaries to
purchase uample aircrafts ftro unsuccessful bihders.

Section 2279: This section restricts access by alien employees of contrctors under
this chapter, to plans or specifications for the contracted item as well as to the work
under construction. This section also limits the participation of such individuals in
trials under the contract.

3.9.2.2 Background oftbe LAws

AU of these sections were originally enacted by the 1926 Act to Increase the Effidency of
the Air Corps.' These sections were initially introduced as an amendment to the Senate version of
this bill during floor debates. The initial Senate amendment had provided for a whulesale
exemption firom competitive bidding requirements for aviation design and manuacturing
contracts. The amendment sponsor stated that the amendment was being offered in response to
investigation that had been conducted the previous year by a Special House Committee on
Aviation (the Lambert Committee), In those investigations, the Launbert committee had
concluded that:

the aviation industry in the United States has dwindled and that the
principal causes of the weakness of the industry are, among others,
first, lack of continuity in Government orders; second, losses on
Government contracts, both experimental and production; third,
failure to recognize and protect design rights; and fourth, a
destructive system of competitive bidding. 2

1Pub. L. No. 34-794, ch. 721, 1 10(t), 44 SlaL 755 (1926)
2Dedtu of the Semae Special Him Conmlnan on Aviation, 67 Cong. Rec. 10495 (June 3, 1926), (staeent of
Senator Dlnh.a).
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In conflucnce with the House, this amendment was modified into the cuinnt version of"
the law, providing for an adapted sealed bid procedure where selection could be based on merit
factors other than price. The House version, however, did exprssly retain authority for
noncompetitive procurement of Aviation designs when necessary for dcvelopmental puiposes.
This provision was intended to encourage the development of aviation design, but without .a
wholesale exemption f6om competition.3

Subsequently, in hearings held in 1947 on the Armed Services Procurement Act (ASPA),
an Air Force repsesentative testified that the Air Force had not used this procedure since at leat
1941.4 The ASPA did expressly retain this statute. However, it did so solely for the purpose of
preserving it as an alternative means of aviation design procurement until the procedures
authorized by the ASPA had gone through a trial and error period.3

In 1971, the Comptro~ler General discussed the legislative history of thes provisions in an
unpublished, advisory opinion to the then-Chairman of the House Armed Services Committee.
The Comptroller General concluded that these provisions were not applicable to the procurement
of aircraft or aircraft parts, and recommended tat the Congress co#ider their repeal as "dead
letter law.'

3.9.L3. Laws In Practice

The "nm of procuremen set forth in this chapter apparently has not been used in the
last forty years. The Navy Office of General Counsel, Army Aviation Command Counsel's office,
and the Air Force Office of General Counsel informally report that this procedure is not now
currently used in avition procurement by thos sevices.7

3.9.2.4. Recommendation and Justification

Repeal

These sections should be repealed in their entirety as obsolete laws. The procedures
establihed by this chapter are not now used by the aviation buying communds surveyed, nor have
they been used since prior to World War 11.

3.9.2.5. Relationship to Objectives

Repeal of these statutes promotes the goal of streamlining the DOD acquisition process by
removing a series of obsolete provisions.

3 1K& REp. No. 1527, 39th Cong., 2nd Sen. (1926)..
4 HoMe hearinp on HR. 1366, Feb. 4,1947, p. S45.

61ner from Elmer B. Stams, Comptroller Generl of the United States, to Hon. L Meu RYr Chairman,
Houe Arred Sevice Courittee B- 46ft4 (unpubl&dX197 1),
7Thm offices have so reported in infomod, telephone conversions with Amqtitm Law Task For somff in
November of 1991.
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3.93. 10 U.S.C. 2314

Laws inappicable to agencies named In section 2303 of this title

3.93.1. Summary of the Law

This section exempts the Secretaies of Defens, Arm,% Navy, Air Force, and
Trnmportatiorn and the Administrator of NASA from the advertising requiremuet of R.S. 3709
(41 U.S.C. § 5) and firom the one-year bar on stationay or supply contracts at R.S. 3735 (41
U.S.C. § 13) in their procurement of property or services.

3.9.3.. Background or the Law

This section was originally enacted by An Act to Facilitate Procumet of Supplies and
Senices by the Departments of the Army, the Navy and the Air Forme, the Coast Guard, and the
National Advisory Committee on Aeronautics and for other purposes.I The Senate Committee
Report to that legislation stated that the bill was inttnded to repeal the listed statutes insofar as
they apply to the named agencies.2

3.9.3.3. Law in Practice

There is no dirock regulatory implementation of this tatute. No comments were received
regarding this statute.

&3.3.4. Recommendation and Justification

Retain

The Panel recommends that this statute be retained. This tatute continues to serve a
unfil purpose by exempting the Secretaries of Defene Army, Navy Air Force, and
Transportation, and the Administrator of the NASA from the advertiuing requirements of R.S.
3709 and from the one-year bar on stationary or supply contracts at R.S. 3735.

Repeal of those Revised Statute sections would obviate this statute. Howevor, the
'dvertising requirements of R.S. 3709, codified ai 41 U.S.C. § S, still apply to procurement by the
Congress and the judiciary. That statute thus continues to serve a valid purpom.. Therefore, there
is a continuing need for this statute in order to exempt DOD Eom those Revised Statute sections
and avoid any conflict between the Revised Statute sections and the competition requirements of
the CICA.

Ifpu. L No. W0-413, 1116,62 SUL 25 (1948).
2S, R". No. 971, W0th Con&. lst Sest 37 (1947).
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33..AL. Ruiatbouhip to Objecttvu

Retmntion of this isure will further the best intereW of DOD by exempting the named
agencies from the advertiusi and other requimments of the cited Revised StauIe sections.
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3.9.4.1 10 US&C. 2369

Product evaluation activity

3.9.4.1. Summary of the Law

Subsection, (a) declares that the SecretaY of Defnse Wactn through the Under Secretary
of Defense tbr Acqusiton shl stablih A progra for the supervision and coordination of
product evalaton activities within the DOD.

Subsection (b) declares that the Secretary of each military departmient and the head of
eahDefense Agency may, subject to supervision and coordination by the Under Secretary of

Defense for Acquisition, tlablish and conduct appropriate product evaluation actfiviis. The
purpose of each product evaluation activit It to evaluate products developed by private industry
independent of any contract or other Arrangm nwith the United StAt" in order to determine the
utility of such products to the DOD.

Subsection (c) delineates cost shain policies as a condition to conducting an evaluation
Of 'MY Product uider this section. The producer of the product shal be required to pay onehl
of the cost of conducting such evaluation. For product development prpoe by ahmalbu lfs

c'oncern (within the Omeaing of Section 3 of the Small Business Act (15 U.S.C. § 632)), the
Secrtary of Deft"s MAY pay UP to 85 Percent of the cost of product evaluation if the small
business concern agrees to a not-for-profit contract.

3.9.4.2. Background of the Law

This seton was originally enacted by the National Defense Authorization Act for Fiscal
Year 1989.1 The language originated in the Senate version of the bill. Thie Senate Committee
Report indicated that the legislation was in response to effbrts by Private industry to develop
Products for Potential use by the Military deparments. The Report noted that these efforts were
not adequatel Coordinated with the govenment.2 In Conference, the House recedd With an
amenmdmn CldarIlnS that the provision was not intended to establish a separate office to
adminiter this actvity. Rather, the DOD was to set up a use point of contact for each potential
Product to approve the potential usdleulns of that product.3

3.9.4.3. Law in practice

It appear that this statute has never been implemented within the DOD.

IPub. L. No. 100-456, 18U2(2), 102 Stat 2026 (IM1),2S. RDp. No. 100,326. 100th Cong., 2nd &Sac 114 (1984).
31Lp Cowp. Rap No. 100-909,100OM COM.~ 2nd S~ma 434-435 (19M).
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The Council of Defaene ai Spame Industry Associations (CODSIA) recommends the
retention of the tatute and a recommendation to the Congress that it direct the department to
implement this program.

3.9.4.4. Recommendatlon and Jualtiffla.

The Panel recommends that this gemat be repeaed. Since the utute has nev been
implemented, there is no basis to evaluate it Howev, the Panel believes that the goals of this
statute are adequately addressed by the DOD nondevelopmental Item and commercial programs.

3.9.4.5. Rladtomhip to Objectives

Repeal of this astute will fUrther the goal of streamlining the DOD scquisaidon process by
rmovin an unnecehsary statutory requiremnt.
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3.9.s. 10 U.S.C. 2384s.

Supplies: economic order quantities

MAL5.1 Summary of the Lakw

Subsection (aXi) declares an a800cY shall procure aupplies in auch quantit as (a) will
reaul in the total cost and unit 0oat most Advantageous to the United States, where prsacicable,an (b) does not exceed the quwanity reasonably expectd to be required by the agency.Subparagraph (&X2) declares the Secretaiy of Defanu shall take pararah (1) into account inapproving rate of obligation of appropriations under section 2204 of this titde.

Subsetion(b)speifie htesthsoitatihon ur a contracfor ppies~ s4 ifpracticable, hiclude a provision inviting each offeror responding to the soficitation to state anopinion on whether the quantity of the supplies proposed to be procured is economicallyadvantageous to the Unite State. and if applicable, to reommend a quantity or quantities whichwould be more oconowuicaily advantageous to the United States. Each such recommendation
shl Icude a quotation of fth total price and the unit price ibr supplies procured in sub

recommended quantity.

3.9..2. Background of Ase Law

This section was originally enactedl by the National Defense Authorization Act fbr FiscalYear 1985. 1 The language first appeared in the Seate version of tho bill. TheSenate CommitteeReport indicated that the provision was based upon a failure of the m~ltary departments to orderspare pail in economic order quantities, and Neather noted that this failure has played a majorfactor in excessive prices fbr spare parts.2 The House vera~un of the bill had merely contained apolicy statement in favor of economic order quantities. Thw House recedd in conference.

3.9.5.3. Law in Practice

There is no direct, reguilatory iniplenientation of this statute.

Defnse Logistics, Agency (DLA) reconunmids repeil if this statute as no longer seaving%ny usdhil purpose. DLA notes that it would continue to procure economic order quantities whenappropriate in this absence of this statute as sound management practices.3 The SundstranCorporation recommends that the statute be retained, noting that it was originally drafted with thesupport of industy and provides an alternative to high priced spare parts when the Government issoliciting limited quantities.

tPub. L. No.99-3-25 f1233(2). 98 Stat. 2600 (1994).
2S, P.P. No. S0M, V5tk C=&~. 2nd Sus. 251 (1934)
-*rephinm wuwaimna betwm ft. Gar Quiglay Dep~y uwal CamuLi DLA. with Awcquiuil Law Talk
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No other commnts regarding this statute were received ftoM the military depauiments and

other parties surveyed.

3.9.5.4. Recommendation and Justiflcatiou

The Panel recommends repeal of this aute. The stste was initially enacted to address
a specific problem regarding spare prts pticing that arose in the 1980s. Currently, however, this
statute mandates the type of sound, management practices that should not require featl ft

3.9,.5.. Relationship to Objectives

Roepel of this statute will Afther the goal of streamlining tih DOD acquisition proess
and specifically will Auther the goal of affording DOD acquisition manugers the opportunity to
exercise their discretion in managerial practices.
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3.9.6. 10 U.S.C. § 2385

Arms and ammunition: immunity from taxation

This statute prohibits imposin a tax on the sale or ftranfer of firearms, pistols, reolveru
shells, or cartridges when such articles are bought with fluids appropriated ibr a miliatay

MAL6.2 Backgro~und of the Law

This section was origially eacoted by the National Dfenase Appropriation Act for
FY5 1. 1 The Report to that legislaiion merel stated that the provision was intwided to exempt
the purchase of thos Itms from a specifed extant federal tax levy.

3.9.6.3. Law In Practic

Irere are no regulations directl implemnenting this statute.

The Office of the Judge Advocae General, Department of the Army, recommends that
this statute be amended to add heavy wheeled vehicles as one of the Items that at re mnun firom
feMWga t&2 The current federal excise tax of 12% "app~s to all highay vehile of more than
33,000 lbi. The anticipated savings from eliminating the administrative burden of complying with
the feeal! tax levy on the five-ton truck alone is estimated at Si114,302,000 to $194,718,000. In
support of this proposal, the Army notes, for example, that the federal excise tax creates
admuinistrative burens when delivery destinations for vehicles c~hango, as ocairred during
Operation Desar Shield/Desert Storm and as is anticipated during tiature force reductions. These
changes cause contrac modifications and changes in financial obligations. Exemption of the
federal excse tax on military vehicles would, it is contended, eliminate the de~oligations and
searches for additional finds to obligate when shipping changes occur. It would also save
considerable personnel hours that are currentl expended In contract management and execution.

No other entities of DOD have suggested any flirther line htem additions to this statute.

'Pub. L No. 734124,1 8 12,64 UKM 1236 (1950).
2 jwsgx ftmwm~u ftvm ldr. Lomr it Raw%, Cbl Tax and Propety Law To~m Depsatm d the Armq
Office CAM Judge A4Voute Oserul, dated 5 Nov. 199.
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3.9.6.4. Recommendatlon and Justification

Amend

The Panel recommends that this statute be amended to add heavy wheeled vehicles and
traders as one of the items exempt from federld tax. This class of vehicles is a single item whose
addition to this statute u a federal tax-aeempt item could result in significant savings to the
government, both financially aid in man-hours. Exemption wig elimnat incongruity of Congress
appropriating Ainds to pay truck imaufactulre for excise taxes which an then returned to the
United States.

3.9.6.5. Relationship to Objectives

Amendment of this maute would further the goals of the Panel by providing for optimum
use of appropriations.

3.9.6.6. Proposed Statute

Arms and ammunition: immunity from taxation

No tax on the Wie or transfer of firearms, pirtols, revolvers,' sAal, or cartridge oi bjW
wheeled vehicles and tanler. may be imposed on such articles when bought with Muods
appropriated for a ngaitary department.
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3.9.7. 10 U.S.C. § 2387

Procurement of table and kitchen equipatent for officers'
quarters: limitation on

3.9.7.1. Summary of the Law

This statute provides that DOD appropriations may not be used to mppb, or ruphace table
linen and kitchen dishes or utensils for offices' quarters on shore. It does not apply to field or
temporary messes, flBet, air, or submarine bases and landing forces or oxpeditions.

197, Dackgeuud f the Law

This statute was originally enacted by the DOD Appropriations Act for FY 1956.1 The
Report to that bill aeed merely that this law had been in DOD Appropriations Acts for many
yeaw and was now made permanent law.2

39.7.3. Law in Practice

In the Department of the Army, this state is Implemented by AR 210-50, pars. 10-15,
under which a. commndW may Walnsh certain household ituruk bat not linen and tableware.
Special conmman positions, however, are entitled to allowances for these items. In the
Deppitment of the Air Force, this statute is Implemnented by a Table of Allowances that is used to
define what items will be purchased to support officer housing. Purchase requests for items listed
in this statute are not approved unless they appear on the Table of Allowances.

Both the Office of the Judge Advocate General, Department of the Army, and the
Operational Contracting Division, Deputy Assistant Secretary (Contracting) for Assistant
Secretary of the Air Force (Acquifton), report that the limitation in this statute does not unduly
hamper the acquisition process,

3.9.7.4. Recommendation and Justification

Retain

The Panel recommends that this statute be retained. Although tLe legislative history does
not indicate the express congressional intent behind this statute, it appears that it was intended to
function as a guard agais pilferage. '1fhs, the statute continues adequately to serve a valid
purpose. The services report that this stmta does not unduly impede the acquisition process.

'Pub. L. No. W4-157, 1614, 69 Star 317 (1955).
21LL RPi. No. 493,. 4th Cos., ,st Su. 2 (1955).
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3.9.7.5 Refattonmulp to Objectives

Retention of this statute firthers the objective of efatring that acquisition laws promote
financial and ethical integrity.
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3.9.A, 10 U.SC. § 2389

Contracts for the procurememt of milk: price adjustments;
purdhmes from the Commodity Credit Corporation

&0.1.1. Susmanu a( Lw

PuUUaph (a) of this -ectin 1ate. under reguatm rescribed by the Secretary of
Defme, any conta-N, for the procfn t ofe ud mWlk for beverage purposes which was being
pufort d on or afe Mad 1, 1966C may be amended to provide a price adjustment for loase
bnurred by a contror becmuse of hicreased price. pa&d to producers for such milk u a result of
actin by dh Scretmay of Agricultre on or after March 1. 1966, icerasing the price of milk. A
prie adusunew dwi not bt made unm it ha been determined by the department thtm (1) such
imamo is not included in the contra pric; (2) the coantract does not otherwise contain a
provision providg for an adjutmunt in price; and (3) the contrctor will suffer a loss, not merely
a diWmatim of atcipaed profit, uader the contrac because of such increas in producer prices.

Paagrapi (b) ofthis actim dedcr that (1) fum approprited o the DOD may be used
to purchase for adised mneneru milk nude availah to the DOD wnder section 202 of the
A u ura Act of 1949 (7 U.S.C. § 1446a4 vad (2) the coot of milk so purchased (a
deermined by the Secretary of Defn) shall be included in the value of the commuted mtion of
eunld maw fA

.142. Bair"mOd of Law

T mawe was rnmily munted by the Act Providing for Price Adjustments in DOD
Comets for the Proaure of MilkI The bill was Intended to provide relief for those defense
contractors required to pay hih prices to milk prur beaum of federally-mndated
lcreeses in poducer Wl prices.

MAIJ. Law In Practice

Them appem to be no regulatory i nplentWon of this s.otion. CODSIA. reconmunds
repeal of ajbuction (a) a outdaed. No other party surveyed submitted comment with respect
:o this sectiom

IPf. L N. 89496, I I(]), 0 Sti. 1056 (1966).

?ILL RMr. No. 215, 8Mth Cag., 2ad S.. 1.7 (19%6).
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3.9.M.4. Recommmedatlon and Justification

Repeal

The Panel recommends repeal of this steate. The authoft set forth was intended to
address a speciic, historical problem concenig federally-mandatedc increases in producer milk
prices and is clearly outdated. *

3.9.8.&. Rdatonshlp to Objecthes

Repeal of this statute will Atbrhor the goal of stramnlining the DOD acquisition procm by
removing an obsolete law.
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3.9.9. 10 U.S.C. § 2401

Requirement for Authorization by Law of Certain Contracts
Relating to Vessels and Aircraft.

&.9-1. Summuary of Law

Section 2401 of lit!e 10 of the U.S. Code outhorizes the Secretary of a military
department to enter into a contact for a long-term lease, charter, or service contract for a naval
vessel or urc aft, providing for a substantial termination liability, u long as the following
statutory requirements are met.

SReauirement for Authorization by Law. The Secretary of a military department, if
specifcally authorized by law, may lease, charter, or sin an agreement to provide
services accompanying a contract to lease or charter a naval vessel or aircraft,

0 Notification of ConssinUnal CommitteeL The statute requires that the Committees
on Armed Services and Appropriations of the Senate and House of Representatives be
notified of the issuance of a request for proposal (RPP) for a long-term lease, charter,
or service contract on a naval vessel or aircraft. In addition, the statute requires that
the Secretary of a military department provide in a timely manner a detailed
description of the terms of the proposed lease or charter. The Secretary must also
justify entering into the proposed contract rather than purchasing the vessel or aircraft
that is to be leased or chartered.

0 Rundjngatrisions The statute futher provides that no funds will be appropriated
for the long-term leae or chatter of a naval vessel, or for the lease of t na•.l vessel or
aircraft which provides for a substantial termination liability, unless flnds for such
leases have been specifically authorized by Congresm

Indemnity Prohibition. Furthermore, the statute " not apply to any lease or charter
agreement entered into by the DOD before September 24, 1983. In addition, the
statute states that no fands appropriated pursuant to the authorization contained in the
statute may be used to pay attorneys fees in connection with such leases or charters or
to indemnify any person for money owed as a result of liability arising under the
Internal Revenue Code of 1954.1

Iprior to the enactment of section 2401, lam apeemes $ipWed by the Navy contained very fivorable terms for
lenors and charterers. For example, under the 25-year less. the Navy signed for mels prior to 1983, the luoa
received-

inveutmnt tax credits,,., accelerated dqxepcation deductions, and shotid the
IRS nrle apin* any ofthese tax benefit,... the Navy contract guarantee the
tax benwfltL If the IRS apign the lnveuor, the Navy will py the extra tax bill,
the -aW ftes and the cowl coet
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Long.term Ieue or Charter Defined. The statute defines a long-term lease or charter
as an agreement for a period of five years or longer, or more than one-half the useful
life of the vessel or aircraft. Leases or charters for less than five years with an option
to renew or extend, which can extend the lease beyond five years or longer, are
considered long-term leases or charters. Under certain circumstances, where the
leasor or charterer is entitled to an investment tax credit or depreciation, a lease or
charter of three years or longer will be considered to be a long-term lease or charter.

0 Substantial Termination Liability, The statute provides that a substantial termination
liability exists if the United States has to pay 25% or more of the value of the vessel or
aircraft under lease or charter if the lease or charter is terminated. The statute also
provides that substantial termination liability exists if the amounts of the termination
liability and the costs attributable under the coatract to capital-hlre is more than one-
half the price of the leased or chartered vessel or aircraft.

0 Reauest and Financial Analvsis. The statute further requires that any request
submitted to Congress for authorization to contract for a long-term lease or charter of
a naval vessel or aircraft, or for a lease or charter of a naval vessel or aircraft that
provides for a substantial termination liability on the part of the United States, must
contain: (1) 4 financial analysis f'rom the Secretary of Defense comparing the cost of
the lease or charter with the cost of direct procurement of the vessel or aircraft, and
(2) a summary of the amount of tax revenue that will be lost to the government as a
result of the lease or charter.

0 Review and Evaluation of Financial Analysis. The statue furthermore requires that
the financial analysis submitted by the Secretary of Defense be reviewed by the
Director of the Office cf Management and Budget and the Secretary of the Treasury
and that the results of their reviev be reported to Congress not later than 45 days after
the request and analysis are submitted to Congress.

* Canital-Hire Portion of the Cost. In addition, the statute requires that the Secretary
of Defense include the capital-hire portion of the cost of a lease or chartar of the vessel
or an aircraft within the request for procurement and that such amount shall be-
reflected in the appropriate procurement account in the request.

* Gidelints. The stature also provides that the Director of the Office of Management
and Budget and the Secretary of the Treasury ar jointly to issue guidelines for
determining under what circumstances the DOD may use lease or charter
arrangements for aircraft and naval vessels rather than directly procuring such vessels
and aircraft.

129 Cong. Rec. 19271 (July 14, 1983) (Remarks of Sen. Metzenbaum).
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" Funding 1jestriction. The statute when erracted also restricted the amount of fundsthat can be used by the DOD during fiscal year 1984 for long-term leases or charters.2

" Maritime Pronositionina of Ships Excentio Lst, the statute when it was enacted
made clear that nothing in this provision shall impede or affect the ability of the Navy
to proceed to acquire the use of the TAKX Maritime Propositioning Shps and the T-5
tankers in accordance with leases adtered into before the date of enactm'ent of this
act.3

3.9.9.2. Background of Law

e Enactment and Amendments. Section 2401 of Title 10 was enacted on September 24,
1983 as part of th• DOD Authorization Act, 1984.4 A minor amendment in 1984 was made
to section 2401 redesignating certain clauses and striking a sentence providing for guidelines
to be issued by October 31, 1984.3 A minora nedmmnt also was made to section 2401 in
1987 changing references to the Internal Revenue Code of 1954 to the Intenal Revenue
Code of 1986,6

* P In September 1982, the Navy signed long-term leaes for "13 maritime
propositioned ships-known u TAKX[s]-and 5 T-5 Tankers to be chartered by the
Department of the Navy."7 At the time "[tjhese lease contracts (were signed, they were
determined to be] clearly in the national interest."8 Indeed, the "[u]rgency of the
requirement for the TAKX[s] was such that only a lease program provided the opportunity
for the timely acquisition of these assets without major disruption of the Navy's shipbuilding
program." 9

"For this reason," Senator Cohen noted, section 2401 'includes a provision that makes
clear that action is not being taken that would impede or' affect the ability of the Navy to acquire
13 TAKX[8s and 5 T.5 tankers through the long-term charter arrangements negotiated by the
Navy,"10 As noted, this part of the Historical and Statutory Notes no longer appears in 10 U.S.C.
§ 2401 (1992 Supp.).

The Office of Counsel for the Military SeaM Command is responsible for the 13 military
prepositioned ships that are part of the Nays lease program. It was this group that was involved

2Thlu provision now appears in the Historicsl and Statutory Notu portion of the statute.
3Tb11 section no longer appears In either the text of ction 2401 or in the Historical and Statutory Notes portion of
the statute.4Pub. L. No. 98-94.1 1202(a)(1), 97 Stat. 679 (1983).
5Pub. L. No. 98-525, 1 1232(a), 98 Stat. 2600 (1984).
6Pub. L. No. 100-26, § 2(a)(I). 101 Sta. 282 (1987).
7$upma. note I at 19271-272. TheTAKX prosram... providelsi forwrnd dployed, floating deput of equipment
and supplies to support te brigade-size Marine air gron task form. The T-5 tanker. which are point-o-
jint, non-combatant, clean petroleum carriers will replace five aglnl T-5 tonken in the current inventory., ag.
1.. 1 19272,

91d.
101d
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r
initially in leasing naval vessels rather than purchasing them outright. As Representative Pickle
noted in 1983:

The 'privatization' of the TAKX maritime prepositioning pro$ram
had two principal economic effects, both negative.

First, as shown by the Joint Committee on Taxation, the
lease option will cost taxpayers approximately 12 percent more
than purchasing the ships, and second, the leasing transaton
enabled the Navy to s about 30 percent of the cost of
procurement from its budget to the Treamuy.s budget in the form of
lost tax revenues. 1

Not only was the Navy pursuing this type of "privatization," but other agencies were involved in
the same kind of busines dealings which resulted in considerable tax losses to the government.

When the practice of leasing and chartering vessels and aircraft became known,
Representative Bonior of Michigan questioned the wisdom of the practice. "Much of the cost,"
he noted, "is... hidden from view because it shows up in a loss to the Treasury, rather than a
direct cost."12

Senator Cohen of the Subcommittee on Sea Power and Force Projection of the Senate
Committee on Armed Services expressed similar concern "about the absence of adequate
congressional oversight of these leasing arrangements" and "about the impact of these leases on
the ý'peration and maintenance account which has traditionally been the source of finding for
these leases,"13

After stidying the issue, the Subcommittee on Sea Power and Force Projection
recommonded adding section 2401 to S. 675 (1) to "substantively tighte(n] congresonal control
over tong-term leoses by the DOD;" 14 (2) to "provide standard guidance to agecies on lease-
versus-buy decisions;" and (3) to "insure that the total costs to the U.S. Government am fully
conmidered, by both the executive bWanch and the Congress, in making lease decisIons." 15

c. Gene,•d Accounting Office Report. The recommendations of the Subcommittee were
consistent with the recommendations contained in a Report issued by the Gener Accounting
Office on June 28, 1983.

d. Lease verus Purchase. Senator Metzenbaun underscored Congress' concern becaum
it is apparent that "long-term leases are more expensive than outright purchases." 16 Senator

11124 Cong. Rec. H 1383 (March 1, 1913) (P.axuba lRaep. Pickle).
12124 Cong. PI. H 206 (January 31, 1983) (Ramar of Rep Boniwr),
13124 Con& Rio. 19271 (July 14, 1983) (Ramuikb at Seo. Cohen).
141d,

161j. at 19272.
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Metzenbaumns concern is shared by the Department of the Treasury, the Joint Tax Committee,

and the Subcommittee on Seapower.

3.9.9.3. Law In Practice

There am no specific FARs, DFARs, CFRs, or Navy Supplement regulations
implementing this statute. Subsection (f) of section 2401 provides that the 'Director of the Office
of Management and Budget and the Secretary of the Treasury shall jointly issue guideines for
determining under what circumstances the DOD may use lease or charter arrangements for
aircraft and vessels rather than directly procuring such aircraft and vessels." 10 U.S.C. § 2401 (i)
(1992 Supp.).

Guidelines to the DOD covering Lease or Charter Arrangements for Aircraft n Naval
Vessels were issued by the Office of Management and Budget and the Department of the
Treasury on October 31, 1984. The guidelines "provide that long-term leasing should not be used
as an alternative to direct DOD purchase and ownership unless leasing has been shown, by a
lease-versus.buy analysis, to be less expensive to the government than direct purchase." 17 The
guidelines 'set forth general policy directives, and a more detailed set of technical rdues to be
used in making this analysls."'

The Department of the Navy, Military Sealift Command, Office of Counsel wotks with
section 2401 and states that it is useful because it provides for congressional review of decisions
made by the military depatments to lea rather than purchase naval vessels and aircraft. 19 That
Office suggests that the provisions of the section may be too restrictive and that it limits the
options of the military departments to respond quickly to needs that can be filled by a leas or
charter rather than contracting for something to be built.

That Office recommends, however, that this statute be amended to permit six year leasing
arrangements In order to correspond the period to the now-current six year planning cycle of the
DOD.20

The Assistant Secretary of the Air Force (Acquisition), Deputy Assistant Secretary
(Contracting), Operational Contracting Division, notes that the requirements set forth in this
statute are appropriate, given the major investment-that such contracts represent.21 That Office
questions, however, whether the detailed lease vermus buy guidance currently set forth in the
statute is warranted, when such comparisons are usuly set forth in implementing regulations. 22

17Le tborn David A. Stockman, Direcmor of the Office of M1maamat amd Budpt to Cape W. Wedberp
S am ofDefew dated Nov. 1, 19$4,
l9 femm tmn fto Mr. &Richbard lynM, Chif CoaL Depuat o Navy Military SeaM Caumm
Office of Couse, to MNU Tbeem Squillacoat dated 17 Nov. 1992.

2lMeamnm from Department oa tbe Air Force, ,ilitant Secreta (Acquistion), liamt Deputy Anmitat
Seca (Co , to MW. Therm kSh (a.hmens) dted 9 Nov. 192.
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3.9.9.4. Recommendation and Justification

Retain

The Panel recommends that this statute be retained. The Panel would not amend this
statute to conform the statute to the six-year planning cycle currently in use at DCD as no value-
added is perceived in such a proposition. Further, because the costing formula set forth in the
statute was designed to address a specific problem with termination liability in such leases, the
Panel would not seek to amend the statute in that respect, either.

This section was enacted In !983 to close a mnjor loophole in the defense budgeting
process whereby the Navy and other services were using operation and maintenance funds to
lease ships and planes instead of purctsing them with investment accounts. Not only do lease,
charter, and service contracts often cost the government more in the long run, but before the
enactment of section,2401, they also resulted in a large amount of revene lost to the government
because of the tax shelters that lesors and charterers could take advantage of when fMling their
federal tax returns.

Section 2401 losed these loopholes and introduced congressional oversght to this aspect
of the budgeting process. For this reason, it continues adequately to serve a valid purpose and
warrants Mentton.

3.9.9.5. Relationship to Objectives

Retention of this statute will fAurther the goal of ensuring ancial integrity in the DOD
acquisition process.
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3.9.10. 10 U.S.C. § 2402

Prohibition of contractors limiting subcontractor sales directly to
the United States

3.9.10.1. Summary of LAw

This statute states that each contract for the purchase of supplies or sravices made by the
Department of Defe shall, provide that the contractor will not ewter into any agreement with a
subcontractor under the contract that has the effect of unreasonably restricting als by the
subcontractor directly to the United States of any item or process (including computer software)
made or famnished by the subcontractor under the contract (or any follow-on production
contract); or otherwise ct to restrict unreasonably the ability of a subcontractor to make sales to
the United States.

3.9.10.2. Background of Law

This section was originally enacted by the DOD Authorization Act for FY85.1

Comparable language was included in both the Houss and the Senate versions of that bill. The
Committee Reports merely reiterated the requirements of the provision.

3.9.10.3. Law In Practice

This statute is Implemented by FAR 3.503 and by the mandatory contract clause set forth
at FAR 52.203-6.

Counsel of Defense and Space Industry Associations (CODSIA) recommends retention of
this statute, noting that It was written to ensure that prime contractors do not use their leverage to
prevent subcontractors forom selling directly to the government.

3.9.10.4. Recommendation and Justification

Amend to delete requirement for contract clouse

The Panel recommends that this statute be amended to state that the Secretary of Defense
shall ensure that subcontractors are not unreasonably precluded from maldng direct sales to the
government. This type of policy statement should not be cast as yet another mandatory contract
clause. Rather, we recommend that this section be reca as a statement of policy.

IPub. L. No. 98-525, 1 1234(2), 98 Slat. 2601 (1984),
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3.9.10.5. Relationsibp to Objectives

Amendment of this statute will further the goal of streamlining the DOD acquisition
process, and provide management flexibility to the Secrewy of Defense.

3.9.10.6. Proposed Statute

§ 2402. Prohibition of contractors limiting subcontractor saes directly to the United States

(a) The Secreta of Defene shall issue rmglations to ensure that •-_ "--I---wa for the O."h"
of supplies or swurs AW* by !he Department of Defense shaWl poe thi..he contractors will
not-

(1) enter into any agrement with a subcontractor under tdo a contract that has the affict
of unreasonably restricting sWas by the subcontractor directly to the United Stat of any item or
procem (includng computer software) made or furnished by the subcontractor under the contrat
(or any follow-on production contract); or

(2) otherwise act to restrict unreasonably the ability of a subcontractor to rake sales to
t*. United Stat described In clause (1),

(b) This section does not prohibit a contractor from asurt rights it otherwise has under law.
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3.9.11. 10 U.S.C. § 2421

Plantations and farms: operation, maintenance and improvement

3.9.11.1. Summary of Law

This ststute provides that appropriations for the subsistence of meibers of the Army,
Navy, Air Force, or Marine Corps are available for expenditures to operate, maintain or improve
&rnm or plantations outside the United State but within the jurisdiction of those departments, in
order to provide uh uits and vegetables to the armed forces. The setion expressly states that
It does not authorize the purchase of land. Exviesa crops may be sold. Further, only U.S.
nationals hired pursuant to this authority are entitled to the U.S. employment benefits. Finally, the
statute provides that such fms or plantations should be operated by a pt.ite cotrsctor Ps fkr is
practicable. The military department 3ecretary must first detrmine that such a contract is
unreasonable before utilizing military personne.

3.9.112. Back•round of Law

This section was orginslly enacted by the Act to Provide for the Management and
Operation of Naval Plantations Outside the United States. 1 The legislative history contains no
relevant discussion of this authority. Howevor, the original authority was to expire 6 months after
termination of World War II. Therefore, in 1947, the Navy souglt, and Congress granted, an
amendment to this statute to make to authority permanent lhw.2 The House Committee Report to
that legislation noted that the Navy then maintained two farms under this authority, one in Puerto
Rico and another in the Wegt Ldles, and stated:

Both these firms are considered to be justified both economically
and from a mllitary viewpoint. The exdstence of an immediate and
continuous supply of perishable foods is felt to be an important
element of bae defense and the source of supply provided by these
hrms reduces imports, saves tranportation charges, and reduces
shipping space necessary to supply the bases, Furthemore, these
flrms provide a variety of fresh ftuits and vegetables which would
not otherwise be available and to which our forces are accustomed
and entitled if possible. This source of supply is at no greater cost
to the Government than would be the case with purchases of similar
products made at a continental activity.3

Ipub. L. No 78-377, ch. 306, 58 SWtt. 1 (1944).
2pub, L No. 80-149, ch. 181, 61 Strt. 234 (1947).
3 H.R PtR", No. 142, 80th Coni&, 1o Soe. 1259-0 (1947).
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The Report further noted that any private contractor operating such a facility would in any event
be entirely dependent on Navy facilities for many services. Thus, it was deemed advantageous to
keep the option for operation by military peMonnel.4

This section wu codified in 1956 and the Authority extended to the remaining, listed

services.

3.9.11,3. Law In Practice

The Office of the Asaistant Secretary of the Air Force (Acquisition) reports that it has no
policy concerns regarding this statute.S It is unaware whether the Air Force, or any other DOD
activities maintain plantations or frms that would require this authorizing statute. Similarly, the
Navy Office of General Counsel reports that no information i. available regarding utilization of
this authority by the Navy.6

However, the Office of the Judge Advocate Genrd, Department of the Army,
recommends that this provision be reined.7  Based on a aure that office conductsl of
command counsels worldwide, the Eighth Army notes that the statute provides flexibility in
obtaining fiesh produce for troops overseas. In many countries In which future military
contingencies may arise, human manure is used u fertilizer. Local produce thus can contain
active bacteria that can cause severe illness. This statute thaefore provides authority for the
Army to provide altmrnative sources of produce for armed forces personnel.

There is no direct, regulatory implementation of this statute.

3..11.4. Recommendation and Justifleation

Retain

The Panel recommends that this statute be rctained. While it is not relied upon by all the
military departments, it enables the Army to address a potentially serious health hazard for troops
overseas. Thus, the statute adequately serves e vilid purpose and should be retained,

3.9.11.5. Relationsbip to Objectives

Retowtion of this statute wi promote the best interests of the DOD without otherwise
hindering the acquisition process.

41d•

5Mnorarndum fom Mr, Rabat M Sippin Ast. Deputy At. Secretay (Contratli). Depatment of the Air
Form, Office of the AMiant Semiemy, to Coumsl. Aqus•iton Law Tuk Force, dated 27 Oct. 1992.
6Memo um from Mr. Theodom Fredm, AWAM to the Gneral Counsl, Depatment of tb. Navy, Office of
he Generld CounsL to Advisory Law Panl, daued 14 OcL 1992.
MemorWm from Col. Murice OMrien, Chei Conract Law Div., Departmn of the Army, Office of the

IUpge Advocate General. to Advisory Law Panel, dated 1 May 1992.
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3.9.12. 10 U.S.C. § 2422

Bakery and dairy products: procurement outside the United
States

3MA1.1. Summary of Law

This *4Stwt provides that the Secretary of Defnse may authorize any DOD element that
purchases bakery and dairy products for armed forces uwe to buy such products from Amy and
Air Force exchan services, located outside the U.S. and in operation befdre July 1, 1986, using
noncompetitive procedures.

&39.12,2. Background of Law

This atute was originally encted by the National Deamse Authorization Act for FY
1987.1 The relevant reports contain no direct discussion of this section.

3.9.12.3. Law In Practice

Under DAR Cues 89.303 and 304, the DAR Council elected not to implement this law on
the basis that the satuto permits, but doen not require, noncompetitive procurment of thes
materiels, Further, the DAR Council noted that the statute does not prescribe any unique
procedures that would distinguish this noncompetitive procurement fom any other
noncompetitive procurement.

However, the Office of the Judge Advocate General, Deparutent of the Army, reports
that this statute Is currently relied upon by various Army commands2 to purhme bakery and dairy
products from serce exchanges in foreign countries with substandard sanitation requirements
and with products that would not otherwise satsiy military personnel preferences. It urges
retentior of this statute. The Operational Contract Division, Deputy Assistant Secretary
(Contracting), Assimant Secretary of the Air Force (Acquisition), reports that this statute is not
currently utilzed by the Air Force. That Office also notes that independent authority to use the
exchianges i limited under relevant Comptroller General decition. 3 The Dearement of the Navy
reports that it currently relies upon this statute as authority to purchase goods and services
Overseas,

t Pub. L. No. 9"461, 1 312(a), 100 Stat. 3831 (1956).
2TN omzmmnads an SouWmA Command, the Commtuily and Family Support COMWtr, and d ray and Air
ForA Exchang Servim
30blaning jMml an o m Ntm~da Fnt A thdm Iusmh Plmedta L Sov ,,,*

Comp, 0m 94 (1978), 78.2 CPD P353 (FPASA does nto apply to commasith nouampp ted Nod
fMunmrutaWd; obmur4e procurmeat with a NAM prmlisible only whm lmpmucdable to obalan usvli
Wewho31).
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3.9.12.4. Recommendadon and Justification

Retain

The Panel recommends that this statute be retained. It serves a valid purpow, witmi I.D
by affording the military departments authority to purchase noncompetitively suppiies and n,. ;es
from non-appropriated fund instrumentalities where such authority would otherwise be Ifnitod.
Moreover, this statute is recently enacted by the Congms and thus there is insmfficient practical
evpience with this statute to warrant recommending repeal. Howeve, the Panel suggets that
the Congress consider consolidation of this statute with the authoritie set forth at 10 TJ.S.C, I
2423 and 10 U.S.C. § 2424 Into a single statute.

3.9.12.5. Relationship to Objectives

Retention of this statute fnther die goal of maintaining acquisition statutes that promote
the best interests of the DOD.
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3.9.13. 10 U.S.C. 1 2423

LAndry and dry deanl•g services: procurement from faciliies
operated by the Navy Resale and Services Support office

3M.131. SNmmum of Law

Tho aute provides that the Secretary of DAnse my authorize a DOD elunent to
com,• urng o e procedures, with a laundry med dry caLning f•city operated by
tie N•avy Remae and Services Support Office, for laundry and dry damni services for troops
lorved outside the U.S. It applies to such fcilities that beg operation before October 1, 1989.

&9.13. Dad smad of Law

ThM law was oignally enacted by the National Defense Authorization Act for FY 1990
uad 1991.1 The language originated in the House vemon of the bill. The House Rpcrt indicated
do.2 such naval landiy plants wav built with capacity to support the appropriated fomd activities,
and that rmovw g the govaumw work load fron these plants would risk signifin capac•t y
deficits that would jeopardize the resale opration.2 Thereore, these operations were added to
the list of exchange activities tt can do work for the U. S. goveurmult on a reimbursable basis.

In conremce, the Senate receded with an amendent mUiting such authority to naval
plaids located outside the U.S.3

3.9.113A Law Im Practce

Under DAR Cues 89-303 and 304, the DAR Council elected not to implement these laws
oi, the bais that the statute pI'rmdt but does not requke, noncompetitive procurement of these
materiels. Further, the. DAR Council noted that the statute does not prescribe any unique
proA resm that would distinguish this noncompetitive proCure n fiom any other
noncom veprornrement

TIe Office of the Judge Advocate Gener, Deparument of the Army, reports that this
atute is not currenty relied upon by the Army. The Operational Contracting Division, Deputy

Assistat Secretary (Contracting), Assistant SecretaM of the Air Force (Acquisition), reports that
this statute is not urrently utilized by the Air Force, That Office also notes that independent
authority to use the exchar4nes is linited under relevant Comptroller General decisions. 4 The

Spub. L No. 101-189, 1 323(a), 103 StI. 1414 (1919).
231l. RM. No. 121, 101o Coan., io Sa 229 (1989).
31LL. COW. Rai No. 331, 101st Cog., Im Sa 1019 (1989),

Cam.. 0. 94 (I71), 78-2 CPD P353 (FPASA dam Wo Ap" to coenau wilh anspmpiad fund
iImm mu;l mluunuMM PIemWul wfth a NAM permiW e oMly wham piamictM to obhan =vim
eumaw ,).
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DImcnt ofthe Navy reports, howev, that several naval commandsi cuerI rely upon this
statute as authority to purchase such services overeas, and refers specifcaly to a laundry service
operation in Naples, Italy that relies upon this statute to generate an adequpte workload.

3..13.4. Recommendation and Justification

Retain

The Panel r ommends that this statute be retained in its entirety. It serves a valid
pupose within DOD by affording the miiuuy departments authority to purchae
noncompetitively laundry and dry cleaning services ftom no-ppropriated &nd instrumentalities
overea where such authority would otherwise be limited. Moreover, this statute has been
recenty enacted by the Congress and thus there is iuffcient practical experience with this
statute to warrant recommending repeal. However, the Panel suggests that the Congress consider
consolidation of this statute with the authorities set forth at 10 U.S.C. 92422 and 10 U.S.C. 9
2424 into a single statute.

3.9.13.5. Relationship to Objectives

Retention of this statute furthers the goal of maintaining acqisition statutes that promote
the best intens of the DOD.

5Nvd Supoy Syim. Comnmud ad the Naq Exdap Seim, Commad have u ter to the Navy O•w d

Gemad Consal upedit thb w
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3.9.14. 10 U.S.C. § 2424

Procurement of supplies and services from exchange stores outside
the United States

3.9.14.1. Summary of Law

This section provides that the Secretary of Defense may authorize a DOD element to
contract noncompetitively with a military deparment exchange store located outside the U.S. for
supplies or services for use by armed forces located outside the U.S. Such contracts may not
exceed $50,000, and must involve stock supplies that are ngularly sold by the store.

3.9.14.2. Backgrouud of Law

This statute was originally enacted by the National Deftse Authorization Act for FY
1990 and 1991.1 The language originated in the House version of the bill. The House Report
indicated that the authority was intended to reduce procurement administrative costs and decrease
reliance upon foreign supplies.2 The report noted that the authority permitted exqpeitious
replenishment of commercial type items and services needed at reasonable prices. In confernce,
the Senate receded without amendment.

3.9.14.3. Law in Practice

Under DAR Caes 89-303 and 304, the DAR Council elected not to implement this law on
the basis that the statute permits, but does not require, noncompetitive procu•ement of these
materiels. Further, the DAR Council noted that the statute does not prescribe any unique
procedures that would distinguish this noncompetitive procurement from any other
noncompetitive procurement.

The Office of the Judge Advocate General, Department of the Azmy, reports that this
statute is currntly relied upon by various Army commands 3 to purchase items that are not locally
"available or not avalble at a reasonable price. It notes that this authority was utilized during
Operation Dermt Storm and urges retention of this statute. The Operational Contracting
Division, Deputy Assistant Secretary (ContainS), Assistant Secetary of the Air Force
(Acquisition), reports that this statute is not currently utilized by the Air Force. That Office also
notes that independent authority to use the exchanges is limited under relevant Comptroller
Geeral decisions, 4 The Department of the Navy reports that several of its commandss currently
rely upon this statute as authority to purchase goods and services oversea.

1tpi. L. No. 101-159, 9 324(a), 103 Stat. 1414 (1989).
21LR, RD. No. 121, 10191 Coal., 1st Sm.. 230 (1989).
3Tbmos aommands Mre Southr CommanM mad tSM U.S. Army in himpe.4C•_~ ~ ~ ~ a H-,M_-•- n •- Ormrd.,,d ftw Activtium ,gMuuh Intnt.De rdnnd Procedn. 58

Camp. GsL 94 (1978). 78-2 CFD P353 (FPASA d=m wo apy to mibam with nonappoptW fa nd
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3.9.14.4. Recommendation and Justfleation

.Retain

The Panel recommends that this statute be retained in its entirety. It serves a valid
purpose within the DOD by affording the military departments authority to purchase
noncompetitively supplies and services from non-appropriated fbnd instrumentalities where such
authority would otherwise be limited. Moreover, this statute was recently enacted by the
Congress maid thus there is insufficient practical experience with this statute to warrant
recommending repa. However, the Panel suggests that the Ccngss consider consolidation of
this statute with the authorities set forth at 10 U.S.C. § 2422 and 10 U.S.C. §2423 into a single
statute.

3.9.14.5. Relationship to Objectives

Retention of this statute furthers the goal of maintaining acquisition statutes that promote
the best interests of the DOD.

iratnumuenalities; sole-maurce prmcuremt with a NAM! permiibIlo qviy wben impmhctiuble to abtain nervl
elswher).
5 Nava Supply Syteme Connmand and the Navy Exchang Sewvo. Cnimand hawv mpod to the Navy Office af
Genual Counse mlpnanUlis stute.
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3.9.15. 31 U.S.C. § 712

Investigating the use of public money

.9.15.1. Summary of Law

This tatute provides that the Comptroller General dhal investigate all matters related to
the recelpt, disbursement and use of public money and estimate the cost to the United States
government of complying with each restriction on expenditures of a specific appropriation in a
genal appropriation law and report each estimate to Congress with recommendations that the
Comptroller General considers desirable.

3.9.15.L Background of Law

This section was codified by the Act to Revise, CodWJ and Enact Without Substantive
Change Certain General and Permanent L4a% Related to Money and Finance as Title 31, U.S.
Code, Money and Finance. 1 It was originally enacted by the Act of June 10, 1921. No legislative
histoiy on that law is available,

3.9.15.3. Law In Practice

The General Accounting Office (GAO), Office of General Counsel, reports that It views
this satute as authority to engage in Its fiscal inveatigatory activities, but not as a mandate to
regularly engage in the listed activities.2 It recommends retention of this statute.

3.9.1&.4. Recommendation and Justification

No Action

The Panel considers this section not primarily related to the DOD acquisition process and
recommends no farther action with respeqt to this law.

3.9.15.5. Relationship to Objectives

Action on this statute will not specifically promote any of the Panel's objectives.

1P. L No. 97.258, 1,97 Stt. 389 (1982)
ITlsphone =w 4 ltwumm Mr. Jams Hiachuman. mnusl Coune, GAO, and Mr. LRoy Hauab. on 30
Oct. 192.
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3.9.16. Public Law Number 101-165 § 9081

DOD Appropriations for Fiscal Year 1990

3.9.16.1. Summary of the Law

This section provides that no funds available to the DOD during the current fiscal year
[fiscal year 1990] and thereafter may be used to enter into any contract with a term of eighteen
months or more. It also provides that no such finds may be used to extend or renew any contract
for a term of eighteen months or more, for any vessel, aircraft, or vehicles through a lease,
charter, or similar agreement without previously having been submitted to the Committees on
Appropriations of the House of Representatives and the Sewmte in the budeutmry pro=&.

The section fhrther provides that any contractual agreement which imposes an estimated
termination liability (excluding the estimated value of the leased Item at the tinm of termination)
on the Government exceeding 50 per centum of the original purchase value of the ven, alrcra,
or vehicle must have specific authority in an appropriation Act for the obigtion of 10 per centum
of such termination liability.

3.9.16.2L Background of the Law

This section was enacted by Section 9081 of the DOD Appropriations Act for FY90?.

This language originated in the Act Making Further Continuing Appropriations for the
DOD for FY35.2 It was continued in annual DOD appropriations acts and was made pemaet
law in 1989.

The 18-month lease restriction resulted from congressional reaction to the off-budget
financing of the Navy's MPS and T-5 tanker programs specifically, and to government leasing
practices in general. Congress objected to government leasing prop.u because they were being
increasingly used by government departments and agencies to obtain the long-term use of assets
outside the budget process that traditionally had been the subject of direct purchase procurements
within the budget process. These types of programs contributed to the deficit but were beyond
congressional control or oversight in the budget procus.3

3.9.16.3 Law in Practice

There is no direct, regulatory implementation of this restriction

tpub, L. No, 101.165,1 9081, 103 Stat 1147 (1989).
2Pub., L No. 99-190, 99 Stat. 1183 (1983),
3Da&ax trmsmu on from Mr. Richad P. Kntsm, Office of Counvs Militay S.t Cmmod Dqmtmt of
the Navy, to W Thum Squjiacots dated 17 Noemnber 1992.
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With respect to this provision, the Department of the Navy, Military Sealift Command
(MSC), Office of Counsel seeks repeal of this permanent law provision.4  It bases that
recommendation on its contention that the statute now serves solely to inflate charter costs, rather
than serving u a valid oversight provision.

MSC regularly charters privately owned tonnage to fulfill the strategic seam mission of
ocean transportation of DOD matenals and supplies. MSC forecasts its need for ships in the basis
of research program neec's and cargo inforn•ition and forecasts available from other DOD
components. Because of the volatile nature of the ship charter market, MSC es'imates that $30
million per year could be saved if it was able to charter ships up to five years, rather than for 17
month periods.

Currently, MSC charters vessels for a 17 month firm charter period, with two 17 month
options. Although this results in a 4.25 year charter period, only the first 17 months can be made
firm. The 17 month firm period often prohibits MSC access to refiagged or upgraded private
charters because the cost of reflagging, conversion or upgrade has to be amortized over such a
short period. Th-jb, the charter rates are driven higher than they would be if MSC could offer a
longer firm period.

Longer term charters would not only allow owners of vessels that need reflagging or
upgrading to be made available to MSC at reasonable rates, but would also induce other owners
to propose more reasonable charter rates because they would be insulated fiom the volatility of
the market for longer periods of time.

3.9.16.4 Recommendation and Justification

Repeal

The Panel recommends repeal of this permanent law provision, The oversight concerns
underlying this statute are adequately addressed by the five-year lease restrictions set forth at 10
U.S.C. § 2401. Moreover, this statute demonstrably inhibits economy and efficiency within the
DOD acquisition process. Based on that rationale, the Panel recommends repeal of this statute in
its entirety.

3.9.16.5 Relationship to Objectives

Repeal of this statute will further the best interests of the DOD acquisition process.

4Memrandum frm Mr. RiPcard Hayaw Chief Coume, Dopatmt of the Navy, MUltaMy Salift Command, to
Ms. Theres Squillaote, "Wied 17 Nov, 1992,
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4. SOCIQECONOMIC LAWS. SMALL BUSINESS, AND
SIMPLIFIED ACOUISITION TIHRESHOLD

.4.0. Introduction

This chapter seats forth the Panel's recommendations on those socioeconomic policies of the
United States which apply to DOD. One of the mandates in the Panel's charter was to eliminate
those statutes which were unnecessary to the buyer-seller relationship.I Under this criterion, few,
if any, of the statutes discussed in this chapter would be retained. However, the proliferation of
socioeconomic statutes applicable to DOD - 114 such statutes (either separate sections of the
U.S. Code or specific sections of various public laws) were reviewed by the Panel - shows that
the defense acquisition system reflects a balance between the requirements of efficiency or
streamlining and the dictates of larger national goals. In short, the requirements of the common
defense have always been balanced by the necessity to promote the general welfare. Each defense
dollar is expected to perform double duty: not only satisfying the primary purpose for which It
was authorized but contributing as well to the objectives of $, Air, and equal employment
opportunity, proper utilization of the defmse industrial base, promotion of small business and
minority business, and protection of the environment.

The Panel's approach to socioeconomic legislation was to assume that the socioeconomic
choices made by the Congres reflect its considered judgment that the bulk of DOD contract
dollars should be subject to the fbll panoply of existing socioeconomic legislation. No attempt
was made to assess whether the social goals fostered by socioeconomic legislation were or were
not "correct." The "correctness" of the policy choice was taken as a given, In addition, the fact
that a particular statute created impediments to efficient procurement was not consider6d to be a
reason in and of itself to recommend repeal. Accordingly, the Panel focused its recommendations
on streamlining certain parts of the existing statutes and in suggesting exemptions from
socioeconomic laws in areas in which they were crtiting serious problems for DOD acquisition,
The major points of this analysis are discussed in the subchapter introductions in this chapter and
in Chapter 8.

Many of those points resulted from a process of extensive consultation between the Panel
and a wide variety of people and organizations with strong interests in socioeconomic issues
affecting DOD. Its scheduled meetings allowed the Panel to establish working relationships with
many individuals from both Governmental and private orgoanizadons who personified a diverse
range of experience and expertise. They typically inn.uded representatives from: the staffs of the
Senate Small Business Committee, the Small Business Administration, and various offices of
Small and Disadvantaged Business Utilization; the U.S, Chamber of Commerce and the Small
Business Legislative Council; the Associated Builders and Contractors, and the National
Association of Minority Business. TRIAD, a coalition of three major trade associations that has
long been recognized as a key forum fboi the discussion of DOD small business and minority
contracting issues, not only sponsored presentations by Panel members but mobilized their own
membership to support Pasel research objectives. Notices in the FedendReignr also helped to

tPub. L. No. 101.510 1 800. 104 Stat 1557.
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develop mailing lists that eventually totaled more than 100 correspondents, many or whom
provided useful comments responding to various socioeconomic "strawman proposals" prepared
for the Panel's review. These ongoing communications put the Panel into direct contact with an
even wider variety of organizations and individuals - including installation contracting officials,
environmental specialists, and concerned citizens. Finally, the Panel held a public comment
session on socioeconomic laws that was duly advertised in the Federal RLgista and convened on
Capitol Hill on July 31, 1992.

Aided by these extensive contacts and comments, the Panel succeeded in idonti.ing four
major areas in which significant amendments to existing socioeconomic laws seemed required:
acquisition of commercial items; purchases font and sales to foreign countries; snall purchase
acquisitions; and small business regulation generally. After reviewing the socioeconomic laws, the
Panel makes the following major recommendations.

Congress Should Enact a New, Comprehensive Structure for
Acquisition of Commercial Items.

The Panel was told that the application of socioeconomic regulatory requirements unique
to defense contractors created significant bamiers to the entry of companies which might
otherwise compote for defense contracts. For example, The Boeing Company commented:2

a. .)a) contractor's choices are limited to spreading these costs [of
socioeconomic and regulatory legislation] over its commercial sales
(and thus becoming less competitive commercially) or absorbing the
costs out of profits. Neither choice provides an incentive to do
business with the U.S, Government. As a result, each Government
contract-unique requirement should be viewed as the potential
cause of yet another U.S. commercial contractor deciding not to
compete for the sale of its commercial products to the Government.

The flow-down of socioeconomic restrictions to subcontractors, the Panel learned, also
immensely complicates subcontract administration, disturbs exisuing buyei -seller relationships at
the subcontractor level, and creates its own barriers to entry.

In light of these concerns, and'the need for increasing civil-military integration, the Panel
recommends a new, structured approach to commercial item acquisition, which Is covered in
Chapter 8 of this Report.

2Letter from Judy Morehouse, Director, Government Business Relations, The Boeing Company, to F. Whltten
Peters dated Dec. 3, 1992.
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Congress Should Enact a New, Comprehensive Structure for
Domestic Trade and Cooperation.

In reviewing laws relating to domestic preferecs the Panel reached the conclusion that
domestic prehrence legislation should not be reviewed as "socioeconomic" legislation, but as
trade regulation and that such consideration required a comprehensive approach covering four
areas: domestic prefeess; deaemse industrial bm and national security concerns; foreign
treaties, trade agreoments, and memoranda of understanding; and laws regulating sales of defnse
products to foreign Governmenta. As a result, the Panel created a deften trade woriting group
which coordinated the analysis in all of these ares and reported this effort as Chapter 7 of this
Report.

Congress Should Enact t Now, Comprehensive Structure for
Smaller Purcbasme

The Panel found that them Is no common approach to the implementation of
socioeconomic policy. Some socioeconomic statutes apply to virtually all contracm, while others
have thresholds, Where there anr thresholds, they vaM widely and without any apparent purpose.
In addition, even as the small purchase threshold has Increased from $1000 In 1947 to $25,000
today, thresholds in socioeconomic and regulatory statutes originally set to exempt small
purchases have not beon raisd, with the result that many complex regulations now apply to the
vast mnjority of contracts. Finally, the Panel was told by many witnesses that the application of
socioeconomic policies to low.value contracts greatly increases the administrative costs of
awarding and administering those contracts - particuladly when a statute calls for reporting
information back to the contracting activity - without much countervailing benefit to social goals,
In order to restore the original concept that smaller contracts would be governed by simpler
procedures and regulations, and to restore the cost-benefit balance between regulation and
practicality, the Panel recommends in subchapter 4.1. a new uniform simplified acquisition
threshold of $100,000, below which simplified contracting procedures would be used.

IV

Congress Should Enact a Comprehensive Chapter :a Title 10
Setting Out All Socioeconomic Laws - And Particularly Small
Business Laws - That Apply To DOD.

Because existing socioeconomic laws represent such a hodgepodge, and because many of
the laws affbcting DOD ar not even codified, the Panel recommends that Congress consider the
adoption of a new chapter of Title 10 which would collect existing socioeconomic policy -
especially the small and minority business legislation that is today scattered in authorization and
appropriation acts - and would create a structure for fUture laws, Because of the press of time,
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the Panel did not attempt to draft legislation for this proposed chapter although it did make

limited recommendations in the small business area on a "stand alone" basis. 3

The Panel believes that a comprehensive new chapter should do the following things:

Enumerate the laws applicable to DOD. - The public laws reviewed by the Panel
suggest a pattern in which annual defense authorization or appropriations acts regularly become
the preferred vehicles for the imposition of new socioeconomic requirements on DOD. While
adding new and often complex statutory requirements in uncodlifled law Is itself a problem, this
legal regime is complicated by two factors: Old laws are seldom repealed and they inevitably
spawn an even greater number of regulations, an effect which amplifies the "ad hocness" of the
statutes.4 Because it is far easier to pass a law than to repeal one, it is also difficult to coordinate
a comprehensive approach to key problem am .

Whatever the reason, statutes passed In response to Issues of concern in World War I or
the Great Depression linger on, regardless of whether the original need continues. A good
example of this is the Walih-Healey Act which, when it was passed hi 1933, addressed very real
problems in the wtrkplace. Halfa century later, however, this Act continues to require clauses in
every contract awarded by the Federal Government - even though the labor hour and workplace
safety provisions central to Its purpose have long since bee superseded by laws of more general
applicability, Until the laws are enumerated, however, it is voy difficult to determine which laws
are no longer necessary, which conflict with others, and which in combination have impacts that
no one anticipated or desired.

A single section detailing the socioeconomic requirements levied on DOD would also
clatrif the policy choices which must be made in the more austere defense budget environment
that is just ahead. Clearly, understanding what the law is adax is fundamental to decision-making
on whether present or future progpuns represent added value to DOD and the taxpayer. As
presently constituted, however, the diversity of socioeconomic statutes Is such that It Is difficult to
make such assessments.

Create a uniform theory of flow down of socioeconomic laws to subcontractors. -
Some requirements of existing law flow down to subcontractors, while others do not, often
without any apparent rationale. A consistent theory of flow down is required, especially since
today many policies that flow down are not consistent with standard commercial practice or the
laws generally applicable to U.S. business,

Streamline requirements. - The 114 socioeconomic statutes which were reviewed for
their impact upon defense procurement represent a jumble of requirements imposed upon the
DOD from multiple sources with varying degrees of relevance, validity, and importance to the

-Se subchapter 4.3, of Ws Report
41n the labor arm alone, for example, a 19U study by the Logistics Maagement Institute found 38 separate
thresholds affecting Governent entarcts, many of them the direct resdt of statutory raquirements. Ste 2
Logistics Management Institute. Re~foming AcquIsiton Regulations: Revising Dollar Thresholdr, Report
AL 714R3, September, 1988, Bethesda, MD, pp. 85-113 PM Studyl.
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national interest or the national defense. Some reflect key national policies, while others suggest
more transitory Litentions. The accumulation of an ever-expanding body of laws and regulations
has a pernicious effect on both the Government and its suppliers, the most obvious of which is
cost. Simply staed, it costs both sides money to maintain the personnel and procedures needed to
prepare the countless rports, statistics, and administrative actions needed to ensure compliance.
The reduction of these overhead costs is thus a comron interest, both for a defense establishment
that is rapidly being reduced and for Government contractors who must compete effectively for,
and with, dimninishied resources. While each sonoc~conomnic law may have been passed with the
best of intentions and the puret of motives, the cumulative effect has been to create significant
barriers to commercal-mlitary integration.

While the necessity of streamlining the socioeconomic statutes is clearly driven by urgent
requirenients to reduce costs and to promote more effective integration between the commercial
and Govrnmental marketplaces, there 6: another reason to take a more unitaty view of defense
capabilities. Changes in the International sezrity environment and correspondingly reduced
defens, spending will clearly compel a wide range of fiftu strategic choices, Because of their
imnmediate flow.down to subcontractors and suppliers in every state of the Union, defense
contracts have long been a convenient and effective veldjcle for implementing new social policies,
from the labor prot ons of the Depression to the small business policies of the present.
However, reductions in the defens budget mean that it is no longer possible to use DOD to fund
a large array of worthy social programs. Therefore it is vital that those strategic choices include a
dear determination of the additional burden, that the defense acquisition system should be
expected to bear. Such a determination is essenti in ensuing that the fundamental balance
between the bottom-line ediciency of that system and its support of larger national goals has been
adjusted to take account of future challenges.

The ability to make such unblinking assessments, as well as the streamlWng of the relevant
statutes, would be considerably enhanced if a now chapter detailing the socioeconomic
requirnemets pertaining to the Defense Department were added to Title 10 of the U.S. Code.
Although justifable on pure administrative grouds, the consolidation ot those requirements
under a single stgautory heading is a solution that some would consider radical, if for no other
reason than that difficult jurisdictional questions might be raised amovng various oongrrsional
committees. However, the Panel believes that this step is wuanted for two reasons.

First, there needs to be a single authoritative source for determining all the socioeconomic
requiements which pertain to DOD. The unique scope of defense procurement - which
accounted for $140.1 billion in 1991 - is Itself an argument which strongly supports
consolidation.6 There is also a practical argument to be made for encouraging a unity of view
nmong a divergent community of Government policy makers and administrators, as well as their

suppliers.

3Table I. Dibectomte for Wormation Operateow and Repons, DOD PR= CONTRACT AwAkDs, SIZE
Dwrnoi FC.AL YMR 1991. p. 16 (this table does not include contrat actdons below $25,000, which
ammunted to S13.8 billion in 1991).
6 US. Dur OF DZSE, DEFENE 92, S'epmberAictober, 1992 (Washington: USGPO, 1992), p. 2 1.
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Second, socioeconomic requirements levied on DOD should reflect reasoned policy
choices and not the time-compressed decisions that frequently attend the passage of annual
defens appropriations and authorization acts. Not only are the socioeconomic requirements
contained in many of these acts passed with insufficient consideration, but there is some confhsion
over the legal standing of these provisions once appropriations have been expended.
Consolidation into a new section of the U.S. Code would encourage the drafting of legislation
based on a comprehensive view of the acquisition system.

Balance the Desire to LgIlate Against the Practicaities of a Decreasing DOD
Workforce. - The Panel believes that balancing the socioeconomic requirements t 'o be supported
by DOD against the limits of itt decreasing manpower is a critical issue. For example, a recent
study by the Merit Systems Protection Board documented the fact that the Government's 31,000
contractig officers are hard-pressed even today to administer a procurement system
characterized by a "potentially counterproductive growth in Federml procurement policy and
procedures,' 7 Despite the demands of increasingly complex legislation, currently planned budget
decrements will reduce the defens acquisition work force. With fewe contract administrators
and auditors available, DOD clearly needs to be able to focus the efforts of these specialists on
contracts which carry the greatest number of dollars - and a concomitantly higher degree of risk
to the Government - and the most important social programs,

The statistics in Table I below demonstrate a key fact of life in DOD contracting: There is
an inverse relationship between the number of dollars expended in a contract and the ,umber of
contract actions. Because of this, it may be possible to eliminate vast amounts of work with small
adjustments In statutes Yvithout losing the major thrust of a socioeconomic programn. Such
balancing is essential in light of the austere DOD budgets of the future.

Reduce contractual implementation of laws. - In the past,, many socioeconomic
statutes have been implemented by contract clauses, with the keult that most violations of statute
are also breaches of contract. At the same time, many breaches will also be crimes or will result
in false claims - all of which are both crimes and civil wrongs punishable by stiff statutory
penaties.

There is a fundamental irrationality about this sort of regulatory scheme, since there are
usually no actual contractual damages forom the breach. For example, seldom does a single breach
of VietNam veterans preference provisionss give rise to termination of a contract. Moreover, in
most cases of breach, what is really required is not a remedy in the Armed Services Board of
Contract Appeals, but some assurance that a contractor will comrply in the future with some ability
to remove from federal contracting those companies who repeatedly fail to comply with mandated
policy.

"Accordingly, the Panel recommends that any comprehensive review of socioeconomic
policy give serious consideration to replacing the doctrine of "enforcement through contract

7U.S. Merit Systems Protection Board. Work Forme Quality And Federal Procurement: An AsN&wUent,
Washington. DC, July, 1992, p. iii.
838 U.S.C. § 4212,
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clauses" with a mechanism, such as suspension and debarment, which gives the Government the
power needed to obtain compliance through direct enforcement. Since most socioeconorid
policy is in fact - and is intended to be -- implemented on a company-by-company basis and not a
contract-by-contract basis, regulation through contract clauses is both burdensome and off the
mark. More straightforward methods of obtaining compliance would: avoid the enormous clutter
found in contemporary Government contracts, ease the burden on a shrinking contracting work
force, and reduce barriers to commercial-military integration. It could also place enforcement
responsibilities into the hands of administrators whose job it is to obtain compliance with
Government policies and who are trained in obtaining the types of administrativn agreements
through which compliance can be both attained and maintained.

TauLE I
DOD PRIME CONTRACT ACTIONS BY SIZE: FY 1991

(Contracts Over S2S,000; Dollar Asmsovl In Milllons)

KiZs IN DOLLARS TOTAL PERCENT

BYCON'rACT NUMBER SAMoUNT'r LI4ZIll sAMot

MO49W99 0,482 2,043 21.6 1.6

50t0-99.999 8.3149 .. 643 25.5 2.9

10.00- 199.999 3.649 4,102 16,9 3.1

209,000-9.999 ,,17329 3.6 7.6 2.9

300,00 499.999 127.492 3i19 7.6 4.6

500,000- 919999 14,339 8.281 6.3 6.6

... ,000,& 1.99909 3.6 7.3

2,000. 2999999 3.044 S v.ll m.3 4.6

3.0 000 4.999.99 251 $.1% II . 6.3

,00m9,9999 1938 111605 01l 9.2
10,000,000-. or ners .,755 63,134 O,

Source: DOD (Wuahinglto Hadcluatm •ers ces, Directorate r Informatioa Opemtam & Report)
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4.1. Simolified Acauisition Threshold

4.1.0. Introduction

As shown by the figures at Table 1, the DOD contracting work force spends much of its
time on a large number of smaller contracts. This is a problem which has occurred despite long-
standing efforts by Congress and DOD to simplii acquisition procedures for small-dollar
contracts In order to reduce administrative costs and to speed procurement. Today, there is
probably no single area of acquisition law where there Is a greater potential to reduce costs than in
small-dollar contracts while retaining the management controls needed for the accountability of
public fUnds.

In 1947, Congress established a "small purchase threshold" at $1000 with the passae of
the Armed Services Procurement Act of 1947. The Federal Property and Administrative Services
Act (passed in 1948) established the same threshold levels for civilian agencies at the time that the
General Services Administration was established. Subsequent Increases In the level of the all
purchase threshold have primarily come about as Congress gradually recognized the effects of
inflation upon small-dollar value purchases. In 1958, for example, Pub. L. No. 85-800 raised the
threshold to $2,500, a level which held coritant for almost twenty years. In 1978, Pub, L No. 95-
507 raised the level to $10,000, but inflationary pressures led to the passage of Pub. L. No. 99-
500 in 1986, which brought the threshold to its presett level of $25,000 and provided for a
regular periodic review.

Since 1947, Congress has enacted other legislative requirements which - as shown
throughout this study - have increased the complexity of the defense procurement proces.
Because Congress has usually recognized the need to balance the benefits of the legislation with
the potential for adverse impacts on the economy and efficiency of the procurement process,
much of this legislation was deliberately drafted to have minimal impact upon small purchases.
Congress usually accomplished this by aett P "floor" so that the requirements of the new law
would not apply to contracts written at dollar values below the existinS statutory "ceiling" for
simplified acquisitions. Although the "ceiling" for simplified acquisitions was regularly adjusted to
account for the declining purchasing power of the dollar, the "floors" for applying these other
statutory requirements did not keep pace. As a result - and contrary to the original intent of
Congress - the requirements of these statutes were gradually applied to formerly simplified
acquisitions. Procedures originally intended to expedite the economic acquisition of small-dollar
value items and services are now subject to a wide army of relatively complex and costly
administrative steps, solicitation provisions, and contract clauses, Compliance with each of thowe
provisions adds to the administrative overhead of both the Government and its suppliers, while
also adding barriers to commercial-military integration.

4.1.0.1. KeyElements

The Panel believes that the best way to streamline smaller purchases is to create a new,
uniform "simplified acquisition threshold" at a level of $100,000 (adjusted every fifth year for
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inflation) to replace the current small purchase threshold defined in 41 U.S.C. § 403( 1) and,
further, to amend 10 U.S.C. § 2304(g) to provide for simplified purchase procedures for contracts
whose value is less than the new threshold. In addition, the Panel recommends extending the
current small business reservation established by 15 U.S.C. § 6440) up to the simplified
acquisition threshold, By substituting a uniform threshold for today's many differing thresholds,
contracting 4fficers will not have to turn to a labyrinth of regulations, as they do today, to
determine whether (and whicl,) simplified procedures can be used, In addition, as DOD budgets
decline, contract•;g offices will be able to conserve on contract administration resources and
devote greater effort to contracts over $100,000, through which over 90i'/ of DOD's acquisition
fUnds are spent. Finally, small businesses will be free f'rom legislation that imposes unique
contract requirements which require special skills to understand and often substantial expense to
implement.

In recommending a simplified acquisition threshold of $100,000, the Panel is not
recommending or implying th.k .i purchases of supplies or services below that threshold would
be treated the stine. Rather, the Panel is recommending a level below which the FAR and the
DFAR would prescribe a range of simplified procedures that would vary by dollar value In terms
of such factors as the amount (and documentation) of competition required, the formality and
detail of price reasonableness docuc.entation, and the contracting form to be used. Part 13 of
FAR and DFAR provide a range of such procedures appropriate to the wide variety of simplified
acquisitions, ranlgi from small imprest tund or credit card purchases to those in the upper ranges
for which wider competition and more structured processes would be required by regulation,

The Panel's recommendation consists of four parts.

I

Establisb a SimpUfled Acquisition Threshold at S100,000.

The small purchase threshold was set at $25,000 in 1986. Nonetheless, the Panel
recommends that it be increased to $100,000, Any particular level is, of course, somewhat
arbitrary. The Panel recommends $100,000 for several reasons.

First, the Panel reviewed available procurement statistics, which show that across a
number of statutory programs, a $100,000 threshold will remove from complex regulations over
50% of contract actions above $25,000 while dereguluting only 5% of DOD expenditures. In
addition, adoption of a $100,000 threshold will mean that some 98% of all DOD contract actions
can be accomplished under simplified procedures. Thresholds above $100,000 begin to impact
more significantly on the amount of spending that would be released forom complex regulation,
although an argument could certainly be made - and has been made by the executive branch in
some cases -- for a higher threshold. On the other hand, stopping at a threshold of $50,000
would only free about half as many contract actions forom complex regulations as the $100,000
threshold.
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Second, recent Congressionz4 actions establishing "floors' for the application of
procurement laws have selected $ 100,000 as the floor. I

Third, statements received by the Panel from several DOD agencies suggested that as a
practical matter, as contract staffs are cut back as part of the overall defense "build-down," it will
be difficult for contracting officers to spend much time on contracts below $100,000.

Fourth, it seemed unlikely to the Panel that any company would actually be willing to
spend the money to make fundamental changes in the way it does business in return for a sale of
$100,000 or less. This may be particularly true of small businesses, which are the preferred
recipients of contracts of this size, Indeed, the Panel members are all familiar with anecdotal
evidence showing that many small businesses never gain actual knowledge og understand, or
implement the "boilerplate" that is today inserted into smaller contracts.

Fifth, it appears that the great majority of contracts above $25,000 and below $100,000
are awarded on the basis of competition, which makes such contracts good candidates for reduced
contrual requirements.

Sixth, a S100,000 threshold was authorized for Operations Desert Shield and Desert
Storm for overseas purchases and proved essential to the rapid mobilization of U.S. and Allied
forces. The Panel understands that the major objection to use of the $100,000 threshold for
domestic purchases was the impact of such a threshold on small and minority businesses. As set
out more Mally below, the Panel has recommended statutory changes to protect the interests of
all and minority businesses in receiving smaller contracts on a priority or set-aside basis, This,

the Panel hopes, will remove the principal objection to use of the $100,000 threshold for domestic
acquisition,

Finally, as stated at the outset of this Chapter, the Panel approached its review of
socioeconomic legislation with the presumption that each socioeconomic program created by
Congress is important and should be implemented to the greatest extent consistent with
reasonably efficient procurement procedures. At the same time, the Panel was mindful that its
enabling legislation directed it to consider how procurement could be streamlined. The Panel
believes that adoption of the $100,000 threshold continues the Government's commitment to
socioeconomic (and other regulatory) programs, reduces the barriers to small and small
disadvantaged business participation in Government contracting, and streamlines the defense
acquisition system.

II'S 10 U.S.C. 1 2397c(a)(1), 41 U.S.C. § 423(c)(7), and the Byrd Arendtmet 31 U.S.C. § 1352 note.

4-11



Adjust Existing Statutory Floors to Not Less Than S100,000.

The Panel identified some 30 laws imposing contract clause which currently require
action by a contracting officer or a Government contractor on contracts at various values below
$100,000.2 The Panel makes two different recommendations with respect to such laws.

One group of laws (set out In Table H below) should continue to apply to simplified
purchases, but should not require implementation in contracts. Examples of this type of law are
prohibitions against gratuities or the hiring of certain debarred individuals. This set of laws, like
criminal law, is binding whether or not claum appear in a contract. The reason for removing the
clauses Is to permit smaller transactions to be handled by credit card, electronic data interchange,
or other simplified means where there may be no "contract" in the clashic sense of a paper
document within which to place the clauses. Indeed, one of the greatest barriers to the
implementation of ctdit card purchasing for smaller DOD contrts is the need to have a paper
contract which contains clauses mandated by, for example, the Walsh-Hesley Act or Exec. Order
No. 11246. This recommendation is not without statutory precedent. When Congrms passed
recent legislation on procurement integrity3 and lobbying, 4 Congress imposed restrictions on all
contractors but did not require contractual coverage below $100,000.

A second Stoup of laws (set out in Table Mf below) Is not selfexecuting but applies only
if Implemented by contract clause. Examples are the Service Contract Act5 and the Davis-Bacon
Act.6 As to these laws, the Panel recommends that the statutory floor below which the law does
not apply be set as the simplified acquisition threshold (Q.., $100,000 as adjusted for inflation).
The reason for increasing these thresholds is to reduce the amount of paperwork required to
award the contract and monitor its performance, to speed the award of smaller contracts, and to
reduce costs of performance by the private sector - which will hopefilly lead to reductions in the
price of smaller contracts. In this regard, the DOD Directorate for Contract Policy and
Administration advised the Panel that the lead time for procurements above the small purchase
threshold averages four to six monts, while the lead time below the threshold averages one-
month. In addition, a number of DOD agencies advised the Panel that cutbacks in defense
manpower will, as a practical matter, make monitoring smaller contracts very difficult. The
threshold recommended here will remove more than 50% of contract actions over $25,000 from
currently applicable law but impact only a very small percntage of total DOD spending. The
Panel therefore believes that the $100,000 threshold will conserve contract administration

2The sdamu and claus. are set out in Tables 1I and lII below. In addition, Exec. Order No. 11246 requires
contrats above S 10,000 to contain specified affirnative action and and dscrirmnsti claue.
341 U.S.C. 1 423; m id. I 423(eX7).
4Th "Byrd Arendment," section 319 of the Depuanent ofthe Interior and Related Amencid Act fb Fire Year
1990, 31 U.S.C. 11352 note.
341 U.S.C. §i 351-58.
640 U.S.C. if 276a to 276a.7.
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resources, allowing agencies to focus management efforts on high-value corUacts while limiting

any impact on socioeconomic programs.7

Reserve Purchases Under the Simplified Acquisiton Tebhbold
For Small Business.

At present, all purchases below the small purchase threshold are reserved by statute (15
U.S.C. § 644Q)) for small business so long as there is a reasonable epme on that at lea. two
small businesses will compete for the contract and can be competitive on pice and quality. By
regulation, contracts above the small purcham threshold can be set aside (totally or partially) for
small business or mall disavtaed busnasses again so long as wthee is a reasonable
expectation that two or moresponIble offerors will bid for the woik and reasonable price and
quality will remit. 9 Tho Panel was advised by the DOD OMce of SmtC and DsdvanaW
Business Utilization that thmwLih of' )OD contracts between $25,000 and $100,000, totali hi
the hundreds of millions at do•%, are today set aide by regulation fx mumll business or mall
disadvantaged business. ?h. Pand believes it Is appropriate to continue existing practice as the
mall purchase threshold N raised to $100,000, and therefore recommends raiaipg the statutory
maul business reoerva-dw in 15 U.S.C. § 644Q) to $100,000 as well.

In recom that the mall business reservation be raised, the Panel is awam that
today, many DOD contracts between $25,000 and $100,000 are awarded pursuant to section 8(a)
of the Small Business Act (15 U.S.C. § 637(a)) or under the predecessors to 10 U.S.C. § 2323
(and related Public LAS).lo It has thereore drafted amendman to 15 U.S.C. § 6440J) that
permit se-asides of DOD contracts below $100,000 to minority and mall disadvantapd
businesses to continue. The Panel attrne that the purpose of this amedment is to ensure that
the enlarled mall business reservation does not intertere with mumat practice. In addition, it Is
not the Panel's intention to "exempt' awards under the 8(a) progpam or section 2323 ftom the
simplified purchase procedures authorized for contracts below $100,000; to the contrary, the
Panel believes that simplified procedures should be used to the mrnhmun exten practica for all
contracts under $100,000 including those awarded undo det-asides.

Finally, the Panel notes that smoion 801 of the National Dens Authorization Act for
Fiscal Year 199311 has added a requr nt 12 that the Secretary of Defense "provide guidance to
Department of Defame Personnel on the relationship among' the sd-aside programs created
under section 8(a) of the Small Business Act, section 15 of the Small Busine Act (15 U.S.C. §

"7FOr a fMi um=uhntm atbe 8100,00o Soa, ms th uparm wiutesy dmia hr esb i lst ed in Tde
m.
8Sn 10 U.S.C. J 2323 (1992).
9&e FAR mubput 19.5; DFARS mubpuz 219.5. Thm arm m m rutridaw ae "as and leils of ooaam
that ma be se aside. &e, e.g., 10 U.S.C. 9 2155 (atcteoni-.omr mrm u - 835,000 camo be at ofte);
DFARS 219.502o1, 219.502.2-70(b).
10Fomgty tho "secio 1207 prosrma" Se Pub. L. No. 102464.1 601,106 StM 2315, 2"2 (Oct. 23, 1992).
11pub. L. No. 102-484, 106 Stat. 2315, 2442 (Oct. 23, 1992).
1210 U.S.C. I 2323(eXSXC), addd by Pub. L. No. 102-464,1 501(C)(S), 106 SU M43 (1992).
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644), and section 2323 of Title 10. It is the Panel's recommendation that allocation of DOD
contracts below the simplified acquisition threshold be made pursuant to such regulations and not
be made by statute in order to permit the Secretary to meet the various socioeconomic
participation goals levied on DOD.

IV

Simplify and Modernize Contract Notice Procedures.

In order to ensure broader public access to streamlined procurement opportunities, the
Panel recommends increased use of electronic procurement notice and contracting methods.
Current notice requirements are set by section 18 of the Office of Federal Provuenent Policy Act
(41 U.S.C. § 416). This provision requires DOD contracting offices to post public notices of any
solicitation expected to exceed $5,000 ($10,000 for civilian agencies) and to advertise
procurements above the small purchase threshold in the Commere BunM Da (CBD).

The Panel recommends a series of amendments. 13 First, it recommends that the threshold
for synopsis in the CBD be raised to the simplfied acquisition threshold. This change alone
should substantially decrease procurement lead times for smaller purchases.

Second, the Panel recommends that all solicitations above $10,000 be posted locally,
preferably through the use of electronic bulletin boards, 800-numbers or other methods of
electronic advertising. When the synopsis threshold Is raised to $100,000, it is critical to small
business that an effective, low-cost, and efficient replacement be found. Physical posting of a
paper notice at a local contracting office does not fill this bill. There are, even today, however, a
number of efforts within DOD to aggressively promote the use of electronic notice and
contracting methods. Accordingly, the Panel has recommended that section 416 be amended by
addition of a new subsection (e) which will require the Administrator for Federal Procurement
Policy to develop uniform regulations to establish widespread notification of opportunities below
the simplified acquisition threshold. Given the speed with which electronic technologies change,
it would be inappropriate to legislate the form such notice must take. Instead, the Administrator
is charged with phasing in electronic methods as the technology required becnmes reasonably
available to both Government and the business community. In promuloatdn regulations, the
Administrator must carefully assess the costs and availability of this "re-rooling" on potential
offerors, especially small businesses. In addition, nothing in the proposed amendment prevem
the Administrator from imposing CBD notice requirements below the simplified acquisition
threshold If required to provide adequate notice to small business until electronic notice can be
propedy implemented. 14

13Sa section 1.2.9. of thi Report for a full discussion of 41 U.S.C. 1 416.
141t Is the Panel's hope that the Administrator would enomusp contrcUting offices to nove to electronic notice ead
contracting by reducing procurement lead times for solicitations that are posted electonically.
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4.1.0.2. Simplified Acquisition Threshold: Effect on Contract Price and Reporting

A key concern with increasing the simplified acquisition threshold to $100,000 is its
potential effect on DOD's ability to award contracts at reasonable paces. In 1991, there were
$5.6 billion doUars awarded in contract actions between the levels of $25,000 and $100,000.
Competition was used in 84.7% of those actions to establish contract prices. In the remaining
15.3% (valued at $0.8 billion, or 0.6% of the $126 billion in contracts awarded by DOD in' 1991)
price analysis was the primary method used to establish the reasonableness of the costs factored
into these contracts. I Is Because there is little reason to expect these relative percentages to
change if the threshold for simplified acquisition procedures is raised to $100,000, the historical
record suggests two things: that competition will continue to be the primary tool used to
establish the reasonableneu of DOD contract prices; and, where competition is impractical, that
DOD contract personnel have the analytical tools to determine the fair market value for these
Government purchases. Therefore, increasing the simplified acquisition threshold to S100,000
should have little, if any, impact on the contract prices negotiated by DOD.

A second concern in raising the simplified acquisition threshold to $100,000 is its effect on
contract reporting requirements. Section 19 of the Office of Federal Procremcnt Policy Act (41
U.S.C. § 417) requires each executive branch agency to establish and maintain for a period of fbve
years a detailed record of all procurements other than small purehcase. The Panel therefore floed
the question of what to recommend for reporting contracts between the present small purchase
level of $25,000 and the proposed level of $100,000. Representatives of the smal business
community were concerned about a potential losI of visibility for contract actions between thou
levels, while contract analysts voiced the same reservations over any discontinuity in the reporting
of statistics at any rmago above the $25,000 level, Senior officials of DOD asmured the Pane
however, of their desire to monitor management performance by continuing cwrent contrVau
reporting procedures at $25,000. Given those assurances, there should be no loss of either policy
visibility or statistical control by the adoption of the simplified acquisition threshold at the
$100,000 level,

4.1.0.3. Simplified Acquisition Threshold: Conforminlg Amendments

After discussions with the Office of Federal Procurement Policy, the Panel reached the
conclusicn that the same considerations that warrant the creation of a simplified acqushtion
threshold for DOD also warrant creation of the same threshold for civilian agencies. Accordingly,
the Panel recommends that the simplified acquisition threshold be Implemented primarily by
amending the Office of Federal Procurement Policy Act and by mading conforming amendmnts
to various sections of Title 10 rather than by implementing this threshold as par of Title 10. The
amendments necessary to implement the threshold for DOD acquisitions are given mediately
below:

15DI D Directorate for Information Operations and Reports, DOD Prime Table 4, Contra Awards, Sin
Diatbutlon, Se p. 4-5, note 5.
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4.1.0.3.1. Definitions

The Panel recommends that section 4(11) of the Office of Federal Procurement Pollcy
Act, 41 U.S.C. § 403(l11), be repealed in its entirety and replaced with the following:

(11) the term "simplified acquisition threshold"' meum S1(iO,000,
adusted on October I of each year divisible by 5 to the amount
equal to $100,000 In constant fical year 1990 doilLm- (rounded to
the nearest $1,000).

The Panel farther recommends that dIe definition of "small purchase threshold" found In
10 U.S.C. § 2302(0) be replaced with a cross-reference to "simplified purchase threshold' as
defined in 41 U.s.c. j 403(11). 16 A fail discussion of proposed amendments to section 2302 can
he found in "eton 1. 1.2 of this Report,

4.1.0.3.2. Authority for Simplified Protdurus

Today, DOD has authority in 10 U.S.C. § 2304(g) to creat, and use simplified purchase
procedures up to the small purchase threshold. The Panel recommends that section 2304(g) be
amended to substitute the phrase "simylifled purchase procedures" for the phrase "smail purchase
1.procedures." A Mlill discussion of the required changes to section 2304 can be found In "etin
2. 1. of this Report.

4.1.0.3.3. Nod~es

Today, notice of contract opportunities Is governed by two Sets of stattory provisions,
one in the Small Busincas Act and one in the Office of Federal Procuement Policy Act. The
panel proposes consolidating the notice provisions into a single provision in the Office of Federa
Procurement Policy Act. To do this, sections 8(s), 8(M, and 8(g) of the Small Business Act (15
U.S.C. §§ 637(o)-637(g))17 should be repealed and replaced by a now section 637(t) as follows:

16Them Pane has recommnended tha section 2302M7 also allow DOD, during contingency operations, to issue
a~p~lfied contracts for acquisitions up to twice the value ot the simpflfed acquisition thresholi if thoes contracts
are to be performed abroed.17(OX 1) Bxcesp a provided in subtldon (g)_.

(A) an executive agency intending to-
() o~dt bidsor proposlalsfr acontfactfor propertyoruuservcestor a puiceexpecwtodt

excee the small purchase threshold;, or
(II) place an order expected to exceed the mai purchase thauhoLd under a basic

agrement, basie ordering agrement, or similar arrangement,
shall flunlh for pubication by the Secreazy of Commerce a notice descrbd in subsction (M; and

(B) an executive agency lntedndzg to solicit bids or proposals hbr a mownr for property or
services shall post, for a period of not lsess than toa day in a public place at dhe conareting offle issuing the
solicitation a notice of solicitation described in subsection (f)-

0I) in the coru of an executive agency ethe than the Depatmen of Daemibne f the
contrac is for a puice expected to exceed S310,000, but not to exceed the smaill purchas twhobkeshlnd

(11) inthcameof the Departmed d Dehme iffthecountracisfor apro repectPdto
exceed 35,000, but rot to exceed the small purchas threshold; and (C) an exeutve ageecy awarding a coatract
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for property or aeionce for a price exceding the small purchase threahold, or placing an order referred to in clause
(A)Qi) excveedi the small purchase dtaiuold, shall furnish for publication by the Secretary of Commerce a notice
announcing the award or order if there is likey to be any Amca OWtuc under such comact or order.

(2) 7Ue Secretary of Commerce shall pubilish promptly in the Commerce Business Daily each notce
required by paragraph (1).

(3) Whenever an executive aguac is required by paragraph (IXA) to furnish a nottice to the Secretary of
Commerce, such executive Agency may not-

(A) laso the solicitation marller thaon 13 days afte the date on which the notice is published by
the Secretaz of Coummere or

(B) estalishiab deaidlinefor the submisuiomof all bidsor proposals in , qspons to the notice
required! by pararap (IXA) that-

(I) in the case ofart orde under a basic agrameto, ba*i orderin agreement, or similar
arrangemot;itIs earlier than the date 30 days after the date the notice required by paragrph (IXAXil) is published;

(II) In the cose ofa soliiciatio for resarh aind development, is earler than the daoe 4S
days safter the dVae the noel. required by paragrap (IXAXi) is published; or

(Il) inm her case, is earlietan the doade 30 days afte the date the solicitsition is

(0 Rach notice of solicitation requiredl by ubparagrph (A) or (B) oftbasdueoon (sX I) of this section shall include-
(1) an womrat description of the property or ase v to becontrce P fo1rwhich odelptlon(A) shall ot

he unnecessaily restrictive of coimpetition, and (B) sdag Include, as opptprlat., the agency nomenclature
National Stock Number, or othr part number, and a brief description of the item form, fit, or fitaction, physical
dimensions predominan material of manufocture or siilrIn Mbanaon that will assist a proispective contrator
to make an hntbrine buslam udgumss as to whethe a copy of the solciuttion shoul be reqeteod;

(2) prtnssim tht-
L(A) e whetheir the techica daft requiredi to repon t~othe soldcitaton wilt not befUrnished

us pert of arch sol~it"n and Wooti the scour in the Government if any, ftom which the technical dat may
In obtined; and

(3) sate whether an cibro, Its product, or servic must meet a quallfctwo. requiremnent in
order tobe disiblefor swrd,&Amt9fsN Won* lthe ao from which a quiulbhc on rquireme may be

(3) the name, business addOWs aOd Wephone number afthe contraicting eflcit
(4) a samement that all responsible souce may submit a bid, proposal, or quotation (a appropriate)

which shall be considered by the agenc~y and
(S) in the casn of &aprouemn using procedure othe than competitIve procedures, A statement of the

reasn jukstl'g the use of such procedures anid the identity ot the intendeod souros.
(g)(1) A notice is not required under subsection (eXI) of this seton if-.

(A) the notice would disclose the metective Mgewcs seeds and the disclosure of such nweds would
comprmise the national securit,

(B) the proposed procurement would result ftom acceptnce of-
(1) aoy unsolicited proposal that demonstreats a unique and innovative resear ch concepit

and fth publicatoin of any notice of such unsolicited research proposal would disclos the originality of thought or
innovatlvwnes of the proposal or would disclose proprietary information associated with the proposai; or

(ii) a piroposal submnitted under section 633 of this ttlrv,
(C) the procurement is made Mpinet an order placed uner a requirements contract;
(D) the procutoment h- made Ibr perishable mPsletnce supplies; or
(B) the procurment is 1br utility services, other than telecommunication serions, and only one

source is available
(2) The requirements of subsection (aX IXA) of this section do not apply to any procurement under

conditions described in paragraph (2), (3). (4), (5), or (7) of section 303(c) of the Federal Property and
AdmInistraitive Service Act of 1949 (41 U.S.C. 253(c)) or parapraph (2), (3), (4), (5), or (7) of sea~n 2304(c) of
Title 10.
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(e) Procurement Notice

Publication, notification, and availability requirements for
solicitations leading to the award of contracts for property and
services are those set forth in section 18 of the Office of Federal
Procurement Policy Act (41 U.S.C. § 416).

In addition, section 18 of the Office of Federal Procurement Policy Act (41 U.S.C. § 416)
should be amended as set out in section 1.2.9. of this Report.

4.1.0.4. Small Business Reservation

Today, all acquisitions below the small purcvhae threshold are reserved for small business
so long as two or more small businesses are capable of providing the supplies to be acquired at a
&h' price and with the required quality. As discussed above, the Panel recommends that this
resavation be extended to cover all purchases not exweding the simplified acquisition threshold
while ensuring that contracts between $25,000 and $100,000 remain available for award under
section 8(a) of the Small Business Act (15 U.S.C. § 637(a)), under the small disadvantaged
busitess program authorized by 10 U.S.C. § 232318 (fbrmedy known as the section 1207
program) and under section 712 of Pub, L. No. 100-656 (which creates a special category of
"emerging small businesses"). 19 Accordingly, the Panel recommends the following amendment to
section 15) of the Small Business Act, 15 U.S.C. § 644(j):

(3) The rlquirementa of whsection (aXIXA) of this m"ton dihl not apply in the came of any promument
for which the bead of the executive agency make. a detenrination in writing, after consaultation with the
Adminisatratr for Fedea Procurement Policy and the Adminiatrator of tho Small Buasnus Administration, that it
Ia not appropriate or reeomnable to publish a notice bebore iming a solicitation.
18Tlh povision was added by section 801 of the National Defens Authorization Act, swpu note 9.
19102 Stat. 3890 (1988).
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(j) Each contract for the procurement of goods and services which
has an anticipated value not in excess of the oaI.-pleuhre

iiified i threshold and which is subject to emW
simplilied purchase procedures prescribed by 10 U.S.C. 2304(g) or
41 I.S..2nW shall be reserved exclusively for small business
concerts unless the contracting officer is unable to obtain offers
from two or more small business concerns that are competitive with
market prices and in terms of quality and delivery of the goods or
services being purchased, Rrovided, however, that nothin& in this
subsection shall be construed as precludin. the award of ,ontractawith a value not in excess of the simplified cgguisition tbnho

under the authority of section 8(ag of this Act (15 US.C. S (a").
section 2323 of Title 10 or under setIon 712 of Public Law 100-
o56. In utilizing these procedures, contracting officers shall,
wherever circumstances permit, choose a method of payment which
minimizes paperwork and facilitates prompt payment to
contractors.

4.1.0.5. Exemptions

As in the cse of commercial item prouurement, 20 the Panel was told by a number of
commentators that various contract clauses interfered greatly with the practical implementation of
simplified purchase procedures. The problem clauses implement statutes which have no threshold
for application, or whose threshold is less than $100,000.21 Accordingly, the Panel recommends
that a new section 29 be added to the Office of Federal Procurement Policy Act as 41 U.S.C. §
424, which does two things. First, it eliminates the requirement to incorporate contract clauses in
simplified contracts, which would otherwise be required by the self-enfdorcing statutes set out in
Table II below. Second, it imposes a uniform $100,000 floor on each of the statutes set out in
Table III below. 22

20,S# Chapter & of this Report.
21in addition, Exec. Order No. 11246, which requires extemlve clauses to be inserted in anuy contract greater than
SlO,000, wu cited as an impediment to simplified purehasing, The Panel urges the Secretary of Defense to seek
appropriate modification of this Executive Order. Various free trade agreements provide for a domestic preference
up to amounts of $25,000 or $50,000, (See 19 U.S.C. 5 2518 note.) When some of them were nt3otlated, the intent
appears to have been to align the coiling for domestic prolorences to the small purchase threhold. T7u Panel notes
that such an alignment, If it was intended, will be removed by the Panel's recommendctions and will have to be
restored, if that is desired, by amendments to various free trade agreements.
22Th Panel did not attempt to analyze statutes applicable only to civilian agencics that might creato impediments
to efficient small purchas practices.
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TANA U
STATru To nJ RxumA Blur. NoT Zg Be IM M NTan BY CoNltCT C ti.I

10 U.S.C. 2207 52.203-3 3 Ortuiatics
10 U.S.C. 1 52.203.5 3 Cov ,,t, A tin p rfem
2306(b) _ _

10 U.S.C. 1239T7 252.203.7000 4 Prphibitim an Compems atio to oCstin •omwr DOD ,mplow.
10 U.S.C. 12402 52,2036 3 Prohbits pim hoa entwe into my qauM with

mabwoemir wYALsch jpwmM nsuubabnt r fu selling my Itm or
- xremdhvctito U.S.

2 U.s.C. 2370 52,.22S-I1 Prro antlo u sisenas to' contmre.
31 U.S.C. 1352 52.203-1 -12 3 ByrdAm=km

41 U.S.C. 122 52,203-1 3 M " not l bi•,t....
41 U.S.C. 135-.45 3 Waeib-&ulaf Publi Cost" Adt"
41 U.S.C. 57 52.203-7 2,3,6 Anti-KIckdbck Act pbrulblts p)ym s hrom my vubcmntraegor to

m - my whoe or myamptwive oftOw wlm. violation voids contirset

23Tb codes in this column mean the following:
I, Roquim contractor to provide informatiot or report.
2. Requires c•,mnu•ctor to: establish procedures or prepsr: and retain records, but does &At rnquire a reprt
unless a violation om~un.
3. Raquirs no action oher than compliance with statute.
4. Individual required to report contractor not required to report.
S. Repre.s.tatio/cerdtiicahton/notlflcation by contractor required.
6. Contractor required to request auihority to take d gnlad action(s).
"7. Requires modifiation of anntractors businm me, ods or uystmm,

2 fTb Psiel has reco ded that the Walsh-Healey Act be repealed. S.. section 4.2.3. of this Report.
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TANI M
Xlr55~l 9tmqMM 90t Com'AT S UPMO Sl00.O

Statute hDesalDies of Statute or Ruileflous
10 U.S.C. 52313 15,,106,1,- 1,2,7 Sao the dlwssiom at ection 2.3.2 of this report

_____________1252.215-14. ___________________________
10 U.S.C. 5 217.7300 1 Requires discklos of actml mimAcbxer of componast puts.
2381g ..) 252.21747026
10 U.S.C. 52393 52209-5 and -6 5 Prohibits prlme omkOnr Am doaIn businems with deberred or

________ did su~bontracims,
tOUSC.* 252.203-7000 3,4 Reports Iy formw DXD uqlm .
239P 5

10 U.S., 252.203-7000 3,4 Reprting employum oocts by DOD emplyees.2397M26

10 u. 5, i 252.203-7000 4 Prohbtim on. Compeluiem to Former DOD Employm.2397r,27

"10 U.S.C. 12408 252,203-7001 3 ,Prohbtio of•r o f cvite•Of ftud.
10 U.S.C. 25.1 md 25.2 3 DOD varied ofuy AmeriMc Actusi ompm tat to identlii
25o628 "_aim__u_
10 U.S.C., 25.1 s:d 25.2 3 Sectiom 2507 omotamu qaedile U.S. nrestrictions applicable to
250729 the acquisition of ld edW products,
10 USC 12631 252.247.7022, 5 Requre transporati ofitems by su in US FI vemels.

-7023, 6
S.7024 5 1

II U,S.C, I M74, 52.203.7 2 ntI.kickbeck pr omdim "
40 U.S.C. 5
276(c) .

is U.S.C. 5 52.222-3 3 Use of convict labor.
40S2(cXX Pub,
L, No, $5.176
29 U.s.c. 793 $2.222-36 3,7 Rabllltadon Act of 1 973; requirs armat•ve action to employ ad

advance handicapped halviduil. Act applie to o=psnies wth SO or
more emploW. or manuel Us comnats of350,000 or more,

38 U.S.C. 54212 S2.222.35; 3,7 Alllrmative action for disabled a Vietam Em Vetervaw, Ropml of
52,222-37 - mplyment of Viet am aWR Vataum

40 U.S.C. 1276a 22.400 1,7 Davis.Baam Act
to 1 276a-7
40 U.S.C. 11327- 22.300; 3,? 'Noik Hours and Safety Act of 1962; Overtime comipnsation
333; 52.222-4
28 U.S.C. 11499

2S*hOs provirion does not apply below the small puwrbase threshold toda. LSe 10 U.S.C. 1 2307(a)(1). It should be
muended to exempt contracts below the simplified acquisition tlwehdld
26 This provision does not apply below the small purchase thresmold today. See 10 U.S.C. § 2307a(a)(I),
incorporating by reference id. § 2397(a)(1). It should be amended to exempt contracts below the simplified
acqulsitinca threshold.
2 7Tha W.. ion today applies only to contnacts pgeeer than $100,000. See 10 U.S.C. I 2J97c(a)(1). The reference
in the statute to "$100,000" should be ceanged to usimplifled acquistiot threshold."
2 5ThO Panel has recommended changing from the component test for compliance with the Buy American Act and
10 U.S.C. § 2506 to the "substantial transformatlon" test 4sd, by the Trade Agreements Act. If this amendment is
made, then there is no need to exempt simplified purchases from conmpi.ance See generally Chapter 7 of this
Report.
29g Panel has recom nded repeal of most of the source restrictions comusane in 10 US.C. § 2507. If the
Panel's recommendations am adoped then there is no need to exempt simplifWed purchases from this section. See
generally Chapter 7 of this Report.
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41Us C. I10a 2S.lmnad25.2 3,7 BUY-American Act

41 U.S.C. 9351- S222.-40,.41; 1.2,7 Service Conum Act
358 .42
41UJ.SC. 1423 ,22034 3 ' ow" M '"OW
41 U.S.C. 701 52.223.5s.6 3,7 Dug Free Wa*plse. etfflctmow This emic rquire employers

to eabilnb dngl-ho awamm prmmirns and to report my
- mvictloos bye their aowe i hr dfra-rolatd offaes,.

46 U.S.C. j 52,247.64 17 Pnuerme ftr US Fag Vemd requires •0% or mere of Vies tow
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,, , be tuiamted in US-flas vemla.

The text of the proposed new section 29 to the Office of Federal Procurement Policy Act
is *i follows:

Section 29 [41 U.S.C. 424] SIMPLIFIED ACQUISITION
PROCEDURES.-

(a) Purchases nude and contracts awarded with a value
that is not in excess of the simplified acquisition threshold, shall be
exempt from the following laws:

[list set out above in Table MI

(b) Unless otherwiMse determined by the Administrator, for
contracts awarded with a value that is not in excess'of the timplifled
acquisition threshold, no contract clauses shall be requied to
implement the following laws:

[list sat out above in Table U]

(c) The exemptions set out in subsections (a) and (b) shall
be effective notwithstanding any other proAsion of law hereafter
enacted unless such other provision specifically refers to and
amends this section.

4.1.0.6. Reporting of Contract Actions

Section 19 of the Office of Federal Procurement Policy Act (41 U.S.C. § 417), requires
each executive agency to maintain a computer file of basic data about contract awards, (other
than small purchases) including the recipient of the contract, the contract amount, and the nature
of products or services obtained by the Government. This requirement is implemented in FAR
Subpart 4.6. Several DOD agencies, including the Office of Small and Disadvantaged Business
Utilization, and a number of industry groups commented that the floor for reporting should not be

311# notes 28 and 29 above.
317U rqotinlg provisions of this section do not apply below $100,000. See 41 U.S.C. § 423(Q)(7). The Panel

reaommmds that "S10,000" be changed to "simplified aqudsitUon threhold."
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raised to $100,000, since information about awards between the current floor and $100,000 is
very important to understanding the impact of Government spending on small, disadvantaged, and
minority businesses. In addition, the Panel was told that it is important to be able to compare data
across years, and that comparability requires retaining the current $25,000 floor. No one
identified any problems with the $25,000 floor, Nonetheless a discussed in section 2.5.10. of this
Report, the Panel believes that reporting between $25,000 and $100,000 should be controlled by
regulation rather than statute. Accordingly, the Panel has recommended conforming 41 U.S.C. §
417 to the simplified acquisition threshold.

4.1.0.7. Miscellaneous

Section 8(d) of the Small Business Act, 15 U.S.C. § 637(d), relating to small business
subcontracting plans, should be amended to change the exemption for contracts under &he "small
purchase threshold" to an exemption for contracts under the "simplified acquisition threshold."

Section 8(h) of the Small Business Act, 15 U.S.C. § 637(h), should be deleted since, after
the amendment to sections S(e) through 8(f), this section is duplicative of 10 U.S.C. § 2304(f)
and 41 U.S.C. § 253(f).

Section 8(i) of die Small Business Act, 15 U.S.C. § 637(l), should be repealed since it
duplicates section 18 of the Office of Federal Procurement Policy Act, 41 U.S.C. § 416.

Section 8(j) of the Small Business Act, 15 U.S.C. § 6370) should be renumbered us
section 8(g) of that Act.

Section 19(a) of the Office of Federal Procurement Policy Act, 41 U.S.C. § 417(a), should
be amended as follows:

(a) Each executive agency shall establish and maintain for a period
of five years a computer file, by fiscal year, containing unclassifed
records of all procurements other than simplified anuisitions in
such fiscal year.
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4.2. Labor and Eaual Opnortunitv

4.2.0. Introduction

In its review of the labor statutes pertang to def'ame procurement, the Panel proceeded
upon the assumption that many of these laws reflect fNudamental rights and protections that theCongress has properly guaranteed to the American worker. Ove' the years, these laws have

created an inflatructure of requirements which are binding on all employem, including DOD and
its suppliers. However, most of these national policies do not have a partcular impact upon
defme acquisition and for that reason were not considered u par of tdls ieview. For example,
the review completed during this study showed that the Fair Labor Standards Act (40 U.S.C. §
328-333) prescribes common criteria tbr wages and overtime that apply equally to workers in the
public and private sectors. The Panel concentrated instead on those statutes, which single out
DOD or which, because of their unique requireaents, place an unusual burden upon the defense
procurement system.

Of the labor laws that wer considered only three appeared to create such burdens: the
Davis-Bacon, Service Contract, and WuishuHeaey Acts. It should be noted that, although these
are "prevailing wae" statutes that do not single out DOD, per as, they apply to a wide range of
defene contracts involvg respectiv, construction, bevice, and manufctured goods.
Although Davis-Bacon and Waush-Healsy were passed during the Great Depression, they have
become legislative landmarks, suivivin periodic attempts at repeal or reform. Critics have, for
example, regularly pointed out that the two thousand dollar threshold Imposed by Davis-Bacon is
a living anamchronism, and that the Labor Department cesed issuing Walsh-Hadey wage rate
determinations In 1963. Although the 1965 pasu e of the Service Contract Act is comparatively
recent, Its mcces at implementing prevailing wage rates has been no better. In fict, the General
Accounting Office (GAO) has, in successive reports, urged the repeal of both the Davis-Bacon
and Service Contracts Act, arung that they are hard to administer and that thty inflate the costs
of Government contracts.1

The evidence gathered by the Panel iv consiatent with these GAO findings. A 1988 study
by the Logistics Managemeit Institute Identified thirteen separate thresholds directly or indirectly
linked to Davis-Bacon requirements, while four others reflected those of the Walsh-Healey Act.2

Compliance with these laws means that each DOD contract to which these thresholds pertain, the
two thousand dolla level of Davis-Bacon being especially Inclusive, must contain one or more of
the required regulatory clauses. This proliferation of clauses Is one of the reasons why
Government contracts typically devote f&r more pages to regulatory compliance provisions than
to the "statement of work* which actually prescribes the tasks to be performed. Contract
administrators in DOD, as well as the private businesses and corporations that execute
Government contracts, bear the burden of carrying out the procedures specified in each one of
these clauses. In the case of labor statutes, these clauses mandate record-keeping requirements

IseM mg0cth*ly, U.S. GeGnW A=Unftil OfIMg 77ge DOW$Awon Act Should Be Repealed, GAO/HRD 79.
18, Aprd 27, 1979; wnd The Congrea SMould Con.uder Repeal of Owe Seavice Contract Act, OAO/iRD S0.4, Jan.
31, 1983.
2LI Study, op. dtL, pp. 92-99.
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for employee hours, wages, and other certifications that are espeýially burdensome, Inevitably,
these costs must be passed along to the taxpayer - who not only pays the salary of the DOD
contract administrator but the overhead of the Government contractor, which must either recover
its expenses or go out of business,

The linkage between thresholds and contract clauses is one of the reasons why the Panel is
suggesting the new approach of the simplified acquisition threshold discussed above. The
application of this threshold to the labor laws would provide a common floor of V100,000 in place
of the wide variations that currently prevail - $2,000 for Davis-Bacon and $O,500 for the Service
Contract Act, for example. For Davis-Bacon, the elevated threshold would streamline 52.5% of
DOD contract actions above $25,000 while affecting only 7.0% of the dollars; for the Service
Contract Act, 57.3% of the actions would be streamlined while 7.8% of the contract dollars
would be affiected. 3

The Panel's principal recommendations on the Davis-Bacon and Service Contract Acts
were consequently formulated with the overriding objective of elevating their thresholds to a
common level of $100,000. DOD's administrative overhead can thereby be reduced and precious
management resources used more productively - all while minimizing the economic impact of
these reforms in the msrketpiace. In taking this position, the Panel specifically rejected the advice
of tho~e who urged either higher threshold levels or Lhe outright repeal of both these laws.
Because tht, issues associated with these alternatives have become so well entrenched over the
years, it seems unlikely that more ambitious proposals can attract the gpound swell of popular
support which would be a prerequisite for sweeping congressional action.

In contrast, the Panel accepted the recommendations of many people who urged the repeal
of the Walsh-Healey Act, This statute is one that has gradually outlived whatever usefolness it
may once have had, its major provisions having been whittled away by the passage of more
progressive legislation over the years. While its repeal would eliminate unnecessary contract
clauses and streamline the acquisition process it should be emphasized that those provisions of
Walsh-Healey which grant expanded procurement opportunities for the blind and severely
handicapped (41 U.S.C. §§ 46-48c, also known as the Javits.Wagner-O'Day Act) would be
preserved under the Panel's recommended changes.

Among the other benefits of the consolidated threshold would be a common fiamework
for the application of a number of socioeconomic laws. Tide 41 U.S.C. § 701, for example, is a
law which mandates that any business holding a Federal contract worth more than $25,000 must
certify that it maintains a drug-free workplace. Title 38 U.S.C. § 4212 requires any business
entering into a certain class of Federal contracts worth more than $10,000 must take affirmative
action to employ and promote VietNam era veterans and special disabled veteran. Both thes
laws promote highly commendable social objectives: but the inconsistencies in these and other
thresholds not only compound the difficulties of contract administration noted above, they also act
as barriers to the integration of commercial and defense procurement. The Panel believes that
consolidating these obligations through the application of a single, consistent threshold of

3Source: OSD, Directorate for Information Opemnlon and Repor, DOD Prime Contract Awank Sin
Distribution, FY 1991, p. 16,
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S100,000 will balance the requirements of a streamlined acquisition process with the need for
policies which promote larger national objectives.

The general need to consolidate a number of labor-related requirements at the $100,000
level also led to the Panel's recommendations concerning the Miller Act ( 40 U.S.C. § 270a, it
sq.). This law protects the Government against non-petformance And related liabilities by
imposing a bond requirement on prime contradors performins Federal construction projects
exceeding $25,000. The need for greater uniformity in contract administration led to the Panel's
proposed amendment of the Miller Act, which would adjust this threshold to Sl00,000. in
presenting this recommendation, however, the Panel caremfily considered a number of comments
which strongly suggested that it was in the beAt interests of the Government to retain the present
threshold, Because most contracts between $25,000 and $100,000 are primarily for remodeling,
maintenance, and repair work, these contracts are often awarded to smaller contractors, which as
a group are thought by many to be less financially stable than larger contractors. Raising the
threshold to $100,000, it was suggested, would expose the Govermaent to a greater degree of
financial risk in the event of ddkult. The Panel concluded, however, that the potential cost
savings from more uniform contract administration outweighed this risk. Not only have a number
of states gone to the same threshold recommended here, but the record of default on construction
contracts wggests that other safeguards are working well. While the Panel has no doubt
concerning the appropriate level of the Miller Act threshold, it suggests that Congress may well
wish to approach that goal through the intermediate step of either a test programi or a study
designed to monitor the application of the streamlined acqusidon procedures recommended here.4

4Tre Panel also reviewed various equal oppoutunity stuts, but found no evidence of an undue burden on DOD.
The Civil Rights Act of 1964, for example, I. landmark legislation that has beoe at the core of the nation's social
policy fbr almost a peneration. Its requiments do not single out debm contractors or other such suppliers of
mrkc to the Government. In the intenvening years, momom, this utatute has been reinforced by countes
othe at thestate and local level, many of which impose tr me stringent reportin and compliance requirements
on commercial companies operating within ther juradictione - incvdiing defense contractors. The procurement
pfoesU is more siSnificanty affected by the affirmuive action and related requirements imposed by Exec. Order
No. 11246, issued by Presdent Johnson on September 24, 1965, Exec. Order No. 11246 imposes both

don and affirmative action requiramts on Mederal contractoes receiving contracts of S10,000 or
more. In addition, it mandates a series of claal that must be included in every contract. The LMI study found
that the $10,000 threshold le•d was generally too low and this Pan grees with their assessment. Id. pp. 101-
l09, esp. pp. 108.109. The LMI study also noted that some of the provisions with $10,000 thresholds am no
longer neoded such as a 'Certification of Nonoereated Facilities" and recommended their repeal. As a matter of
policy, the Panel choe not to address Executive Orderx or to offer draft statutes to amend or repeal such Orders.
Accordingly, while the Panel urges that Exec. Order No. 11246 be conformed to the simplified acquisidion
threhold, it offers no legislative proposal on this subject.
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4.2.1. 10 U.S.C. 7299

Contracts: Application of Public Contracts Act

4.2.1.1. Summary of the Law

This section states that the Walsh-Healey Public Contracts Act (41 U.S.C. §1 35-45) shall
apply to each contract for the construction, alteration, repair, or equipping of. naval vessel unless
the President detemines the requirement is not in the inteest of national defe...

4.2.L2. Backgroumd of the Law

When this section was enacted In 1940, Congress Intended ship contracts to be suWbject to
WaishHealey u originally enacted and not u modified by wlbsequeft andmnts.1

Congressional intent was changed in 1958 by Pub. L. No. 85-747 to Include the aesdiments to
Walsh-Haeay and to apply them to Federal contracts for shipbuilding and repair.2

4.2.1.3. Law In Practice

It Is clear from the eidstmce of this law that Conreeas Itended ship repair and
construction be governed by Federal labor law, but not the Davis-Bacn Act or the Service
Contract Act. According to the Naval Sea Systems Command (NAVSBA, In the absence of 10
U.S.C, §. 7299, the Davis-Bacon Act or the Service Contract Act would arguably apply to
contracts for ihip repair, NAVSEA recommends that the Wald&Heuley Act continue to apply to
ship repair and conmttion because it believes that Walsh-Healey is Ies of an administrative and
financial burden than either Davis-Bacon or the Service Contract ACt. 3

4.2.1.4. Recommendation and Justifleation

Amend

Since the Panel recommends the repeal of Walsh-Healey in DOD contractsK the Panel
tconmmends an amendment to this section which states that neither the )ayvi-Bacon Act nor the
Service Contract Act apply to contracts for ship construction, repair, maintenance, or altertion.

4.2.1.5. Relationship to Objectives

Amendment of this section will eliminate provisions that are umnecessary for the
establishment and administration of the buyer and seller relstonship.

Ato July 30, 1936. ch. U81, 49 Seat. 2036,
2Ad of Aug. 25, 1958, Pub. L. No. 85-747, 72 Star. 339.
3Telephone intaview with the Naval Sea Systems Command (May 26, I9).
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4.2.1.6 Proposed Statute

Eeseh No contract for the ý,nstruction, alteration, fuinishing, or equipping of a naval vessel aW
beio subject to !he eel wi.,. *An . et to p...ids eoi.::ns for !he p-rens. of ,-p-,.- --I Ahe
tMWO&B at bonmrbot by Ase Unkid im stat~d fop other purpa,"O. apploed Jur 40,-I44
(b----r.3y --ferr w as "t " -he He-au-ley1 ; A01")(41 U,, U .. I M. -), the Davis-Bawon Act (40
U.S.C. §§ 276a et seq) or the Service Contract Act (41 U.S.C. §§ 351.358), assimded; unleu
the President determines that such requirement is in the interests of national defense,
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4.2,.2. 18 U.S.C. § 4)82

Commitment to Atiorney Generl

4.2.2.1. Summary ofthe Law

This section established the Attorney General's power to designate the place and type of
confinement for persons convited of an offense agmt the United States. This section remains
In effect for persons who are incarcerated prior to the effective date of the Sentencing eform Act
of 1987 and governs work release programs for such prisoners.

4244.2. Backgmund of the Law

Exec. Order No. 325A, originally Isued by President Theodore Roosevelt in 1905,
prohibited the use of convict labor in the performance of Federal contracts.1 In 1936, this
prohibition was codified in secton 1(d) of the Walsh-Hseley Public Contnats Act. 2 In 1973,
however, President Nixon issued Exec. Order No. 11753, which permitted the use of both state
and Federal prisoners in the pqrfbrmance of Federal contracts under specified conditions. 3 Exec.
Order No. 11755 is referenced in 18 U.S.C. 1 4082.

In 1979, the use of prison labor on Federal contracts was sanctioned by an amendmeant to
the Walsh.Heey Act which allowed convict labor if the requirmens of 18 U.S.C 9 1761(c)
were met, These requirements outline what compensation must be paid In connection with prison
work.

4.2,2.3. Law In Practice

The U.S. Code contains two sections which regulate prison abor in Fede"d flcillties. In
addition to the extant provisions, current law permits the purchase of goods fom Federal prison
industries as well as goods made by Federal and state prisoners (inside and outside of prison)
under the circumstances described in 13 U.S.C. § 1761, which establishes the guidelines for the
manufheture, transportation, and importation of prisun goods.

4.2.2.4. Recommendation andl Justiflcation

Retain

The Panel does not propose to change the substance of current law on convict labor and
prison industries. Therefore, it is necessary to retain this provision in order to continue the effect

I~xwutM Oidlr 11755, 39 Fed. Retg. 779 (1973),
2Act ofJune 30, 1936, ch. 881, 49 S'tat. 2036 (1936),
3 S*e grvw• 39 Fed Reg. 779 (1973),
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of current law. The Panel has recommended an amendment replacing the Walsh-Healey Act

which continues the prohibition on the use of convict labor on government contracts.4

4.2.2.5 Relationship to Objectives

' Retention of this law will onmw the contiung fumnc and ethical integrity of defens
procurement programs.

4 Se secton 4.2.9 ofthis RepAmt
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4.2.3. 19 U.S.C. § 2516

Labor surplus area studies

4.2.3.1. Summary of the Law

This section required the President to prepare a report aesing the economic impact on
employment of waiving the Buy Amemican Act in the procuremnt of products produced In labor
surplus areas.

4.2..2. Background of the Law

This section was added u part of Pub. L. No. 96-39 on July 26, 1979.1

4.2.3.3. Law In Practice

The report referred to in this section was part of an effort to encourage procurement ftom
labor sfrpius areas.

4.2.3.4. Recommendation and Justification

Ddfte

This section sdould be deleted from Titde 19 because the mandated report was a one time

requirement and was submitted to Congress on July 1. 198 1.

4.2.3.5. Relationship to Objectives

Deletion of this section 'vill eliminate an unnecessary law and thereby streamline the body
of defense related acquisition laws,

ITruds Apesmmut Act of 1979. Pub. L. No. 96-39, 93 StaL 144.
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4.2.4. 22 U.S.C. § 2755

Discrimination prohibited if based on race, religion, national
origin or sex

4.2.4.1. Summary of the Law

This is an omnibus statute, passed in 1976, that expressly prohibits the U.S. and Its
agencies from entering into commercial contracts with any country the laws or policies of which
prevent any U.S. person, 'from partllpdting In the fbndmshlg of deense articles or defete
services under this chapter on the bajis of race, religion, national origin or sex." As a practical
motter this law prohibits any foreign country fom demanding that members of minority groups be
prohibited frn working on dehmse articles destined for their country.

4.24.2 BaDckgrund of the IL[w

This section was passed as part of Pub. L. No. 94-329 signed into law on June 30, 19761
and Is implemented at FAR 252.225.7028 which reiterates the above policy. FAR 225.7308(b)
directs that this policy statement be Included In contracts with foreign governments.

4.2.4.3. Law In Practice

The policy of nondiscrimiution embodied in this section Is made par of the contractual
agreements reached between the U.S. and foreign countries who are purchasing defen articles
or services. It notifies those countries that all U.S. citizen, regardless of their race, religion,
national origin, or sex may work in the manumfcture of defense articles or services supplied to
their country. During the Persian Gulf conflict, for example, these provisions were succesully
followed despite the unique religious strictures adhered to by various U.S. allies in that region.

4.2.4.4. Recommendation and Justification

Retain

Retention of this statute will promote the U.S. policy of nondiscrimination based on race,
religion, national origin, or sex. It also sends a clear signal to other nations that U.S. sales and
commercial transactions will follow this principle.

4.2.4.5. Relationship to Objectives

Retention of this statute will promote the financial and ethical integrity of DOD and the
overseas contracting process,

llntaneaa Saurlty Assistance Act of 1976, Pub. L. No. 94.329, 90 Star. 729.
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4.2.5. 29 U.S.C. § 793

Employment under Federal contracts

4.2.5.1. Summary of the Law

This statute states that any party contracting with the United States for property or
services in excess of $10,000 must take "affirmative action" to employ and advanco handicapped
individuals. This provision must be a part of each contract with the United States in excess of the
above amount.

A handicapped individual who believes that a contractor has not complied with this statute
may Me a complaint with the Department of Labor and that departmnit shall promptly take such
action as the facts and circumstances waranm

The Secretary of Labor may waive the requiements of tris iaw, in whole or in part, if the
facilitles of the contractor or subcontractor "are fbund to be in ad respects separate and distinct
from activities of the prime contractor or subcontractor related to the performance of the contract
or subcontract. ,, " Such a waiver must be requested by the contractor or subcontractor.

4.2..2. Background of the Law

This statute was passed as part of the Rehabilitation Act Amendmaent of 1986, Pub. L.
No. 99-506, which was sigped into law on October 21, 1986. The House bill, passed in lieu of
the Senate bill, was approved by the House on October 2, 1986 after consideration by the House
Conimittee on Education and Labor.

The Rehabitation Act Amendment of 1992, Pub. L. No. 102-973, raised the contract
threshold of 29 U.S.C. § 793 from the previous figure of $2,500 to tho current S10,000.

Aihough this statute is cited in the text of the wecently passed Americans with Disabilities
Act (ADA), Pub, L. No. 101-336, there is no language in the ADA which is duplicative of the
providions of 29 U.S.C. § 793.1

4.2.5.3. Law In Practice

Responsibility *br implementing the provisions of this statute has been delegated to the
Director of the Office of Federal Contract Compliance Programs, Department of Labor (OFCCP),

j, According to HR. Rep. No. 99-571, "Equal employment opportunity and iflirmative action
requirements for contr"ct compliance cover all aspects of employment, including recruitment,
hiring, training, seniority, promotion, and fringe benefits" 2

ITe1.pbonw interview with the Seam Subcomminh on Disity Policy (Dec. 2, 1992),
2 R.pL Rep. No. 99-571, p. 3481.
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FAR 52.222-36 specifically references 29 US.C. § 793 and contains the clause that must
ba inserted into Government contracts in excdss of $10,000. FAR 52.222-36 also directs the
contractor to post notices stating the contrmctors obligation to take affirmative action to employ
and advance qualified handicapped individuals and to notify each labor union or representative of
workers with which it has a collective bargaining agreement that it is bound by the provisions of
29 U.S.C. § 793.

According to the Senate Subcommittee on Disability Policy, the term "affirmative action"
in 29 U.S.C. § 793 does not impose any quotas on employers or any continuing demonstration of
compliance. Problems are handled on case-by-case basis when allegations of violations occur,3

4.2.54. Recop, meudations and Justification

Amend to raise the threshold from S1O,000 to the simplified
acquisition threshold ($100,000) and create an exemption for
commercial items.

In iti recommendations concerning the Simplified Acquisition Threshold, the Panel has
recommended a uniform threshold of $100,000 for the operation of socioeconomic requirements. 4

In its recommendations concerning the acquisition of commercial items, the Panel has
recommended a number of statutory changes designed to facilitate DOD's access to the
commercial marketplace.5 The intent of the proposed amendment is to make this statute
consistent with those recommendations.

4.2.5.5. Relationship to Objectives

Amending this statute to conform to the $100,000 threshold for socioeconomic
requirements would facilitate DOD's purchase of commercial products and services while ilso
maintaining the substance of the important social policy (f employý , ha,4 ,dicapped individuals..

4.2.5.6. Proposed Statute

9 793. Employment under Federal contracts

(a) Amount of contracts or subcontracts; provisions for employment and advancement of
qualifled individuals with handicaps; regulations

Any contract except a contract for commercial items as defined in 10 U.S.C. 2302. in excess of
the si,'nplified acquisition threshold entered into by any Federal department or agency for the
procurement of personal property and nonpersonal services (including construction) for the
United States shall contain a provision requiring that, in employing persons to carry out such
contract, the party contracting with the United States shall take affirmative action to employ and

3TeIephons inter,-.w with the Senate Subcommittee on Disability Policy (Dec. 2, 1992).
4See ctio 4.1. of this Chaler.
5Sse Chaptu a infra
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advance in employment qualified individuals with handicaps as defined in section 706(8) of this
title. The provisions of this section shall apply to any subcontract other than a subcontract for
commercial items as defined in 10 U.S.C. 2302 in excess of the simMIlfied asquisition threshold
entered into by a prime contiactor in carrying out any contract for the procurement of personal
property and nonprsonal services (including con.truction) for the U.s. The President shall
implement the provisions of this section by pro .,ulgating regulations within ninety days after
September 26, 1973.
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4.2.6. 38 U.S.C. 1 4212

Veterans' employment emphasis under Federal contracts

4.2II. Summary of the Law

Subsection (a) of this law states that in any contract of $10,000 of more entered into by
any depamnot or agency for the promemnt of personal property and nonpersonal services
there shall be a provision mquirin that the party contracting with the United States take
affirmative action to employ and advance in employment special disabled veterans and VietNam
e veteas .

The section also provides that veterans who believe that any contractor has failed to
comply wth thslaw my file a compblnt with the Secretary of Labor. The Secretary sh also
submit an annual report on the nunmbe of complaints filed, the actions taken, and the resolutions
thereof

Each contractor to whom subsection (a) applies must report annually on the number of
employees who are disabled or VietNao era veterans.

4.2.6.2. Baekgommnd of the Law

This law was enacted by Pub. L. No, 92.5401 and subsequently amended six times. The
most recen ameknd in 1991 (Pub. L. No. 102-83) redesignated section 2012 of Title 38 a
this section, 38 U.S.C. § 4212.2

4.2.6.3. Law is Practice

This law is essentially an afflrmative action program to promote the hiring of VietNam era
atd disabled veterans. Each contractor to whom this section applies must fist alg of its suitable job
openings with the local employment service offic., and the employment office -nust give such
votetnmt priority in refirrul to job openings.

4.2.6.4. Reeommendation and Justiflcation

Amend

According to the Office of Contract Policy and Adminintration for the Undesecretary of
Defense for Acquisition, this law presents no practical problems for DOD because its enforcement
responsibility falls on the Department of Labor. In tVie event a violation of this section is alleged
in regard to a defense contract, DOD simply passes this information to the Department of Labor
for investigafton and disposition.

Iletiemn Ea VetemrMn' RaMedjusant Assistance Act of 1972, Pub. L. No. 92-540,86 SWaL 1074.
2Dqr'n•t of Vetez Affr Codfication Act of 1991, Pub. L. No. 10243, 105 Suta. 373.
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Although this law is scheduled to expire in 1994, the Panel recommends that this section
be amended. to conform with its proposals concerning the simplified acquisition threshold of
$100,000 and the commercial items exemption. This amendment would make this statute
consistent with the recommended threshold for other socioeconomic statutes affecting DOD
procurement.

4.2.6.5. Relationship to Objectives

Amending this statute will promote the Panel's objectives of consistency and simplification
of procurement laws while establishilng a balance between an efficient procurement process and
socioeconomic policies,

4.2.6.6. Proposed Statute

§ 4212. Veterans' employment empbuis under Federal contracts

(a) A, y contract, excet a contract for commercial *items as defined in 10 ITS.C. 2,302. whose
value is more thar the simalified acquistion threshold in ths a_.-nt of 6 .0,00 of c". .. entered
into by any department or agency for the procurement of personal property and non-personal
services (including construction) for the United States, shall contain a provision requiring that the
party contracting with the United States shall take affirmative action to employ and advance in
employment qualified special disabled veterans and veterans of the Vietnam era. The provisions
of this section shall apply to any subcontract entered into by a prime contractor In carrying out
any contract for the procurement of personal property and non- personal services (including
construction) for the United States, In addition to requiring affirmative action to employ such
veterans under such contracts and subcontracts and in order to promote the implenerntation of
such requirement, the President shall implement the provisions of this 3ection by promulgating
regulations which shall require that (1) each such contractor undertake in such contract to list
immediately with the appropriate local employment service office all of its suitable employment
openings, and (2) each such local office shall give such veterans priority in referral to such
employment openings.
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4.2.7. 40 U.S.C. §§ 270a et seq

The Miller Act

4.2.7.1. Summary of the Law

The Miller Act protects the Fedea Government and designated persons fbrnishiq
material and labor on Federal construcion projects exceeding $25,000 by requiring the prime
contractor to post a perfbunce bond in hvor of the United States and a paymen bond in avor
of those in privity of'contract with the prime or with a subcontractor.1

4.2.7.2. Background or the Law

A traditional remedy given to those who ibrnsh labor and materials on construction
projects is a lien on the project until much time u they are paidn - ain l f 9paymet Is not made,
persons owed money on the project could foreclose on their Omechanics Hlens, with the result that
the project would be sold and the proceeds used to make payment. However, laborm and
rateral men could not erNt lHens agaait Federa properl•y to secure payments due on particular
projects.2 As a result, the sole protecton afforded these subcontractors might arise ftom
contractual prvisons under which the contracting officer could withhold fina paymen on the
contract until the prime contractor paid its debts.

To ameliorate the plight of persons providn labor and maerials on Federal projects, but
who had not been paid,3 Congress passed the Heard Att of 1S94.4 Thi law required contrwacors
to execute a single bond that would assure both peftmance of the contract and paynit of
parltes who supplied material or labor on Federal projects. Insohr as the bond protected the
Unithd States, It was apparently viewed a a traditional method of doing business on constueacton
prjacts. However, the bond was unisual in providing for the payment of labor an materials. In
this rexpc the bond was intended by Congressto be a substitute for state law mehanc•cs m
rights.5 A party which furnishd labor or muaterial on a Federn project could now sue on the
prime contractors bond in the name of the United States ifthe contractor did not pay "promptly.'

As amended in 1905,6 however, the Heard Act provided that the Government's right to
sue on the bond was superior to the rights of material men and laborers. If the Goverment
decided to sue,i t had th tight to auds•tclaims up to the fuil amnwt of the bond. Thus, while
unpaid suppliers could Interveine, their claims took second place to those of the Government and

Ile protections of the Act do not extend to pemm cotractig with whomtaftor at or belowts wooed te.
J. W Battle Co. v. United •S¢a#a W tl Board of Twshm, 434 U.S. 536 (1978).
2 Unitedtatea r Wl Hill v. AnveVy Suwty Co., 200 US. 197, 203 (1906).
38M] many ams persou or peson entring into coafmb with the United Sau for the b•ilding at pbic
bildnp am wholly insolvent at the Urm or at the caoplation of such work, and thufb parous ftnlshln
materia or lal •b without emnd. H.R R. lNo. 97, 53d Con&a, lit Se. 1 (1893).
429 Sta 278, ch. 280 (1894).

e.g, e.g., J. W. Boteim, swpm at 203.
633 Stat. 811, ch. 778 (1905) (repealed 1935).
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might well not be satisfied, In addition, T the Government did niot s&'e, the Act required workers
to wait until six months after final contract settlement to file actions.

In 1935, the Miller Act8 repealed the Heard Act. The new law was a response to
subcontractor complaints that the Heard Act was cumbersome and that it unduly delayed the
collection of money otherwise due. 9 The Miller Act required a prime contractor to post two
bonds: a performance bond for the protection of the Governmentl 0 and a payment bond for the
protection of laborers and subcontractors. The payment bond was intended to "assure payments
as required by law to all persons supplying labor or material in the prosecution of the work
provided for in the contract."l The amount of the payment bond depends on the price of the
awarded contract. 12

The use of separate bonds under the Miller Act prevents the subordination of
subcontractors! claims to Government claims when a contactor falils to perform fully.
Additionally, under the Miller Act, unpaid subcontractors (and those in privity with
subcontractors) may file suit 90 days after providing the final labor or material on the project,
instead of waiting until the contractor has completed the projet.13

4.2.7.3. The Law in Practice

The provisions of the Miler Act relating to performance bonds appear to be effective,
reasonably well understood, and inrequently litigated, On the other hand, there has been
substantial litigation over the scope of the persons protected by the payment bond. Although the
Act required the payment bond to cover those f/rnishlng materials or labor on Federl
construction projects, the Supreme Court has on several occasions held that the actual coverage
of the payment bond is less broad than coverage language would saugemL

71d at 812.
849 Stat. 793,94, oh. 642 (1935), codified as amend#4 at 40 U.S.C. 11 270a-f (IM).
9H.R. Rep. No. 1263, 74th Con&., lst Besa., 1 (1935). A letter hom the Tramay Depitment noperatad in this
report indicated that in many instancm ermal yemar eapeed afer e counpladn of work before supplius wo
able to file suit. Id. at 1.2.
10Tliis bond assures performase and fuillment of the coatamos obligadtons under the contraer.' (FAR
28.001(o)) A performance bond generally will be 100% of the cauo prime unlem the contracting omwr
determines a lesser amount will proted the interest of the government. (FAR 28.102-2(aX1))
IIPAR 28.001(e). The Supreme Court has held that the Miller Act extedo & ly to flrst4-iv mabootraia and
purties in privity of contract with uch a subcontractor.J. W Baeson Co.. m'p. 434 U.S. at 594. Por a paty to be
a Miller Act 'subcontractor." the pony must have a contract with fth prun. amuctor and mast perfom a specific
portion of the labor or material requirement for the prime contractor. See, e.g.. Clifford F. MacEvoy V. UNIed
States x Pe. Catvin Tompkins Co., 332 U.S. 102, 109 (1944).
12For contracts $1 million or lem, the bond must be S0% of the contra prim. if the comith pripc is igreesr than
SI million but no more than $5 million, the law requres a bond for 40% of th contract price, For coac-s
over $5 million, the offeror must furnish a $2.5 million bond. (40 U.S.C. I 270a(aX2) (1982); ite aWe FAR
28,102-2(bX1))
1340 U.S.C. I 270b(a) (1982). Claimants must file suit in federal cow in the disirict in which they perforned the
contract A material man or laborer must initiate an a&iou within one year of its provding last supply or
service for the project Id. at § 270b(b).
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The last significant case construing the scope of coverage of the payment bond is J. W.
Bateson Co. v. United States ex tel. Board of Trustees, 434 U.S. 586 (1978). In that case the
Court held that the payment bond ran in favor of persons and companies having a direct contract
with the prime contractor and to those having a direct contract with a "subcontractor." The
concept of a "subcontractor" is not defined in the Act itself, but, the Cnurt held, is to be construed
in the custom of the construction trades as one to whom the prime contractor has delegated a
specific portion of the work to be performed by the prime, as opposed to mere suppliers or
material men. Two Justices dissented in Bateson, arguing that persons at any level who flzrnished
material or labor on the project should be covered by the payment bond.

The only controversial aspect of the Miller Act appears to be its threshold. In July, 1992,
the Administrator for Federal Procurement Policy proposed an amendment to the Miller Act
raising its threshold from $25,000 to $100,000 and offering the folluwing rationale:

It will result in increased competition for Government contracts
and, therefore, lower prices by facilitating access to newly emerging
or small disadvantaged companies that may have difficulties
obtaining bonds. It will also improve the efficiency of Federal
construction contracting... by reducing the paperwork burden and
costs incurred by both the Government and business firms. 14

Althou~h the Congress did not act on this proposal, it remains a contentious issue, The
Panel received written comments opposing elevation of the Miller Act threshold to the simplified
acquisition threshold (discussed above in Chapter 4.1.) from the National Association of Surety
Bond l.:oducers,1I the American Surety Association,16 the American Insurance Association, 17

the Associated General Contractors of Ainerica,1 and twelve insurance or underwriting fims.

In general, the points made by these correspondents were as follows:

* Because the Miller Act permits the transfer of risk f'om the
Government to surety companies, increasing its threshold means a
concomitant increase in the risk borne by the Government.

* The increased risk to the Government would force Federal
contracting officers to become increasingly burdened with the pre-
qualification of contractors performing under the threshold - a
service now performed by surety companies.

14Lencr, Administrator of the Office of Federal Procurement Policy to the Hon. Dan Quayle Prelident of the
Senate, dated July 20,1992.
15Letter from J. Martin Huber, National Association of Surety Bond Producers dated Dec. 11. 1992.
16Lett from Meg Nagle. American Surety Association dated Dec. 14, 1992.
"U7Ltter from Lynn M. Schubert, American Insurance Association, dated Dec. 14. 1992.
1 Lettcr from John R Gentille, Associated General Contractors of America, dated Dec. 11, 1992.
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* Because Federal contracts are not subject to fien laws,
subcontractors and suppliers would be left withcut payment
protection in the event of default. They would therefore be less
likely to bid on DOD contracts or, if they did, wouid demand
increased financial protection.

A government agency which made similar arguments was the Naval Facilities Engineering
Command (NAVFAC), which stated that contracts between $25,000 and $100,000 are primarily
awarded for maintenance, repair, and remodeling. These contracts usually go to smaller
contractors which, as a group, tend to be less financially stable than larger contractors. As
defense budgets are reduced, NAVFAC pointed out, the number of contracting officers will also
be reduced, with the result that the monitoring of smaller contracts will become more difficult.19

4.2.7.4. Recommendation and Justification

Amend to raise the threshold of the Miller Act from its current
level of $25,000 to the level specified for the simplified
acquisition threshold.

This amendment raises the Milier Act to the simplified acquisition threshold (currently qet
at $100,000) proposed by the Panel. 20

Although it careflly considered the objections outlined above, the Panel believed that the
additional risk to the Government in the $25,000 to $100,000 range was Ion than the value of
establidfing a uniform acquisition threshold for DOD. The $100,000 threshold Is the cornerstone
of the Panel's effort to establish uniformity and simplicity in the DOD procurement process, in
order to reduce overhead for both the Government and its suppliers. While the Panel agrees with
NAVFAC that currently programmed personnel reductions will reduce DOIYs ability to motitor
small contracts using current practices, this is precisely the rationale for the streamlined
procedures dicussed above in Chapter 4. 1. The Panel also determined that the issues surrounding
its recommendation on the Miller Act did not warrant an exception. There are, for examplo,
currently three states (Florida, Virginia, and Alaska) which have already established a $100,000
threshold, while four others (Arizona, Colorado, Maine, and Michigan) have a $50,000
threshold.21 Those precedents, as well as the impact of inflation since the eiqtablishment of the
Miller Act threshold in 1978, also suggest that the $25,000 level in defense construction
contracting has become an anomaly,

While the problem of defaults and attendant risk to the Government is an important issue,
the Panel notes the statement by the Adminstrator for Federal Procurement Policy who, in
introducing the threshold adjustment noted above, also pointed out that only nine defsults had

19Information roceived by letter from Naval Facdttia Commaum
20,qoe Chapter 4.1., upra
21TAble, 'Contract Size Under Which Conera Surety Bonds Are Excluded,' Nuationd Association of Surety Bond
Produces.
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occurred in the 8,000 Federal construction contracts awarded during FY91.22 Additional
protections against defaults are also built into current procedures under which progress paymenu
on construction contracts require certifications that all subcontractors and materialmen have been
paid or will be paid in accordance with subcontract agreements.23 Government contracting
officers are also expected to help reduce the risk of default by performing their own responsibility
determinations, considering the past performance of a firm in making contract awards. The Small
Business Administration (SBA) also hu been provided authority to exempt a limited number of
participants under the 8(a) program from Miller Act requirements. 24 A March, 1992, study
provided to the General Accounting Office by the SBA, indicated that no DOD construction
projects onducted under this program had defaulted.25 This record is attributed to the careful
review of potential participants in the waiver program by the SBA and the limited number of
waivers that have been granted.

Although the SBA fully supported the Administration's 1992 initiative to raise the Miller
Act threshold to $100,000, Administrator Patricia Saiki initially noted some of the same concerns
expressed to this Panel. In order to address those Issues, she suggested a two-step proc4M,
beginning with an elevation of the threshold to make it consistent with Inflation since 1978.

Once this is done, however, we would recommend that a study be
conducted to ascertain whether the concerns I have raised are
justified before a fUrther increase to $100,000 Is adopted. The
study I am suggesting could determine what protection his been
afforded requiring surety bonds on the contracts in question and
whether the benefit of such protection outweighs the costs to the
government. The study could also take advantage of the
experience gained as a result of Increasing the threshold by the rate
of inflaton to obtain hard data on which to base a determination of
the appropriate level for the threshold. 26

While the Panel believes the evidence supports a $100,000 threshold for the Miller Act, It
concurs with the thought that Congress may well wish to approach that goal through the
intermediate step of either a test program or a study designed to monitor the application of the
streamlined acquisition procedures recommended here.

22Letter, Admisnistor of the Office of Federal Procurement Policy to the Hon. Dan Quayle, President of the
Senata, dated July 20, 1992
2331 U.S.C. j 3903 (b) (1) and FAR 52.232-5.
24ii U.S.C. 9 636 (13XD).
25Lctter ftom William Fisher, Small Business Administration to Jamns Clarlifue, General Accounting Offlc
dated MArch 2, 1992, subject: Miller Act Exemptions
26Letter from Patricia Salki, Administrator, Stial Business Adminlstration to Hon, Richard 0, Dauman, Dirctor,
Office of Manapement & Budget dated April 30, 1992, Although the SBA Initially advocated this two-tep
pm their final position reflected support fbr the Bush Adminlstston initiative (note 14, supra) which
advocated the S 100,000 threshold.

4.47!1 A



4.L7.S. Relationship to Objlctves

Amenchnent of this statute is consistent with the Panel'b objectives concerning the need to
balance the requirements between an efficient process with NO and open access to the
procurement system,

4.2.7.6. Proposed Statute

Add a new section 40 U.S.C. § 270g to the Miller Act as follows:

270g. Sections 270a through 270f of this title shall not apdly to contracts with a value
less than the simplifted acauisition threshold.

4-
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4.2.8. 40 U.S.C. § 276a et seq.

Davis-Bacon Act

4.2.8.1, Summary of the Law

The Davis-Bacon Adt' was enacted in 1931 to protect the wages of loca construction
workers. It covers each contrac in excaes of $2,000 for the consttin on, alteraton, or repair of
a public building or other public works to which the United States is a party or in which the U.S.
sham financing. The law requires that the wages Including fringe Lveefits) to be paid to various
claim of laborers or mechanics engaged in such contracts are those detamined by the Secretary
of Labor to be prevailing on projects of a similar chwactor In the area where tie work is to beperformed.

4.2.L2. Background of the Law

The Davis-Bacon Act was passed at the height of the Great Depmrion in response to
congressional concerns that local labor would be unable to compete with less otstly labor brought
in by unscrupulous contractors amdous to undercut local firma in the competitive bidding process
for fedeal contracts. Beouie those contrats represunt a hish proportlop of the litited job
opporuJ2tis then available fi :,,-nsrueon workers, Congress acted to set a wage floor based
on local •atndards for similar work.2 In its original form, the Act provided that, for contracts
over $5,000 for the construction, repair, or alteration of any Federal buildin& the Secretay of
Labor was to require each contractor to pay not les than the 'prevaling wage' to the
"corresponding clasm of hlborers or mechanics' employed on similar projects in the city, town,
village, or other civil subdivision of the sote in which the buildings were located. 3 Although the
Secamtry's detminations were conclusive, the Act provided him with no autho:ity either to
dctemlne those wages or to enforce then; and contractors ready circumvented the law's intent.4

In response to then concerns, Congress passed amendments to the Davis-Bacon Act in
1935 which had dramatic effects. First, the Secretary of Labor was authorized to determine
prevailing wages in advance of bid solicitation end to require that those determinations be publicly
posted. Tht meaure was specifically intended to provide contractors with a known wage
standard for use in the competitive bidding process. Second, the Act was extended to cover
painting and redecoration, two notable oversights from the original statute. Third, the contract
thrshold was lowered to $2,000, Fourth, the scope of the Act was extended to cover such
Federal construction projects u highways and dans. Fifth, contractors were required to pay
workers weekly and in flIl. Sixth, enforcement provislons, such as set-asides, contract

140 U.S.C 1 276a •ts•q. (1988).
274 Cons. Rwe. 6510 (Feb. 28, 1931),
3Act of March 3, 1931, ch. 411, 46 Stat. 1494 (1931).
4 AJ. THLEDWT, JR., PRUvAwINO WAon LEO5LA11ON TU DAVis-BAcON ACT, STATE *Lnfl DAmvS-BACON
AcrE,' THt WAUaH-Huy ACT, AND TDm Suavict CooTRAcr ACT, No. 27 LABnO EIATIONs AND PUDUC
Poucy Sumxu 31-33 (U. Pa. 1985).
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terminations, blacklisting, and right to recovery actions by employees were added. Finally, the
President was given the authority to suspend the Act in the event of a national emergency. 5

In 1934, Congress also enacted a law which is closely related to Davis-Bacon, the
Copeland Anti-Kickback and False Statements Acts, which regulates payroll deductions on
Federal or federally assisted construction. This law proHibits anyone, under penalty of fine or
imprisonment, from inducing an employee to "give up any, pan of the compensation to which he is
entitled under his contract of employment." It further authorizes the Secretary of Labor to make
"reasonable regulations" to further the purposes of the Act, a grant of authority which the
Department of Labor uses to require all contractors on Federal construction projects to submit
and certi weekly payroll reports detailing daily hours, wage rites, total earnings, and any
deductions. 6

Although the Davis-Bacon Act was farther amended on four occasions, the Act itself has
remained virtually unchanged since 1935 except for gradual expasrions in its coverage. The most
recent amendments in 1964, for example, defined wages to include fringe benefits, such as
medical, life, and accident insurance as well as pension, unemployment, and retirement benefits.7

While the socioeconomic factors which existed at the time of the Act's passage have receded into
history, its longevity in the face of periodic attempts at repeal or reform has made it into a virtual
landmark. A 1979 General Accounting Office study - which strongly urged that Davis-Bacon be
tepealed - found that no fewer than 77 laws were linked to the Act, bringing a large number of
otherwise unrelated programs under its purview.5

4.2.8.3. Law In Practice

The Davis-Bacon Act applies to virtually all DOI) contracts for construction, repair,
redecoration, or renovation through FAR 22.407(a). That section requires the insertion of a
clause in all solicitations and contracts in excess of $2,000 for construction within the United
States which defines the wage, classification, workplace practice, and reporting requirements
under the Davis-Bacon and Copeland Acts. 9

The effet of the Davis-Bacon Act on Federal construction has been a recurring public
policy issue as well as the subject of an impressive number of Government and private studies.
While these studies have often generated heated debates that are seldom detached from
constituency interests and institutional agendas, there are four areas relevant to this study where
there is some degree of consensus. Firt application of the Act to Federal construction projects
clearly adds to their cost. Second, effective administration of the Act is dimcult, if not impossible.
Third, reporting and record keeping requirements under the Act are onerous, Fourth, application

IActof Aug, 30, 1935, ch. 825, 49 Stat, 1011.
6 Se. 40 U.S.C. I 276(c) (1988).
7 Act of July 2, 1964, Pub, L. No. 98.349, 78 Stalt 238 (1965),
8OFNzRAL ACCOuNTINO OFFICE, THE DAVIs-BACON ACT SHOULD BE REFPALw 125-30 (1979).
9&#. FAR 52.222-6. 52.222-8.
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of the Davis-Bacon Act may also serve as an impediment to small and minority business
participation in Federal construction contracting. 10

These studies and the strong convictions they generated were largely consistent with the
range of opinions received by the Panel in response to Its request for public comment. On one
and of the ipectrm there were recommendations for outright repeal of the Davis-Bacon Act from
a number of executive branch agenicies including the Defense Logistics Agencyl I and the Air
Force Materiel Command. 12 Other grou~ps, such as the Coalition to Reform the Davis-Bacon
Act,13 the Associated Builders & Contractors, 14 and the American Society of Civil Engineer, 1

generally supported repeal but also recommended elevating the threshold to levels ranging from
$500,000 to us much as $1,000,000. At the other end of the spectrum, however, the Department
of Labor strongly opposed any approach to Davis-Bacon Act reform that wAs not uniformly
applicable to all government agencies. Additionally It stated, "Changes in the application of labor
Standards .,, must be based on the AdminI~stratIonis overall assessment of the desirability and
need for such changes. hn this regard, the AdmInistraion plans to submit a legislative proposal to
Congress shortly to raise the Davis-Bacon Act (DBA) dollar threshold and to prohibit artificially
splitting projects for the purpose of avoiding DBA coverage. *16

In answer to its repeated requests for public comments, the Panel received a number of
responses which described local problems caused by compliance with Davla-Bacon and other
labor levels. The contracting director at Fort Campbell, Kentucky, supported outright repeal of
the Davis-Bacon, Wuish-Healey, and Service Contract A"ts and added:

our expierience causes; us to question Davis-Bacon wage
surveys. Fort Campbell straddles the TennesseeKentucky line and
a contractor must pay one rate to a worker on the Tennessee side,
while 50 feet away across the Kentucky lIne, he must pay this same
worker a much higher rate ... Contractors argue that Davis-Bacon
permits equal competition, and yet, most non-local ccntractors hire
workers in the local community, and therefore local wages prevail
for all contractors. Local contractors will always have one

10ee.g., A.J. THIIIBLOT, npra VA* 4, at 10; U.S. Do,. OF LAOR, FINAL RtEOU'LATORY IMPACT AND
PEGutAToRY FLE~O3UJT ANALYSIS ON DAvms-BACoN RELATED REGULATIONS; CONGRESSIONAL BUDGET OFFICE,
MODIFnY~IO Tu DAvis-BACON AcT: WMuCAION1 FRo THu LAsoRt MARME AND THE FEDERAL, DUDoVII,
FRAZJNDoRF,' FAauu.. & MASON. EFFECT oF THE DAVIS-B3ACON AcT ON CONSTRUCTION COSTS IN .NOti,
METOoLITrAN Aiz~s OF THE UITED STATES (OREGO STATE UNivRsrry (CortvAUs) JANUARY 1982) -. 4
PiuvATE SECiTO SURVEY ON Corr CONTROL, REPORT ON MANAGEMENT OnicZ SELECTED ISSUES: WAGE SMTWIO
LAWS: IMPACT jN FEDERAL 0OVERNMENT (1984); SOG. Allen, Much Ado Aboaut Davis-Bacon: A Critical Review
and New Evidence, J. LAW & EcoN. (Oct. 1933); AA TuiEBLOTr, JRt., THE DAVIS-BACON ACT, 10 LABOR
RILATIONS & PUBLIC POUCY Smus (U. Ps. 1975); W.F. Williams, Freedom to Cortract:- Blacks and Labor
Otganizations, 2 Glov. UNION REV. 23 (193 1),
I ILetter from Defense Contnct Management Comand, Defense Logistics Agency, p. 13.
121.etter from Headquarters Air Force Materiel Command (July 17, 1992)
13Letter from dfe Coalition to Relbrm the Davis-Bacon Act (July 15, 1992).
"t Letter from the Associated Builders A Contrcors. Inc (July 15, 1992).
"1Letter from the Amnerican Society of Civil Engineers (July 11, 1992).
"1Letter from the US8, Department of Labor (July 14.,1992).
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competitive advantage as their mobilization cos am lower.
Elimination of these laws would allow us to focus on the quality of
work rather than also having to focus so diligently on ninighuiie
compliance with the legislation. If we insist on quality
workmanship, contractors will have to hire skilled workers and will
have to pay accordingly. 17

4.2.8.4. Recommendations and Justification

Increase Coverage Threshold to the Simplified Acquisition
Threshold (5100,000).

The current threshold of $2,000 was placed in the statute in 1935 and has not been
subsequently modified. The concurrent expansion of the Act's coverage, the continued use of a
1935 dollar threshold with no relevance in 1992, and the Acts subsequent expansion to additional
areas of Government through related laws have all resulted in its application to virtually all DOD
construction contracts, Raising the threshold would have the effect of eliminating Davis-Bacon
coverage of a large number of small contracts, while presevirg the Act's applicability to a
majority of DOD construction dollars. 18 While the Administration supports raising the threshold
to $250,000,1 9 the Panel believes that adopting the simplified acquisition threshold ($100,000)
would streamline and simpli* the procurement process for a large number of small contracts as
well as fWcilitate government contracting In the construction ave. Equally important, the
$100,000 level for Davis-Bacon would be consistent with the simplified acquisition threshold
being recommended as a general procurement practice by the Panel. Such an exemption might
also allow the Department of Labor to conduct an increased number of site surveys, rather than
relying on more general area surveys, so that wage scales could be more accurately based on local
wage data and conform more closely to the original intent of the Act. Finally, by exempting small
contracts from the Act's burdensome regulatory requirements, two major obstacles to small and
minority business participation in federal construction would be removed: mandated use of wage
"scales (which do not always conform to local wage scales) and weekly reporting requirements.

17Letter from LWlie H. Carroll, Director of Contracting, Fort Campbel Xuuy (June 12, 199M)
18According to data supplied by the Federal Procurement Data Center on prime coustucion contracts above the
small purchase threshold ($25,000), the proposed $100,000 thresholl would h exemnptied from coverage 52,5%
of the Davls.Bacon covered contracts awarded in FY91. However, the threshold would only have exempted 7% of
Federal prime construction contract spendins in FY91. Figures for other threshds that have been suUgted are:

Threshold % Contuacts Excluded I % Sedina Excluded

$sl•Ot• I .....n 93% 62.7%,

19see Statement of the Hon. Colin McMillan. Assistant Secretary of Defense for Production and Logitics,
submitted to the Labor Standards Subcommittee of the House Education and Labor Committee on June 16, 1992,
for its Hearing on H.R. 1987.
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The Panml received strong support for this recommendation from the Aerospace Industries
Association; 20 the Defense Logistics Agency (Directorate of Contracting and the Defense
Construction Supply Center);21 the Office of the Assistant Secretary of the Navy for Research,
Development, and Acquisition;22 and the Assistant Secretary of the Air Force for Acquisition. 23

Modify Weekly Reporting RequLements.

Reporting requiremnts mandated oil Davis-Bacon projects, as noted above, are onerous.
They drive up the cost of Federal construction by requiring contractors to submit volumes of
information on a weekdy basis, a requirement which is of marginal utility to either the Federal
Government or the employees it Is presumably intended to benefit. The Panel believes that an
appropriate reporting mechnism should permit contractors to submit certified payroll data at the
ItWginnring midpoint, and end of the period covered by a jonstruction contract or subcontract, but
at last quarterly for those being executed over longer tems. In addition to this requirement,
employers should ensure that all employees amw continuously apprised of the correct rates of pay,
including benefits and applicable deductions, and of avenues for recourse if pay is incorrect.
Finally, the contrac should be required to submit the final certified payroll at least 60 days prior
to seeking final payment oi. a contract hi order to give all employees an opportunity to make
claims before final payout and release of bonds.

m

Iss Comprehensive DavWsDaom Wage Schiula Annually
Per Locality.

As a result of the heavy burden placed upon the Department of Laboi" in the administration
of the Davis-Bacon Act. particulady in the area of wage surveys and determinations, the Panel
believes that isating a single comprehensive annual wage scale covering all lbtor classifications in
a given locality would stabilize wages on ongoing contracts awarded during the relevant year.
Today, it is poemle for a contractor to have wke scales for different classes of labor being
adjusted at differe,,t times during the year, with a concomitant increase in record keeping and
administration. batuing a wage scale for each aite covering all trades at a single time each year
would also redu:e bid preparation costs and expedite contract awards.24 Fiuilly, an annual

20 LaeW frm Ameqce Idu ,es Auwsatio (July 27, 1992).
2 1tjtcr fro'. Defense C~atLa- Manaspueto Command, Defense Iogistiw Aemoy. p. 13 (July 30. 1992).
22e from the Ofie f "the Ausitat SeMtmy of th Navy for Remuach, DeveloqK ne and
Aoqisition (Jw.ui 26, 19J2).23 1Ler, ftom Ira L. Kemp. Assoiato Deputy Assimant Secraty (Coenuctira, Office of the Asmat Sewreay
of the Air Force for Acquihition. Ts letter also reflected the view of Ar Force otauctiln authoris whopaied
to signiflce: problems with Depurtment aebrw regulations implemek g DavlsBaueu (;,Wy 10. 1"2).24This poitI wss ipectfieuly addastsd in, , letW (dated July 27, 1992) rmkied to the Poid by the Actepac
Industries. .mociation (AIA). Whik supporing the elevation of the rwbsltsaw thmeo AIA Wlo noted the
diffictles asmsciated with diffeing wapt mn for the ame type ofewrt. Men is a time laW from Isman= of the
wage determination to the m the prume ontract is updatel In the -ndme adio•eouus me be iwed to keep
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determination would greatly reduce the potential for bid amendments required to cover changing
Davis-Bacon wage rates. Annual issuance of a Comprehensive Wage Schedule would not require
statutory changes, but would require chamges in Department of Labor regulations.

4.2.8.5. Relationship to Objectives

Repeated attempts to repeal or reform the Davis-Bacon Act have been unsuccessful. The
changes recommended here will give little comfort to either side of what has become an almost
theological debate; indeed, commentators from all sides have found fault with the posion
espoused here since it gives neither management nor labor a total and unequivocal victory.

!7owever, as defense budgets are sharply cut back, more attention must be paid to
pragmatic concerns: DOD simply will not have enough money to permit fends to be squandered
on unnacessary weekly reports and on cumbersome wage-setting procedures which cause
administrative waste on all sides. Something must give somewhere. It is the Panel's strong
recommendation that Congress create a simplified acquisition threshold, initially set at $100,000,
under which contracts and contracting procedures can be unified and streamlined. As shown by
the figures on the Davis-Bacon Act (see note 11, below), the simplified threshold will greatly
reduce the costs of administering and performing small contracts while exempting from social
programs a very small percentage of otherwise covered spending.

The amendments proposed here will greatly facilitate DOD acquisition process in the areas
of military construction and family housing, while enhancing opportunities for small and minority
business participation in federal construction, Cost savings should also be realized through the
combined effects of exempting snall contracts from Davis-Bacon coverage, decreasing
administrative reporting burdens, and reducing the uncertainty of wage rate determinations. All
of thes things are consistent with two of the principal goals of the Panel: streamlining the.
acquisition process and protecting the best interests of DOD.

The proposed chaaiges to the Davis-Bacon Act would establish a balance between an
efficient procurement process and socioeconomic policies.

4.2.1.6. Proposed Statute

276a(a). The advertised specifications for every contract in excess of IthesiMpifdl
AsitulahresLd sGG to which the United States or the District of Columbia is a party ....

276c The Secretary of Labor shall make reasonable regulations for contractors and
_ubcontractors engaged in the conatructioN, prosecution, completion or repair of public buildings,
public works or buildings or works financed in whole or in part by loans or grants from the United
States, including a pro'Asion that each contractor and subcontractor shall furnish weeldy aLth
bslining m.i~d~gint and end of the i ib od gvered by the contract or subcontract. but not less

the wak owin and the wantrumn mint comp•y with dh raw cda in the pnme cmua* (p.7). Th Pml
betevee thatn aWMiul w. me dwaminmaioe would help to alleviae th" pmobem
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fl uently than every calendar quarte., a statement with respect to the wages paid each employee
during the peveak uv corresnonding reporting eriod.



4.2.9. 41 U.S.C. §§ 35 - 45

Walsh-Healey Public Contracts Act

4.2.3.1. Summary of the Law

The Walsh.-Heley Act applies to contracts entered into by "any executive department,
independent establishment or other agency or instrumentality of the Umted States (or the District
of Columbia) for the manufacture or turnishing of materinals, supplies, aricles, and equipment in
excess of $10,000."1 Specifically, the Walsh-Healey Act requires contractors providing thou
items to:

"* represent that they are a manufacture or a regular dealer in the
materials, supplies, articles, or equipment descibed above;2

"* agree that all mployers workig under the ontract be paidat least
"the minimum wage as determined by the Secretaq of Labor,3

"" agree that no employee slall work in excess of 40 hours a week
unless paid at time and one-half in compliance with the Fair Labor
Standards Act;4

" agreenot to use convict labor or persons under the ago of 18;5 and

"* agree that no part of su6h contract will be performed in work places
that are unsanitary, hazardous, or dangerous.6

The scope of Walsh-Healey is also limited in varous ways. 7 For example, it does not
apply to Government purchases of perishables, agricultural, or fanrm products. Also exempted is
carriage of freight or personnel by common carriers or where published tariff rates exist.

The Walsh-Healay Act firther states that it does not apply to "purchases of such materials,
supplies, articles, or equipment as may usually be bought in the open market."8 However, the
Secretary of Labor has placed narrow interpretation on the open market exemption. In 1963, the
Secretary issued a determination that it w'.uld apply only "where the public exigency requires

141 U.S.C. 1 35.
21,L at j 35(a).
31CL at I 35(b).

a4• a f 35(c).
51d at !135(d),
dJ at !) 35(b).

71dat 1 43.
Ol at 1J43.
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inhmnxate delivery of the goods" or if the purchase authorization contains the "express language"
of the statute to buy "in the open market.,"9

Wulsh-Healey's penalty clauses provide for both liquidated damages and cancellation of
contracts. In addition to being liable to employees for wage underpayments, the violator is also
liable in the amount of $10 a day for each convict or underage person knowingly employed. 10

Violators may also be debarred from receiving Government contracts for a period of three
yan.11

4.L9. Blackground of the Law

The Waish-Heuley Act was pat of'a package of New Deal legislation enacted in response
to the Great Depression and the unprecedented economic dislocation that existed in the 1930s.
Walah-Houley was introduced in the Senate by David I. Walsh (D-Mss.) and in the House by
Arthur D. Healey (D-Mass.) in mid-1935 and was signed into law by President Roosevelt on June
30, 1936.12 The Act sought to provide worker protection that had not previously existed in order
to dleviate two major problems Ifced by workers dur'ng the depression: (1) the number of hours
worked per week, and (2) minimum wages. However, as shown below, the protections provided
by Waila.Heley have been superseded by subsequent legislation and congressional action.

Work hours limitations: With unemployment at record levels it was
vitally important to set a ceiling on the number of hours employeet
could work, Preventing employees from working long hours would
thereby increase employment opportunities for the unemployed, a
crucial consideration at a time when the unemployment rate
hovered around 200. Waish-Healey imposed such a limitation: a
40 hour work week and an 8 hour work day for Federal workers
covered under the Act. 13

However, the passage of the Fair Labor Standards Act of 193814
permitted overtime beyond 40 hours a week if time and one-half
was paid. Walsh-Healey was amended in 1942 to adopt this
provision, so that a major component of the original Act was very
short lived. Action in the 99th Congress went still further. Pub. L.
No; 99-145, the National Defense Authorization Act for Fiscal
Yow 1986, repealed the eight hour workday limitation of Walsh.
Healey and established a standard 40 hour work week, with
overtime pay in excess of that amount. This had the effect of

9U.5 DIp6 of labor, 2 WallMt-Healey Public Contruct Act, Rulings and Interpwttationg 13 (19J9); U.1 Dep. of
Labe, J Wah.Hlealey Public Contac,4Act, Ruling# and Interprtations, J.7 (1963).
1041 U.S.C. 136.
I Ild. at 137.
U fiemo lulRca h Service Report for Congrm: The Waik.-Healey Public Conracts Act of 1936 and the
Ir.eofOwow1 Play8 (Maf h 12, 1986).

1d. all.
141d st3.
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replacing the Walsh-Healey work hours limitations with the simple
40 hour work week of the Fair Labor Standards Act, making the
work hours provisions of Walsh-Healey irrelevant.

e Minimum wages: Minimum w.ges were also a crucial
consideration at the time Walsh-Healey was signed Into law. Prior
to this Act, only the Davis-Bacon Act and the National Industrial
Recovery Act, later declared unconstitutional, had established
minimum wage standards.15

Walsh-Healey established prevailing minimum wages 'for persons
employed on a similar work or in the particular or simiar industrie
or groups of industries." 16 The act directs the Secretary of Labor
to determine the prevailing minimum wage baned on "the locality in
which the materials, supplies, articles, or (u41p01e1t are to be
manufactured or furnished."

However, between 1937 and 1963 only 61 prevailing rate decisions
were made, and in 1963, the Department of Labor (DOL) ceased
issuing Walsh-Healey wage determinations altogelter.17 This
cessation resulted from a court case holding that raw wage data
collected by the DOL had to be released to the public if
requested. Is The Secretary of Labor reffused to release information
that had been provided confidentially, and the court therefore
stuck down the DOL wage determinations. Since that time the
only minimum wage protection afforded supply contractor
employees has been provided by the Fair Labor Standards Act
which established a national minimum wage.

* Child Labor: The Walsh-Healey Act also prohibited the United
States f'om purchasing goods made with child labor.19 This
prohibition, like the work hours provisions, was also largely
superseded by the Fair Labor Standards Act, which contains its
own prohibition of "oppressive child labor" in any facility that ships
goods in interstate commerce, 20

151d, at 5-6.
15Annd J. Thieboit, Jr., Prevailing Wage Legislation: Aet Davis-.B•ao Acd, ak "Little DWsa.Bacon A4t'
The Walsh-Healty Act, and the Service Contract Act, No. 27 Labor Relations and Public Policy &ePin 318 (U. of
PL., 1985).
171d. at 226.
18MIrtz v. Baldor.Electric, 337 F.2d 518 (D.C. Cir. 1964).
1941 U.S.C. I 35(d) prohibits Labor by any male under age of 16 and ofa ay emale perw "under the ag of 1.
20See 29 U.S.C. 1 212. This section prohlbits the shipment in comuzorm of good. made with Ooppre"ssv child
labore defined as laboi provided by anyone under the age of 16, In addition, the Seretay of Iabor is given
authority to regulate labor by workers 16 to IS and to provide by regulatim wemapimu pefmibed pe 14 to 16
to work in other thua nanufauring and mining.
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Convict Labor: The convict labor provisions of Waish-Healey have
also become largely irrelevant over time. Prohibitions against the
use of convict labor have a long history in Federal procurement.
Exec. Order No, 325A, Issued by President Theodore Roosevelt in
1905, prohibited the use of convict labor in the performance of
Federal contracts.2 1 In 1936, this prohibition was codified in
section 1(d) of the Walsh-Healey Act. In 1973, however, President
Nixon issued Exec. Order No. 11755,22 which permitted the use of
both state and Federal prisoners in the performance of Federal
contracts under specified conditions.23 In 1979, the use of prison
labor on Federal contracts was sanctioned by an amendment to the
Walsh-Healey Act 24 that resulted in the following language:

(41 U.S.C. § 35](d)... no convict labor will be employed by the
contractor in the mmnufacture or production or fitrnishing of any of
the materials, supplies, articles, or equipment included in such
contract, except that this sectior; or wp, other law or executive
order containing similar prohibitions against the purchase of
goods by the Federal Government, shall not apply to convict labor
which satlIies the conditions of section 1761(c) of title 18, United
States Code... [amendment in italics].

Section 1761 of Title 18, as amended in 1979, prohibited the transportrfion in interstate or
international commerce of any goods, wares, or merchandise manutfbctured, produced, or mined,
wholly or in part, by convicts or prisoners unless the convict labor was fUrnished as pan of an
approved Federal or state work release program.1 5 Prior to 1987, the U.S. Code contained two

2139 Fed. Reg. 779 (1973).
22,ge generally 39 Fed. Reg. 779 (1973).
23see generally id24Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351, j 827(b), 93 Star. 1215.
25T'1s section provides as follows:

(a) Whoever knowingly transports in intesate €ummerce or from any foreign
country into the United States any goods, waes, or merhoandise manmuctured,
produced, or mined, wholly or in pan by convicts or prisoners, except convicts
or prisoners on parole, supervised release, or probation, or in any peond or
reformatory institution, shall be fined not more than $1,000 or imprisoned not
more tlua one year, or both,
(b) This chapter shall not apply to 3gricultural commodities or puts for the
repair of frm madhinery,'nor to c- 'unoditles manufictur in a Federd,
District of Columbia. or State initution for use by the Federal Government or
by the District of Columbia, oa by any Stat or Poltical subdivision of a State.
(c) In addition to the exptions sm forth in ub"eeclon (b) of this "otion, this
chapter shall not apply to poods, worse, or echandese manufnctured,
produced, or mined by convicts or p'io1 ovft-

(1) are participatig in one of not more thAn 50 non.Federal prison
work pilot projects designated by the Director of the Bur=u of Justice
Assistcs; and
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other sections that regulated prison labor in Federal facilities. The fsirt was Is U.S.C. § 4082
which regulated labor outsids of a prison facility. This section ;s one of many that were
superseded by the Sentencing Act of 1987.26 The new section 4082 ha no provisions relating to
prison labor.2 7 The second convict labor provision is 18 U.S.C. § 4122 which defines and
establishes prison industries and specifically permits those industries to sell to the Federal
Government,

4.2.9.3. Law in Practice

The Walsh-Healey Act has no current effect on prevailing minimusm wage rates. As noted
above, the Department of Labor has not issued wage rate determinations since 1963 and has no
plans to do so. Therefore, this provision of Walsh-Healey is pernmanw moribund.

The original Walsh-Healey limitations on work hours, a 40 hour week and an 8 hour day,
ar also no longer in effect, The 40 hour work week limitation was repealed by amendment in
1942 and the remaining 8 hour day limitation was repealed in 1985 by Pub. Law No. 99-145.
Thus, the work limitations of Walsh-Heley have bun completely supersedod.

Except for convict labor prohibitions, the remuining provisions of the Walsh-Healey Act
are also without effect. The prohibition of child labor has been replaced by the Fair Lsbor
Standards Act, and the "safe and sanItary workplace" provisioh have bee expressly superseded
by the Occupational Safety and Health Act, Final), while 18 U.S.C. § 1761 makes it a crime to
transport goods made with unapproved convict labr Li intersirte and International commerce,
only the Walsh-Healey Act prohibits tie purchase of such goods b4 the United States, In order to
remove any possible gap in the regulation of comict labor, the Panel rroommmnds that 41 U.S.C.
§ 35 be amended a discussed below,

The Panel sought public comments on the proposal to repead the Wuish-Healey Act.
Many comments were received, with virtually every cominentor apenO that te Act performed
no meaningfal fUnction,28 Among those who recommended repeal of the Walsh-Healey Act were
the Defense Logistics Agency,29 the U.S. Army Depot Syntems Command, 30 the Department of

(2) have, in oonuctliou with such work, received waMes a rMe which
is nad h thn that paid for work ofa sil natr in the locaftyin which
the work was performed, except that mcsu wages may be subject to deductions
which shal noi, In the agrgate, exceed S0 per cantum of ros wM,....26pub. L. No. 100-182, 101 Stat. 1266 (1987).

27HMl M, under the eecflf v date pmvWAiMs of the Sntecing Reform AA the old scti 408rmaWins 1
effec for pebons lzwverOe prior to Nov. 1, 1987.28SOm commentors noted that the Walsh-Heuley definition of smasufture d rWegular an usd in the
Small Bualnm Act and regulations luaed therainder. In that conMte U def•niiom may have som uaetulnms
in excluding agents of large businesses ftom obalning the advantages of small btsinema itus for their princalpu.
However, this Noction can be readily retiuned by adding appropriate denltions to the Small Busoiem Act and
regulations. Some also sugglted that the Act kept *broken" out of Govemosent onitracting, What a broker is,

owevr, sand why one should be kept out of Govesuyent contmctng was new explained. M-imovr. the standard
prohibition agahist contingent A~im coupled with required responsibility deteamintonu should preclude any
grblem with brokering bower defined.
' 9 etter fmm Deftens Contract Managemount Command, Defens Loglatics Agmecy, pp. 13-14 (July 30, 1992).
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the Navy, 31 the Department of the Air Force,32 and the Aerospace Industries Association. 33
While not specifically addressing Walsh-Healey, the Department of Labor noted its general
opposition to any erosion of labor protection laws provided to workers on Government
contracts. 34

4.2.9.4. Recommendation and Justiflcation

Repead

The continued existence of Waish-Healey cannot be justified. In the 56 yearm since Its
enactment, all of its major provisions have either been repealed or superseded by subsquent
Congressional action applicable to all companies in the United States without regard to whether
such companies are Government contractors. Nonetheless, Government contractors must ritually
declare in each and every Federal bid or proposal that they are a "manufacturer" or "regular
dealer" of the products being acquired.35 Streamlining of the procurement code requires the
repeal of such meaningless rituals.

4.2.9.8. Relationship to Objectives

Repeal of the Walsh-Healey Act will eliminate a law that is untecessary for the
establishment of the buyer-seller relationship and thereby streamline the defense acquisition
process.

4.2.9.6. Proposed Statute

In order to preserve the convict labor prohibitions of the Act, which appear to be the only
portion of the Act with any contuinu vitality, the Panel proposes that 41 U.S.C. § 35 be
completely stricken out as written and replaced with the following language:

30Letter from Deputy Chief of Pmr rnmu Hedqu&rs, US Army Depot Systems Command, Cambr*urg
PA (July 13, 1992).
3 1n a letter dat&d June 26, 1992, the Office of the Asistant Secretary of the Navy for Rmwd, Devetopmnt, and
Acquisition noted: "This act has had no positive benefit on employees in many year. The administrative burden is
almost zero although a problem does aise from time to time regaing whether a connctor is a regular desler or
manufactur. We concur that the Walsh-l-adey Act should be repealed
32Memorndum from Deputy A"isWtant Secrilasy (Conbutiqn), Office of the Assistant Sectuy of the Air Force
for Acquisition (SAF/AQC). Att. 2, p. 2. This memorandum also noted: "The Ah Force algo concurs in the
recommendation to repeal the Walh-Healey Act. This ao ha hid no positve effct on emplobyes in many YwUr"
May 29, 1992).
3L.tte from Aerospace Industries Association, p. 6 (July 27, 1992).

34Ltter received from the DepaliUent of Laor (July 14, 1992).
35&,le FAR 22.602, 22.608-1, 52.222-19.
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41 U.S.C. § 35 Prohibition on Convict Labor and Prison Goods

No saency of the United States shall _urchAMe any_ goosL wares-or
Mercbhldise whose transportation in interstate commerce. or whose in', ortationL
is rolhibited by 18 U.S.C. § 1761.

The suggested change keeps the substance of current law on convict labor and prisan
industries which permits the purchase of goods from Federal prison industries as well as goods
made by Federal and state prisoners, inside or outside of prison, under the drcuastances
described In 18 U.S.C. § 1761.
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4.2.10. 41 U.S.C. §47

Dutdes and Powers of the Committee

4.2M0.1. Summary of the Law

Section 41 U.S.C. § 47 establishes the duties and powers of the Committee for the
Purchase from the £!lnd and other Severely Handicapped. The Commnittee Is empowered to make
rules and regulations to promote the purchase of commodities and services from the blind and
other seveel handicapped.

4.2I.102 Background of the Law

This section, as wedl as 41 U.S.C. j 46, Is part of the Javits-Wagner.O'Day Act signed into,
law on June 23, 197 1,1

4.2.10.3. Law In Practice

This law authorizes the. Committee for the Purchase ftrom the Blind and Other Severely
Handicapped, an Independent Fed"ra Agency, to direct the Government to procure specific
commodities and servces htm nonprofit agencies employing persns who are blind or have other
severe disabilities. DOD routinely purchases commodities and servces ftrom such organizations.
During Operation Desert Storm, for mcmple, nonprofit agencies employing disabled persons
dramatically Increased both the number of employees and thoir working hours to supply items
ranging froni eating utensils to desert camouflage helmet covers.

4.210.4 Recommendation and Justification

Retain

This se"on should be retained. Nonprofit agencies employing blind and severely disabled
prsons have proven to be reliable and responsible producers of commodities and service. for
DOD. The Javits-Wagner-ODay Act program also reduces the administrative burden on the
DOD contracting xt#Af while. promoting the important social objective of Moly utilizng the
abilities of people, regardless of their physical challenges..

4.2.10.5. Relationship to Objectives

Retention of this section promotes 6oi and open acesms to the procurement system,
includhig products made by the severely disabed. This recommendation is conuistent with the
Panel's goals of streamlining the acquisition process and reducing the administrative burden.

1Act of June 23. 1971, Nb. L. No. 92-28.86 SaL. 77.
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4.2.11. 41 U.S.C. 1 258

Laws applicable to contracts

4.2.11.1. Summar, of the Law

This swton states that no contract shall be exempt from the Acts commonly known u
Davis-Baon (40 U.S.C. § 276a et eq.) and Walsh.Healey (41 U.S.C. § 35 at sq.) "Solely by
reason of having been awarded a/ter using procedures other than sealed bid procedures," if those
Acts are "otherwise applicable... to such purcham and contracts."

4.2.11.2 Background of the Law

This section became effectve July 1, 1949, with the passage of the Property and
Administrative Services Act of June 30, 1949, which established Government policy on
procurement. 1

4.2.11.3. Law In Practice

The purpose of this e•tion Is to enforce the uniform applicability of Walsh-Heley and
Davis-Bacon which apply to all Federal construction and c contracts above $2,000
and $10,000, respectively.

4.2.11.4. Rcommendatlin and Justiflcation

Repeal

Both of these Acts are ad, rced regardlmes of how the purchases and contracts were
created, sealed bid or otherwise. Therefore, this section is unnocesary and should be repealed.

4.2.11.5. Relationship to Objectives

Repeal of this section will eliminate an acquisition law that is unnecessary for the
establishment and administration of the buyer and seller relationship In procurement.

IF d Propesty W AdmlWa v Swuvie Act of 1949, cb. 285.63 StaL 377.
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4.M.2. 41 U.S.C. §§1351 - 3581

The Service Contract Act

4.2121M Summary of the Law

The Service Contract Act applies to Federal contracts in excess, of $2,500 if the principal
purpose of the contract Is to fAmIsh services In the United States through the use of service
employees. The Act requires that contractors pay service employees the minimum wage
prevailing In the locality and provide specified minimum fringe benefits. Iz also prohibits
employment -under hazardous or wisanitasy conditions. Laudy, It provides sanctions to punish
violations, vesting enforemet and regulatory powers in the Secretary of Labor.

4.L2.122 Backgreund of the Law

In 1965, Congres passed the Act to flflthe gap left by the WiishhHealey Act which
covered workers in supply contracts, and the Davis-Bacon Act which covered construction
workers, 2 Congress intended the Act to protect blue colsar service workers, having determined
that, without the Acts provisions, Government contractors would depress wages In unskldlfd
occupations while competing for public contracts awarded to the lowest bidder.3 DespIw
apparently good Intentions, the Act is vague and haa been troubled by programmatic mad
interpretive difficulties.

Congress attempted to strengthen and do*I the Act in 1972. The most i~oteworthy
amendment required thtscesrcontracors pay service employee wage. and fringe benefits,
no Iower than those to which the predecessor contractor was committed to pay by a collective
bargaining agreement. This change attempted to deal with the problems created by the &ac that
service contracts turn over rapidly.4

In 1976, a Florida district court found that Congress had meant to limit the Act's coverage
to blue-collar workers doing Jobs similar to "wage board" classifications defined, for Federa
service.5 In response to this judicial limitation of~the Act's application, Congress amended the Act
again. The new amendment defined "servce employee* as my person working on at Government
service contract other than bona fide executives, administrators, and profaaonals, and reiterated
that services include any operations, other than thou specifically exempted ftrom the original Act
that do not result in a physics! product.

I1M Podapnelupuz considered 41 U.S.C. § 354, which provdu forMd mebr of aphnhvlolasnftheSavico
Contrac AcL MwhePnel took no action on this prevision simc it was psripboal to the work of ths Pand.2A4 WWjm.3. Thegbjot jr., pvevalliftg Wage Leagsation: Me Davis-Bacon Act, State "Little Davis-Damo 11 Act1A
Th# *'alsw-feaky~ Adt and the Service ConlnutAct. 229-30 (lieraftar Th~idlo).31d. af 231-32.
41d. at 23?.
51FederaI Electric Coop v. Dunlop, 4)9 P.Slpp 221 (MD Fl 1976).
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4.2.12.3. Law In Practice

Despite the congressional amendments and later regulatory changes by the Department of
Labor (DOL), programmatic and interpretive uncertainties make implementation of the Act
difficult. These uncertainties arr, at least in part, the result of the Act's vagueness in key areas,
the most significant of which may be its failure of the Act to define "locality."6 That term is key
in any determination of what prevailing wage rate should apply on a given contract. At least three
possible definitions have been suggested: the location of the work to be performed, the location of
the contractores principal place of business, and the location of the contracting agency. The
courts7 have not resolved the Issue, and DOL regulations are cumbersome and inefficient.

Another area of concern is the classification of contracts and employees covered by the
Act. As originally passed, the Act protected service workers engaged in work such as building
maintenance, laundry service, or window washers. It is often difficult to ,istinguish between a
supply contract and a service contract, however. While the courts ter~ded to interpret the Act
narrowly, DOZ, began to interpret the Act broadly and expanded the protections of the Act to
clerical and technical workers outside of the original protected group.8 The 1976 amendment
helped clarL* the issue but many uncertainties were not resolved until the mid-1980s when the
Reagan administration adopted regulatory changes. The regulatory changes excluded from
coverage services performed as part of a contract whose principal purpose was not the provision
of services, A still unresolved issue, however, is the application of the Act to clerical and
nonexempt technical personnel of service firms,

The 1972 amendment required that successor contractors pay service employees wages
and fringe benefits no lower than those to which the preceding contractor was comnuitted by a
collective bargaining agreement. The purpose of the amendment was to prevent individual wage
busting.9 Critics argue that this provision mandates the continuation of union wages, regardless
of local labor conditions. Litigation, however, has revolved around the question of how far
beyond wages and flinge benefits a successor contractor Is required to go to comply with the
Act, 10

Another serious deficiency of the Act has been its inconsistent enforcement, The Act
requires that DOL make wage and fringe benefit determinations for contracts over $2,500, DOL
has consistently Wiled to meet ta requirement. In 1972, for example, the Commission on
Government Piocurement concluded that in the period 1968.70, DOL issued the required
determinations for only about 35% of covered contracts. 1 1 Th.- Commission aiso concluded that
DOL wage determinations were made improperly and that the Act was anti-competitive, 12 In a

6Theblol at 240.47,
"7,*C, e.g., Demcimp Inc. . Sampson, 377 F. Supp, 254 (D. Del. 1974) and Southrnt Packaging & Storage Corp. v.
US, 618 F.2d 108 (4th Cir. 1990).
8Se.g., al Electric Corporation v. Dunlop, and Descomp Inc. v, Sampson, supra.
9 lieblot at 251.10 &e, e.g. Nrnity Services, Inc. v, Marshall, 493 F.2d 1250,
11RpEORT OF THE COMMISSION ON (GOVERNMENT PROCUREMENT 120-22, (Dcc. 1972) (celm.,r Comximon

Reportl.
12 Co"NMaonReporf at 121.
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compliance review published in 1978, the General Accounting Office (GAO) found that many
DOD agencies failed to comply with the Act and that procurement personnel were uncertain
about the Act's application. 13 The Commission report and the GAO review both noted that DOL
lacked the personnel to make the required determinations. GAO also concluded that DOL had no
effective system to monitor compliance, and that enforcement was uneven and limited essentially
to the investigation of domplaints.

A third GAO report, issued in 1983, concluded that DOL had been unable to administer
the Act efficiently or effectively. 14 The 1983 report, like the 1972 report of the Commission,
concluded that the Act is inflationary to the Governmeit and reiterated the concerns over the
administration of the Act that were noted in its 1978 and 1982 reports. GAO concluded that the
Act costs the Government approximately $500 million a year in additional costs, GAO also
concluded that it would be impractical and very costly for DOL to administer the Act in a manner
that would ensure accurate and equitable service wage determinations. For these and other
reasons, the GAO report recommended that Congress repeal the Act, suggesting as well that
changed administrative procedures and the Fair Labor Standards Act could provide coraparable
protections to service employees. 15

The Commission on Government Procurement reached a similar conclusion about DOL's
difficulty in implementing the Act. The Commission found that DOL rarely made the required
wage determinations for small-dollar amounts and noted DOL's claim that it did not have
sufficient personnel to make appropriate determination and often lacked adequate data. Given
DOL's inability to meet its obligation under the Act, the Commission recommended an increase of
the threshold. The Commission stated that a more realistic threshold of approximately $10,000
would eliminate unproductive delay in waiting for wage determinations and, in its opinion, still
leave most service contract employees protected. 16 The Commission's overall conclusion was
that the "cost and administrative effort required by the social and economic programs that are
imposed on low-dollar procurements cannot be justified by the results achieved." 17

The Aerospace Industries Association expressed its support for the recommendations
discussed below, 18 as did the Defense Contract Management Command (DCMC), an element of
the Defense Logistics Agency. DCMC also noted that the Service Contract Act is difficult to
administer and enforce with smaller companies and on small dollar contracts. 19 The office of the
Assistant Secretary of the Air Force for Acquisition noted: "While we strongly support a higher
dollar value threshold . . . it is fair to say that our experience with the SCA indicates that many of
the problems associated with it have their genesis not in the act itself, but in DOL's
implementation. . . ." The problems cited by the Air Force included tardiness in issuing wage

13 GENERAL ACCOUNTING OFFICE REVIEW OF COMPLIANCE WITH LABOR STANDARDS FOR SERVICE CONTRACTS BY
TIE DEFENSE AND LABOR DEPARTMENTS (Jan. 19, 1978).
14Excerpts from GAO Report, The Congress Should Consider Repeal of the Service Contract Act, FEDERAL
CONTRACTS REPORT, Feb. 7, 1983.
151d. See also Commission Report.
16Commission Report at 121.
171d. at 122.
"18Letter from the Aerospace Industries Association, p. 7 (July 27, 1992).
"19Letter from the Defense Contract Management Command, Defense Logistics Agency, p. 15 (July 30, 1992).
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determinations and retroactive modification of contract clauses.20 Many of these same points
were echoed by the office of the Assistant Secretary of the Navy for Research, Development, and
Acquisition: "It cannot be denied that DOL's rules, regulations, implementations, and operating
procedures applicable to the SCA are, to contracting agencies, onerous in the extreme," 21 Both
these offices recommended the creation of an ad hoc committee from DOL and all affected
contracting agencies in order to review these regulations and procedures with a view toward their
revision. In its comments to the Panel, the DOL advocated the continuing need for a uniform
approach to be applied to all Government contracting activities. It opposed the Panel's
recommendations for that reason: ", . . the proposal would virtually repeal the application of
current law to DOD service contracts and thereby deny the benefits and protections of this law to
employees, many of whom are low skilled and low paid,'"22

4.2.12.4. Recommendation and Justification

Amend

The Panel recommends that Congress exempt all contracts (DOD and civilian agencies) of
less than the simplified acquisition threshold from the provisions of the Service Contract Act, The
new threshold would exempt 57.3% of DOD contract actions above $25,000 but would affect
only 7.8% of the dollar value of DOD contracts, reducing paperwork and delay in the DOD
procurement process. Further, in light of GAO's conclusion that the Act is inflationary, the
proposed higher threshold has a potential to reduce the costs of DOD procurement.

4.2.12.5. Relationship to Objectives

The proposed changes would streamline the DOD procurement process by reducing
paperwork and unnecessary delay, These recommendations are clearly consistent with the Panel's
overall goal of streamlining the DOD procurenment process.

4.2.12.6. Proposed Statute

The Panel proposes that 41 U.S.C. § 351 be amended as follows:

§ 351, Required contract provisions; minimum wages

(a) Every contract (and any bid specification therefor) entered into by the United States
or the District of Columbia, in e...•e of $2,5G0, other than contracts for commercial items as

defined in 10 U.S.C. § 2302 or contracts whose value is less than the simplified acquisition
threshold, and except as provided in section 356 of this title, whether negotiated or advertised, the

20Letter from the Deputy Assistant Secretary (Contracting), Office of the Assistant Secretary of the Air Force for
Acquisition (SAF/AQC), p. 2 (May 29, 1992).2 1Letter from the Office of the Assistant Secretary of the Navy for Research, Development, and Acquisition (Junie
26, 1992).
22Lctter from the U.S. Department of Labor (Jdly 14, 1992).
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principal purpose of which is to furnish services in the Unfited States through the use of service
employees, shall contain the following: **
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4.2.13. 41 U.S.C. § 701

Drug-free work place requirements for Federal contractors

4.2.13.1. Summary of the Law

This law requires entities awarded contracts in excess of $25,000 to certify they will
provide a drug free workplace by:

* posting notices that drug possession, distribution, or use is
prohibited in the work place;

a imposing penalties for violations; and

# making drug free status a condition of employment and offering
drug abuse assistance.

For failing to comply with the requirements of this section, contractors may be suspended
or may be debarred for a period not to exceed five years. The Government may also suspend
contract payments or terminate a contract because of violations.

4,2.13.2. Background of the Law

This section was introduced by the 100th Congress in H.R,. 4719 by Congressman Jack
Brooks, referred to the Committee on Government Operations, and became law under Pub. L.
No. 100-690 in November, 1988.1 The Committee noted that while the extent of drug abuse in
the workplace is not fully known, drug impaired workers greatly increase safety risks, diminish
productivity, and create the possibility of defective products. During testimony before the
Committee, the Chamber of Commerce asserted that 65% of employees entering the workplace
have used illegal substances and that drug users in the workplace are four times more likely to be
involved in an accident while at their job. The Associated General Contractors of America
testified at Committee hearings that perhaps 23% of all U.S. workers use drugs on the job.2 The
Committee sought to use "the powerful weapon of Federal funding" to encourage employers to
maintain a drug-free environment to the best of their ability. Representative Harold Volkmer
stated in hearings that this law "is Government-wide, it is uniform in its application, it is
systematic in that it utilizes existing agencies, structures, and processes of Government to achieve
our stated goals." 3

According to the Office of Federal Financial Management at the Office of Management
and Budget (OMB), Congress perceived the $25,000 threshold as a way of exempting small

IAnti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181, H.R. REP. No. 829, 100th Cong., 2d Sess.
(1988).
21d.
34d.
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business from the requirements of this section. This amount was tied to the small purchase

threshold but is not scheduled to rise if that threshold rises. 4

4.2.13.3. Law in Practice

This statute seeks to create a drug free work environment and provide substance abuse
assistance consistent with the overall national policy. This law is also implemented in the FAR
23.500. The Office of Federal Financial Management at OMB maintains no statistical data on the
effectiveness of this law, but the anecdotal evidence is positive. According to one source, "this
law has raised the consciousness of companies that were not aware of a problem."5

4.2.13.4. Recommendation and Justification

Amend this section by replacing the current $25,000 threshold
with the simplified acquisition threshold.

The Panel recommends a uniform, across-the-board simplified acquisition threshold of
$100,000 to relieve small businesses from onerous reporting requirements, to establish
consistency, and to reduce Government paperwork. While the Panel recognizes the unique and
serious problem of drug abuse, a uniform threshold for all socioeconomic requirements will
greatly unburden the contracting process and lead to substantial cost savings in both the public
and private sectors, Therefore, the Panel recommends that this section be amended to conform to
that uniform threshold of $100,000.

4.2.13.5. Relationship to Objectives

'rhis section, amended to provide for a threshold of $100,000, will conform to the Panel's
objectives of streamlining the acquisition process while maintaining the important policy objective
of promoting drug-free work places.

4.2.13.6. Proposed Statute

§ 701. Drug-free workplace requirements for Federal contractors
(a) Drug-free workplace requirement

(1) Requirement for persons other than individuals

No person, other than an individual, shall be considered a responsible source, under the meaning
of such term as defined in section 403(8) of this title, for the purposes of being awarded a

4Telephone interview with the Office of Federal Financial Management at the Office of Management and Budget
V/da. 27, 1992),
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contract for the procurement of any property or services of a value ef $25,000 o. more in excess
of the simplified accguisition threshold from any Federal agency unless such person has certified
to the contracting agency that it will provide a drug-free workplace by--

(A)...
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4.2.14. 42 U.S.C. § 1701

Compensation for injury or death resulting from war-risk hazard

4.2.14.1. Summary of the Law

This section extends death and disability benefits to civilian employees or any employee
engaged on an overseas defense contract whose injury or death results from war or "war risk
hazard."

4.2.14.2. Background of the Law

This section was originally signed into law on December 2, 1942,1 It was subsequently
amended several times, most recently by Pub. L. No. 98-426 in 1984 which substituted references
to sections of the Longshore and Harbor Worker's Compensation Act for sections of the
Longshoremen's and Harbor Worker's Compensation Act, These references have been translated
to sections of Title 33 in the U.S. Code and required no change in the text. 2

4.2.14.3. Law in Practice

This law extends death and disability benefits to overseas workers employed by the United
States or by a contractor of the United States who are killed or injured from a war-risk hazard.
The program is administered by the Division of Federal Employees Compensation at the U,S,
Department of Labor, The benefits extended under this law are stated in subsection (b)(1), The
intent of 42 U.S.C. § 1701 is to provide overseas workers with compensation similar to that
provided by state Governments to domestic workers. According to the House Committee on
Education and Labor, this law provided critically needed protection to the many workers
employed by DOD and DOD contractors during Operations Desert Shield and Desert Storm, 3

4.2.14.4. Recommendation and Justification

No Action

In its review the Panel found that, while this statute is tangentially related to DOD
acquisition, it does not present any core acquisition issues, nor does it have more than an indirect
relationship to contracting. Therefore, the Panel finds that it is not appropriate for further
consideration.

4.2.14.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel,

IAct of Dec. 2, 1942, ch. 668, §101, 56 Stat, 1028
2 See Longshore and Harbor Workers' Compensation Act Amendments of 1984, Pub, L. No. 98-426, 98 Stat. 1639.
3 Tclephone interview with the House Committee on Education and Labor (Nov 24, 1992).
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4.3. Small and Disadvantaged Business Preferences

4.3.0. Introduction

One of the most important areas that was examined by the Panel concerned the
relationship between the defense procurement system and those laws which the Congress has
enacted in order to promote the interests of small business, especially those businesses which are
both small and disadvantaged. There is no question that congressional attention to those interests
represents a long-term commitment which reaches virtually every community across the nation.
In FY91, for example, DOD awarded $25.9 billion in prime contracts to small businesses, or
20.6% of the total of all defense contracts. Of that figure, $4.4 billion, representing 3.5%, went
to minority small business firms. 1 These figures demonstrate that the Small Business Act clearly
has a major effect on DOD acquisition policy, an effect which has been magnified by a succession
of defense authorization and appropriations acts mandating specific actions by DOD to support
various small business programs,

In assessing the impact of these requirements, however, the Panel was mindful that
another congressionally-chartered body, the U.S. Commission on Minority Business
Development, had been formed in 1989 with the broader mandate of examining the operations
and policies of the Small Business Administration, as well as assessing the general state of the
minority small business community nationwide. The Commission's final report, issued in
September, 1992, will clearly have a major influence upon future discussions of minority business
issues.2 Despite the differences in our respective charters -- as well as the time and other
resources devoted to them -- this Panel has reached a number of general conclusions which
parallel those of the Commission.

First, the Panel concluded that the current policies governing the DOD role in small
business are the result of a patchwork of laws lacking a coherent framework and clearly stated
objectives. These laws are highly volatile, sometimes changing within the same legislative session
and always creating confijsion and uncertainty for administrators, contracting officers, and
(perhaps more importantly) the small business community. The lack of clearly stated objectives
also makes it difficult for administrators in both the Small Business Administration and DOD to
implerrent the laws properly and to issue the appropriate regulatory guidance, We therefore
recommend that Congress replace the current patchwork of small business laws with a
comprehensive and coherent program with clearly stated objectives.

Second, the Panel has concluded that Congress needs to look more closely at ways to
augment its efforts to help small business, especially minority business. Current legislative
directives place great emphasis on reallocating Federal procurement dollars to small and small
disadvantaged businesses through the use of goals and preferences. While this approach has been
successful at increasing the small business share of Government business, particularly in DOD, it

I Source: DOD, Office of Small and Disadvantaged Business Utilization.
2U.S., Commission on Minority Business Development, Final Report, (Washington, DC: USGPO, Scptce mber,
1992).
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has created problems as well. Among the difficulties most often noted: the frequent need to "fine
tune" legislative programs, resulting in the volatility noted above; ever-increasing numbers of
reports and certifications that add to the administrative overhead of both the Government and its
suppliers; and continued expressions of dissatisfaction among the intended beneficiaries of these
programs.

While access to procurement opportunities represents an important component of public
policy, this emphasis often comes at the expense of two other equally significant needs of small
and small disadvantaged business -- access to capital and access to training and management
support. Despite the fact that the existing statutes prominently mention such needs, these
neglected legs of the "triad" of support to small and small disadvantaged businesses have never
been more important. While those issues have been more fully addressed by the Commission on
Minority Business Development, their overall findings are consistent with the Panel's observations
on small businesses seeking to do business with DOD.3

Despite the problems caused by the frequent changes in the legislation aimed at helping
small business, DOD has made a commendably far-reaching effort to implement both the letter
and the spirit of the laws. The Offices of Small and Disadvantaged Business Utilization
throughout DOD have been the focal points of this effort as well as an important forum for the
exchange of information on small business issues, The Panel also received a number of comments
from the small business community suggesting that these efforts could be further enhanced by
creation of a DOD advisory committee on small business, Appointed under the provisions of the
Federal Advisory Committee Act, this group would be composed of distinguished leaders from
the Government and private-sector small business community who could provide continuing
advice to the Secretary of Defense on small business issues affecting DOD. Such a panel would
also be useful in exploring possibilities for future DOD initiatives on small business as well as
providing outside perspectives on emerging policy issues, The Panel recommends that the next
Secretary of Defense consider the appointment of a DOD advisory committee on small business.

Because of these general conclusions about the need for a comprehensive overhaul of the
laws broadly applying to small business, the Panel took a conservative approach to its
recommendations for more specific statutory changes. However, our research in this area has led
us to take positions on several key issues that affect defense-related small businesses. We note,
for example, that the recently-passed DOD Authorization Act for 1993 (Pub. L. No. 102-484)
contains in section 804 a provision which modifies the Certificate of Competency procedures for
small businesses doing business with the Department. Because this section applies only to DOD
contracts, it effectively burdens small businesses with two different sets of statutory requirements.
Because such dual procedures add no value and much confusion to the contracting process, we
recommend that Congress either repeal this provision or, alternatively, expand its coverage to all
small business contracts with either DOD or civilian agencies of the Government,

'rhe Panel also recommends that 15 U.S.C. § 637(a)(1) (Procurement Contracts) be
amended to permit Government contracting officers, particularly those in the DOD, to deal

31d. See in particular the Commission's findings on the Mentor-Protigd Program, pp. 74-83, and on access to
capilal, pp, 81-96.
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directly with eligible 8(a) firms in the negotiations of Government contracts rather than going
through the Small Business Administration, This amendment would streamline the contracting
process by eliminating a third agency in the normal contracting process. Finally, the Panel
recommends the amendment of 15 U.S.C. §6440) and § 637(d) (Small business subcontracting
plans). This amendment would alter the small purchase threshold in both of the referenced
sections while preserving the small business reservation. The above changes are intended to
parallel those being proposed in the Office of Federal Procurement Policy Act (41 U.S.C. § 403)
relating to the existing small purchase threshold. That threshold would be raised to $100,000 and
defined as the level authorized for the operation of the new "simplified acquisition threshold"
discussed earlier in this chapter. The new threshold is intended to permit greater flexibility in
Government contracting for smaller purchases, typically those where small businesses have the
greatest opportunities for participation,

The Panel recommends these statutory changes in the belief that they will promote wider
participation of small business concerns in DOD contracting, particularly by disadvantaged and
minority business concerns. The Panel's objective is to increase the opportunities for these entities
to participate in DOD contracting, while at the same time reducing the administrative burden for
both the Government and its suppliers.
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4.3.1. 10 U.S.C. § 2322

Limitation on small business set-asides

4.3.1.1. Summary of the Law

This section addresses procurement under the Foreign Military Sales Program and limits
authorization of small business set-aside provisions.

4.3.1.2. Background of the Law

This section was added by Pub, L, No, 98-525 on October 19, 1984,1

4.3.1.3. Law in Practice

This section prohibited the head of a Federal agency from authorizing a procurement to be
set-aside for a small business concern in the case of a procurement under the Foreign Military
Sales Program if the foreign purchaser specified the sources qualified to meet the requirement.

4.3.1.4. Recommendation and Juw.fication

Delete

This section should be deleted from Title 10 because subsection (b) contains an expiration
date of January 17, 1987.

4.3.1.5. Relationship to Objectives

Deletion of this section will eliminate an unnecessary law and thereby streamline the body
of acquisition laws.

IDcpartment of Defense Authorization Act 1985, Pub. L. No. 98-525, 98 Stat. 2492 (1984).
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4.3.2. 10 U.S.C. § 2392

Prohibition on use of funds to relieve economic dislocation

4.3.2.1. Summary of the Law

This section prohibits DOD funds from being used in any contract with a price differential
for the purpose of relieving economic dislocation.

4.3.2.2, Background of the Law

Subsection (b) of section 2392 is derived from a long-standing provision of annual
Department of Defense Appropriation Acts commonly referred to as the "Maybank Amendment."
In 1954, Senator Burnett Maybank of South Carolina authored and achieved passage of a law
prohibiting Congress from giving economic preference to areas of high unemployment. With
some exceptions, the "Maybank Amendment" has been enforced in DOD ever since.1 Those
exceptions occurred in FY83-85 when DOD contracts were awarded with a price differential for
the purpose of relieving economic dislocations. 2 This test program, run by the Defense Logistics
Agency, was not renewed. The Office of Small and Disadvantaged Business Utilization
(SADBU) for the Office of the Secretary of Defense asserts that this test program was extremely
burdensome, difficult to implement fairly, and fiscally unwise,3 At the urging of DOD, this test
program was replaced in 1985 by the Procurement Technical Assistance Act, 4 which is still in
effect and which has been recommended for retention by the Panel,

4.3.2.3. Law in Practice

This law preserves DOD policy of awarding contracts based on price, quality,
performance, and related factors that reinforce the efficiency and integrity of the procurement
process rather than awarding contracts based on location or local employment concerns.

4.3.2.4. Recommendation and Justification

Retain

SADBU strongly recommends the retention of 10 U.S.C. § 2392 because the language of
this section continues to serve its original purpose of prohibiting contract awards based purely on
criteria that are not related to efficient procurement practices. Based upon its review, the Panel
concurs with this recommendation.

1CONG. TcC. S5030 (daily cd, May 14, 1981) (statement of Sen. Warner).
210 U.S.C. § 2392 note (a) (1984).
3Telcphonc interview with the Office of Small and Disadvantaged Business Utilization (May 7, 1992).
410 U.S.C. §§ 2411-2416.
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4.3.2.5. Relationship to Objectives

Retention of this statute would promote the Panel's objectives of balancing an efficient
procurement process with effective socioeconomic policies,
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4.3.3. 10 U.S.C. §§ 2411-24181

Procurement Technical Assistance Act (PTA)

4.3.3.1. Summary of the Law

These eight sections, originally enacted in 1984, require DOD through the Defense
Logistics Agency (DLA) to sponsor procurement technical assistance programs in order to
encourage more participation in defense procurement. The Secretary of Defense, acting through
the Director of the Defense Logistics Agency, enters into cooperative agreements with state and
local governments or private nonprofit organizations to sponsor programs to furnish procurement
technical assistance to business entities. The Secretary agrees to defray up to one-half to three-
fourths of the costs depending on whether the services are provided in a "distressed area" (i.e., an
area of high unemployment, low income, or a reservation).

4.3.3.2. Background of the Law

In the early 1980s there was a perceived need to provide technical information and
assistance to small businesses in order to enhance their ability to compete for Government defense
contracts, The Northeast and Midwest Congressional (House) Coalition, an organization that
represents business and environmental concerns of those regions, was involved in the organization
and planning of this Act.2

4.3.3.3. Law in Practice

The Procurement Technical Assistance Act program was launched in 1985 to assist state
and local Governments and other nonprofit entities in establishing or maintaining PTA activities to
help business firms market their goods and services to DOD. The purpose was to create
economic stimulation in those areas without using direct procurement preferences for high
unemployment areas. There are currently PTA centers in approximately 33 states, Cooperative
agreement awards are made and administered by the Defense Contract Management District
(DCMD) Small Business Offices, All cooperative agreement awards are made competitively and
only for a 12 month period unless extended,3

110 U.S.C. § 2411 Definitions
10 U.S,C. § 2412 Purposes
10 U.S.C. § 2413 Cooperative Agreements
10 U.S.C. § 2414 Limitation
10 U.S.C. § 2415 Distribution
10 U.S.C. § 2416 Subcontractor Information
10 U.S.C. § 2417 Administrative Costs
10 U.S.C. § 2418 Regulations

2Fact sheet supplied by program manager of Defense Logistics Agency (DLA) (March 2, 1992).
3 1d.
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4.3.3.4. Recommendation and Justification

Retain

The Cooperative Agreement Program Manager for DLA stated that the program has been
a good one and has done a lot in the communities where it has been used. The program is fully
utilized and, in fact, the DLA is currently able to fund only 45% of the applicants. 4 Program
quality is measured in part by performance reports from the cooperative agreements. A recent
GAO report, DEFENSE CONTRACTING: IMPROVEMENTS NEEDED N PTA was generally positive
about the program, while making a number of recommendations to improve future program
efficiency. 5 The Panel recommends that these sections be retained.

4.3.3.5. Relationship to Objectives

The PTA helps establish full and open access to the DOD procurement system and
broadens the defense industrial base.

4Telephonc interview with the Cooperative Agreement Program Manager for DLA (March 2, 1992).
5 U.S, GAO, Defense Contracting: Improvements Needed in PTA, MSIAD-91-243.
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4.3.4. 15 U.S.C. § 631 et seq.

Small Business Act and Related Public Laws

4.3.4.1. Summary of the Law

The Small Business Act of 1958 ("1958 Act")' sets forth basic congressional policy to
support small business as a vital and integral part of the U.S, economy. The Act provides that
small businesses should receive a "fair proportion" of Federal agency contracts and that small
businesses and small minority businesses should have the "maximum practical opportunity" to
participate in contracting with Federal agencies, To further this congressional policy and to
provide loans, contracting opportunities, and technical and other assistance to small business, the
Act established the Small Business Administration (SBA).

The principal sections of Title 15 that were analyzed for their impact upon DOD are as
follows:

" Section 631: Declares that it is congressional policy to assist small
business concerns and small business concerns owned and
controlled by socially and economically disadvantaged individuals
and women.

" Section 632: Provides definitions of some of the principal groups
targeted for assistance under the Act, such as American Indian
tribes, organizations for the handicapped, and agricultural
cooperatives; also mandates various reports to Congress on the
state of small business.

" Section 636:2 Grants additional powers to the SBA, including
authority for making various loans to small business concerns and
enumerates other forms of financing and capital development.

" Section 637: Grants additional powers to the SBA, including a
broad grant of authority in section 8(a) that has been the traditional
means for awarding Government contracts to small and
disadvantaged businesses through a system of set-asides and
reservations; also establishes small and minority business
subcontracting program.

lCodified at 15 U.S.C. §§ 631 etseq.
2Sections 633-635 deal with the organization and general purpose of SBA and do not impact on DOD
procurement.
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"* Section 638: Sets forth congressional policy relating to the
assistance that must be given to small businesses in order for them
to obtain Government contracts for research and development.

"* Section 644: Delineates congressional policies regarding goals for
Government contract participation by small businesses as well as
those small businesses controlled by socially and economically
disadvantaged persons; also established an "Office of Small and
Disadvantaged Business Utilization" in each Federal agency having
procurement powers.

4.3.4.2. Background of the Law

The Small Business Act is the backbone of a long-standing congressional commitment to
foster the development of small business in the United States and to increase its role in the
national economy, Congress originally created the Small Business Administration in 1953 as a
successor to the Reconstruction Finance Corporation and the Small Defense Plant Administration,
The 1958 Act expanded the SBA mission to include a flexible definition of "small business" itself.
The agency was directed not only to revise its loan policies to assist small business development,
but also to encourage those businesses to compete for Government research and development
contracts. In the years that followed, the small business area became a convenient vehicle for the
implementation of evolving social policies. To implement these policies, Congress enacted both
business development and procurement provisions in the Small Business Act. Beginning in the
1980s, Congress began to direct a larger share of Federal procurement dollars to small business
(minority and disadvantaged businesses in particular) using the annual Defense Appropriations
and Authorization Acts to direct particular courses of action by DOD.

Small business programs have achieved some important national goals. In FY91, for
example, small businesses accounted for more than 20% of DOD prime contract awards, an
amount totaling almost $26 billion, However, the steady accumulation of legislative enactments,
entitlements, and reservations has created a system that is difficult to administer and equally
confusing to contracting officers and small businesses alike. The specific steps in this statutory
evolution that have had the greatest impact upon DOD can be highlighted as follows.

Small Business Act Amendments (Pub. L. No. 95-89)

In 1977, Congress passed Pub. L. No. 95-893 which amended the 1958 Act to expand the
SBA's Certificate of Competency (COC) program. This amendment clarified congressional intent
concerning the SBA's authority to determine that a small business was "responsible" and therefore
eligible to be awarded Government contracts. Prior to 1977, the COC review by the SBA was
generally limited to issues such as the capacity and creditworthiness of the small business, Once
the SBA made its determination on those issues, the contracting officer was only "authorized" to
award the contract. However, various procuring activities, to circumvent the SBA's

391 Stat. 553 (1977).
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determination of competency, had determined on their own authority that certain small businesses
lacked the tenacity and perseverance to perform a contract. On the basis of that finding, these
small businesses were deemed to be "non-responsible contractors" who were consequently
ineligible for Government contracts. Because tenacity and perseverance were regarded as being
outside the scope of the SBA's certification authority, an SBA appeal was of negligible value.
Further, there were at the time only a limited number of appellate fora that were within the limited
resources available to the typical small business. The legislative history of this amendment makes
it clear that Congress intended the SBA's determination to be conclusive on all criteria used by
procurement officers to evaluate a contractor.4

Amendments to the 1958 Act and the Small Business
Investment Act of 1958 (Pub. L. No. 95-507)

In 1978, Congress passed Pub. L. No, 95-5075 to amend the Small Business Act and the
Small Business Investment Act, One set of amendments redesigned the SBA's minority business
program by shifting the focus f'rom contract assistance to business development. This law
fundamentally changed the operation and organization of the Government's prefei-ence
procurement programs, including the program for socially and economically disadvantaged
business concerns. The Act amended section 8(a) to redefine eligibility for contracts so that only
business concerns that are at least 51 % owned and controlled by a socially and economically
disadvantaged person and that have a reasonable chance of success in competing in the private
sector are included.6 In addition, the Act established a special category of set-asides, identified as
small-business-small-purchase set-asides, for the acquisition of supplies and services that have an
anticipated value of $10,000 (later raised to $25,000) or less. The law also required each Federal
agency with contracting authority to have an Office of Small and Disadvantaged Business
Utilization (OSADBU). The Act directs that the Director of OSADBU be appointed by the head
of the agency and report only to the head or the deputy head of the agency. The amendment
clarified definitions (15 U.S.C. § 637(c)) and required the release of specific information
regarding bid sets and specifications requested by any small business. 7 Finally, section 211 of this
law established the subcontracting program for small and disadvantaged businesses,8

Small Business Innovation Development Act of 1982 (Pub. L. No. 97-219)

In 1982, Congress passed the Small Business Innovation Development Act, 9 Congress
intended the Act to stimulate technological innovation, to foster participation by minority and
disadvantaged persons in technological innovation, and to encourage the use of small business to
meet Federal research and development needs. 10 The Act requires Federal agencies with research
and development budgets in excess of $100 million, including military departments, to establish a

4H.R. REP, No, 95-1, 95th Cong., 1st Sess. 23, reprinted In 1977 U,S. Code, Cong. & Admin. News 821; HR,
CONF. REP. No. 95-535, 95th Cong,, 1st Sess. 21-22, reprinted In 1977 U.S. Code, Cong. & Admin, News 843,
592 Stat, 1757 (1978).
6S. REP. No. 95-1070, 95th Cong., 2d Sass. 16-17, reprinted in 1978 U.S. Code, Cong. & Admin. News 3835.
715 U.S.C. § 637(b),
8These provisions are now codified at 15 U.S.C. § 637(d).
9Pub, L. No. 97-219, 96 Stat. 217 (1982).
10S. REP. No. 97-194, 97th Cong, 2d Sess, 1-4, reprinted in 1982 US. Code, Cong. & Admin. News 512,
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Small Business Innovation Research Program (SBIR). Agencies with research and development
budgets of more than $20 million are required to establish goals for funding research and
development by small business concerns. Under SBIR, agencies with research and development
budgets over $100 million must set aside a specified portion of their research or research and
development budget for award to small business concerns. The Act authorized the Administrator
of SBA, after consultation with the Attorney General and the Chairman of the Federal Trade
Commission, to approve agreements between small business firms providing for joint research and
development programs that might otherwise subject the firms to prosecution for violation of anti-
trust statutes, Both the Small Business Administration and the Office of Science and Technology
Policy review and monitor the performance of agency SBIR programs, 1 1 The SBIR program was
extended by Pub, L. No, 99-443 in 1986, an amendment that made the program permanent with a
required congressional review every 10 years. In 1992, Congress extended the SBIR Program
through the year 2000.12

Small Business and Federal Procurement Competition Enhancement Act of 1984
(Pub. L. No. 98-577)

In the 1984 Small Business and Federal Procurement Competition Enhancement Act, 13

Congress again reiterated the policy that the SBA's determination of a small business'
responsibility under the COC procedure is final and binding on a procuring agency, Congress also
provided legislation to deal with obstacles faced by small business in procuring Federal contracts
for spare parts, The Act mandated that small businesses and small business concerns owned and
controlled by socially and economically disadvantaged individuals "shall have the maximum
practicable opportunity to participate in the performance of contracts and subcontracts" for "spare
parts" and that prime contractors develop and submit to the Government a plan that demonstrates
the prime contractor's "best eftbrts" to place subcontracts with small and small disadvantaged
businesses. 14 The Act also prohibits the award of contracts unless the contractor has an approved
plan that provides the "maximum opportunity for small business concerns and small business
concerns owned and operated by socially and economically disadvantaged individuals" to
participate in the program. 15 Finally, the Act created "spare parts break-out coordinators" in all
major buying commands and eliminated thresholds for certificates of competency. 16

Small Business Administration Reauthorization and
Amendment Act of 1988 (Pub. L. No. 100-590)

In the reauthorization of the SBA in 1988,17 Congress required that designated agencies,
including DOD, develop rural area business enterprise development plans to encourage prime
contractors, subcontractors, and grant recipients to use small business concerns located in rural

1 id at 27-28.
12See Pub, L, No. 102-484, § 4237(a), 106 Stat, 2315, 2692. For a highly favotable evaluation of the SBIR
program, see Rep, Ike Skelton, Small Business Innovation Research, NATIONAL. DEFENSE 15-17 (October 1992),

3Pub. L, No, 98-577, 98 Stat. 3066,
141d. at § 402
151d. at § 101,
161d. at § 403,
17 Pub. L. No. 100-590, 102 Stat, 2989 (1988),
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areas as subcontractors and suppliers. The reauthorization act also permits the SBA to appeal to
the department Secretary a decision not to break out a system component when the SBA's
Breakout Procurement Center Representative so requests. 18

Business Opportunity Development Reform of 1988 and Small Business
Competitiveness Demonstration Program Act of 1988 (Pub. L. No. 100-656)

The Business Opportunity Development Reform Act of 198819 was intended to combat
scandals involving the Minority Small Business/Capital Ownership Development Program
administered by the Small Business Administration under section 8(a) of the Small Business Act
and to remedy serious shortcomings in the day-to-day administration of that program.
Specifically, Congress found that the program "has generally failed to meet its objectives" and
that

too few concerns that have exited the Program have been prepared
to compete successfully in the open marketplace on competitive
procurements, and many concerns have developed an unhealthy
dependency on sole-source contracts by the time they are required
to leave the program. 20

Significantly, the Act prohibited SBA from operating any facet of the section 8(a) program
for political purposes, and imposed new criminal penalties on persons who falsely represented any
fact related to eligibility for the Program 2 1 In addition, the Act revised the SBA's administrative
procedures, set limits on the length of time a firm could be in the section 8(a) program, and
provided for a transition out of the program. 22 Moreover, the Act provided for competition
among firms within the program for contracts whose anticipated value would exceed $5 million
for manufacturing and $3 million for all other industries. 23 Finally, the Act established a
Government-wide goal for participation by small business concerns at not less than 20% of the
total value of all prime contracts and a goal for participation by small businesses owned and
controlled by socially and economically disadvantage individuals of not less than 5%,24

The Reform Act also created the Commission on Minority Business Development to
review and assess all Federal programs designed to promote and foster the development of
minority owned businesses, The Act charged the Commission with assessing the overall
effectiveness of the Minority Small Business and Capital Ownership Development Program,
including not only contract awards, but also development assistance, availability of capital, and

181d, at § 110,
19Pub, L. No. 100-656, 102 Stat. 3853 (1988)
201d. at § 101(a), 102 Stat, 3853 (1988)
21id. at §§ 403, 405.
22See generally id. at Titles II and III.
2 31d. at § 303(b), amending, 15 U.S.C. § 637(a)(1).
241d. at § 502, 102 Stat, 3881, amending 15 U.S.C. § 644(g).
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the policies and procedures of major procurement agencies. The Commission issued its final
report in September, 1992, which has been a major guide to this Panel.

Title VII of Pub. L. No. 100-656, the Small Business Competitiveness Demonstration
Program Act of 1988, established a test program to determine whether:

(1) the competitive capabilities of small business firms in certain
industry categories will enable them to successfully compete on an
unrestricted basis for Federal contracting opportunities,

(2) the use of targeted goaling and management techniques by
procuring agencies . . . can expand small business participation in
Federal contracting opportunities which have been historically low,
despite adequate numbers of qualified small business contractors in
the economy, and

(3) expanded use of full and open competition.., adversely affects
small business participation in certain industry categories .... 25

The test program was initially to run through December 31, 1992. However, it was extended
through September 30, 1996 by section 201 of Pub. L. No. 102-366.26

Four industry categories were chosen as "Designated Industy Groups" ("DIGs"):
construction;, refuse systems and related services; architectural and engineering services., and non-
nuclear ship repair, 27 Within each DIG, 40% of contracts (by dollar value) were to be awarded to
small businesses, with 15% going to "emerging small businesses," which the Act defined as a firm
whose size was 50% or less of the small busine3s size standard for firms doing the work required
by a contract.28 Section 150) of the Small Business Act, which creates the reservation for small
business, was amended within the DIGs to permit a total reservation for emerging small
businesses. 29

As initially passed, section 713(b) of the Act required co,,ered agencies to review their
performance with respect to achieving the 40% goal for each of the four DIGs on a quarterly
basis. So long as the goal was being met, contracts above the small purchase threshold were to be
awarded on an unrestricted basis (subject to set-asides under section 8(a) of the Small Business
Act and section 1207 of the FY 1987 Defense Authorization Act). 30 Otherwise, the agency was
required to restrict all awards above the small purchase threshold for small business. The
quarterly review, it turned out, could not be implemented effectively because data required to

251d, at § 711(b), 102 Stat, 3889-90.
26106 Stat, 986, 993 (1992),
271d. at § 717(a).
281d. at §§ 712(a), 718(b).
291d. at § 712(b), amending 15 U.S.C. § 644(j),
30 Section 1207 has been codified as 10 U.S.C. § 2323 by section 801 of Pub. L. No. 102484, the National Defense
Authorization Act for Fiscal Year 1993.
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make the determinations required by section 713 was not available in time to turn set-asides on
and off. In addition, there was confusion as to the use of set-asides under section 1207, which
were permitted so long as overall small business goals were being met and awards made without
set-asides for small business, but which were not permitted when small business goals were not
met and small business set asides were required to take priority over section 1207 awards. Pub.
L. No. 102-366 sought to remedy certain of these practical problems by substituting an annual
determination for the original quarterly goals.31

However, whereas section 713 had established the test at the agency level, section 202(b)
of Pub. L. No. 102-366 establishes the test at the buying activity level, As a result, small
businesses might have an exclusive preference for Army awards at Ft. Belvoir, Virginia, and
section 1207 entities might have a preference for Marine Corps awards at Quantico, Virginia,
even though these bases are in the same metropolitan areal The Panel believes that the buying-
activity is not the correct place to make the determination of the type of set-aside to use in each
DIG, and that Pub. L, No. 102-366 will add greater confusion for small businesses and small
disadvantaged businesses, While not part of the formal recommendations detailed below, the
Panel sug3ests that Congress review this feature of Pub. L. No. 102-366 over the next year to see
whether an actual problem has arisen,

Women's Business Ownership Act of 1988 (Pub. L. No. 100-533)

In 1988, Congress also passed the Women's Business Ownership Act of 198832 to amend
the Small Business Act, The purpose of the amendment is to stimulate the economy by aiding and
encouraging the growth and development of small business concerns owned and controlled by
women, The amendment did not change existing goals for small and small disadvantaged business
but requires separate goals for small business concerns owned by women, It also requires
separate reporting on the participation of women owned business in Government procurement
activity. Congress established the National Women's Business Council to review the status of
women-owned business nationwide and the impact of Federal, State, and local Governments'
assistance for women-owned businesses,

Department of Defense Authorization and Appropriations Acts

In addition to the above laws that have Government-wide applicability, Congress has used
various DOD Authorization and Appropriations Acts to mandate specific actions by DOD to
assist small and small disadvantaged business.

Department of Defense Authorization Act for FY 1987 (Pub. L. No. 99-661)

Section 1207 of this Act 33 required that, for FY87 through 89, DOD "exercise (its)
utmost authority, resourcefulness, and diligence" 34 in an effort to award 5% of designated

31See Pub. L. No, 102-366, § 202, 106 Stat. 986, 994-95 (1992).
32pub. L, N%!o. 100-533, 102 Stat, 2689 (1988).
33Pub, L. No. 99-661, § 1207, 100 Stat. 3973-75 (1986).
341d. at § 1207(c)(1), 100 Stat. 3974,
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procurement funds, though contracts or subcontracts, to small business concerns owned and
controlled by socially and economically disadvantaged individuals (as defined in 15 U.S.C. §
637(d)), to historically Black colleges and universities, or to minority institutes as defined by the
Secretary of Education. These three groups are frequently referred to as "1207 entities," The
purpose of this provision was to increase the number of section 1207 entities in the defense
industrial base. To fulfill that purpose, the Act required DOD to make technical assistance
available to such entities and permits the Secretary to award contracts on a sole-source basis so
long as the price for such contracts does not exceed "fair market costs by more than ten
percent, "5

Department of Defense Appropriations Act, 1990 (Pub. L. No. 101-165)36

Congress directed DOD and each of its purchasing and contracting activities to assist
small and minority-owned businesses to participate equitably in furnishing commodities and
services financed with funds appropriated under the act by increasing the resources and personnel
assigned to promote both small and disadvantaged businesses. 37 Another section of the same law
appropriated $8 million for incentive payments to prime contractors who use Native American
corporations as subcontractors,3 8

National Defense Authorization Act for FY90 and 91 (Pub. L. No. 101-189)39

Section 831 of this Act 40 extended the 1207 program through the end of FY93, Section
832 of the Act 4 1 provides that credit for meeting subcontracting goals can be granted for work
done by Indian tribes or tribal companies or by other companies working on Indian lands,
provided that not less than 40% of the workers directly engaged in performance of the work are
Indian, Section 834 of the Act 42 requires each military department and defense agency to
establish a test program for the negotiation of comprehensive small business subcontracting plans.
Under the test, prime contractors negotiate a single plan for all contracts in lieu of a single plan
for each and every contract, as required by 15 U.S.C. § 637(d), The purpose of the test is to
determine if such plans would reault in an increase in opportunities for small business concerns
under DOD contracts As originally passed, the test program subjected contractors who failed to
make a good faith effort to comply with its company-wide subcontracting plan to liquidated
damages under the Small Business Act, 43 Congress suspended this provision in the Small
Business Reauthorization and Amendment Act of 1990,44 The test began in October, 1990, and,
although it was scheduled to conclude in September, 1993, the program was extended for an
additional year by the FY93 Defense Authorization Act (Pub, L. No. 102-484).

35Md at § 1207(c)(3), 100 Stat, 3974,
36Pub, L. No. 101-165, 103 Stat, 1112 (1989),
371d, at § 9004, 103 Stat. 1129.
381d. at § 9103, 103 Stat. 1129.
39103 Stat, 1352 (1989).
401d, at § 831, 103 Stat. 1507,
4 lid. at § 832. 103 Stat, 1352, 1508,
421d. at § 834, 103 Stat. 1352, 1509-10,
43See Ij U.S.C. § 637(d)(4)(F).
"44Pub, L. No. 101-574, § 402, 104 Stat, 2814, 2832 (1990),

4-98



Defense Authorization Act for FY 1991 (Pub L. No 101-510)45

Section 831 of this Act established the mentor-prot6g6 pilot program:

to provide incentives for major Department of Defense contractors to
furnish disadvantaged small business concerns with assistance designed to
enhance the capabilities of disadvantaged small business concerns to
perform as subcontractors and suppliers under Department of Defense
contracts and other contracts and subcontracts in order to increase the
participation of such business concerns as subcontractors and suppliers
under Department of Defense contracts, other Federal Government
contracts, and commercial contracts,46 ,

The mentor-protdg6 pilot program is designed to "encourage large defense contractors to
enter voluntarily into agreements to enhance the capabilities of small disadvantaged businesses
(SDBs) to perform in the defense subcontract vendor base."47 The mentor business would impart
knowledge and skills necessary to help the small businesses to compete in the defense market,
DOD reimburses the mentor firm for the total amount of any payments made to the prot6g6 firm
as contract payments and for the mentor's costs of giving assistance to the prot6g6, Congress
intended that this program provide "a flexible framework for a mentor firm to develop SDBs
capable of meeting available defense opportunities and should foster the establishment of stable,
long-term business relationships," 48 Congress also expressed a hope that mentor firms would
work with both established and emerging SDBs,49

By permitting the Secretary of Defense to promulgate regulations as to the types of firms
permitted to participate in the programs, Congress expressed an intention that these regulations
should encourage graduates of the Small Business Administration's section 8(a) program to
participate as mentor firms,50 Subsequent subsections provided for a developmental agreement
between the parties, Congress intended that this agreement would include "agreed upon factors
to assess the protdg6 firm's progress under the program and parameters concerning the number
and type of subcontracts the prot6g6 firm may anticipate being awarded." 5 1 The procedures the
parties should follow in the event of termination should also be enumerated in the agreement. 52

Congress emphasized that the termination of the mentor-prot~g6 agreement should not be
construed as requiring the mentor and protdg6 to terminate or otherwise impair an existing
subcontract awarded under the program. 53 In addition, the mentor firms are permitted to recover

45104 Stat. 1485.
461d, at § 831, 104 Stat. 1607-12. The Panel also considered the mentor-protdgd pilot program as part of its
treatment of the problems of contract administration, See Chapter 2.1.9., supra.
47H.R. REP. No, 665, 101ST CoNG., 2D SESS, b30, reprinted In 1990 U.S. CODE, CONG. & ADMIN. NEws. 2931,
3187.481d.
491d,
501d.

52Id.
531d,
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some unpaid costs involved in participation in the program through Government credits. 54

Congress also emphasized that an increase in the number of subcontracts awarded to small
disadvantaged businesses would be the largest indicator of success of this program.55

Section 832 of this Act 56 amended section 1207 of the 1987 DOD Authorization Act by
adding a requirement that DOD provide "infrastructure assistance" to historically Black colleges
and universities, "Infrastructure assistance" included the establishment and enhancement of
programs in scientific disciplines, use of DOD personnel to assist faculty members in the
performance of defense related research, establishment of partnerships between historically Black
colleges and universities, minority institutions and defense laboratories, the use of scholarships in
disciplines critical to the national defense, and equipping or renovating laboratories for use in
defense work,

Finally, section 806(a)(1) of this Act 57 established the small purchase threshold at $25,000
by amending section four of the Office of Federal Procurement Policy Act,58 and provided that
this threshold would thereafter be adjusted for inflation every five years. The Small Business Act
was conformed to this threshold.

Defense Appropriations Act, 1991 (Pub. L. No. 101.511)59

In section 8077, Congress made available $8 million as incentive payments to contractors
that had approved subcontracting plans utilizing Native American-owned firms as subcontractors,
This action amended the Indian Financing Act of 197460 by authorizing the incentive payment of
an additional 5% of the value of a subcontract given to Indians, The Act also mandated the
"11maximum opportunity" for nonprofit agencies for the blind and other severely handicapped
individuals to participate as subcontractors and suppliers on DOD contracts.

Defense Appropriations Act for FY92 (Pub. L. No. 102-172)61

In section 8064A, Congress amended the Authorization Act of 1991 to redefine
disadvantaged small business concerns specifically to include business entities owned and
controlled by Indian tribes as defined in the Small Business Act, Native Hawaiian Organizations,
and qualified organizations employing the severely disabled,

54 1d.
551d. at 632,
56 pub, L, No, 101-510, § 832, 104 Stat. 1612.
5 71d. at § 806(a)(1), 104 Stat. 1592,
5841 U.S.C. § 403.

59104 Stat, 1856 (1990).
60Pub, L. No, 100-442, 102 Stat. 1763,
61105 Stat. 1150 (1991),
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Defense Authorization Act for FY92 (Pub. L. No. 102-190)62

Sections 811-814 of this Act authorized $15 million for infrastructure assistance to
historically Black colleges and universities, and minority institutions, $30 million for the Mentor-
Protdg6 Program, and $9 million for the Procurement Technical Assistance Cooperative
Agreement Program. 63 The Technical Assistance Program provides technical assistance in
distressed areas. It also authorized DOD to waive surety bonds for certain minority businesses
and to award construction contracts to contractors under the 8(a) program without the approval
of -- or consultation with -- the SBA, The Act set a goal of 30 contracts to be awarded to
minority businesses under the Minority Small Business and Capital Ownership Development
Program of the Small Business Administration,

Defense Authorization Act for FY93 (Pub. L. No. 102-484)64

In the 1993 Defense Authorization Act, enacted on October 23, 1992, Congress codified
all section 1207 related provisions in a single new section 2323 of Title 10.65 (Section 1207 of
Pub, L. No, 99-661 is the DOD preference program for small and disadvantaged business,
historically Black colleges and universties, and minority institutions,) In codifying section 1207,
Congress retained the 5% goal and extended thie program through the year 2000, Congress
mandated that the Secretary of Defense ensure that "substantial progress" is made in increasing
awards to the 1207 entities and required that the Secretary issue regulations to provide guidance
to contracting officers for making payments to the 1207 entities. The Act also requires the
issuance of regulations to guide contracting officers in providing incentives for prime contractors
to increase subcontract awards to 1207 entities and to emphasize the award of contracts to the
1207 entities in all industry categories, Further, the Act requires the issuance of guidance to
DOD personnel on the relationship between the section 2323 program, the 8(a) program (15
U.S.C. § 637(a)), and the small business set-aside program (15 US.C. § 644(a)). 66  The
Secretary is directed to establish policies to ensure that the current dollar level of contracts
awarded under the 8(a) program and the set-aside program are maintained and that
implementation of the 1207 program will not adversely affect these programs. Congress
authorized $15 million for "infrastructure assistance" to historically Black colleges and
universities, and minority institutions,

Section 802 of the Act directs the Secretary of Defense to enforce the requirement that
DOD contractors comply with the subcontracting requirements of section 8(d) of the Small
Business Act (15 U.S.C. § 637(d)).

Section 804 of the Act modifies the SBA's Certificate of Competency Program. The
modification requires that a contracting officer who determines that a small business concern is
nonresponsible notify the small business concern in writing of the determination, and inform the

62105 Stat, 1290 (1991).
63105 Stat. 1423-25.
64106 Stat, 2315 (1992).
6 5Thc other codified provisions are section 806 of Pub, L. No. 100-180 and section 832 of Pub. L. No. 101-189.
66Pub. L. No, 102-484, § 801, a. 'ing 10 U.S.C. § 2323(e)(5),
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small business concern that it has the right to request a determination of its responsibility by the
SBA. If the small business requests an SBA review, the small business must notify the
contracting officer in writing within 14 days after receipt of the contracting officer's notice. The
contracting officer may not award the contract during the 14 day period.

Section 805 of the Act extends the Comprehensive Small Business Subcontracting Test
Plan, established in Pub. Law No. 101-189, above, through September 30, 1994. The program
had been scheduled to expire on September 30, 1993. With respect to the Mentor-Prot6g6
Program, the Act requires DOD to publish and maintain any DOD policy relating to the program
in the DFARS, The Act also made changes to strengthen the program as it relates to the Small
Business Act, Specifically, the Act directs that the SBA may not make a determination of
affiliation or control based on the assistance a mentor firm provides to its prot6g6 under the
Program. Further, the Act prohibits the SBA from finding a disadvantaged small business
ineligible for assistance under the 8(a) program based on its participation in the Mentor-Prot~gd
Program, The Act also prohibits SBA from requiring a firm entering the Mentor-Prot~g6
Program to submit the agreement or any other document required by DOD to the SBA for review
or approval,

In section 807 of the Act, Congress authorized $55 million for the Mentor-Protdg6
Program, including $25 million solely for Mentor-Prot~gd programs involving major systems.
However, the DOD Authorization Act provided only $45 million for the program as a whole,

4.3.4.3. Law in Practice

As presently structured, the Small Business Act and DOD-specific legislation consists of
myriad ad hoc programs designed to help small businesses and various subcategories of small
businesses. The special groups covered by the law include small businesses owned and controlled
by socially and economically disadvantaged individuals, emerging small businesses, various ethnic
mincrities, such as Blacks, American Indians, Aleuts, Hispanics, Hawaiians, historically Black
colleges and universities, minority institutions, and women owned and operated small businesses.
The Small B- siness Act, particularly the section 8(a) program, is the broadest program created by
Congress to promote and fbster small business and small businesses owned and controlled by
socially and economically disadvantaged individuals, In 1992, the section 8(a) program accounted
for 49% of all DOD contract awards to minority business firms, a figure that totaled
approximately $5.2 billion, 67

Small Disadvantaged Business Set-Aside Program

Section 1207 of Pub. L. No, 99-661 gave DOD authority for other than "full and open"
competition to meet the goal of awarding 5% of its contract dollars to small and disadvantaged
business concerns, This authority has now been codified at 10 U.S.C. § 2323. Small and
disadvantaged businesses are detined in the same manner as th -se firms qualifying for assistance
under section 8(d) of the Small Business Act -- they must be owned by socially and economically

6 7 0IT.cc of the Secretary of Defense, Dircctoratc of Information Operations and Reports.
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disadvantaged individuals who have day-to-day management control. Awards under the program
are limited to small and disadvantaged businesses, historically Black colleges and universities, and
minority institutions. As administered today, the contracting officer must first determine that
there is a reasonable expectation of competition from at least two qualified sources ("the rule of
two"). Second, the contracting officer must reasonably conclude that the award price will not
exceed the fair market price by more than 10%. Third, the contract value must be over $25,000.
Congress also mandated that the small and disadvantaged business program should not displace
the small business program or the 8(a) program. The DOD order of precedence for set-asides is:
(1) total set-aside for small and disadvantaged business concerns, (2) total set-aside for small
business concerns; and (3) partial set-asides for small and disadvantaged businesses with
preferential consideration for small and disadvantaged business concerns. 68 Once a product or
service is procured successfully by a contracting office through the section 1207 set-aside
program, future requirements for that product or service are thereafter reserved as a set-aside. In
FY91, DOD awarded $4.4 billion, 3.5% of its prime contract awards, under the set-aside
program.

In practice there has been confusion over the meaning of the terms "economically and
socially disadvantaged," which are key terms in the Small Business Act as well, Congress
intended the terms to be more broadly construed in section 1207 than in section 8(a) of the Small
Business Act. 69 Congress likened section 1207 to small business set-asides under the Small
Business Act, considering both to be procurement policies, not business development programs,
like section 8(a), that requires considerable involvement by the SBA, Many firms that have
successfully completed or graduated from the 8(a) program are excluded from the 1207 program
because they exceed the size standard. There has been some consideration given to targeting the
section 1207 program to assist new and emerging small disadvantaged businesses. 70

The DOD report on the 1207 Program for FY91 indicates great variation in the success
rates of its commands. Some commands report awarding tenths of one percent of prime contract
dollars to 1207 entities while otheis have reported awards at double digit levels. 7 1 Overall,
subcontract awards to 1207 entities declined two-tenths of one percent in FY91 compared to the
preceding year, the first decrease since the inception of the program.72 The response rate to the
program by historically Black colleges and universities and minority institutions continues to be
slow. 73

Some critics have charged that the 1207 program -- combined with the Competitiveness
Demonstration Program -- has a negative effect on non-minority construction contractors.
During hearings conducted by the House Armed Services Committee in 1990, for example, one
witness testified that it has had an adverse impact on non-minority construction contractors,

6 8DFARS 219,504,
6 9 H.R. REP. No. 101-665, 101st Cong., 2d Sess, 319-21, reprinted in 1990 U.S. Code, Cong. & Admin. News

2931,
7 01d. at 322-23.
7 1S. REp,. No. 102-352, 102d Cong,& 2d Scss. 229,
7 21d.
7 31d. at 230,
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contrary to the congressional intent. In particular, the witness criticized the program because in
some geographic areas it foreclosed small businesses from bidding on most or all contracts in
FY89, since DOD relied on construction for a disproportionate share of minority participation.
This was exacerbated by the Small Business Competitive Demonstration Program which allowed
section 1207 set-asides for minority contractors while disallowing small business set-asides. The
witness also claimed that the 1207 program has increased construction costs to DOD because of
an effective lack of competition. Finally, the witness stated that it has been used by DOD to
undermine the Small Business Competitiveness Demonstration Program because a threshold that
had protected certain construction jobs from being set aside was lowered to a level that meant
virtually all defense construction jobs would be eligible for set aside. 74 However, these views
were sharply disputed by the Chairman of the Board of the National Association of Minority
Business, who argued that small business programs were protected by statute and regulation from
"intrusions by the SDB program." He also stated:

This falsehood that small businesses are losing contract
opportunities, as a result of the SDB Program, has been purposely
generated in some circles by opponents of any programs intended
to benefit the minority population of this country. The allegation
unfairly and unnecessarily seeks to alienate the small business
community and, as a result, everyone loses!75

Section 8(a) Program

Section 8(a) of the Small Business Act authorizes the Small Business Administration to
enter into all types of contracts with other agencies and to let subcontracts for performing those
contracts to firms eligible to participate in the program. Under the program, the SBA certifies to
an agency that the SBA is competent to perform a specific contract. Contracts under the program
may be either sole source or awarded on a competitive basis. If mutually agreeable terms and
conditions are established, the contracting officer is authorized to award the contract to the SBA.
In an acquisition offered to the SBA in support of the section 8(a) program, the competition takes
place among eligible 8(a) firms when: at least two eligible and responsible 8(a) firms will submit
offers; the award can be made at a fair market price; and the anticipated award price of the
contract, including options, will exceed $5 million for acquisitions assigned manufacturing
standard industrial classification codes and $3 million for all other acquisitions. In a competitive
situation, the contract'ng officer may negotiate directly with competing 8(a) firms. When an
acquisition exceeds the competitive threshold, the SBA may accept the requirement for a sole
source 8(a) award if:

7 4 Statement by Bill Crayon, representing the Associated Builders and Contractors, before the House Armed
Services Subcommittee on Investigatione, March 15, 1990.
75Statement by Clemon Wesley, Jr., Chairman of the Board, National Association of Minority Business, before the
Investigations Subcommittee, Committee on Armed Services, -louse of Representatives, April 30, 1992, (The Panel
heard many of these same points and divergent views on these special programs during a public comments session
held in the Rayburn House Office Building on July 31, 1992.)
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e There is not a reasonable expectation that at least two eligible and responsible 8(a)
firms will submit offers at a fair and reasonable price; or

e The SBA determines that an 8(a) concern owned and controlled by an economically
disadvantaged Indian tribe is eligible and responsible and needs the acquisition for its
business development.

The final report of the U.S. Commission on Minority Business Development concluded
that "mismanagement is so pervasive and so repetitive" in the 8(a) program that it cannot "be
presumed to have occurred merely as the result of chance." The Commission recommended the
termination of the program as part of the Small Business Administration and its transfer to
another Federal agency.7 6 Speaking in supporn of that finding, Weldon Latham, the General
Counsel of the National Association of Minority Business, said,77

While there is no question that the 8(a) program is the most
effective such program ever devised to significantly increase
minority business access to contracts in the federal marketplace, the
implementation of that program by the SBA and the treatment of
the constituent minority firms intended to be served by this
program, has often resembled that of a plantation mentality,

Similarly, a report by the General Accounting Office (GAO), published in January 1992,
noted that, in 76% of the cases it reviewed for the first 11 months of 1990, the SBA did not meet
the statutorily mandated 90 day limit to process applications. SBA does not know the full extent
of management and technical assistance provided to 8(a) firms because it does not track the
various forms of assistance provided by contractors and others. As of'October 1, 1991, only 57%
of the firms in the program had the required new or revised business plans approved by the SBA.
Without such plans, SBA cannot properly monitor the development of 8(a) firms, and the firms
themselves are statutorily ineligible for Government contracts. Nonetheless, SBA had chosen to
work with the firms rather than withhold contracts as required by law. Other criticisms of the
SBA program noted by GAO include failure to assure equitable geographic distribution of 8(a)
contracts, inadequate use of competitive bidding, and missing and inaccurate data,78

Small Business Competitiveness Demonstration Program

Congress created the Small Business Competitiveness Demonstration Program in 1988 as
part of the Business Opportunity Development Reform Act, The program is designed to deal
with the fact that many agencies, in order to assure small business participation in a fair
proportion of Federal procurements as mandated by Congress, tend to concentrate awards to

7 6 UNITED STATES COMMISSION ON MINORITY BUSINESS DEVELOPMENT, FINAL Ri;EPORT 48 (Sept. 1992).
77Weldoki Latham, General Counsel of the National Association on Minority Business, speaking before the Houso
Committee on Government Operations (July 28, 1992).
7 8 GAO, Small Business--Problems in Restructuring SBA's Minority Business Deveiopment Program 7-3 (RCED-
92-68, January, 1992) [hereafter GAO Small Business Report],
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small businesses in a limited number of categories, naturally dominated by small businesses,
through the use of set-asides. The agencies participating in the program, including DOD, are
required to establish a 40% small business participation goal within designated industry groups.
The participating agencies may count all contract awards of $25,000 or more to any small
business to determine if the goal is met.. Further, participating agencies are required to offer
contracting opportunities above the $25,000 small purchase threshold to small businesses as long
as small business participation does not fall below the specified goal. If a 30% goal79 is not met,
agencies reinstitute set-asides and use them until the goal is attained.

The Demonstration Program began on January 1, 1989, and has been extended through
September 30, 1996. According to the Office of Federal Procurement Policy (OFPP), the
objectives of the Demonstration Program "are largely being achieved" by the participating
agencies, including DOD.80 The Demonstration Program established 40% goals for Gmall
business participation in the four industry groups covered by the program. OFPP concluded that
the 10 participating agencies collectively have exceeded both the 40% small business goal and the
15% emerging small business award goals for all but one of the industry categories, Architectural
and Engineering Services, 8 1

Mentor-Prot6g6 Pilot Program

As noted above, this program was passed in 1990,82 implemented in 1991, and amended
during the Persian Gulf crisis in 1991,83 In its comments to the Panel, the Air Force Systems
Command noted that the 1991 amendment strengthened the original program by allowing mentor
firms to recover costs incurred in assisting prot6g6 firms as direct items of cost on defense
contracts, through indirect expense recovery or through separate contracts or agreements. 84 The
Air Force also commented that the future cost impacts of the amended program may be
substantial.85 Section 807 of the National Defense Authorization Act for 1993 continued the
pilot mentor-prot6g6 program and authorized $55 million for the performance of its functions, 86

This section directed the Secretary of Defense to publish DOD's policy on the program and any
regulations or guidance it has issued in the Department of Defense Supplement to the Federal
Acquisition Regulations.8 7 Congress also directed the Secretary to make certain changes to
strengthen the program's small business aspects.88

79The 30% goal is established by regulation rather than statute. It applies only to subclassifications within the four
dcsignatcd industry groups,80GAO Small Business Report at 2-3.
8 11d. at i.
82National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 831. 104 Stat, 1485, 1607
[1990).
3lpersian Gulf Conflict Supplemental Authorization and Personnel Benefits Act of 1991, Pub, L, No, 102-25, §

704(c), 105 Stal. 75, 119-120 (1991),
84Mcmorandum fromn Anthony J. Perfilio, SES, Command Counsel, Headquarters Air Force Systems Command,
Dcpartmcnt of the Air Force (Mar. 6, 1992).
851d,
86National Defense Au!horibation Act foc Fiscal Year 1993, Pub, L. No. 102-484, • 807, 106 Stat, 2448 (1992).
8 71d.
881d.
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"The U.S. Commission on Minority Business recently examined the Mentor-Prot6g6
Program and other congressionally mandated efforts to help small businesses and socially and
economically disadvantaged businesses by selective reallocation of Government contracts. The
Commission endorsed these efforts but concluded that they have been only partially successful, In
its final report, the Commission stated that goals are of "marginal utility" and that the goal setting
system is "mismanaged." 8 9 The Commission endorsed the idea of partnerships between large
firms and small disadvantaged businesses such as those promoted by the Mentor-Prot6g6
Program. However, since the program was authorized by Pub. L. No. 101-510, DOD has
approved only 17 Mentor-Protdgd Agreements. Some sources point out, however, this low figure
may be partially attributable to the turbulence that has accompanied the downsizing of the defense
industrial base, For many of these same reasons, company-wide contracting plans, authorized as a
test by DOD by Pub, L. No, 101-189 in 1990, have not resulted in a significant number of such
plans, even though private industry had indicated that the change would shift greater resources to
finding and qualifying more small business subcontractors, 90

A significant concern with the implementation of the program is that the close relationship
between the mentor and the prot6g6 could cause the prot6gd firm to lose its status as a small and
disadvantaged business under the Small Business Administration, Additionally, under current
SBA rules, an 8(a) firm must receive prior approval from the SBA before becoming a prot6g6 and
management assistance provided by the mentor firm is regarded as a management agreement
requiring SBA prior approval even though DOD had already approved the developmental
assistance provided by the mentor. Failure to obtain SBA approval could result in termination of
8(a) assistance to the prot6g6. 9 1

Summary

There are three general problem areas, all closely related, suggested by the Panel's
examination of the Small Business Act and the statutes applicable to DOD:

Volatility and Complexity of the Law: Over the years Congress has used the
Small Business Act, its various amendments, and DOD appropriations and
authorization acts as the primary means to promote a more equitable distribution
of Federal procurement dollars among small and minority owned businesses,
While these programs have had a generally positive impact, they are encumbered
by "needless bureaucratic entanglements" that, in the words of the Chairman of the
U.S. Commission on Minority Business Development, "strangle the lifeblood from
businesses owned by minorities , ,, "92 Frequent changes to the small business
statutes detract from the cohesiveness of the effort as a whole, even as they create
a system that is complex, confusing, and uncertain. Myriad certification processes
have also developed over the years that are cumbersome, duplicative, and time-

89 U S, COMMISSION ON MINORITY BUSINESS, FINAL REpORT 21, 36 (Sept. 1992),
9 01d. at 77.
91S, RP,, No, 102-352, 102d Cong., 2d Sess. 231-32,
92U,S. COMMIS:OION ON MINORITY BUSINESS DiEVELOPMENT, FINAL REPOR' xii (Sept, 1992),
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consuming. 93 Burdensome as they are, certification and eligibility criteria are only
parts of a complex administrative scheme that varies by program and agency,
compounding the confusion that surrounds current efforts to promote small
business concerns. The Panel believes that the small business area is characterized
by a patchwork of legislative and administrative efforts, often based on expediency
and good intentions rather than on a global view of how small businesses are to be
helped by Federal procurement programs,

" Need For Clear Goals And Objectives: The problem of complex and constantly
changing statutes is compounded by the absence of clear legislative goals and
specific objectives. Many of the enacted programs contain no statutory language
explaining the need for the program, its rationale, or its purpose. Often the
purpose of a statute is expressed solely as "to promote small business," a vague
statement at best, Pub. L, No, 99-661, for example, created the special program
for historically Black colleges and universities, and minority institutions but does
not explain the necessity for the program, how to judge its success, or how to
integrate the program with other measures designed to assist minority business,
Likewise, the legislative history of Pub, L, No, 101-574 does not fully explain the
congressional decision to suspend the liquidated damages provision of the
comprehensive small business subcontracting plan, 94 This lack of legislative clarity
naturally leads to great difficulties for those who must administer these programs,
particularly the Offices of Small and Disadvantaged Business Utilization in OSD,
the uniformed services, and the defense agencies. Despite the great personal
dedication of those who execute DOD small business policies, compliance with
uncertain and frequently changing program goals represents a burden on the DOD
procurement process that adds time, cost, and administrative overload.

" Need For Streamlined Acquisition Procedures: The legal complexity and
unclear objectives surrounding the small business area also highlight the need for
streamlined acquisition procedures, While many of the programs outlined above
have been "reinforced" by a variety of compliance mechanisms, including the added
"visibility" of individual reporting requirements and mandatory SBA involvement,
the net effect of these measures is an overlay of procedural impediments that
cannot always be justified by the value they add to the process. It is clearly in the
best interests of the Government to reduce these burdens wherever possible as it
seeks to reduce overhead costs in an era of reduced defense resources, Moreover,
there was a surprising consensus from the small business community on the need
to simplify the contracting process in order to make it easier for small businesses of
all kinds to compete for procurement dollars, In particular, simplified purchase
procedures, reductions in required paperwork during all phases of the contracting
process, and wider access to procurement information were the factors
consistently cited by the small business community as being important concerns.

931d. at 12.
94Pub, L. No. 101-574, 104 Stat, 2814 (1990),
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4.3.4.4. Recommendations and Justification

General Recommendations

There are a number of reasons why this Panel refrains from making a more detailed and
comprehensive set of recommendations concerning the Small Business Act, the most important of
which is that this responsibility was not mandated by its charter. The body which was given that
mission, the President's Commission on Minority Business Development, has spent several years
compiling a report whose completion in September, 1992, marks the beginning of a period in
which small business issues will be given intense scrutiny. Because DOD is an important
stakeholder in this process, however, it is appropriate to state here some conclusions that may
have a bearing on this larger debate.

Congress Should Replace the Current Patchwork of Small
Business Laws With a Comprehensive and Coherent Program
With Clearly Stated Objectives.

The frequent changes in the laws affecting small and minority business create confusion
and uncertainty for administrators and contracting officers and, perhaps more importantly, among
the intended beneficiaries of the legislation, The lack of clear objectives also makes it difficult for
administrators in both the SBA and DOD to properly implement the law and issue necessary
regulatory guidance,

II

Congress Should Look Closely at Ways to Augment its Effort
to Help Small Business, Especially in Promoting Minority
Business.

Present efforts to promote small business largely focus on goal-setting as a means to
reallocate Federal procurement dollars to small businesses and small businesses owned and
controlled by socially and economically disadvantaged individuals. While the objective remains
laudable, this approach has also led to persistent problems: the frequent need to "fine tune"
programs; ever-increasing numbers of reports and certifications; and continued expressions of
dissatisfaction by many of the intended beneficiaries of these programs. While access to
procurement opportunities represents an important component in encouraging support for small
business, two other equally significant needs are access to capital and access to training. These
neglected legs of the "triad" of support to small business have been specifically addressed by the
Commission on Minority Business Development. The Panel recommends those findings to the
Congress as being consistent with our own.
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M

In Accordance With the Provisions of the Federal Advisory
Committee Act, the Secretary Of Defense Should Give
Appropriate Conr'Iferation to the Appointment of a DOD
Advisory Committee oni Small Business.

The Panel teceived testimony and recommendations on this point from several
representatives of the small business community, particularly the National Association of Minority
Business (NAMB). In suggesting a rationale for this committee, NAMB said,

... it would provide general defense policy advice to the Secretary
of Defense concerning small business matters, any prospective
change in policy affecting small business procurement programs,
matters arising in connection with the administration of small
business policy of the Department of Defense, and the effect of
small business policy initiatives on the small business community.
The Committee would advise, consult with, and make
recommendations to the Secretary of Defense and other relevant
agencies on defense related small business issues, It would serve as
an objective source of knowledge and information on developments
in the public and private sector which relate to small business
concerns, 95

In considering this recommendation, the Panel notes the far-reaching effort that DOD has
made to implement both the spirit and the letter of the laws affecting small business, despite the
problems caused by frequent changes in those laws, In particular, the Offices of Small and
Disadvantaged Business Utilization throughout DOD have been the focal points for this effort, as
well as an important forum for the exchange of information on small business issues. However, a
high-level committee along the lines proposed by NAMB could provide useful and timely advice
to the Secretary of Defense, Given the need for DOD to make further progress on small business
issues, the present Panel recommends that the Secretary of Defense give appropriate
consideration to creating this body.

4.3.4.5. Relationship to Objectives

The Panel recommends the statutory changes set out below in the belief that they will
promote wider participation of small business concerns in DOD contracting, particularly by
disadvantaged and minority business concerns. The Panel's objective is to increase the
opportunities for these entities to participate in DOD contracting while at the same time reducing
the administrative burden for both the Government and its suppliers,

"95Letter from Dwight Weaver, National Association of Minority Business to Acquisition Law Task Force, Subject:
Small Business Advisory Committee, Nov. 13, 1992,
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4 3.4.6. Specific Recommendations and Proposed Statutes

4.3.4.5,1. Small Businesm Act

Miscellaneous

The Panel recommends that the following sections of the Small Business Act be retained
without modification: 15 U,S.C. § 631; 15 U.S.C. § 631a; 15 U.S.C. § 63 Ib; 15 U.S.C. § 632; 15
U.S.C. § 636, and 15 U.S.C. § 638.96

Direct Contracting With Small Business Under Section 8(a)

Amend

Under present law and regulations, contracts are awarded to minority small businesses
under the SBA section 8(a) program by the contracting agency awarding a contract to SBA and
SBA awarding a contract to the small business, Usually both contracts contain or reference a
"tripartite agreement" which, among other things, permits the contracting agency to bypass the
SBA for most contract administration matters and gives the small business the benefit of the
Changes and Disputes clauses, Both contractors and DOD agencies commented that this
contractual structure is overly complex, redundant, and unnecessary, The Panel recommends an
amendment to section 8(a) of the Small Business Act, 15 U.S.C. § 637(a), to permit the
contracting agency to award a contract directly to the small business unless the contracting officer
or the small business specifically requests that SBA be a signatory to the contract. This
amendment would not affect any other assistance that SBA normally offers to small businesses.
The language of the proposed amendment is as follows:

§ 637. Additional powers

(a)(1) It shall be the duty of the Administration and it is hereby
empowered, whenever it determines such action is necessary or
appropriate.-

(A) to enter into contracts with the United States
Government and any department, agency, or officer thereof having
procurement powers obligating the Administration to furnish
articles, equipment, supplies, services, or materials to the
Government or to perform construction work for the Government.
In any case in which the Administration certifies to any officer of
the Government having procurement powers that the
Administration is competent and responsible to perform any specific
Government procurement contract to be let by any such officer,
such officer shall be authorized in his discretion (i" to let such

96The Panel did not review 15 U.S.C. §§ 633, 634, and 635 because they deal with the organization and general
powers of the Small Business Administration and, as such, do not bear on DOD procurement,
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procurement contract to the Administration upon such terms and
conditions as may be agreed upon between the Administration and
the procurement officer or (ii) to award such procurement contract
directly to a socially and economically disadvantaged small business
designated by the Administration provided that the small business
does not request that the award be made throuah the
Admninistration. Whenever the Administration and such
procurement officer fail to agree, the matter shall be submitted for
determination to the Secretary or the head of the appropriate
department or agency by the Administrator ....

Implementation of Simplified Acquisition Threshold

Amend

In order to implement the simplified acquisition threshold, the Panel recommends that
section 8(d) of the Small Business Act, 15 U.S.C. § 637(d), be amended to change the phrase
"small purchase threshold" wherever it appears to "simplified acquisition threshold;" that section
8(e) of the Act, 15 U.S.C. § 637(e), be repealed in its present form and replaced with the
language shown below, and that sections 8(f), 8(g), and 8(i) of the Small Business Act, 15 U.S.C.
§ 637(f) and (g), be deleted:

(0 P.ocu,- E NOTiCg.---Publication, notification, and
availability requirements for solicitations leading to the award of
contracts for property and services are those set forth in section 18
of the Office of Federal Procurement olicy ActL(4 J1U.. § 416).

In addition, section 8(h) of the Act should be repealed since it duplicates 10 U.S.C. § 2304(f) and
41 U.S.C. § 253(f). Finally, section 80) of the Act should be renumbered as section 8(f), 15
U.S.C. § 637(n,.

To implement the simplified acquisition threshold, the Panel also recommends the
following amendment to section 150) of the Small Business Act, 15 U.S.C. § 6440):

(j) Each contract for the procurement of goods and services which
has an anticipated value not in excess of the small cFh
simplified acuisition threshold and which is subject to small
jim.liflid purchase procedures prescribed by IQ0LS._C§ 2304(g)
or 41 U.S.C. § 253(g) shall be reserved exclusively for small
business concerns unless the contracting officer is unable to obtain
offers from two or more small business concerns that are
competitive with market prices and in terms of quality and delivery
of the goods or services being purchased provided, however, that
nothing in this subsection shabeLI.construed as preclu ing th

r f conuh value not in excess of the simplified
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ggquisition threshold under the authority of section 8(a) of this Act
(15 U.S.C. § 837(a)), section 2323 of Title 10 or under section 712
of Publi Law 100-656. In utilizing these procedures, contracting
officers shall, wherever circumstances permit, choose a method of
payment which minimizes paperwork and facilitates prompt
payment to contractors.

4.3.4.6.2. Public Laws

Subject to its overall recommendation that Congress make a comprehensive revision of all
small business and small disadvantaged business statutes affecting Federal procurement generally
and DOD procurement specifically, the Panel recommends that the small business portions of the
following public laws be retained: Pub. L. No, 99-272; Pub. L, No. 101-165; Pub, L. No. 101-
189; Pub. L, No, 101-51 1; Pub. L. No, 102-172; Pub. L, No, 102-190; Pub, L, No. 102-366,

Mentor Protig6 Pilot Program (Pub L. No. 101-510)

Retain

The Panel recommends that this statute be retained as written, Because this is a recent
statute for which the implementation process was only begun one year ago, time should be given
for the program to be set into motion and its provisions observed in practice before any changes
are made. Congress has endorsed this recommendation by retaining the statute in the 1993
National Defense Authorization Act and by providing for its implementation in the regulations.

Small Business Subcontracting Plans

No Action

The Panel was urged by many commentators, in Government, industry and small business,
to recommend the immediate implementation of company-wide small business subcontracting
plans by amending 15 U.S.C. § 637(d). Industry, in particular, stated that the contract-by-
contract reporting required by current law and regulation is burdensome and costly. In response,
small business took the position that under the present structure, there would be no assurance that
small businesses got "high technology" work (versus construction or janitorial work) without
imposing contract..by-contract requirements,

A number of commentators also stated that the current structure of small business
contracting could be made more effective if offerors were required to submit small business plans
at the time of consideration for contract award and if award factors included the extent of
minority participation in planned subcontracts. Alternatively, some suggested that achievement of
subcontracting goals should be reflected in increased award or incentive fees ur in authorized
profit levels, No one spoke in favor of liquidated damages for failure to comply with a
subcontracting plan, with many stating that liquidated damages were "overkill" that could not
practically be implemented.
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In light of these somewhat conflicting positions and the absence of data concerning the
effectiveness of company-wide subcontracting plans, the Panel recommends that: the liquidated
damage provisions in 15 U.S.C. § 637(d), which are today suspended, 97 remain suspended until
the end of the test program; but that Congress immediately take up the issue of small business
subcontracting upon the termination of the test program created by Pub. L. No. 101-189.

Certificates of Competency

Repeal

Section 804 of the 1993 Defense Authorization Act modifies the Certificate of
Competency procedures solely for DOD contracts. Because it applies only to DOD contracts, it
is likely to be burdensome to small business, since it will require small businesses to comply with
two different statutory requirements, one for DOD and another for civilian agencies. The Panel
can discern no value added by this section and recommends that it be repealed to revert to the
former system so that small business is not confronted with two regulatory schemes.
Alternatively, the 14 day notice period should be shortened to 5 days with an added option for the
contracting officer to refer a dispute over a contractor's responsibility directly to the SBA for a
COC, If this section is not repealed, it should be expanded to apply both to DOD and civilian
agencies to spare small businesses the burden of a complex, dual system. Finally, the application
of either alternative should be expanded to encompass all small business, 98

9 7Sce Pub. L, No. 101-574, § 402, 104 Stat, 2832 (1990).
"98The Panel received a written comment on this point from the SBA: "While the SBA supports repeal of this
legislation, we cannot conceive of any reason that the problem resulting from (it) should be imposed on other
Federal agencies." Letter, Robert J. Moffitt, SBA Associate Administrator for Procurement Assistance to Donald H.
Freedman, Executive Secretary, Acquisition Law Advisory Panel, Dec, 3, 1992,
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4.3.5. 25 U.S.C. § 1544

Additional compensation to contractors of Federal agency

4.3.5,1. Summary of the Law

This section allows a contractor working for a Federal agency to pay an additional amount
of compensation equal to 5% of the amount paid, or to be paid, to a subcontractor or supplier if it
is an Indian organization or Indian-owned enterprise.

4.3.5.2. Background of the Law

This law was passed as part of Pub, L. No. 100-442 in September, 1988.1 The law was
addressed in HR. Comm. Rep. No. 100-838,2

4.3.5.3. Law in Practice

According to the Office of the Small and Disadvantaged Business Utilization, Office of the
Under Secretary of Defense for Acquisition, they have no knowledge of DOD money paid under
this section nor any related effect on DOD acquisition. However, they also stated that this issue
was of great concern to the Indian and minority business community, presumably because of its
impact upon non-DOD Government procurement.3 This statute puts the Bureau of Indian Aftkirs
(BIA) in much the same position with respect to Indian contracts that the Small Business
Administration exercises in administering the 8(a) program, Those functions include issuing
certificates of competency and resolving other contract disputes that may arise with Indian-owned
concerns seeking to do business with the Federal Government,

The law is a relatively recent one, so BIA currently has no dollar figures available on the
amount of DOD dollars affected by this statute, However, there is some reason to think that, like
other set-asides, there may be an undetermined amount at the subcontracting level, Many tribal
industries, for example, compete with a variety of second and third-tier subcontracts, especially in
supplying clothing, electronics, and other piece-work goods to prime Federal contractors,

4.3.5.4. Recommendation and Justification

Retain

This is a new program with clear potential for fostering productive mentor-prot$g6 type
relationships. Although this law now has minimal impact on DOD, it is also possible that Indian

IAct of Sept. 22, 1988, Pub, L. No, 100-442, § 504, 102 Stat. 1763, 1765.
2 HR, REP. No, 838, 100th Cong., 2d Sess, 6 (1988),
3 Letter from the Office of the Small and Disadvantaged Business Utilization, Office of the Under Secretary of
Defense for Acquisition (May 28, 1992).
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subcontractors and suppliers developed under this program could be viable competitors for DOD
contracts in the future. Because of this potential, as well as minimal present impact on DOD
contracting, the Panel recommends retention.

4.3.5.5. Relationship to Objectives

Retaining this statute will assist in establishing a balance between an efficient process and
socioeconomic policies.
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4.3.6. 41 U.S.C. § 417a

Procurement data

4.3.6.1. Summary of the Law

This law requires each Federal agency to report to the Office of Federal Procurement
Policy "the number of small business concerns owned and controlled by women and the number of
small business concerns owned and controlled by socially and econonically disadvantaged
business, by gender, that are first time recipients from such agency."

4.3.6.2. Background of the Law

This section, passed in 1988 by the 100th Congress, was enacted as part of the Women's
Business Ownership Act of 1988 to enhance business opportunities for women owned
businesses. 1

4.3.6.3. Law in Practice

When a contract is signed, DFAR 204.6 requires DOD to process DD Form 350 which
contains the information to fulfill the requirements of this statute. According to the Deputy
Assistant Administrator for Federal Procurement Policy, this information is collected
automatically by their office through the use of contract establishment numbers and comparison to
previous years.2 Therefore, t1is section imposes no additional reporting requirement on any
Government agency.

4.3.6.4. Recommendation and Justification

Retain

Because this statute imposes no great administrative burden on any Government agency
but provides a means of collecting useful information, the Panel recommends its retention.

4.3.6.5. Relationship to Objectives

Retention of this section promotes the Panel's objective of fulfilling reporting requirements
by using data that already exists and is already collected without imposing additional
administrative burdens,

IWomen's Business Ownership Act of 1988, Pub. L. No. 100-533, § 502, 102 Stat. 26811, 2697,
2 Telcphonc interview with the Deputy Assistant Administrator for Federal Procurement Policy (May 4, 1992).
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4.4. Protection of the Environment

4.4.0. Introduction

The Panel reviewed a number of statutes on environmental protection in order to
determine if any of them represented an unusual burden upon DOD or its contractors. While
some, such as the Marine Mammal Protection Act (10 U.S.C. § 7524), were primarily intended to
correct specific defense policies, most were not. Eventually, only three statutes were selected for
an in-depth review: the Clean Water Act (33 U.S.C. § 1368); the Clean Air Act (42 U.S.C. §
7606); and the Resource Recovery & Conservation Act (RCRA, 42 U.S.C. § 6962). All three
laws clearly affect Government procurement, either by requiring contracts to contain
implementing clauses or, in the case of RCRA, by directing agencies to establish "affirmative
procurement programs." However, none of these laws contain provisions which appear to be
unreasonable or to have an unusual impact upon defense-related firms, For that reason, all three
of the laws reviewed here are recommended for retention without further amendment.

The Panel was aware of a September, 1989, report of a special environmental panel
assembled under the auspices of the Defense Matnagement Review, which uncovered 78 Federal
statutes (as well as four Executive Orders and 8000 pages of regulations) that directly or
indirectly affected the acquisition process, 1 However, when the Panel reviewed these 78 items,
most were found to apply to businesses generally -- and hence did not warrant a special exception
for DOD contractors -- or were related to environmental reporting or potential cleanup issues for
DOD. Those concerns, while important, were only indirectly related to acquisition law.

While the Defense Management Review (DMR) Panel recommended a number of changes
to individual statutes, one of its principal findings deserves special mention here:

A holistic approach to (environmental, safety, and
occupational health) must begin with Congressional review of the
patchwork quilt of Federal environmental laws, Recodification into
a unified, consistent, and simplified scheme is essential. Currently,
Federal agencies expend a large portion of their (environmental)
resources compiling and filing reports -- not improving
manufacturing processes, identifying environmentally safe
substitutes for hazardous materials and developing environmentally
sound advances in technology.2

Although three years have elapsed since the publication of this report, there is abundant
evidence that the need identified by the DMR report has become progressively more acute. A
study completed by the General Accounting Office (GAO) in October 1992, for example,
documented a number of cases which had arisen concerning discrepancies in DOD reimbursement

IUS. Dept. of Defense, Defense Management Review Background Analysis: Environmental Panel, September,
1989, Washington, DC,, pp. 1-2.

2 1d., p. 5.
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of three large defense contractors for the costs they had incurred at four Superfund cleanup sites.
Although these reimbursements already totaled $50 million through mid-1992, the GAO report
noted that the potential for "future payments could be many hundreds of millions of dollars.'"3

The report also noted the inconsistencies in the reimbursements allowed by Government
contracting officers, actions that differed widely in both form and substance despite the high-
dollar stakes which were involved. And it was admirably concise in summing up the principal
reason for these inconsistencies: "These variations can occur because federal acquisition laws,
regulation3, and policies do not provide specific guidance to decision makers on how to treat
environmental cleanup costs."'4

As is the case with that part of this report dealing with small business, the Panel finds that
environmental law is a field in which defense and defense acquisition are simply two stakeholders
among a number of others. Accordingly, the Panel did not attempt to make the comprehensive
revision suggested by the DMR report, leaving that task for others with particular expertise in
environmental issues.

3U.S., General Accounting Office, Environmental Cleanup: Observations on Consistency of Reimbursements to
DOD Contractors, GAO/NSIAD 93-'47, October 22, 1992, Washington, DC p. 1.
41d,, p. 2.
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4.4.1. 33 U.S.C. § 1368

Clean Water Act

4.4.1.1. Summary of the Law

Section 1368 (section 508 of the Clean Water Act) prohibits Federal agencies from
entering into procurement contracts that are to be performed at any facility from which a
conviction of the contractor under section 1319(c) of Title 33 arose.1 When the Environmental
Protection Agency (EPA) certifies that the condition giving rise to the conviction has been
corrected, the prohibition is lifted. 2

The EPA is instructed to establish notification procedures to facilitate Federal agencies'
compliance with the Act.3 The original statute called upon the President to issue an order
requiring relevant Federal agencies to "effeetute the purpose and policy of this chapter."4 Also,
the President is authorized to provide exemptions from the prohibition when he determines an
exemption to be in the paramount national interest. 5 Finally, the statute requires the President to
report to Congress any exemptions granted6 and the measures taken to implement the Act's
provisions.7

4.4.1.2. Background of the Law

Congress enacted the statute in 1972 as a parallel provision to a 1970 amendment to the
Clean Air Act8 so that the Federal Government would not patronize or subsidize polluters
through its procurement practices. 9 No evidence of resistance to the enactment of this statute can
be found in the legislative history, and the House, Senate, and Conference versions of the bill
were substantially the same 10 The Senate report did elaborate on the statute's facility specific
scope. A second plant within a corporation seeking a contract unrelated to a violation at the first
plant should be not be barred from bidding and receiving the contract. However, if the second
plant were to bid and transfer other work to the violating plant, the intent of the statute would be
circumvented, and in such a case the second plant would be barred from bidding until the first
plant returns to compliance.11 The report also emphasizes that in order for the statute to be

133 U.S.C, § 1368(a),
21d.
333 U.S.C. § 1368(b).
433 U.S.C § 1368(c).
533 U.S.C. § 1368(d),
61d.
733 U.S.C. § 1368(e),
842 U.S.C. § 7606.
9S, REP. No.414, 92d Cong., 2d Seas. (1972).
10S. CONE. REP. No. 1236, 92d Cong&, 2d Sass. (1972).
1 IS. REP. No. 414, 92d Cong., 2d Seass. (1972).
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effective, the EPA must quickly and accurately apprise Federal agencies of a facility's current
status. 1

2

In 1987 and 1990, Congress amended section 1319 and expanded the number and types of
violations that can serve as bases for debarment from procurement contracts. 13

4.4.1.3. Law in Practice

The Federal procurement provisions of both the Clean Air and Clean Water Acts (Acts)
were implemented by Exec. Order No, 11738,14 FAR subpart 23,1,15 and EPA regulations part
15.16 The Executive Order authorizes the EPA to compile and maintain a list of violating
facilities and issue appropriate rules and regulations, forbids Federal procurement from facilities
on the list, instructs that procurement regulations be amended to require insertion of compliance
conditions into procurement contracts, establishes exemption procedures, and restricts application
of the Acts to facilities within the United States. 17

Regulations have been written in accordance with the Executive Order. Contracts and
subcontracts under $100,000 are exempt from the debarment and contracting requirements of the
Acts and the regulations, if the facility to be used is not listed by the EPA for a conviction under
the Acts,18 Nonexempt contracts must certify, whether the facilities to be used are listed by the
EPA, that the contractor will notify the contracting agency of any indication that the EPA is
considering listing a facility to be used, and that every nonexempt subcontract will include the
same certifications, 19  Furthermore, the contractor must agree: to comply with certain
requirements of the Acts and regulations and guidelines issued thereunder;, that no work will be
performed at a listed facility;, to use best efforts to comply with clean air and water standards at
the facility to be used; and to insert these promises into any nonexempt subcontract. 20

The EPA has established two mechanisms by which a facility can be listed, Mandatory
listing occurs automatically upon conviction for a listed offense. 2 1 Discretionary listing follows a
listing proceeding initiated by a recommendation from an EPA official, state governor, or member
of the public which determines if there is a record of continuing or recurring noncompliance with
clean air or water standards at the recommended facility.2 2 Procedures for removing a facility
from the list of violating facilities have also been established.23

121d. at 3749-50.
13Water Quality Act of 1987, Pub, L, No, 100-4, § 312, 101 Stat, 42-45-, Oil Pollution Act of 1990, Pub, L, No,
101-380,§ 4301(c), 104 Stat, 484, 537.
14 Excc, Order No, 11,738, 38 Fed, Reg, 25161 (1973),
1548 C.F,1R, § 23,101 etseq,
1640 CF.R. § 15.1 etseq,

17Excc. Order No, 11,738, §§ 2, 3, 4, 5, 8, 10, 38 Fed, Reg, 25161 (1973),
1848 C.F.R, §§ 23.104(a)-(b), 23.105(b).
1948 C.F,R, § 52.223-1,
2048 C.F,R, § 52,223-2.
2140 C.F,R, § 15.10.
2 240 CF.R, §§ 15.11-15.
2340 C.F.R. §§ 15,20-27,
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4.4.1.4. Recommendation and Justification

Retain

It is recommended that no change be made to this statute. Section 1368 does not require
the establishment of affirmative compliance structures by Government contractors. In a relatively
limited and costless fashion, the statute and the regulations issued to implement it ensure that the
Federal Government does not knowingly or unwittingly enhance the profitability of violating the
Clean Water Act, The environmental cost of tampering with this statute outweighs the
incremental streamlining benefit its revision would provide,

4.4.1.5. Relationship to Objectives

Because this statute does not place unwarranted burden on the procurement process and
serves the important socioeconomic goal of promoting environmentally safe practices, its
retention is consistent with the Panel's objectives concerning the proper balance between sound
acquisition and socioeconomic policies,
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4.4.2. 42 U.S.C. § 7606

Clean Air Act

4.4.2.1. Summary of the Law

Section 7606 (section 306 of the Clean Air Act (the Act)) prohibits Federal agencies from
entering into procurement contracts that are to be performed at any facility from which a
conviction of the contractor under section 7413 of Title 42 arose. 1 When the EPA certifies the
condition giving rise to the conviction has been corrected, the prohibition is lifted,2

The EPA is instructed to establish notification procedures to facilitate Federal agencies'
compliance with the Act.3 The statute calls upon the President to issue an order requiring
relevant Federal agencies -to "effectuate the purpose and policy of this chapter."4 A'so, the
President is authorized to provide exemptions fron, the prohibition when he detelmines an
exemption to be in the national interest,5 i-,•;ly, the statute requires the President to report to
Congress any exemptions granted and the mi'•aures taken to implement the Act's provisions, 6

4.4.2.2. Background of the Law

Congress enacted the statute in 1970 so the Federal Government would not patronize or
subsidize polluters through its procuremtnt practices,7 The ultimately adopted House Conference
version of the bill was more limited than the original Senate bill, which extended the procurement
ban to any person not in compliance with a Federal court order issued pursuant to the Act,G The
statute is far less expansive than a bill introduced by Senator Cook of Kentucky, He criticized the
statute for basing procurement prohibitions only upon "knowing violations" of standards of the
Act, as had been set out in 42 U.S.C. § 7413(c)(1) prior to the 1990 amendmnents, and for banning
individual facilities rather than entire companies for noncompliance with the Act, 9

The Nixon Administration expressed reservations about sectior 7606. Health, Education
and Welfare Secretary Robert Finch was concerned that effective enforcement would require
"very substantial and probably unwarranted" expense and stated enforcement would be
accomplished more simply and directly through Federal or state enforcement of the Act's air

ISee 42 U.S.C. § 7606(a),
21d,
3See 42 U.S.C. § 7606(b),
442 U.S,C § 7606(c).
5See 42 U.S.C. § 7606(d).
6See 42 U.S.C. § 7606(c).
7See S. REP., No, 414, 92d Cong., 2d Sess.83-84 (1972), reprinted in 1972 U.S.C.C.A.N. 3668, 3749.
8 See HR, CONK, REP, No, 1783, 91st Cong,, 2d Sess.56-57 (1970), reprinted In 1970 U.S.C.C.A.N. 5374, 5389.
9 See Senate Debate, Sep. 22, 1970, in Legislative History of the Clean Air Act Amendments of 1970, at 343-47
(testimony of Senator Cook).
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quality and emission standards. 10 The American Mining Congress also lobbied against section
7606, criticizing it as administratively unworkable and commenting that "[ilt could result in the
inability of the government to procure essential commodities." 11 The National Steel Corporation
condemned the disqualification of offenders from Government business as "unduly severe" in light
of the "effective deterrent" effect of the other penalty provisions in the Act, 12

In 1990 Congress amended sections 7606 and 7413 and expanded the number and types
of violations which can serve as bases for debarment from procurement contracts, 13 Among the
offenses added to the list is the negligent placing of another in imminent danger of death or
serious bodily injury by the negligent release of a hazardous air pollutant. 14

4.4.2.3. Law in Practice

The Federal procurement provisions of both the Clean Air and Clean Water Acts (the
Acts) were implemented by Exec, Order No. 11738,15 FAR subpart 23.1,16 and EPA regulations
part 15.17 The Executive Order authorizes EPA to compile and maintain a list of violating
facilities and issue appropriate rules and regulations, forbids Federal procurement from facilities
on the list, instructs that procurement regulations be amended to require insertion of compliance
conditions into procurement contracts, establishes exemption procedures, and restricts application
of the Acts to facilities within the United States. 18

Regulations have been written in accordance with the Executive Order, Contracts and
subcontracts under $100,000 are exempt from the debarment and contracting requirements of the
Acts and the regulations, if the facility to be used is not listed by the EPA for a conviction under
the Acts. 19 Nonexempt conti acts must certify: whether the facilities to be used are listed by the
EPA, that the contractor will notify the contracting agency of any indication that the EPA is
considering listing a facility to be used, and that every nonexempt subcontract will include the
same certifications. 20  Furthermore, the contractor must agree: to comply with certain
requirements of the Acts and regulations and guidelines issued thereunder, that no work will be
performed at a listed facility, to use best efforts to comply with clean air and water standards at
the facility to be used, and to insert these promises into any nonexempt subcontract. 21

10Hearings Before Senate Subcommittee on Air and Water Pollution, Mar, 17, 1970, in Legislative History of the
Clean Air Aut Amendments of 1970, at 977 (statement of Secretary Finch),
IIComrac'q, of James D, Kittelton, Director, Environmental Activities, American Mining Congress, in Legislative
History ,t the Clean Air Act Amendments of 1970, at 717,
12Comment of Frel E, Tucker, Vice President, Environmental Control, National Steel Corp, in Legislative
History of the Clean Air Act Amendments of 1970, at 777,
13Act of Nov. 15, 1990, Pumb. L. No, 101-549, §§ 701, 705, 104 Stat. 2399, 2672, 2682,
14See 42 U.S.C. § 7413(c)(3),
15 Exec. Order No, 11738, 38 FR. 25161.
1648 C,F,R, § 23.101 et seq,
17 40 CYF.R § 15.1 et seq.
18 See Exec, Order No, 11,738,§§ 2, 3, 4, 5, 8, 10,
19See 48 C.F,R. §§ 23.104(a).(b), 23,105(b),
2 0 See 48 CF.R. § 52.223-1,
2 1 See 48 CFR. § 52,223.2.
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The EPA has established two mechanisms by which a facility can be listed, Mandatory
listing occurs automatically upon conviction for a listed offense. 22 Discretionary listing follows a
listing proceeding, initiated by a recommendation from an EPA official, state governor, or
member of the public, which determines if there is a record of continuing or recurring
noncompliance with clean air or water standards at the recommended facility. 23 Procedures for
removing a facility from the list of violating facilities have also been established, 24

4.4.2.4. Recommendation and Justification

Retain

It is recommended that no change be made to this statute. Section 7606 does not require
the establishment of affirmative compliance structures by Government contractors, In a relatively
limited and costless fashion, the statute and the regulations issued to implement it ensure that the
Federal Government does not knowingly or unwittingly enhance the profitability of violating the
Clean Air Act, The objections raised in 1970 do not seem to have materialized into substantial
concerns, The environmental cost of tampering with this statute outweighs the incremental
streamlining benefit its revision would provide,

4.4.2.5. Relationship to Objectives

Because retention of this law will not impose additional or undue administrative burdens
on the acquisition process, its retention is consistent with the Panel's objectives concerning the
balance between an efficient acquisition process and sound socioeconomic policies,

22See 40 C,F.R. § 15,10.
2ISee 4O C.F.R. §§ 15,11-15.
24See 40 C.F.R. §§ 15.20-27.
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4.4.3. 42 U.S.C. § 6962

Section 6002 of the Resource Conservation and Recovery
Act (RCRA)

4.4.3.1. Summary of the Law

Responding to the problem of increasing amounts of hazardous and solid waste in this
country, Congress in 1976 passed the Resource Conservation and Recovery Act, 42 U.S.C. §§
6901-6991 (1988). One statutory objective of the Act was to encourage the reclamation of waste
materials,1 To this end, the Act imposed an obligation to buy recycled products on Federal
procuring agencies. 2

Section 6962 requires Federal agencies in contracts exceeding $10,000 to procure items
"composed of the highest percentage of recovered materials practicable consistent with
maintaining a satisfactory level of competition," 3 This requirement is waived if an item made with
recovered materials is "not reasonably available within a reasonable period of time, does not meet
applicable specifications or reasonable performance standards, or is only available at an
unreasonable price."4 In addition, Federal fossil-fuel powered energy systems equipped to use
fuels derived from solid waste are directed to use such fuels "to the maximum extent
practicable."5

All Federal agencies are required to redraft their procurement specifications to eliminate
any prohibition of recovered materials and any requirement of manufacture from virgin materials;
specifications must instead require use of recovered materials to the maximum extent possible, 6

Further, agencies must require vendors to certify that the percentage of recovered materials in
items offered to a Federal agency will meet the contractual specification for such items and, in
addition, to estimate the percentage of total materials represented by recovered materials,7

The Environmental Protection Agency (EPA) is instructed to issue guidelines to assist
agencies to comply with the statute, 8 The EPA must designate products that can be produced
with recovered materials and recommend procurement and certification practices for those items
after considering availability, solid wfAste impact, economic and technological feasibility, and

1See HR. Rep, No. 1491, 94th Cong,, 2d Sess,, 2 (1976), reprinted In 1976 U.S.C.CA.N. 6238-39,
242 U.S.C. §§ 6962(c)(1), 6903(17), RCRA imposes the same obligation on any State agency or agency of a

political subdivision of a State which is using appropriated Federal funds for a procurement. Id.
342 U.S.C. § 6962(a),(c)(1), The Act also requires the use of recycled material in the proculement of any item the
total purchases of which exceeded $10,000 in the prior fiscal year.
4See 42 U.S.C, § 6962(c)(1)(A)-(C).
542 U.S.C. § 6962(c)(2),
68ee 42 U.S.C. § 6962(d).
7See 42 U.S.C. § 6962(c)(3).
RSee 42 U.S.C. § 6962(e).
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multiple uses of recovered materials. 9 In addition, the Office of Federal Procurement Policy
(OFPP) is directed to implement the requirements of the statute, coordinate other procurement
policies with the statutory goal of maximizing use of recovered resources, and report every two
years on progress in implementation. 10

Finally, the statute sets out an "affirmative procurement program" required of each
procuring agency. Agencies must establish a "recovered materials preference program," a
program to promote the preference program, a program for requiring estimates and certification
of recovered material content, and a system to review and monitor the program's effectiveness,
Further, an agency must adopt either a case-by-case policy favoring vendors offering the highest
percentage of recovered materials in their products, or minimum content specifications, or a
substantially equivalent alternative.11

4.4.3.2. Background of the Law

Congress enacted RCRA in 1976 to stimulate use of recovered materials by Government
and private industry. By requiring Federal agencies (and state agencies spending Federal funds)
to purchase goods made with recycled materials, Congress hoped to create a direct market for
recycled goods and also to influence the buying habits of the private market through the
publication of Federal guidelines and specifications, 12 "Procurement policy is one way the
Federal Government can help solve solid waste and resource use problems without launching
major regulatory or financial assistance programs," 13

The original statute contained no affirmative procurement program nor did it define any
product category or types of materials to be recovered, Deferring to agency expertise in
procurement matters, Congress left responsibility for implementation to the individual agencies,
However, it did not expect a "business-as-usual" attitude and warned that more prescriptive
legislation would be in order if the required annual reports show a lack of progress in Federal
practices and performance, 14

By 1980 Congress found Federal agencies had still not complied with the statutory
requirement to procure items composed of the highest percentage of recovered materials
practicable. This failure was largely due to the absence of guidelines published by the EPA,
Thus, Congress amended the statute, providing deadlines for EPA issuance of guidelines for
specified product categories and extending the extant deadlines for Federal agencies conforming
their procurement specifications to the mandate of the statute, 15

9See id
10See 42 U.S.C. § 6962(g),
"11See 42 U.S.C. § 6962(1),
128ee H. R. REP. No, 94-1491, 94th Cong,, 2d Scss, 51 (1976), reprinted in 1976 U.S.C.C.A.N, 6238, 6289-90.
13See S. RP., No, 94-988, 94th Cong,, 2d Scss. 21 (1976)(discussing earlice' version of the final bill),
14See id,
15See S. REP. No, 96-172, 96th Cong., 2d Sess, 4 (1980), reprinted in 1980 U.S.C.C.A.N. 5019, 5022-23.
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By 1984 Congress had become frustrated with the EPA and the OFPP. Despite the
explicit timetables set out in 1980 requiring guidelines for at least five product categories by
September, 1982, EPA had issued only one guideline, and that was four months late. Likewise,
the OFPP failed to encourage or require procuring agencies to maximize use of recovered
materials. The House Energy and Commerce Committee characterized their efforts as "almost
totally unresponsive' to the goals of the Act. 16 As a result, Congress established new mandatory
deadlines, provided definitions of "recycled paper" and "waste paper" within the statute "[ifn
order to provide the Agency a firm starting point" for its paper guideline, and set forth an
affirmative procurement program for which the agencies are directly responsible. 17

4.4.3.3. Law in Practice

To date, the EPA has issued guidelines for five product categories: building insulation
products; 18 cement and fly ash concrete; 19 paper and paper products;20 lubricating oils;2 1 and
tires, 22 The Federal Acquisition Regulation requires contracting officers to purchase recycled
materials to the maximum extent practicable, sets out a requirement that contracting officers
insert a Recovered Materials Certification 23 in solicitations incorporating recovered materials
specifications, and establishjs the conditions under which a contracting officer may waive
requirements for using recovered materials.24

As a result of a court challenge to EPA's failure to provide detailed price and availability
information in its paper product guideline,25 as specifically required by the Act, the EPA amended
four of the guidelines to include references to where and how price and availability information
may be obtained. 26 The EPA also issued an interpretation that the price of an item containing
recycled materials is "unreasonable" within the meaning of section 6962(c)(1)(C), and hence that
a Federal agency need not purchase such an item if the price of the recycled item exceeds in any
way the price of an item made from virgin materials. 27 The U.S. Court of Appeals for the District
of Columbia Circuit upheld EPA's interpretation of "unreasonable price" in 1989,28

In response to EPA's interpretation that an "unreasonable price" is any higher price,
legislation has been proposed in the current Congress which would define "reasonable price" to

16H. R, REP. No, 98-198, 98th Cong,, 2d Sess, 70 (1983), reprinted in 1984 US.C.C.AN, 5576, 5529,
17See Id. The conference report also commented explicitly about the statute's applicability to the activities of the
Federal Highway Administratin, indicated that the Federal Acquisition Regulations should include procedural
guidelines to carry out the statute's purpose, and specifically addressed several other areas of ambiguity, See H, R,
CONF. REP, No. 1133, 98th Cong&, 2d Seass, 121-22 (1984), reprintedin 1984 U.S.CC.AN. 5649, 5692-93,
1840 C.F.R. § 248,1 et seq,
1940 C.F.R. § 249.01 etseq.
2040 C,FR, § 250.1 et seq.
2140 C,.,R, § 252,1 et seq.
2240 C.F.R. § 253,1 et seq.,
23See FAR 52.2234,
24See FAR subpart 23.4.
25,%ee Natlonal Recycling Coalition, Inc, v. Reilly, 884 F.2d 1431, 1437-38 (DC. Cir, 1989),
26See 56 Fed, Reg. 20548 (May 6, 1911); 56 Fed. Reg. 43702 (Sep. 4, 1991).27See 53 Fed. Reg. 23,559 (June 23, 1988), promulgating the final rule creating 40 C.F.R. part 250 (1988).28See Reilly, 884 F.2d at 1434-37.
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include any price up to 10% greater than the price of a competing product composed of virgin
materials. 29 The 10% price preference is one of several provisions proposed in the RCRA
Amendments of 1992 which expand the current requirements for Federal procurement of recycled
materials. The Amendments would also require the EPA to prepare final guidelines for seven
additional product categories, require the DOD to review its procurement specifications and
eliminate requirements which discriminate against items containing recovered materials, and make
explicit that agencies are required to procure items made of the highest percentage of recovered
materials practicable even if the EPA has not yet issued applicable guidelines.30 The bill would
also extend the procurement requirements of section 6962 to products procured by the legislative
and judicial branches of the Government. 3 1 EPA has estimated that the bill's new procurement
provisions would result in an additional cost of $21 million to the Federal Govei nment. 32

4.4.3.4. Recommendation and Justification

Retain

The history of RCRA demonstrates an unequivocal congressional commitment to create a
Federal buyer's market for recycled materials. Unlike other source preferences, however, RCRA
does not require defense contractors to modify their plants, equipment, administrative procedures,
or workforce, Nor does RCRA create unwieldy set-asides, Instead, RCRA directs contracting
officers, in performing market research in preparation for an acquisition, to consider the use of
recycled materials and give priority to such use if recycled materials can reasonably meet the
Government's requirements. Under either the EPA's interpretation of "reasonable price" or that
contained in proposed legislation, the contracting officer and contracting agencies will retain
substantial discretion to ensure that recycled products meet the needs of the procuring agency.
Accordingly, the Panel recommends that 42 U.S.C. § 6962 be retained,

4.4.3.5. Relationship to Objectives

Because this law promotes the environmentally beneficial practice of recycling but does
not impose undue administrative or financial burdens, its retention is consistent with the Panel's
objectives concerning the balance between an efficient procurement process and sound
socioeconomic policies.

29SOe S, 976, 102d Cong,, 2d Scss, § 303, summarized in 23 Env't Rep. (DNA) 250-52 (1992).
301d.
3 1d. at § 304, summarized in 23 Env't Rep, (BNA) 250 (1992).
32See Letter from Don Clay, Office of Solid Waste and Emergency Response, EPA, to Rep. Norman Lent (R-NY),
(June 16, 1992) summarized in 23 Env't Rep. (BNA) 667 (1992),
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4.5. Miscellaneous Statutes

4.5.0. Introduction

Thk Panel reviewed a number of statutes which had an apparent relationship to
socioeconomic laws, but did not appear to pertain directly to any of the functional areas discussed
above. For that reason, those laws are presented here with the Panel's recommendations as
indicated.
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4.5.1. 10 U.S.C. § 7341

Airplanes and lighter-than-air craft: authorized number

4.5.1.1. Summary of the Law

This section authorizes the President to construct and maintain "15,000 useful naval
airplanes," including 200 lighter-than-air craft.

4.5.1.2. Background of the Law

This section was originally passed in 1926 and codified iii 1956. The report language in
the revised section of 1942 stressed the needs of the national defense in wartime, and specifically,
the need for lighter-than-air craft for coastal defenne.1

4.5.) .3. Law in Practice

According to the Naval Air Systems Command, this section has never been used,2

4.5.1.4. Recommendation and Justification

Repeal

This section addresses lighter-than-air craft that are no longer of significance. In addition,
the issue of n,,mbers of aircraft to be maintained is part of the annual authorization and
appropriations of Congress.

The Naval Air Systems Command stated tis section is a historical anachronism in present
law and should be repealed on that basis alone. That Comnand also stated that to their
knowledge this section has never been cited, used, or referred to, and is of no utility or relevance
today.3 The DOD General Counsel's Office concurred with the opinion of the Naval Air Systems
Command. 4 The Panel recommends repeal of this section.

4.5.1.5. Relationship to Objectives

Repeal would streamlinz the body of defense related acquisition laws.

'HR. REP,No. 2130, 77th Cong., 2d Scss. 2 (1942).
2Telephone interview with the Legal Counstl of the Naval Air Systems Command (Mar. 2, 1992).
31d.
4Telephone interview with the DOD Deputy General Counsel (Logistics) (Mar. 3, 1992).
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4.5.2. 10 U.S.C. § 7342

Percentage required to be constructed or manufactured in United
States plants

4.5.2.1. Summary of the Law

This section mandates that at least 10% of the aircraft and aircraft engines for the Navy be
manufactured in plants owned and operated by the U.S. Government unless those plants are
producing at full capacity.

4.5.2.2. Background of the Law

This section originally was passed in 1940 and codified in 1956. The revised edition of
1940 was accompanied by report language that cited the need for this law due to the "European
war and its effect on the United States" and "the reluctant realization that we could trust no one
but ourselves in a world speaking only the language of force."1

4.5.2.3. Law in Practice

According to the Naval Air Systoims Command, this section is outdated and has not been
used for decades.2

4.5.2.4. Recommendation and Justification

Repeal

The subject of this section is already addressed in the Buy American Act, The Naval Air
Systems Command stated that this section is a historical anachronism in present law and should be
repealed on that basis alone. That Command also stated that to their knowledge this section has
never been cited, used, or referred to, and is of no utility or relevanct, today.3 The DOD General
Counsel's Office has concurred with that opinion.4 The Panel recommends repeal of this section.

4.5.2.5. Relationship to Objectives

Requirements of this section are covered elsewhere in the U.S. Code. Repeal would
streamline the body of defense related laws.

IH. R. REP, No. 2187, 76th Cong., 1st Sess, (1940).
2Telephone interview with the Legal Counsel of the Naval Air Systems Command (Mar. 2, 1992).
31d.
4Tclephonc interview with the DOD Deputy General Counsel (Logistics) (Mar. 3, 1992).

4-137



4.5.3. 10 U.S.C. § 7343

Manufacture in United States plants under certain
circumstances

4.5.3.1. Summary of the Law

This section allows the President to construct any naval aircraft, including parts and
engines, at Government owned facilities if the President determines there is collusion or other
actions taken by contractors to deprive the United States of a fair price.

4.5.3.2. Background of the Law

This section was originally passed in 1934 and codified in 1956. The Act of 1934
authorized the President to procure naval arms in accordance with the Washington and London
Naval Treaties of 1922 and 1930.1

4.5.3.3. Law in Practice

The Naval Air Systems Command reports that this section has never been used, 2

4.5.3.4. Recommendation and Justification

Repeal

The subject of this section is already addressed by tht Defense Production Act of 1950
and violations are specified in the Trade Agreements Act of 1979.

The Naval Air Systems Command stated this section is an historical anachronism in
present law and should be repealed on that basis alone. That Command also stated that to their
knowledge it has never been cited, used, or referred to, and is of no utility or relevance today.3

The DOD General Counsel's Office has concurred with that opinion. 4 The Panel recommends
repeal of this section,

4.5.3.5. Relationship to Objectives

The subjeci of tlis section is covered elsewhere in the U.S. Code. Repeal would
streamline the body of defense related acquisition laws,

'S. REP,. No. 245, 73d Coug., 2d Sess, (1934).
2Telephone interview with the Legal Counsel of the Naval Air Systems Command (Mar, 2, 1992),31d.
4Tclcphone interview with the DOD Deputy General CoAumiS (Logistics) (Mar. 3, 1992).
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4.5.4. 10 U.S.C § 7345

Navy aircraft requirements: annual report

4.5.4.1. Summary of the Law

This section requires the Secretary of the Navy to submit a report, no later than
September 1st of each year, to the Committees on Armed Services and Committees on
Appropriations of the House and Senate addressing "the current and projected aircraft
requirements of the Navy and the plans of the Navy for aircraft acquisition and modernization,"

4.5.4.2. Background of the Law

This legislation, passed in the 101st Congress, was the direct result of the back-to-back
cancellation of two troubled naval aircraft programs -- the A-12 and the P-7. The great public
attention generated by these cancellations impelled Congress to mandate this reporting
requirement as an additional oversight measure.1

4.5.4.3. Law in Practice

Prior to the enactment of this section there was no statutory requirement for reporting,
This law imposes such a requirement. However, the requirements of this law are already covered
by other regulations and practices applicable to DOD as discussed immediately below.2

4.5.4.4. Recommendation and Justification

Repeal

This requirement is both burdensome and unnecessary and should be repealed,

First, DOD is routinely required to furnish accurate inventory information in the course of
the annual appropriations process. According to the Office of the DOD Comptroller, for
example, the data books submitted to Congress already contain this information on naval aircraft
as Justification for the President's budget request. 3

Second, the Five Year Defense Plan (FYDP) routinely includes information on naval air
squadrons that show both the types of aircraft being projected for procurement and their funding
requirements, In fact, the Office of Investment in the DOD Comptroller's Office stated that the
combination of these two reports covers the bulk of pertinent information requested by 10 U.S.C.
§ 7345.4

'Telephone interview with the Office of the DOD Comptroller (Mar, 4, 1992).
21d.
31d.
4Telephone interview with the Office of Investment, DOD Comptroller's Office (Mar. 5, 1992).
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Third, repeal of this section, while justifiable on its own merits, is part of the larger issue
of establishing common standards of effictiveness that both DOD and Congress can use to
reinforce oversight and accountability of defense procurement programs.
4.5.4.5. Relationship to Objectives

Repeal of this law would allow the use of existing data to produce the information
required for proper congressional oversight. The reduction of such administrative burdens,
particularly those involving reporting requirements, is a specific objective of the Panel,
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4.5.5. Public Law Number 101-511 § 8034

U.S. Army Engineer Waterways Experiment Station

4.5.5.1. Summary of the Law

This section, enacted as part of the Fiscal Year 1991 Defense Appropriations Act, requires
that funds obligated or made available by the Act shall continue to fully use the facilities of the
U.S, Army Engineer Waterways Experiment Station, including the supercomputer capability of
that station, The section further provides that none of the funds expended under the Act may be
used for the purchase of any supercomputer which is not manufactured in the United States unless
the Secretary of Defense certifies to the Armed Services and Appropriations Committees of the
House and the Senate that such an acquisition must be made for national security purposes and
that this capability is not available from US. manufacturers.

4.5.5.2. Background of the Law

This section is directly attributable to the House Appropriations Comniittee's active
interest in the research capability represented by the Army Corps of Engineers Waterways
Experiment Station in Vicksburg, Mississippi. This facility, which performs the bulk of the Corps'
civil works research into the problems of canals and waterways, has been built into a unique
research facility, the centerpiece of which is an advanced model of the CRAY supercomputer.

4.5.5.3. Law in Practice

The Office of the Chief Counsel, Army Corps of Engineers, states this authority is uscibul
in developing the unique research capabilities of the Waterways Experiment Station, especially in
maintaining the state-of-the-art capabilities of its supercomputer. Because this provision has not
been renewed by subsequent appropriations acts, that authority remains extremely useful1 . The
domestic source restriction is largely a moot point since the United States remains the global
leader in super computer technology,

4.5.5.4. Recommendation and Justification

Retain

The Panel recommends retention of this statute. This authority is useful in maintaining a
unique research capability which is in the best interests of DOD because it supports a wide variety
of military and related commercial applications,

tlnformation received by telephonic inquiry to the Office of the Chief Counsel, Army Corps of Engineers (17-18
Sept. 1992.
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4.5.5.5. Relationship to Objectives

Further development of the above capabilities is consistent with the Panel's objectives of
supporting the integration of civilian and military production and promoting a robust defense
industrial base,
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4.5.6. Public Law Number 101-511 § 8057

Funding of Contractor in preparing material, reports lists,
or analysis

4.5.6.1. Summary of the Law

This section, enacted as part of the FY91 Defense Appropriations Act, states that no funds
appropriated by the Act may be obligated or expended to assist any contractor of DOD in
preparing any material, report, lists, or analysis with respect to the actual or projected economic
or employment impact in a particular state or congressional district of an acquisition program for
which all research, development, testing, and evaluation has not been completed.

4.5.6.2. Background of the Law

It is an article of faith that those defense programs with the widest degree of constituency
support have the best chance of being fully funded during the Congressional budget process, In
their efforts to build that support, defense contractors have sometimes prepared detailed analyses
purporting to show the economic impact of prospective weapons programs. Depending on the
size of the program, these analyses can be quite detailed, with some including figures to show the
number of direct and indirect contract dollars expected to flow into each state and individual
congressional district, While section 8017 of this Act follows the customary procedure of
creating a general prohibition on the use of appropriated funds to influence, directly or indirectly,
congressional action, section 8057 is a narrower restriction specifically intended to ensure these
constituency analyses and the activities associated with them are not conducted with public funds,

4.5.6.3. Law in Practice

The Defense Acquisition Regulatory Council indicates this provision has not resulted in
any cases or referrals, nor have they seen any necessity to incorporate it into the DFARS 1 , A
number of industry sources have similarly indicated that this provision has a minimal impact, if
any, upon the acquisition process, including their lobbying activities,

4.5.6.4. Recommendation and Justification

Retain

The Panel recommends retention of this statute even though it has minimal impact in
dollar terms upon the defense acquisition process. Its recent enactment by the Congress, its
promotion of sound ethical practices, and its potential for cost reductions, however slight, without

I lnfoimation received by telephonic inquiry to the Special Assistant (Acquisition Policy & Management), Office of
the Assistant Secretary of Defense for Legislative Affairs (Sep. 17, 1992).
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creating heavy compliance burdens arc all reasons that fully justify retention. To ensure its

consistency with defense acquisition law, it is also recommended that this section be codified.

4.5.6.5. !lelationship to Objectives

Retention and codification of this sta~qte is consistent with the Panel's objective of
peomoting acquisition laws that encourage efficient procurement practices and financial integrity
in ways that are simple, understandable, and not unduly burdensome.

4.5.6.6. Proposed Statute

No fuds appropriated by the Congress may be obligated or expended to assist any
c ractor of the DOD in preparing any material, report. ists, or analysi vth~respect to the
actual or. proected economic or employment impact in a particular state or congressional distric

n.m ii...pfl: gra for which all research. development, testing. atId evauation has not
begn complate4.
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4.5.7. Public Law Number 101-511 § 8067

Residents of a particular state for employment

4.5.7.1. Summary of the Law

This law states that notwithstanding any other provision of law, each contract awarded by
DOD in FY 91 for construction or service performed, in whole or in pert, in a state which is not
contiguous with another state and has an unemployment rate in excess of the national average as
determined by the Secretary of Labor shall include a provision requiring the contractor to employ,
for the purpose of performing that portion of the contract in such state that is not contiguous with
any other state, individuals who are residents of such state and who, in the case of any craft or
trade, possess or would be able to acquire promptly the necessary skills. The Secretary of
Defense may waive the requirements of this section in the interest of national security.

4.5.7.2. Background of the Law

This statute was part of the DOD Appropriations Act of 1991, originally H,R. 5803,
passed during the 101st Congress and signed into law on November 5, 1990,

4.5.7.3. Law in Practice

In effect, this law mandates that DOD contracts awarded in the states of Alaska or Hawaii
shall contain a provision requiring the contractor to employ residents of that state if that state's
unemployment rate is above the national average,

4.5.7.4. Recommendation and Justification

No Action

This law is related to DOD acquisition but is not of primary importance to the Panel at this
time, Therefore, the Panel suggests no further consideration,

4.5.7.5. Relationship to Objectives

Action on this statute would nut Fpecifically promote the objectives of the Panel,
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5. INTELLECTUAL PROPERTY

5.0. Introduction

In the past decade there has been a major change in the relationship between the
acquisition process and the research and development cominuriity in the United States. Prior to
the ! 980s, there was a general assumption that the technology necessary to support DOD could
be obtained through direct funding of contracts for research and development and strong support
of independent research and development conducted by defense contractors. The Department
made use of some technology created in the commercial sector of the economy, but this was
thought by many to be peripheral and, perhaps, aberrational, A corollary assumption was that
very little technology produced by DOD research and development contracts had commercial
application. Thus, the Department had no program to encourage commercial utilization of the
technology it had sponsored, In this environment, the acquisition policies relating to inteliectual
property were properly focused on ensuring that the DOD obtained P1i of the rights in intellectual
property that it needed to develop wtid use weapon systems. In some cases, the result of these
policies was that DOD inadvertently took intellectual p:operty rights in commercial products
along with the rights in products developed at government eXpense.

In the 1980s it became more aind more apparent that these earlier assumptions were
becoming obsolete, As has been documented in the study of the Packard Commission and in the
report by the Center for Strategic and International Studies, comnmercial technology has outpaced
DOD technology in a number of areas of vital importance to the development of weapon systems.
While the owners of this commercial technology may want to perform work for the Government,
there appears to be increasing reluctance to use their best commercial technology if there is a
possibility that DOD will take the intellectual property rights in that technology, It also appears
that the-' will be a greater confluence of commercial and DOD technology in the future. This
indicates that there may be greater opportunities to utilize DOD sponsored technology in the
commercial sector of the economy. These premises require a different focus for the intellectual
property policies of the Department in the acquisition process. The new G•..i mu't be on
fulfilling the Department's needs in the least intrusive manner with regard to inteilectual property
and on maximizing the flow of technology from the commercial sector to DOD and from DOD to
the commercial sector.

Both the Congress and the executive branch have recognized this new focus. Congress
passed the Bayh-Dole bill in 1980 (35 U.S.C. § 200 et seq.) to ensure that small business and
nonprofit organizations retained commercial rights to inventions made under Government
contracts. In 1986, it passed the Federal Technology Transfer Act (15 U.S.C. § 3710a et seq.) to
require Federal laboratories to enter into cooperative research and development agreements
sharing technology with the private sector. These new policies were implemented and broadened
by Executive Order 12591, April 10, 1987, which directed the head of each executive department,
to the extent permitted by law, to:

(1) delegate authority to its Government-owned, Government-
operated Federal laboratories:
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(A) enter into cooperative research and development
agreements with other Federal laboratories, State and local
governments, universities, and the private sector; and

(B) license, assign, or waive rights to intellectual property
developed by the laboratory either under such cooperative research
or development agreements or from within individual laboratories.

(2) identify and encourage persons to act as conduits between and
among Federal laboratories, universities, and the private sector for
the transfer of technology developed from federally -Fnded research
and development efforts;

(3) ensure that State and local governments, universities, and the
private sector are provided with information on the technology,
expeitise, and facilities available in Federal laboratories;

(4) promote the commercialization, in accord with my
Memorandum to the Heads of Executive Departments and
Agencies of February 18, 1983, of patentable results of federally
funded research by granting to all contractors, regardless of size,
the title to patents made in whole or in part with Federal funds, in
exchange for royalty-free use by or on behalf of the Government;

(5) implement, as expeditiously as practicable, royalty-sharing
programs with inventors who were employees of the agency at the
time their inventions were made, and cash award programs; and

(6) cooperate, under policy guidance provided by the Office of
Federal Procurement Policy, with the heads of other affected
departments and agencies in the development of a uniform policy
permitting Federal contractors to retain rights to software,
engineering drawings, and other technical data generated by Federal
grants and contracts, in exchange for royalty-free use by or on
behalf of the Government.

The Panel reviewed each law relating to the creation and use of intellectual property in the
acquisition process to determine whether it impeded or furthered the attainment of these goals. In
making this review it proceeded from three fundamental premises:

That a company will not generally make the investment necessary to bring a product or
service based on sophisticated technology to the commercial marketplace unless it has
intellectual property protection in the form of a patent, copyright or trade secret.
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" That a company will not generally use technology with strong commercial potential to
perform DOD contracts unless it is assured that it retains intellectual property
protection in that technology.

"* That as a result of the first two premises, companies are discouraged from integrating
their commercial with their military work.

The Panel found that there are a number of laws which are not fully in accord with the
new goals. Its recommendations for change are gent.. made in order to complete the task
which Congress began in 1980.

For purposes of review, the Working Group divided the Intellectual Property Laws into
four subchaptcrs as follows: (1) Rights in technical data; (2) Technology transfer; (3)
Competitiveness of US. companies; and (4) Government use of private patents, copyrights, and
trade secrets.

5.0.1. Background on Technical Data

During the 1940s, the War Department reserved the right to reproduce, use, and disclose
technical information specified to be delivered by a contractor under a contract, While this
information was to be provided for governmental purposes only, in fact, the Government
construed this limitation broadly to encompass use for competitive procurement, This policy wus
refined and modified by DOD in the late 1950s to recognize for the first time the contractor's
rights in "proprietary data." Such data would include, for example, selected information on a
contractor's trade secrets or manufacturing processes. This proprietary data was protected by a
contract clause stating that the contractor need not deliver such data if form, fit or function data
was provided as a substitute, This clause also provided that data pertaining to "standard
commercial items" need not be delivered,

In 1964, the Department modified this data rights policy, abandoning the concept of
allowing the contractor to withhold "proprietary data." It substituted a new policy of allowing the
Government to have "limited rights" in data pertaining to items, components, or processes
developed at private expense. These limited rights permitted the Government to use the data for
its own purposes except that the data could not be used to manufacture the product "in-house."
Moreover, the data could not be disclosed to other contractors -- effectively barring its use for
competitive procurement. To avoid disputes, an effort was also made at that time to have the
Government and contractor agree in advance on their respective rights in such data before
undertaking the contract.

This basic policy remained in effect until the early 1980s. At that time, concerns about
abuses in spare parts procurement caused Secretary of Defense Weinberger to seek greater rights
for the Department in technical data. The result was new military department contract clauses
which, for example, required contractors to sell or relinquish their data rights as a condition of
award and provided that the government would acquire unlimited rights after a stated period (five
years in one widely used clause).
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Congress followed suit by enacting new statutory requirements airred at acquiring
adequate data to permit competitive procurement of spare parts. The Defense Procurement
Improvement Act of 1984 (Pub. L. No. 98-525) included extensive and detailed provisions
(codified at 10 US.C. §§ 2320 and 2321), These were subsequently modified by Pub. L. No. 99-
661 in 1986 to ensure that the implementing regulations provide a balance between the
Government's needs for technical data to get competition and the contractor's needs for protection
of its proprietary data, The June 1986 Packard Commission report also pointed out the impact of
the data rights policy on the willingness of firms to participate in the defense marketplace, DOD
published proposed regulations implementing Pub. L. No, 98-525 in September 1985. However,
these regulations failed to satisfy the industry demand for protection of data that was perceived as
being vital to maintaining their competitive position in both Government and commercial markets,
Two revised proposals were published in 1988, but these still failed to achieve the agreed-upon
balance between the Government's needs for competitive procurement and the contractors'
proprietary rights. DOD continued its attempts to draft an acceptable regulation, but at the time
the Panel discussed this issue, there was no indication how the matter would be resolved.

The inability of the Department to formulate a technical data policy acceptable to all
parties is not a result of incompetence or lack of effort but rather of the fact that there are many
competing demands that must be met, From the point of view of the Department, it must obtain
tcchnical data to meet its many needs with sufficient rights to ensure that the data can be used as
necessary, One of the most compelling needs has been to ensure reasonable prices for spare parts
through competition, Jf data is needed to meet that competition requirement, the Government
must obtain sufficient rights to permit the data to be disclosed to companies that have the
capability of manufacturing the product, There is a significant segment of industny that is
dependent on obtaining this technical data in order to win contracts to manufacture parts. These
companies generally perform little development work but have proved to be efficient
manufacturers of parts for the Department. Another segment of industry including many small
businesses consists of the major contractors and specialty subcontractors that have invested
significant funds in developing new products for the Department as well as for the commercial
market. These companies feel the need to protect their technical data in order to recover their
investment and maintain their competitive position in the domestic and international market.
Reconciling these competing needs has proven to be a formidable task and may never be possible
in any perfect sense,

Congress intervened again and pushed DOD and industry toward a resolution of their
differences by creating another group, the Section 807 Government/industry technical data
committee, in the 1992 Defense Authorization Act, This committee was directed to develop a
compromise technical data rule acceptable to both Government and industry. The committee is
made up of representatives of DOD and the key industry groups (representing prime contractors,
and subcontractors) which have a special interest in how the rule should be structured, Its report
is also planned for early 1993.
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5.0.2. Recommendations on Technical Data

After considering various options on how to proceed, the Panel decided to follow a two-
pronged approach:

* First, make minimal modifications to the technical data statute, but sufficient to allow
the Secretary of Defense the flexibility to explore other ways of treating the issue; and,

* Second, outline a new alternative approach for dealing with technical data that, instead
of focusing on rights, focuses on the Government's need to ensure reasonable life-cycle
costs, ordinarily through competition, for spare parts and other follow-on purchases.

The Panel recommends statutory changes to expand the definition of "technical data" to
include computer data bases and manuals and other publications supporting computer programs
while continuing to exclude computer programs themselves from the definition. In addition, the
changes limit the law's applicability only to those data called for under a contract -- this is
consistent with the current regulatory coverage. Finally, the Panel recommends that the law be
modified to limit its applicability to commercial items being offered to the Government, reflecting
the Panel's goal of encouraging firms to integrate their commercial and military work,

The alternative approach mentioned above focuses not on the distribution of rights
between Government and industry, but rather on ways to ensure that the Government has the
means to ensure that reprocurement prices are reasonable. As such, it is both new and
controversial. However, given the impasse that has existed over the last decade in developing a
workable rights policy, the Panel presents this as a new idea to be considered, More work is
needed to flesh it out fully and explore all of its implications so that it can be tested in certain
programs to be designated by the Secretary of Defense,

The new approach is based on the concept that the Government would establish its needs
for data on the basis of whether or not this data wms necessary to achieve competition. Parts and
components would be categorized according to the likelihood of their being repurchased and the
cost effectiveness of subjecting them to full and open competition or limited competition, The
Government program manager would be responsible for making the final decisions on the
categorization, working with the contractor as tho system is developed.

Under this approach, the contractor would be contractually obligated to deliver, when
needed, a technical data package that was sufficient to permit competition for those parts and
components so categorized, Where the Government approved the designation of a part or
component for a single source, the developing contractor or subcontractor would not be required
to give up its proprietary rights in the data, In this situation, contractors or subcontractors would
prepare a detailed life-cycle analysis demonstrating that the part or component was properly
acquired without generally distributing detailed technical data, either by using sole source
procedures, form, fit and function competition, multisource qualification, or long term pricing
agreement. If the part or component were designated for limited competition, the developing
contractor or subcontractor would be allowed to maintain its proprietary rights to the data as long
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as the contractor could provide one or more additional qualified sources that could compete for
the work, These sources could be established through licensing, dual development, or even
reverse engineering.

The key to this approach is that it recognizes those cases where there is no need for the
Government to take reprocurement rights in a contractor's technical data as long as the
Government's need to ensure reasonable life-cycle costs is satisfied,

The Panel circulated several drafts of this proposal and received numerous comments,
some positive, but many of them negative. The concerns varied, Some Government officials
disagreed with the proposal because they believed the Government should take unlimited rights to
technical data that resulted from the expenditure of any amount of Government funds (this was
the pre-1984 policy). The alternative approach is based on a different philosophy -- that the
Government should only seek the data rights it needs to achieve its objective of cost-effective
acquisition, including reasonable life-cycle costs for reprocurement parts, The alternative
approach seeks to provide the Government with the means to achieve that objective while
protecting contractors' commercially valuable technical data from disclosure, therby further
contributing to cost-effectiveness by facilitating Government access to commercial technologies,
technology transfer, and commercial-military integration.

In response to the early drafts of the proposal, both Government and industry expressed
concern that the process would be under the complete control of the prime contractor. 1 Firms in
the breakout community and second tier vendor base that rely on the availability of technical data
packages for their livelihood were particularly concerned that most of the parts and components
would be categorized as subject to limited or no competition. 2 Also, since prime contractors
would serve as data repositories under the alternative approach, subcontractors and small
businesses were concerned that, under the proposed system, any contractor who wanted to
compete with the original equipment manufacturer (OEM) in the military marketplace would have
to get the data from the OEM, who would not be forthcoming or timely with the information.3

Finally, some subcontractors that invested corporate fUnds in developing items for defense
systems were afraid that this proposal would give the prime contractors too much bargaining
power and permit them to force the subcontractors to license competitors. 4

These concerns were addressed in the revised proposal by making clear that the contractor
would be obligated to develop and comply with a Spare Parts Acquisition Plan which was
developed under the control of the Government and was approved by the contracting officer. In
addition, the revised proposal makes clear that the program manager would have to approve any

ISee Memorandum from Capt. L. D, Harder, Space and Naval Warfare Systems Command, Dept, of Navy (Oct.
22, 1992); Memorandum from Edward J. Williamson, Jr., Head, Contracts Policy Branch, Naval Sea Systems
Command, Dept, of Navy (Sept. 18, 1992); Memorandum from Alan Chvotkin, Sundstrand Corp, (Sept, 22, 1992),
and Letter from Robert J, Moflitt, Associate Administrator for Procurement Assistance, U.S. Small Business
Administration (Oct, 23, 1992),
2See Letter from Metal Forming and Fabrication, Inc, (Oct. 19, 1992) and Letter from James A Fishback, Sr,,
Ontario Ali Parts, Inc, (Oct. 19, 1992),
3See letter from Ann E. Burrows. Vice President. Galaxie Management, Inc, (Oct, 20, 1992).
4Letter from Bettie S. McCarthy, The Proprietary Industries Association (Sept. 25, 1992).
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parts or components which a contractor or subcontractor proposed for inclusion in a category for
which reprocurement technical data would not be provided. As to the fear that OEMs would not
furnish technical data, the revised proposal makes this a contractual requirement. Indeed, the
Panel perceives this as one of the advantages of this proposal because it ensures that small
businesses will have accurate data on these parts. As to any potential problem concerning a prime
contractor's bargaining power, the Government would be able to challenge any recommendation
that would limit competitive reprocurement.

Although some Government officials also raised concerns about the program managers'
abilities to manage such a system effectively, several program managers commented that they
believed the proposal had promise because it would permit them to achieve their needs without
continuing arguments about which party owned the rights to the data,

The Panel sees these comments as a further indication that the various groups have arrived
at virtually irreconcilable positions on this issue. This would seem to indicate a need for a new
approach to the problem. It is in this spirit that the Panel decided to suggest that the alternative
approach be tested, The Panel is convinced that the concerns expressed primarily reflect a
misunderstanding of the intent of the proposal and that the best way to alleviate this
misunderstanding is to try it out on one or more programs where the Government agency and the
contractor are supportive of the attempt to find a new way to resolve this dilemma, In doing so,
the Secretary could continue to seek ways to refine the approach to address the concerns of the
competing interests, Such experimentation would be particularly appropriate if the Section 807
committee is unable to report a workable approach that adequately protects the Government from
excessive reprocurement costs while providing adequate protection for commercially valuable
technology.

The Panel would like it clearly understood that this proposal is in no way meant to
relinquish Government control over the selection of which parts or components are appropriate
for competition nor to revert to discredited sole source practices, Moreover, the Panel expects
that the new approach would not alter significantly the proportion of competitive versus
noncompetitive reprocurements. Competitive reprocurement would remain the primary means for
protecting the Government from having to pay unreasonable prices for spare parts and other
follow-on purchases. Indeed, the new approach is designed to ensure that complete technical data
packages are made timely available so that interested firms can compete more effectively in spare
parts procurements. Importantly, as explained below in the Technical Data discussion, the new
approach could help to achieve the Government's goal of promoting the flow of technology from
the commercial sector to the Government and from the Government to the commercial sector.

Taking into account both the controversial nature of technical data issues and the absence
of any clear solution to the overall policy problems, the Panel presents this alternative approach as
an option to be considered on a trial basis for further development and refinement and selective
application during development of major systems or subsystems.
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5.0.3. Other Intellectual Property Issues

The other key intellectual property areas that the Panel addressed included those dealing
with technology transfer, the competitiveness of U.S. companies and the Government's use of
private patents, copyrights, and trade secrets. Again, the Panel approached these issues from the
same policy framework described above, that is, of trying to meet Government or societal needs
while continuing to protect the contractor's interest in the intellectual property it has developed.

5.0.4. Recommendations on Technology Transfer

For technology transfer, three major statutes have been enacted to promote the transfer of
technology from the Government to the private sector, These are the University, Small Business
Patent Policy Act; the Federal Technology Transfer Act; and the Stevenson-Wydler Technology
Innovation Act. The Panel found all were being well implemented by DOD and recommended
only minor changes to the first two laws.

The University, Small Business Act promotes technology transfer by permitting small
businesses and nonprofit organizations to retain title to inventions made in the performance of
Government contracts if they elect to file for a patent. The Panel's recommended changes to this
Act focus on obtaining earlier disclosure of both the contractor's invention and its intention to file
for a patent abroad, They also would give more time for agency review of an invention to protect
the Government's option to file if the contractor elects not to do so, A final change would have
the contractor file the patent application within one year of election. These changes should help
to protect valuable commercial technology while also accelerating the entry of new technologies
into the marketplace.

The Federal Technology Innovation Act promotes technology transfer by letting Federal
laboratories enter into cooperative research and development agreements with private
contractors. The Panel recommends two changes in this area:

* Allowing Government laboratories to claim copyright protection in computer
programs developed by their employees, similar to the protection employees receive
on patents; and

* Allowing employees or former employees under certain conditions to assist in
commercializing the technologies they have developed, even though they might be
entitled to royalties for their invention,

In both cases, the changes should make it easier for technologies developed in the
laboratories to find their way into the private sector.
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5.0.5. Recommendations on the Competitiveness of U.S. Companies

The Panel reviewed three statutes affecting the competitive status of the United States in
the world market: the Invention Secrecy Act; the Arms Export Control Act; and, the Freedom of
Information Act (FOIA). While the Panel recognizes the significant amounts of information
(including at times information of value to contractors) released under FOIA requests, it believes
the overall benefits of public disclosure of Government activities outweigh any potential negative
effects, Therefore, it recommended no changes to FOIA.

For the Invention Secrecy Act, the Panel proposed that a new committee be established,
chaired by DOD, and including representatives of the Patent Office, the Export Control
Administration, and the Department of State, to review needs for secrecy orders on patent
applications. Such orders are placed where the grant of a patent has been detemiined to be
detrimental to the national security. The new committee should see that the policy is applied
more consistently and effectively.

The key change recommended by the Panel for the Arms Export Control Act is the
deletion of the requirement that the Government recoup nonrecurring costs when defense
contractors sell major defense equipment through the Foreign Military Sales program. This
recoupment requirement acts as a sales tax on US. goods, reducing the competitiveness of U.S.
suppliers in world markets. The Panel's proposal is consistent with steps already taken by the
Administration to eliminate all recoupment fees required by regulation. Existing Government
export controls remain in place to determine what systems are appropriate for international sales
and to which countries,

5.0.6. Recommendations on Government Use of Private Patents, Copyrights,
and Trade Secrets

28 U.S.C. § 1498 gives DOD necessary access to private technology by allowing
contracting officer's to provide firms with the authorization or consent to use private patents on
Government contracts, Often this is coupled with an indemnity clause protecting the Government
from any liability should a patent owner decide to sue the Government for infringement. The
liability would then rest with the infringing contractor. The changes proposed by the Panel would
modify the law to provide further protections to a patent owner. Specifically, the change would
allow the owner to sue an infringing contractor for damages directly, rather than having to sue the
Government. This change should reduce any unfair competitive advantage for an infringing
contractor. A similar approach would be followed for purchases of commercial items, This
would be consistent with the Panel's goals to follow commercial practices when making such
buys.
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5.1. Technical Data

5.1.0. Introduction

The Panel reviewed two statutory provisions dealing with technical data generated or used
by Government contractors in the performance of their contracts -- 10 U.S.C. §§ 2320 and 2321.
In an attempt by Congress to establish overall policy for technical data, the above sections were
enacted in 1984 by Pub, L. No, 98-525 and modified in 1986 by Pub, L. No, 99-661 , In effect,
section 2320 limits the conduct of both DOD and its contractors in negotiating for rights in
technical data while section 2321 establishes procedures to be followed in validating the accuracy
of the rights to data claimed by contractors. The Panel noted that section 2321 has been fully
implemented by the Department without significant controversy but that section 2320 has been
implemented by an interim regulation (issued in DFARS in October 1988) which has been
vigorously challenged by industry, The Panel also noted that a separate committee, established by
section 807 of the National Defense Authorization Act for 1992, is currently attempting to arrive
at a data regulation which will resolve the Government-industry impasse on technical data policy.

In view of the fact that the controversy over rights in technical data has been unresolved
between the Department and industry for almost a decade, the Panel expended considerable effort
seeking a resolution of the controversy. It sought different approaches for resolving the conflict
between the industry desire to protect its proprietary rights in commercially valuable data and the
Government desire to have data for competitive reprocurement. The Panel has recommended a
statutory modification to section 2320 which would make it possible for the Department to try
different approaches for meeting the Government's need to ensure reasonable prices for spare
parts and other follow-on acquisitions, In addition, the Fanel describes in detail one such
alternative method of" dealing with the technical data issue which could be tested on a few
programs.

A methodology for implementing the new alternative approach is outlined in the
discussion of section 2320 and set forth in some detail in paragraph 5.1.1.7. In broad brush, it
would allow the Government's contracting officials to utilize a policy based on the Government's
need for competition rather than on an abstract rights in data policy. The approach recognizes
that the Government needs to ensure reasonable prices for spare parts and other follow-on
acquisitions. Competitive reprocurement would remain the primary means fbr ensuring
reasonable prices. Therefore, the norm would be to require contractors to provide complete
reprocurement technical data packages, if needed. That requirement would be clearly stated ini
the solicitation and would be included in the resultant contract so that firms interested in
participating in a competitive reprocurement had an effective opportunity to do so.

Importantly, the alternative approach also recognizes that if tile Government's
procu ement practices do not accommodate effective protection for commercially valuable
technologies, contractors may not offer to apply those technologies when devewcping items for
Government use. In addition, they will be discouraged f'rom investing in commercial applications
of new technologies that are developed for Government use. As a result, contractors will be
encouraged to keep their commercial work separate from. their Government work, thereby
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thwarting technology transfer between the Government and commercial sectors. When this
happens, the Government gets less for its money, the defense industrial base shrinks, and the
competitiveness of U.S. firms suffers. Accordingly, the alternative approach would provide
flexibility so that contracting officials could 1) agree to accept data for limited purposes for
specifically identified parts and components, or 2) negotiate to acquire unlimited rights of the
Government long term needs would thereby be better served. In any case, the Government would
continue to receive the technical data necessary for internal purposes such as design verification,
training, installation, operation, maintenance, and testing.

The Panel has also suggested other modifications to 41 U.S.C. § 403 that 1) make it clear
that the section relates only to the situation where the Government orders technical data on a
contract, 2) ensure that the Government does not demand excessive data rights when buying
commercial items, and 3) clarify the provision dealing with time limits placed on limited rights in
data. The Panel believes that these recommendations clarify the section without making
significant substantive changes to the fundamental policies embodied in the section.

The Panel has also suggested a new definition of "technical data" in 41 U.S.C. § 403. This
recommended change clarifies the distinction between technical data and computer programs so
that policy in this area can address each of these issues separately, The definition recommended is
essentially the same as has been agreed to in the latest proposed FAR provision on technical data
and computer software,

Finally, the Panel recommends a minor modification to section 2321 that limits validation
of technical data rights to those situations where the Government has identified a need to use the
data for competitive procurement purposes. This modification is needed to ensure that the
Government and its contractors do not expend resources determining the rights in technical data
which will never be used by the Government for competitive procurement.
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5.1,1. 10 U.S.C. §§ 2320 - 23211

Rights in technical data and validation of proprietary data
restrictions

5.1.1.1. Summary of the Law

Section 2320 states that the "Secretary of Defense shall prescribe regulations to define the
legitimate interest of the United States and of a contractor or subcontractor in technical data
pertaining to an item or process,"2 The section sets forth three categories of rights in technical
data.

" Government funded. This is defined as an item or process that is developed by a
contractor or subcontractor exclusively with Federal funds.3 Under this category, the
U.S. has unlimited rights to: (1) use technical data pertaining to the item or process; or
(2) release or disclose the technical data to persons outside the Government or permit
the use of the technical data by such persons.4

" Privately funded This is defined as an item or process that is developed by a
contractor or subcontractor exclusively at private expense. 5  In this case, the
contractor or subcontractor may restrict the right of the United States to release or
disclose technical data pertaining to that item or process to persons outside the
Govern-mert, or permit the use of the technical data by such persons, 6 This does not
apply to technical data that: (1) constitutes a correction or change to data furnished by
the U.S,; (2) relates to form, fit, or function; (3) is necessary for operation,
maintenance, installation, or training (other than detailed manufacturing or process
data); or (4) is otherwise publicly available or has been released or disclosed by the
contractor or subcontractor without restriction on further release or disclosure.7 The
U.S, may also release or disclose technical data under this category if such release,
disclosure, or use: (1) is necessary for emergency repair and overhaul; or (2) is a
release or disclosure of technical data (other than detailed manufacturing or process
data) to, or use of such data by, a foreign government that is in the interest of the U.S.
and is required for evaluational or informational purposes,8 Such release under this
exception is made subject to a prohibition that the person to whom the data is released

lAlso included in this paper is a discussion of 41 U.S.C. § 403, which defines the terni "technical data."
210 U.S.C. § 2320(a)(1),
3 10 U.S.C. § 2320(a)(2)(A),
41d.
5io U.S.C. § 2320(a)(2)(B).
6Id.

710 U.S,C, § 2320(a)(2)(C).
810 Uj.S,C, § 2320(a)(2)(D),
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or disclosed may not further release, disclose, or use such data and the contractor or
subcontractor asserting the restriction is notified of such release, disclosure, or use.9

Mixed funding. In this case, an item or process is developed in part with Federal funds
and in part at private expense. 10 The statute provides that the respective rights of the
U.S. and of the contractor or subcontractor in technical data pertaining to such item or
process shall be established as early in the acquisition process as practicable
(preferably during contract negotiations).I1 Such rights shall be based on the
following considerations: (1) the congressional policy and objectives in section 200 of
Title 35, the statement of purposes in section 2(b) of the Small Business Innovation
Development Act of 1982, and the declaration of policy in section 2 of the Small
Business Act; 12 (2) the interest of the U.S. in increasing competition and lowering
costs by developing and locating alternative sources of supply and manufacture; 13 (3)
the interest of the U,S. in encouraging contractors to develop at private expense items
for use by the Government; 14 and (4) such other factors as the Secretary of Defense
may prescribe. t5

Section 2321 is applicable to any contract for supplies or services entered into by DOD
that includes provisions for the delivery of technical data. 16 Under this section, a contractor and
any subcontractor must be prepared to furnish a written justification to the contracting officer for
any use or release restriction. 17 The Secretary of Defense must ensure that there is a thorough
review of the appropriateness of any use or release restriction asserted,18 This review must be
conducted before the end of a three-year period beginning on the later of: (1) the date on which
final payment is made on the contract under which the technical data is required to be delivered;
or (2) the date on which the technical data is delivered under the contract, 19

The Secretary of Defense may challenge a contractor or subcontractor's use or release
restriction if the Secretary finds that: (1) reasonable grounds exist to question the current validity
of the asserted restriction, and (2) the continued adherence to the asserted restriction would make
it impracticable to procure the item competitively at a later time,20 A challenge to an asserted use
or release restriction may not be made, however, after the end of the three-year period unless the
technical data: (1) are publicly available; (2) have been furnished to the U.S. without restriction;
or (3) have been otherwise made available without restriction, 21 The Secretary must provide

910 U.S.C. § 2320(a)(2)(D)(t) and (iii).
1010 U.S.C. § 2321(a)(2)(E).
I U1d,

1210 U.S.C. § 2320(a)(2)(E)(i).
1 -' 10 U, SC. § 23 20(a)(2)(E)(ii),
14 10 U.S.C. § 2320(a)(2)(E)(ii).
1510 U.S.C. § 2320(a)(2)(E)(iv).
1610 U.S.C. § 2321(a),
1710 U.S.C. § 2321(b).
18.10 U.S.C. § 2321(c).
191d.
2010 U.S.C. § 2321(d).
211d.
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written notice of the challenge to the contractor or subcontractor asserting the restriction.22 If
the contractor or subcontractor fails to respond to the notice, the contracting officer shall issue a
final decision pertaining to the validity of the asserted restriction. 23  If a contractor or
subcontractor submits a justification in response to the notice, the contracting officer must, within
60 days of receipt, issue a final decision or notify the party asserting the restriction of the time
within which a final decision will be issued, 24

The section also provides that it is a justification of an asserted use or release challenge
that, within the three-year period preceding the challenge to the restriction, DOD validated a
restriction identical to the asserted restriction if: (1) such validation occurred after a challenge to
the validated restriction under this subsection, and (2) the validated restriction was asserted by the
same contractor or subcontractor. 25

Any claim submitted pertaining to the validity of an asserted restriction will be considered
a claim within the meaning of the Contract Disputes Act. 26 If the contracting officer's challenge is
sustained, then the restriction will be canceled and the contractor or subcontractor may be liable
for fees and other expenses if the restriction is found not to be substantially justified. 27 If the
contracting officer's challenge is not sustained, then the U.S. shall continue to be bound by the
restriction and may be liable for payment to the party asserting the restriction for fees and other
expenses.2

8

5.1.1.2. Background of the Law

During the early and middle 1940s, data rights were governed by a single paragraph in the
patent provisions. 29 This paragraph was embodied in Procurement Regulation (PR) 3 of the War
Department Regulations, In 1947, the Army Procurement Regulations (APR), 30 which
superseded the War Department Procurement Regulations, issued a data rights provision that was
basically identical to PR 3, This clause stated:

(d) Contractor agrees to and does hereby grant to the Government,
to the full extent of Contractor's right to do so without payment of
compensation to others, the right to reproduce, use and disclose for
governmental purposes (including the right to give to foreign
governments as national interest may demand) all or any part of the
reports, drawings, blueprints, data and technical information
specified to be delivered by Contractor to the Government tinder

2210 U.S.C. § 232 1(d)(3),
2310 U.S.C. § 2321(0,
241d.
2510 U.S.C. § 2321(d)(4).
2610 U.S.C. § 2321(g).
2710 U.S.C. § 2321(h).
281d,
29See Judge Lane's opinion in Bell Helicopter Textron. ASBCA No. 21192, 85-3 BCA 18,415, for an excellent
regulatory history of data rights.
3 Army Procurement Regulations issued Nov, 1, 1947 (later renamed the Joint Procurement Regulations).
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this contract; provided, however, that nothing contained in this
sentence shall be deemed to grant a license under any patent now or
hereafter issued or imply any right to reproduce anything else for
this contract. 31

The Armed Services Procurement Regulation (ASPR) superseded the APR (renamed Joint
Procurement Regulations) in 1948.32 The standard patent rights clause prescribed by ASPR 9-
101.1 again contained essentially the same data rights provision as its predecessor clauses. This
clause contained no provision for protecting proprietary information delivered to the Government
by a contractor. The Government's reproduction, use, or disclosure of contractor's submitted
data, however, was limited to Governmental purposes, The Government often ignored this
limitation and viewed its rights as unlimited.

ASPR Revision No, 1 dated 4 January 1955 finally removed the data rights paragraph
from the patent rights clause and made it a separate clause entitled "Reproduction and Use of
Technical Data."33 Judge Lane, in his opinion in Bell Helicopter Textron, stated that severing the
data rights provision from the patent clause was done in anticipation of revising section IX, Part 2
to cover both technical data and copyright. 34

The first comprehensive data policy was set forth in ASPR Revision 20 dated 26 March
1957. This was the first regulation to recognize a contractor's proprietary data. The revision
deleted ASPR 9-112 and estabished three categories of data, which were: (1) operational data;
(2) de.3ign data; and (3) proprietary data. This was the first time that contractors were given
certain protections for their data. The policy also established the term "standard commercial
items."

The three categories of data were defined as follows:

(a) "Operational data" means data providing information suitable,
among other things, for instruction, operation, maintenance,
evaluation or testing.

(b) "Design data" means data providing descriptive or design
drawings which could be used by any competent manufacturer, in
conjunction with its own internal manufacturing techniques and
processes, to reproduce the supplies and services.

(c) "Proprietary data" means data providing information concerning
the details of the contractor's trade secrets or manufacturing

3 1APR 8-103.2(3) and APR 8-103.3(3).32Armed Services Procurement Act of 1947, Pub, L. No. 80-413, 62 Stat. 21-26 (1948), 41 U.S.C. §§ 151-162
192).

3AS1R 9-112 (ASPR in45 ed,, rev. 1, Jan. 4, 1955).
34B1ell Helicopter, 85-3 BCA at 92,388,
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processes which are not disclosed by the design itself and which the
contractor has the right to protect from use by others.35

Under this policy, ý'only proprietary data was recognized as legitimately entitled to
protection against unlimited use by the Government." 36 The policy set forth two ways by which a
contractor's proprietary data could be protected. First, a "Rights in Data -- Limited" clause could
be inserted in supply contracts. This clause would be used when the Government had a specific
need for the proprietary data for a limited purpose. The second way that a contractor's data could
be protected was by a proscription against obtaining the data in the first place. The proscription
could be used, for example, when the contract was for a "standard commercial item." The policy
also introduced the procedure of placing restrictive legends or markings on technical data.37

In 1958, the ASPR provided increased protection for a contractor's proprietary data.
Revision 38 dated 15 October 1958 added a general statement at ASPR 9-202.1(a) which
provided:

(a) General. It is the policy of DOD to encourage inventiveness
and to provide incentive therefor by honoring the "proprietary data"
resulting from private developments and hence to limit demands for
data to that which is essential for Government purposes.38

In carrying out this policy, ASPR 9-203,2, Revision 38, added a provision to the data
clause that proprietary data need not be delivered for supply contracts unless "specifically
identified in the schedule." Under research and development contracts, ASPR 9-202.1(c),
Revision 38, adopted a broad proprietary data provision as follows:

Data need not be furnished for standard commercial items or
services which are normally or have been sold or offered to the
public commercially by any supplier and which are incorporated as
component parts in or to be used with the product or process being
developed if in lieu thereof identification of source and
characteristics (including performance specifications, when
necessary) sufficient to enable the Government to procure the part
or an adequate substitute, are furnished; and further, proprietary
data need not be furnished for other items which were developed at
private expense and previously sold or offered for sale, including
minor modifications thereof, which are incorporated as component
parts in or to be used with the product or process being developed,
if in lieu thereof the Contractor shall identify such other items and
that "proprietary data" pertaining thereto which is necessary to
enable reproduction or manufacture of the item or performance of

35ASPR 9-201 (ASPR 1955 ed., rev. 20, Mar. 26, 1957).
36Bcll Helicopter, 85-3 BCA at 92, 388 (quoting ASPR 9-202.2(a), ASPR 1955 ed., rev,21, Apr. 9, 1957).
37 ASPR 9-203.2 (ASPR 1955 ed., rev. 21. Apr. 9, 1957).
38ASPR 9-202.1(a) (ASPR 1955 cd., rev. 38, Oct. 15, 1958).
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the process. For the purpose of this clause "proprietary data"
means data providing information concerning the details of a
Contractor's secrets of manufacture, such as may be contained in
but not limited to its manufacturing processes, treatment and
chemical composition of materials, plant layout and tooling, to the
extent that such information is not disclosed by inspection or
analysis of the product itself and to the extent that the Contractor
has protected such information from unrestricted use by others.39

In 1964, DOD promulgated a new data rights policy in Defense Procurement Circular
(DPC) No. 6.40 The DPC was optional the first year and became mandatory the following year.4 1

The policy, with some additional changes provided by DPC No. 24, was subsequently
incorporated into the ASPR by Revision No. 10 dated 1 April 1965. This policy remained largely
intact until the early 1980s. One of the factors possibly contributing to the longevity of this policy
may have been that "developed at private expense" was never defined.

The 1964 policy abandoned the concept of withholding proprietary data and replaced it
with a policy of requiring the delivery of certain contractor proprietary information with limited
rights. Under this policy, the Government's rights in contractor data would be either "limited" or
"uniimited," Limited rights in data would largely preclude the Government from releasing the
data for use in competitive reprocurement or in-house manufacture, Unlimited rights would allow
the Government unrestricted use and disclosure of the data (e.g., use in competitive
reprocurement). The Government would have limited rights in "technical data pertaining to items,
components or processes which were developed at private expense and incorporated into, or used
in making the end-items, components, modifications, or processes developed.', 42 There was a
proviso that "form, fit, or function" data was furnished with unlimited rights.43 Included in this
policy was a provision for "predetermination of rights in data." This procedure was intended to
be used to forestall disputes by having the Government and contractor agree on their rights before
contract performance.

In 1965, DOT) issued DPC No. 22,44 promulgated in the 1963 edition of the ASPR. This
DPC set forth a policy statement "that independent research and development costs (IR&D) were
treated as 'private expense' for data rights purposes, even if reimbursed by the Government
through indirect cost allocations. "45

During the 1970s, the ASPR Conunittee proposed various definitions of the term
"developed at private expense," hoping to find a definition suitable to both the Government and

3 9 Ralph C. Nash, Jr. and Leonard Rawlcz, PATENTS AND TECHNICAL DATA, 428 (quoting
ASPR 9-203.2, ASPR 1955 ed., rev. 38, Oct, 15, 1958).
40 DPC No. 6 (May 14, 1964).
4 1DPC No, 20 (Dec. 18, 1964).
42Bell H elicopter, 85-3 BCA at 92,391 (quoting ASPR 9-202.2(b)(2), ASPR 1963 ed., rev. 10, Apr. 1, 1965).
4-3ASPR 9-203 (b)(1)(ii) (DPC No, 6, May 14, 1964).
44DPC No. 22 (Jan. 29, 1965).
45Bell Helicopter, 85-3 BCA at 92,392,
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industry. The ASPR Committee eventually submitted a report with a proposed definition;
however, it was never issued. 46

In the early 1980s, the data rights policy collapsed primarily because of the adverse
publicity from the procurement of spare parts at arguably excessive prices. 4 7 Secretary of
Defense Weinberger issued a blanket deviation to the technical data regulations which allowed the
military services to adopt a variety of policies to obtain greater rights in technical data, Congress
then enacted new statutory requirements as part of the Defense Procurement Improvement Act of
1984 (Pub. L, No, 98-525), stressing the need to acquire data for competitive reprocurement of
spare parts, These statutory provisions were modified in 1986 by Pub, L, No, 99-661 and are
codified at 10 U.S.C. §§2320 and 2321,, Other factors contributing to the enactment of these
statutes included 1) the adoption of the Competition in Contracting Act (CICA) which became
effective in April 1984 and which required increased competition in defense procurement, and 2)
the increased unwillingness of contractors selling commercial products and computer software to
agree to the policy of giving the Government unlimited rights to technical data and computer
software developed in the performance of a Government contract,4 8

The development of workable implementing regulations was still elusive, notwithstanding
Congress' direction to DOD to provide regulations which would balance the needs of the
Government (to obtain competition) with the protection of contractors' proprietary rights.
Coverage of data rights was noticeably missing from the FAR when it was published in 1984.
This was because DOD and the civilian agencies could not agree on a single regulation, Instead,
they decided to issue two data regulations. A proposed FAR was published for comment in the
Federal Register in August 1985,49 followed by a proposed DOD FAR supplement (DFARS) in
September 1985.50 The proposed DFARS was subsequently withdrawn primarily because of
congressional and industry objections to the definition of the term "developed", and because it did
not provide the balancing of interest required by the statute. An interim DFARS rule was
subsequently published, which modified the pre-CICA coverage on data rights to comply with the
Department's obligations under the new statute.

Also during 1984 and 1985, the Air Force and Navy devised their own clauses on data
rights. In both cases, the clauses required contractors and subcontractors to sell or relinquish
their data rights as a condition of award or to give up rights a short time after contract
performance.

In June 1986, the Packard Commission issued its report which included extensive
treatment on data rights, The Commission's report noted that the current practice discouraged

46Thc Navy members of the ASPR Subcommittee on Technical Data submitted a minority rcport disagreeing with
this definition.
47See Ralph C. Nash, Jr.. Proprietary Rights In the Competitive Era, Gov't. Exec. 51 (Apr, 1987).
4 81d
4950 Fed Reg. 32870 (1985),
5050 Fed Reg. 36887 (1985),
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firms from participating in defense mnrkets.5 1 Later that year, Secretary of Defense Weinberger
rescinded the 1983 deviation waiver.

The proposed data rights regulation in the DFARS subpart 227 was published for
comment on 16 January 1987.52 The regulation, however, failed to address the contractors' needs
for protection of their commercial technology which they had incorporated into military
products,.53 Some of the features of the proposed DFARS regulation included a new type of right
in the standard clause -- a "Government purpose license right" in technical data for items,
components, or processes developed with mixed funding. This right would permit the
Government to use the data for competitive procurement purposes, but would require recipients
of such data to sign an agreement precluding disclosure and commercial use of the data.

Another significant feature of the proposed DFARS regulation was the definition of
"developed at private expense," The proposed DFARS 227,471 followed the guidance of the
Congressional Conference Committee on the definition of the term "developed." This guidance
provided that "the item or component must have been constructed or the process practiced" and
"workability" must be established, The proposed DFARS 227.471 definition of the term "at
private expense," however, was less consistent with the congressional guidance, The proposed
definition of "at private expense" was as follows:

The cost of the development has not been paid in whole or in part
by the Government and that such development was not sponsored
by or required as an element of performance under a Government
contract or subcontract; provided, however, independent research
and development and bid and proposal costs arc deemed to be at
private expense,

Pub, L. No. 99-661 amended 10 U.S.C. § 2320(a)(2)(F) to prohibit the Government from
requiring a contrtctor "to sell or otherwise relinquish" rights in private expense data "as a
condition of being responsive to a solicitation or as a condition for the award of a contract." This
provision was directed at the practice of requiting offerors to submit alternative proposals giving
up all rights and making their willingness to cooperate an evaluation factor in the source selection.

10 U.S.C. § 2320 was again amended by section 808 of the DOD Authorization Act of
1988, Pub. L. No. 100-180. The amendments to the statute were minor, On 10 April 1987,
Executive Order No, 12591 was issued, This order provided that contractors be permitted to
retain commercial rights in technical data and computer software developed on Government
contracts. The order mandated that each agency shall:

5 1COMMISSION ON DEFENSE MANAGEMENT, A QUEST FOR EXCELLENCE -- FINAL REPORT TO
THE PRESIDENT, 15 (June 1986).
5252 Fed. Reg, 2082 (1987).
53 Ralph C. Nash & John Cibinic, Proposed New Department of Defense Technical Data Policies, I N&CR 1 16
(Feb. 1987).
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(6) cooperate, under policy guidance provided by the Office of
Federal Procurement Policy, with the heads of other affected
departments and agencies in the development of a uniform policy
permitting Federal contractors to retain rights to software,
engineering drawings, and other technical data generated by Federal
grants and contracts, in exchange for royalty-free use by or on
behalf of the Government.

On 16 April 1987, proposed DFARS 227.471 set forth the following definition of
"developed":

"Developed," as used in this subpart, means that the item,
component, or process exists and is workable. Thus, the item or
component must have been constructed or the process practiced.
Workability is generally established when the item, component or
process has been analyzed or tested sufficiently to demonstrate to
reasonable people skilled in the applicable art that there is a high
probability that it will operate as intended, Whether, how much,
and what type of analysis or testing is required to establish
workability depends on the nature of the item, component, or
process, and the state of the art, To be considered "developed," the
item, component, or process need not be at the stage where it could
be offered for sale or sold on the commercial market, nor must the
item, component or process be actually reduced to practice within
the meaning of Title 35 of the U.S. Code.54

This resolved the major disagreement that had existed over the amount of "testing"
required to prove that the item, component, or process was developed. Many individuals in
Government had believed that the definition should require sufficient testing to show "a reduction
to practice" as required with patentable inventions. Industry had objected to such a stringent
requirement. Judge Lane, in his opinion in Bell Helicopter Textron, arrived at a middle ground
stating that:

Practicability, workability, and functionability (which seem to be
essentially synonymous concepts for this purpose) must be
demonstrated, that i%, the item or component must be analyzed
and/or tested sufficiently to demonstrate to reasonable persons
skilled in the applicable art that there is a high probability the item
or component will work as intended, Whether testing is required in
addition to analysis, and the degree of testing and whether dynamic
as well as static, depends on the nature of the item or component
and the state of the art. 55

54Thi.s definition is based on the guidance contained in the Conference Report to The National Defense Authorization Act
for Fiscal Year 1987, Pub. L. No. 99-661, 100 Stat. 3876 and on the detailed analysis and holding in Bell Helicopter
Textron, ASBCA 21192, 85-3 BCA¶ 18, 414.
55Bell Helicopter, 85-3 BCA at 94,421 & 94, 422.
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These words are used almost verbatim in the DFARS definition.

Proposed DFARS 227.471 also adopted the following definition of "private expense":

"Private expense," as used in this subpart, means that the cost of
development has not been paid in whole or in part by the
Government and that such development was not required as an
element of performance under a Government contract or
subcontract; provided, however, independent research and
development and bid and proposal costs are deemed to be at private
expense,

This definition largely reflected the views of the drafters of the 1964 DOD policy.

In May 1987, the FAR data provisions were finally issued,56 FAR Subpart 27.4 provided
a single policy for all agencies except DOD. Notably, the FAR provision also established a goal
of 30 September 1988 for the issuance of a single regulation, The FAR clause provided the
Government with unlimited rights in the following categories of data:

(1) Data first produced in the performance of the contract;

(2) Form, fit, and function data delivered under the contract;

(3) Manuals or instructional and training material for installation,
operation, or routine maintenance and repair of items, components,
or processes delivered or furnished for use under the contract; and

(4) All other data delivered under the contract other than limited
rights data,57

These categories are similar to the unlimited rights provisions in the DFARS. Notice,
however, that the FAR clause only gives data rights in data relating to the specific contract, The
DFARS clause, on the other hand, is broader in that it gives rights in data relating to "this or any
other Government contract or subcontract."

In April 1988, DOD issued an interim rule on a new technical data policy. This policy
required "cradle to grave" negotiation of all technical data rights. There was, however, little
guidance provided on the techniques to be used in the negotiation. The interim rule called for the
negotiation of data rights pertaining to every item, component, and process for which the
contractor was claiming a proprietary right. Under DFARS 227.473-1(c)(1)(iii), the parties had
to agree to a list. This list was required to:

5652 Fed, Reg. 18140 (1987),
57See Ralph C. Nash & John Cibinic, FAR Data Provisions IssuedAt Last, 1 N&CR ¶ 51 (June 1987).
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(A) identify the items, components, processes, or computer
software to which the technical data pertains;

(B) identify or describe the technical data or computer software
subject to other than unlimited rights; and

(C) identify or describe, as appropriate, the category or categories
of Government rights, the agreed-to time limitations, or any special
restrictions on the use or disclosure of the technical data or
computer software.

DFARS 252,227-7013(b)(1)(ix) and (k) provided that the Government would obtain
unlimited rights in any technical data not on the list, This provided contractors with an incentive
to ensure that the list was complete,

DOD again revised its technical data policy by issuing another interim rule which took
effect in November 1988,58 The November interim rule backed away from the total negotiation
policy set forth in the previous interim rule, This was the third data policy in less than three years,
From the progression of these policies, it appears that DOD seems to be moving toward a balance
between: (a) protecting contractor rights in technical data and (b) obtaining information necessary
to conduct competitive procurements,

On 15 October 1990, an Advance Notice of'Proposed Rule making was published, 59 The
advance notice addressed four types of rights: (1) unlimited; (2) limited; (3) restricted; and (4)
Government purpose. The proposal seemed to suggest that the Government should have
unlimited rights in any data produced during a contract, regardless of whether the Government
has a need for the data or whether Government acquisition of the data would destroy its
commercial value, The Advance Notice of Proposed Rule making was not implemented,

5.1.1.3. Law in Practice

While representing extensive effort by both the Government and the private sector to
ensure fair and workable rules, the current implementation of the law on technical data rights, 10
U.S.C. § 2320, is still a source of conflict arid confusion for both sides. The recent changes in the
law have solved some problems, For example, it now establishes a statutory basis for recognizing
and protecting contractor rights in privately developed items, components, and processes and
clarifies boundaries for the Government in pursuing data rights for full and open competition. The
law also clarifies validation procedures, 10 U.S.C. § 2321,

The current procurement process, however, is driven by an allocation or determination of
rights in technical data which begins during develcpment but often occurs after the system has
been produced, and when the Government's needs are more likely to conflict with the interests of
the contractor and its vendors. The result is that the Government spends millions of dollars trying

58This interim rule was subject to further revision after receipt of public comments, 53 Fed Reg. 43698 (1988).
5955 Fed. Reg. 41788 (1990).
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to obtain and maintain full data packages for parts or components which may not be suitable for
competition for technical reasons, while other parts or components for which competition may be
appropriate are overlooked.

5.1.1.4. Recommendations and Justification

I

Amend 41 U.S.C. § 403 to provide a more accurate definition
of "technical data."

The current statutory definition of the term "technical data" was derived from the
procurement regulations in 1984 when the statute was enacted. It excluded computer software
but included computer software documentation based on the current thinking in the Department.
Since that time, almost all persons that have addressed the technical data and computer software
policies have agreed that this is not a useful breakdown of intellectual property as it regards
computer software, The current thinking, as reflected in the Advance Notice of Proposed Rule
making in October 1990, is that technical data should include computer data bases and manuals
and other publications supporting computer programs but that all elements of the computer
programs themselves should be excluded from the definition of technical data. The Panel agrees
with this view and has recommended that the definition of "technical data" be revised to permit
the new policy to be written on this basis,

U

Amend 10 U.S.C. § 2320 to more clearly define when it is
applicable.

Amend 10 U.S.C. § 2321 to place reasonable limits on the scope
of review.

Amend 10 U.S.C. §§ 2320 and 2321 to better clarify the laws.

The proposed amendments to 10 U.S.C. § 2320 contain a clearer statement of when the
law is applicable, Thus, the first sentence of section 2320(a)(1) is amended to state that "[tjhe
Secretary of Defense shall prescribe regulations to define, in all contracts where technical data is
specified to be delivered, the respective rights of the U.S. and of a contractor or subcontractor."
This change reflects the DFARS requirement that the policy applies when the Government is
calling for data under a contract and not otherwise.

Section 2320(b)(7) is deleted in its entirety because the Panel concluded that the
certification requirement is burdensome on contractors and acts counter to the goal of
streamlining the acquisition process by reducing paperwork,
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The. Panel also concludcd that section 2320(c) should be deleted in its entirety. This
section is unnecessary because the Secretnry already has authority under the basic statute to
prescribe regulations and negotiate rights, Specifically, section 2320(a) provides the Secretary
with the authority to prescribe regulations and section 2320(a)(2)(G) allows the Secretary to
negotiate the acquisition of rights. Thus, section 2320(c) is redundant and should be repealed.

Section 232 1(c) provides that the Secretary of Defense must review the appropriateness of
any use or release restriction with respect to technical data delivered by a contractor or
subcontractor. Technically, this requires the Secretary to review all technical data for which the
contractor asserts a use or release restriction regardless of whether the Government has a need for
the data. The proposed amendment provides that a review need not be conducted unless the
Government has a need for the data and the contractor requests to provide less than full
reprocurement data rights. This proposal attempts to place reasonable limits on the scope of
review,

The remaining proposed statutory changes to sections 2320 and 2321 are primarily ones
of clarification. For instance, the term "for any purpose" was added to sections 2320(a)(2)(A)(i)
and (ii) to clarify that the Government has full data rights under these provisions, The proposed
amendment to section 2320(a)(2)(B) attempts to clarify the use limitation by providing that the
contractor or subcontractor may restrict the right of the U.S. to "use technical data pertaining to
the item or process for manufacttiring by the Government," Other minor clarification amendments
include adding the word "final" before "decision" in section 2321 (0 in order to be consistent with
the Contract Disputes Act. Also, the proposed amendment to section 2321(g) clarifies that there
is no requirement to state a sum certain to be considered a claim within the meaning of the
Contract Disputes Act,

III

Amend 10 U.S.C. § 2320(a)(3) to provide a separate policy for
commercial items or components.

Section 2320(a)(3) is amended to limit its applicability to commercial items, DOD policy,
as set forth in the DFARS, encourages the use of commercial items to the maximum extent
possible, The DFARS state that DOD will normally only obtain technical data and data rights
with regard to commercial items as provided in 10 U.S.C. § 2320(a)(2)(C) & (D). The proposed
statutory amendment to section 2320 adopts this policy.

IV

Amend 10 U.S.C. § 2320 to permit the Secretary of Defense to
utilize any technical data policy that would meet the
Government's reprocurement needs while providing protection
for commercially valuable technology.
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The proposed amendment to section 2320(a)(2)(G)(ii) would permit the Secretary of
Defense to utilize any technical data policy that would meet the Government's reprocurement
needs while providing the maximum possible protection for commercially valuable technology.
Thus, it would permit the Secretary to adopt policies that did not take reprocurement rights in
technical data for commercially valuable technology, This broad authority would enable the
Secretary to consider a new approach for the procurement of replenishment parts and components
of weapon systems that was based on ascertaining competition needs and meeting those needs
without the necessity of negotiating rights to technical data, Under the amended provision, the
Secretary would have the flexibility to test this new approach as an alternative method of dealing
with technical data.

The new alternative approach is intended to be applied during the engineering and
manufacturing development (EMD) and production of a system or product to be used by the
Government, This proposal is not based on a distribution of technical data rights theory (as set
forth in section 2320), but rather on a procurement strategy which relies on identifying the need
for competitive acquisition based on a life cycle cost analysis and providing competitive sources
to meet that need.

The approach would not significantly alter the current policies of the Department with
regard to technical data needed for internal purposes such as design verification, training,
installation, operation, maintenance, and testing, The contractor would be required to deliver all
technical data needed to meet these needs, and, to the extent that data constituted form, fit, or
function data and manuals, it would be required to be delivered with unlimited rights. To the
extent the data required to meet these needs included detailed manufacturing drawings or detailed
manufacturing process data, that data would be delivered with proprietary legends restricting the
Government's use of the data to meet these internal needs,

With regard to the impact of the alternative approach on reprocurement of parts, the
prime contractor would be required to develop a Spare Parts Acquisition Plan and implement it
during the design and early manufacture phases of the acquisition, This system would be modeled
on the spare parts provisioning conferences that are presently being used by the services but it
would move these conferences into the development process and place them under the
responsibility of the Government program manager. By merging the present system of early
identification of proprietary data with the provisioning conference system, the new methodology
would focus the attention of the development contractor and the Government program manager
on steps that could be taken in the development process to enhance competition,

The prime contractor, with the approval of the Government's program manager, would be
required to categorize all parts and components of a system or product into three categories: (1)
those for which no future competitive procurement was anticipated; (2) those for which limited
competition was required because of the need for qualified vendors; and (3) those for which full
and open competition was practicable. Category 3 would be the default option, and a contractor
or subcontractor proposing to include an item in categories I or 2 would have the burden to
demonstrate to the program manager's satisfaction that the Government would he protected from
having to pay unreasonable reprocurement prices. The Government program manager would
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make the final decision on this categorization as the development of the system progressed and
the contractor would implement the decisions that were made.

With regard to parts and components in category 1, the contractor would not deliver a
detailed te.7hnical data package because they would be procured in the future on a sole source
basis, With regard to parts and components in category 2, the contractor would qualify and
develop competitive sources using techniques such as licensing, dual development, or reverse
engineering, No detailed technical data package would be delivered on these parts and
components because the Government would have the qualified sources available for future
procurement using limited competition.

With regard to parts and components in category 3, the contractor would be required to
deliver a detailed technical data package without proprietary rights that was sufficient to permit
procurement from any competent manufacturer through full and open competition. The
contractor would serve as the data repository for all data on the system or product and would be
required to place that data in escrow in the event it did not perform its contract obligations or
went out of business,

The goal of the approach is to shift the focus of attention from the question of who owns
rights to technical data to the question of where will competition be cost effective in the future life
of the system being developed, The premise is that there is no need for Government and industry
to fight about proprietary rights if the Government's long term needs for competition is met
through proper front end planning. The methodology for implementing the new approach
outlined above has the added advantage that it minimizes the amount of proprietary data that must
be delivered to the Govermment, This ensures contractors and subcontractors of protection of
their proprietary information and reduces the Government's need for systems to store, retrieve,
and protect large volumes of proprietary information,

Thus, the alternative approach, as implemented through the methodology outlined above,
has a number of potential advantages over the current system:

* It obtains the agreement of the prime contractor to provide nonproprietary data
packages for those parts and components where full and open competition will provide
quality products. This allows the Government to obtain these parts and components
through full and open competition with a guarantee of a current and accurate data
package to be furnished from the data repository, This ensures that the competition is
effective by responding to the constant complaint of vendors that they cannot obtain
accurate data packages for such parts and components on a timely basis,

* It allows contractors and subcontractors to protect commercially valuable data,
thereby facilitating technology transfer, integration, and Government access to
commercial technologies, This enhances the quality and value of the products and
components developed for Government use and strengthens the competitiveness of' the
firms and the industrial base generally.
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" It ensures that manufacturers of parts and components that require qualification are
adequately qualified prior to the competition. This responds to the complaint that
vendors that win contracts to provide such parts and components deliver defective
items or are very late in performing their contracts.

" It permits an orderly transition to a totally electronic data storage and retrieval system,
As design is performed more and more by computer, the logical entity to act as the
repository is the designing contractor or subcontractor. Necessary Government access
to this repository, with appropriate protections, will become easier as electronic
systems are put in place.

A more detailed description of the methodology outlined here for implementing the
alternative approach is set forth in paragraph 5.1.1.7.

5.1.1.5. Relationship to Objectives

The first recommendation expands the definition of "technical data" to include computer
data bases and manuals and other publications supporting computer programs while continuing to
exclude computer programs themselves from the definition. The second recommendation clarifies
both sections 2320 and 2321, The third recommendation encourages the maximum use of
commercial items by providing in section 2320 that DOD will normally only obtain technical data
and data rights for commercial items that relate to form, fit, or function or which are necessary for
operation, maintenance, installation, or training (other than detailed manufacturing or process
data), This recommendation reflects the Panel's goal of encouraging firms to integrate their
commercial and military work, The fourth recommendation offers one alternative approach to
data which focuses not on the distribution of rights between Government and industry but rather
on ways to ensure that the Government has the means to ensure reprocurement prices are
reasonable, and that full and open competition is obtained, when appropriate,

5.1.1.6. Proposed Statute

41 U.S.C. §403. Definitions

(8) The term "technical data" means recorded information of a scientifitQr technical nature, It
does not include computer programs but does include manuals. instructional matedals and
technical data formatted as a computer data base, ..eee.ded. ,.rmatin, (regardles .. ,4the-.form-eo
method of the rccording)-ef a soicntifie er- techinical nature (including comfputerf SOfWaRF
documentation) relating to supplies procured by an agency, Such term does not include eoepateW
seftware-eorfinancial, administrative, cost or pricing, or management data or other information
incidental to contract administration.

10 U.S.C. § 2320. Rights in technical data

(a)(1) The Secretary of Defense shall prescribe regulations to define, in all contracts where
technical data is specified_ to be delivred, the respoctive rights legitimate .. . of the United
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I States and of a contractor or subcontractor in thnieal d ,permning- toean iteriveor preeess.
Such regulations shall be included in regulations of the DOD prescribed as part of the Federal
Acquisition Regulation. Such regulations may not impair any right of the United States or of" any
contractor or subcontractor with respect to patents or copyrights or any other right in technical
data otherwise established by law. Such regulations also may not impair the right of a contractor
or subcontractor to receive from a third party a fee or royalty for the use of technical data
pertaining to an item or process developed exclusively at private expense by the contractor or
subcontractor, except as otherwise specifically provided by law.

(2) Such regulations shall include the following provisions:

(A) In the case of an item component, or process that is developed by a contractor
or subcontractor exclusively with Federal funds (other than an items om2oo or process
developed under a contract or subcontract to which regulations under section 90)(2) of the Small
Business Act (15 U.S.C. 63(80)(2)) apply), the United States shall have the unlimited right to-

(i) use technical data pertaining to the item. component. or process for an
glpro•', or

(ii) release or disclose the technical data to persons outside the
I Government or purmit the use of the technical data by such persons for any pumrose,

(B) Except as provided in subparagraphs (C) and (D), in the case of an item,
component. or process that is developed by a contractor or subcontractor exclusively at private
expense, the contractor or subcontractor may restrict the right of the United States to i)is
technical data pertaining to the item. component. or procass fQr manufacturing by the
Goe m iL QL_ fi release or disclose technical data pertaining to the item_. omp".jL.L or
process to persons outside the Government, or permit the use of the technical data by such
persons. Eor purposes of this section. amounts spent for independent research and development
and bid and Wprgsal costs shall be considered to be private expense. The Scretanry shall specify
the manner in which other indirect costs shall be treated.

(C) Subparagraph (B) does not apply to technical data that-

(i) constitutes a correction or change to data furnished by the United
States;

(ii) relates to form, fit, or function-

(iii) is necessary for operation, maintenance, installation, or training (other
than detailed manufacturing or process data); or

(iv) is otherwise publicly available or has been i'eleased or disclosed by the
contractor or subcontractor without restriction on further release or disclosure,
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(D) Notwithstanding subparagraph (B), the United States may release or disclose
techrnical data to persons outside the Government, or permit the use of technical data by such
persons, if

(i) such release, disclosure, or use-
(I) is necessary for emergency repair and overhaul; or

(II) is a release or disclosure of technical data (other than detailed
manufacturing or process data) to, or use of such data by, a foreign government that is in the
interest of the United States and is required for evaluational or informational purposes;

(ii) such release, disclosure, or use is made subject to a prohibition that the
person to whom the data is released or disclosed may not further release, disclose, or use such
data; and

(iii) the contractor or subcontractor asserting the restriction is notified of
such release, disclosure, or use.

(E) In the case of an item omponnt, or process that is developed in part with
Federal funds and in part at private uxpense, the respective rights of the United States and of the
contractor or subcontractor in technical data pertaining to such item, gomponent. or process shall
be established as early in the acquisition process as practicable (preferably during contract
negotiations) and shall be based upon negotiations between the United States and the contractor,
except in any case in which the Secretary of Defense determines, on the basis of criteria
established in the regulations, that negotiations would not be practicable. The establishment of
such rights shall be based upon consideration of all of the following factors:

(i) The statement of congressional policy and objectives in section 200 of
title 35, the statement of purposes in section 2(b) of the Small Business Innovation Development
Act of 1982 (15 U.S.C. 638 note), and the declaration of policy in section 2 of the Small Business
Act (15 U.S.C. 631).

(ii) The interest of the United States in increasing competition and lowering
costs by developing and locating alternative sources of supply and manufacture.

(iii) The interest of the United States in encouraging contractors to develop
at private expense items for use by the Government.

(iv) Such other factors as the Secretary of Defense may prescribe.

(F) A contractor or subcontractor (or a prospective contractor or subcontractor)
may not be required, as a condition of being responsive to a solicitation or as a condition for the
award of a contract--
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(i) to sell or otherwise relinquish to the United States any rights in technical

data except-

(I) rights in technical data described in subparagraph (C); or

(II) under the conditions described in subparagraph (D); or
(ii) to refrain from offering to use, or from using, an itemsomVonQnen, or

process to which the contractor is entitled to restrict rights in data under subparagraph (B).

(G) The Secretary of Defense may-

(i) negotiate and enter into a contract with a contractor or subcontractor
for the acquisition of rights in technical data not otherwise provided under subparagraph (C) or
(D), if necessary to develop alternative sources of supply and manufacture;

(ii) agree to restrict rights in technical data otherwise accorded to the

United States under this section if the United States receives a royalty-free license to use, release,
or disclose the data for internal Government purposes of the United States (including par-poses of
eemeiiepf eeUueffib t); or

(iii) encourage permitk a contractor or subcontractor to license directly to a
third party the use of technical data which the contractor is otherwise allowed to restrict, if
necessary to develop alternative sources of supply and manufacture.

(3) Notwithstanding paragraph (2) above, the Secretary of Defense shall prescribc
regulations for contracts for commercial items or components. where technical data is specified to
be delivered by a contractor or subcontractor. which prohibit the Government from obtaining
unlimited rights to technical data: pDrp_'itd, hjwever. that unlimited rights may be obtained when
necessary to the extent specified in paragraphs ()(2)(C) & (L)), The•-S.eet- ef-Defense-h
define the termm "deyelopd" "xiusASi ve with Federail f nds", and 'l•uelsively at-r$iate
expense" in regulations peridunder paffigraph (1). in defining sueh tc~-theSeoI~et-FY
shall apeeify4-t ffl.anncr in which indirect costs shall be treated and speeify that amounts spenitfr
independent research and development and bi n ~psal aests shall not be eonsidered to be
Federal fndsefor hepurpse fdinlesýa;gmh

(4) [Deleted]

(b) Regulations prescribed under subsection (a) shall require that, whenever practicable, a
contract for supplies or services entered into by an agency named in section 2303 of this title [10
U.S.C. § 2303] contain appropriate provisions relating to technical data, including --

(1) defining the respective rights of the United States and the contractor or subcontractor
(at any tier) regarding any technical data to be delivered under the contract;
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(2) specifying the technical data, if any, to be delivered under the contract and delivery
schedules for such delivery;

(3) establishing or referencing procedures for determining the acceptability of techMical
data to be delivered under the contract;

(4) establishing separate contract line items for the technical data, if any, to be delivered
under the contract;

(5) to the maximum practicable extent, identifying, in advance of delivery, technical data
which is to be delivered with a M.e.or..reease restriction, as defined in section 232 l(iie iena
oenthe Fght efthe United States to woeueh-date;

(6) requiring the contractor to revise any technical data delivered under the contract to
I reflect engineering design changes made during the performance of the contract and affecting the

form, fit, and function of the items specified in the contract and to deliver such revised technical
data to an agency within a time specified in the contract;

(?) requiring4he eent acter to fuirnih written assuranec At the timne the tcchnieeA daai
tlelivered-ff 4e-nadc available that the technisal dat i emnt accurate and satisfies the

(•()4) establishing remedies to be available k0 the United States when deliverable technical
data r.quired to be deli.ered or made a.vail.able under the ee. Faet is found " be ..... l" ""
inadequate- of tonot to satisfy the requirements of the contract concerning technical data; and

W )(9) authorizing the head of the agency to withhold payments under the contract (or
exercise such other rt,nedies as the head of the agency considers appropriate) during any period if
the contractor does not meet the requirements of the contract pertaining to the delivery of
technical data.

(e) Nothing in this seeticnc in-seetien- 2305(d) of this title prohibita the Seretary of Defes
ffem-

(1) proscribing standards for determining whether a ceontact enter-ed into-b-the- DOD

right to use (er hasvo used) for any purpose of the United States alil teehnical data reguirod to-be
delivered to the United States undef the eentfaet or providing for such a period of timfe (not--t

exeed7 yaf) a aneetiatien objeetie

(2) prescribing reasonable and flevible guidelines, including negotiation objcctives, for the
conduct of negotiattions regarding the respective fights in technical data of the United-Swaes and
the .eentrtOF..
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(c) The Secretary of Defense shall by regulation establish programs which provide domestic
business concerns an opportunity to purchase or borrow replenishment parts from the United
States for the purpose of design replication or modification, to be used by such concerns in the
submission of subsequent offers to sell the same or like parts to the United States. Nothing in this
subseution limits the authority of the head of an agency to impose restrictions on such a program
related to national security consideration, inventory needs of the United States, the improbability
of future purchases of the same or like parts, or any additional restriction otherwise required by
law,

10 U.S.C. § 2321. Validation of proprietary data restrictions

(a) Contracts covered by section. This section applies to any contract for supplies or services
entered into by the DOD that includes provisions for the delivery of technical data.

(b) Contractor justification for restrictions. A contract subject to this section shall provide that a
contractor under the contract and any subcontractor under the contract at any tier shall be
prepared to furnish to the contracting officer a written justification for any use or release
restriction (as defined in subsection (i)) asserted by the contractor ot subcontractor.

(c) Review of restrictions.

(1) The Secretary of Defense shall ensure that there is a thorough review of the
appropriateness of any use or release restriction asserted with respect to technical data Irbe
delivered by a contractor or subcontractor at any tier under a contract subject to this section.
This review need not be conducted when the Secretary of Defense determines that the
Government will have no requirement for rights greater than permitted by any asserted restriction,

(2) The review of an asserted use or release restriction under paragraph (1) shall be
conducted before the end of the three year period beginning on the later of

(A) the date on which final payment is made on the contract under which the
technical data is required to be delivered; or

(B) the date on which the technical data is delivered under the contract.

(d) Challenges to restrictions,

(1) The Secretary of Defense may challenge a use or release restriction asserted with
respect to technical data by a contractor or subcontractor at any tier under a contract subject to
this section if the Secretary finds that-

(A) reasonable grounds exist to question the current validity of the asserted
restriction; and
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(B) the continued adherence [adherence] by the United States to the asserted
restriction would make it impracticable to procure the item to which the technical data pertain
competitively at a later time.

(2)(A) A challenge to an asserted use or release rastriction may not be made under
paragraph (1) after the end of the three-year period desuribed in subparagraph (B) unless the
technical data involved --

(i) are publicly available;

(ii) have been furnished to the United States without restriction; or

(iii) have been otherwise made available without restriction.

(B) The three-year period referred to in subparagraph (A) is the three-year period
beginning on the later of--

(i) the date on which final payment is made on the contract under which the
technical data are required to be delivered; or

(ii) the date on which the technical data are delivered under the contract.

(3) If the Secretary challenges an asserted use or release restriction under paragraph (1),
the Secretary shall provide written notice of the challenge to the contractor or subcontractor
asserting the restriction. Any such notice shall --

(A) state the specific grounds for challenging the asserted restriction;

(B) require a response within 60 days justifying the current validity of the asserted
restriction; and

(C) state that evidence of a justification described in paragraph (4) may be
submitted,

(4) It is a justification of an asserted use or release restriction challenged under paragraph
(1) that, (A) the DOD and the contractor or subcontractor agreed to a predetermination of rights:
QrA within the three-year period preceding the challenge to the restriction, the DOD validated a
restriction identical to the asserted restriction if--

(i) (A) such validation occurred after a challenge to the validated restriction
under this subsection; and

(ii) (R) the validated restriction was asserted by the same contractor or
subcontractor (or a licensee of such contractor or subcontractor).
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(e) Time for contractors to submit justifications. If a contractor or subcontractor asserting a use
or release restriction submits to the contracting officer a written request, showing the need for
additional time to comply with the requirement to justify the current validity of the asserted
restriction, additional time to adequately permit the submission of such justification shall be
provided by the contracting officer as appropriate. If a party asserting a restriction receives
notices of challenges to restrictions on technical data from more than one contracting officer, and
notifies each contracting officer of the existence of more than one challenge, the contracting
officer initiating the first in time challenge, after consultation with the party asserting the
restriction and the other contracting officers, shall formulate a schedule of responses to each of
the challenges that will afford the party asserting the restriction with an equitable opportunity to
respond to each such challenge.

(f) Decision by contracting officer.

(1) Upon a failure by the contractor or subcontractor to submit any response under
I subsection (d)(3), the contracting officer shall issue a final decision pertaining to the validity of the

asserted restriction.

(2) After review of any justification submitted in response to the notice provided pursuant
to subsection (d)(3), the contracting officer shall, within 60 days of receipt of any justification
submitted, issue a final decision or notify the party asserting the restriction of the time within
which a fina decision will be issued.

(g) Claims, If a claim pertaining to the validity of the asserted restriction is submitted in writing
to a contracting officer by a contractor or subcontractor at any tier, such claim shall be considered
a claim within the meaning of the Contract Disputes Act of 1978 (41 U,S.C. 601 et seq.) without
regard to the requirement to state a sum certain,

(h) Rights and liability upon final disposition.

(1) If, upon final disposition, the contracting officer's challenge to the use or release
restriction is sustained --

(A) the restrir',ion shall be canceled; and

(B) if the asserted restriction is found not to be substantially justified, the
contractor or subcontractor asserting the restriction shall be liable to the United States for
payment of the cost to the United States of reviewing the asserted restriction and the fees and
other expenses (as defined in section 2412(d)(2)(A) of title 28 [28 U.S.C. § 2412(d)(2)(A)])
incurred by the United States in challenging the asserted restriction, unless special circumstances
would make such payment unjust.

(2) If, upon final disposition, the contracting officer's challenge to the use or release
restriction is not sustained --
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(A) the United States shall continue to be bound by the restriction; and

(B) the United States shall be liable for payment to the party asserting the
restriction for fees and other expenses (as defined in section 2412(d)(2)(A) of title 28 [28 U.S.C.
§ 2412(d)(2)(A)]) incurred by the party asserting the restriction in defending the asserted
restriction if the challenge by the United States is found not to be made in good faith,

(i) Use or release restriction defined. In this section, the term "use or release restriction", with
respect to technical data delivered to the United States under a contract subject to this section,
means a restriction by the contractor or subcontractor on the right of the United States--

(1) to use such technical data; or

(2) to release or disclose such technical data to persons outside the Government or permit
the use of such technical data by persons outside the Government.

5.1.1.7. A Methodology for Implementing the Alternative Technical Data Approach

During the competition for the development contract for a new system, the Request for
Proposals would require competing prime contractors to present a Spare Parts Acquisition Plan,
The plan would have to show what organization they would put in place: (1) to work with the
Government program office to classify each component and part of the system during the
development and early production phases, and (2) to obtain competition when it was required.
They would also be expected to provide an overall appraisal of the amount of competition that
they could develop during development of the system. The quality of this Spare Parts Acquisition
Plan would normally be an evaluation factor in the source selection decision,

Afler the contract was awarded, the contractor would begin to classify all parts and
components as the design progressed, If any of the subcontracted components contained
repairable parts, the subcontractor could be tasked with the same classification obligation.
Government employees would work closely with the contractor in this process and, as in the case
of current spare parts provisioning conferences, would make the final decision on the proper
classification of each part or component. They would have full access to all data, proprietary or
nonproprietary, necessary fulfill their responsibilities in the process. The goal of the system would
be to identify three categories of parts and components: (1) those for which no future competitive
procurement was anticipated, (2) those for which limited competition was required because of the
need for qualified sources, and (3) those for which full and open competition was practicable.

The initial determination would identify those parts and components which fell into
category 1, where a life cycle cost analysis indicated that future competition would be
impracticable or unproductive. This would include parts and components where there would be
little need for replacement during use of the system, where a very large capital investment would
be needed for manufacturing, or where there was very high sensitivity of the part or technology
being incorporated in the item indicating that there would be only one suitable and cost effective
source, or where considerations of criticality or proprietary rights precluded reprocurement from
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other sources. la each case, the contractor (or subcontractor) would prepare a detailed analysis,
including life cycle cost where applicable, demonstrating that the part or component was properly
placed in category 1 and the Government program manager would make the final decision to
place the part or component in this category. When the part or component was placed in
category 1, the contractor would not be required to deliver a detailed Technical Data Package to
the Government as part of performance of the contract. However, the classification of the parts
and components in this category would be subject to reconsideration whenever either the
contractor or the Government determined that the circumstances had changed. As long as a part
or component remained in category 1, additional parts or components would be procured by the
Government using sole source procurement procedures.

With regard to those parts and components determined not to fall in category 1, there
would be a presumption that they fell in category 3. This category would include the majority of
parts and components which could clearly be manufactured by any competent company without
special qualification. The new methodology would require the contractor to prepare a list of such
parts and components and to develop and deliver (when needed for reprocurement) a
nonproprietary Technical Data Package for them that was sufficiently detailed to support full and
open competition. This Technical Data Package would be kept current in the contractor's data
repository and would be available to the Government at any time on short notice. These
Technical Data Packages would be used by the Government to procure these parts and
components through normal procurement procedures as is done under current spare parts
procurements.

With regard to any part or component that the contractor believed should be placed in
category 2 because of the need for qualification of sources, it would have to present justification
for this determination to the Government program manager who would make the final decision
placing a part or component in this category and the number of sources to be qualified. Once it
had been determined that a part or component was in category 2, the contractor would have the
primary responsibility for developing and qualifying those competitive sources. As long as the
sources were provided and performed, the contractor would not be required to deliver a detailed
Technical Data Package to the Government but, as discussed earlier, the Government would have
full access to all detailed data for internal purposes such as design review, inspection, or other
necessary governmental purposes.

The contractor would be expected to develop at least two competitive sources for parts
and components in category 2 through normal prime contractor qualification and procurement
techniques. If the part or component was to be designed and manufactured by the contractor, the
contractor would be contractually required to develop one or more of the competitive sources
using the least expensive technique -- normally licensing another manufacturer. If the part or
component was to be designed and manufactured by a subcontractor to a prime contractor's form,
fit, or function specification, the contractor would normally request that subcontractor to agree to
license another manufacturer. If the subcontractor was unwilling to license competitors, the
contractor could seek to include the item in category 1, provided the Government was adequately
protected under sole source procedures or some other form of protection, such as a long-term
pricing agreement with that subcontractor or using a form, fit, or function specification to develop
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two or more subcontractors. In the rare case where it was believed that the part or component
could be bought in the future from another vendor using reverse engineering techniques, a single
subcontract c:ould be awarded in the early program phases with the intent to subsequently obtain
competition through the use of this technique. In any case where competition was developed
through licensing, the contractor or subcontractor would be paid a technology transfer fee, to be
negotiated on a case-by-case basis by the contracting officer and the contractor or subcontractor,
Once the competitive sources had been qualified and developed, parts and components would be
procured from them by the Government using normal procurement procedures as is done in
current spare parts procurements.

This system would require the constant attention of the prime contractor and the
Government program manager to ensure that the parts and components were placed in the proper
category and that each decision was fully substantiated by analytical data supporting the life cycle
cost analysis and the technical decision that certain parts and components were of sufficient
criticality or complexity to require procurement from qualified vendors. In all cases, the final
decision of the categorization of parts and components would be made by the Government
program manager but the contractor would be permitted to seek review of a decision to place a
part or component in category 2 by the Assistant Secretary for Acquisition of the military service.

The system would be dynamic rather than static. Thus, any initial categorization of parts
or components could be changed by the Government program manager as additional information
became available. For example, a component initially placed in category I might be reclassified
into category 2 or 3 if later usage information indicated that there would be need to acquire a
considerably greater number of components that had been originally projected. Similarly, a
component initially placed in category 2 might be reclassified into category I if the cost of
developing and qualifying a competitive source was so great that it was determined by life cycle
cost analysis that competition was not economical.

With regard to data necessary for modification of systems or significant subsystems, this
methodology would require the development contractor to assist the Government in obtaining
competition when the agency had determined that modification of the system or subsystem should
be acquired competitively. At the direction of the Government, the contractor would qualify
competitive modification sources, license modification sources providing necessary technical
assistance, or make a data package available to the Government to permit procurement of the
modification. If proprietary data were included in this package or sources were licensed, an
appropriate fee would be negotiated to compensate the contractor or its subcontractors for
transferring the technology, The same provisions would flow down to subcontractors furnishing
significant subsystems.

Finally, the contractor would normally be the data repository for all technical data
applicable to the system. As such, for category 3 type parts the contractor would be required to
furnish such data to the Government for internal use or for competitive reprocurement of parts
and components whenever a procurement was imminent, The contractor and subcoftractor
would also be required to hold a full technical data package for all category 1, 2, and 3 parts or
components in escrow for the Government in the event that the contractor failed to perform. The
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contractor would be permitted to use subcontractors as data repositories when that was a more
practicable means of maintaining the data in a current status. This escrow account would permit
the Government to use the data to meet its needs if the contractor or subcontractor failed to
perform its obligations under the contract, or terminated its business as a Government contractor
or subcontractor. Decisions of the Government to use the escrow would be subject to appeal by
the contractor or subcontractor under accelerated procedures. When the data was to be used for
competitive reprocurement, the contractor would be required to firnish a fully adequate technical
data package in a short period of time -- to ensure that accurate data is available to support the
competitive reprocurement process.
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5.2. Technolowy Transfer

5.2.0. Introduction

The Panel reviewed the three major statutes that have been enacted to promote the
transfer of technology from the Government to the private sector. These statutes are the
University, Small Business Patent Policy Act, Pub. L. No. 96-517, the Federal Technology
Transfer Act, Pub. L. No. 99-502, and the Stevenson-Wydler Technology Innovation Act, Pub. L.
No, 96-480. The Panel found that DOD has taken steps to implement all of these statutes --
indicating that a successful start has been made, The Panel also identified several small
improvements that could be made to two of these statutes to enhance their effectiveness.

The University, Small Business Patent Policy Act promotes technology transfer by
permitting small businesses and nonprofit organizations to retain title in inventions made in the
performance of Government contracts if they elect to file for a patent. This policy leaves the
commercial rights in such inventions in the hands of the organization where the invention was
made -- under the theory that the organization has the strongest motivation to utilize the invention
in the commercial marketplace. The Panel found that this policy has been fully implemented and
that it works well. (The Panel found one major university that had licensed over 50% of its
inventions to commercial companies.) However, the Panel found that provisions of the statute
governing the time for reporting inventions as well as the period for electing to file were lax --
with the result that too little time was given to DOD agencies to file for patent protection in cases
where the small business or nonprofit organization elected not to file, While there are probably
not a large number of situations where agency personnel would find that a patent application
should be filed to preserve valuable commercial or Government rights, the Panel recommends
some minor changes to the statute which would make improvements in this area.

First, the Panel recommends that the statute be amended to require contractors to disclose
each subject invention within a reasonable time, but in any event, prior to publication, This will
enhance the ability of the contractor and the Federal agency, if the contractor elects not to retain
title, to file for a patent before the time period for filing expires. Second, the Panel recommends
that the law be amended to provide that contractors specifically state their election to retain title
to a subject invention in the U.S. and in any foreign country. The purpose of this
recommendation is to require contractors to disclose their intentions on filing abroad. If a
contractor only planned on filing in the U.S., then the Federal agency would have an opportunity
to file the patent abroad, thereby protecting domestic technologies from foreign competitors.
Third, in order to provide the Federal agency sufficient time to review an invention and have a
patent application prepared and filed, the Panel recommends that the period of election may be
shortened by the Federal agency to a date that is not more than four months prior to the end of
the statutory period. Lastly. to encourage more timely filing, the Panel recommends that the
statute provide that whenever contractors elect to retain title, they will file a patent application
within one year of election. The contractor may, however, have additional time to file upon
approval by the Federal agency, Timely filing of patent applications will hasten the entry of new
technologies into the marketplace.
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The Federal Technology Transfer Act directly promotes technology transfer by permitting
Federal iaboratories to enter into cooperative research and development agreements (CRADAs)
in the private sector. The Panel found that DOD laboratories are beginning to utilize this statute
but that there are two impediments to its full utilization. First, under current law, although
Federal laboratories may patent inventions of their employees, they may not claim copyright
protection in works of their employees. This reduces the protection that the laboratories have
over computer programs written by their employees. The result is a reduction of the laboratories'
ability to enter into cooperative research and development agreements because many
organizations in the private sector will not attempt to move technology into the private sector
without protection of the intellectual property underlying that technology. The Panel has
concluded that the dichotomy between patent protection and copyright protection is illogical and
does not serve the goal of maximizing technology transfer. The Panel, therefore, recommends
that Federal laboratories be permitted to claim copyright in computer programs when those
programs can promote a cooperative research and development agreement. The Panel has crafted
its proposed statutory change to ensure that the Government continues to have no right to claim
copyright in other types of Government information which should be freely available to the public.

Second, the Panel recommends that section 3710a of the Federal Technology Transfer Act
be amended to provide that employees or former employees may assist contractors in
commercializing inventions, notwithstanding that such employees may have received, or
subsequently be entitled to receive, royalties pursuant to section 3710c. This will clarify that such
royalties, in and of themselves, do not constitute a conflict of interest. Recognizing that there are
some situations where royalties should be considered a conflict of interest, the proposed
amendment inch ides a limiting proviso that royalties may be considered a financial interest if the
inventor or author participated in the selection of the collaborating party to the cooperative
research and development agreement or in the negotiation of the licensing agreement, This
recommendation should encourage Federal employees to work with contractors in the
commercialization of inventions or copyrighted works,

The Stevenson-Wydler Technology Innovation Act establishes the program of enabling
Federal laboratories to transfer technology to the private sector. The Panel makes no
recommendations for changes to this Act.

Lastly the Panel recommends the repeal of 10 U.S.C. section 2363, which was enacted by
the Department of Defense Authorization Act of 1986, The Panel found that this law was
redundant with the Stevenson-Wydler Technology Innovation Act and, therefore, is unnecessary.

5-42



5.2.1. 15 U.S.C. §§ 3701 - 3710d

Technology Innovation

5.2.1.1. Summary of the Law

Chapter 63 of Title 15, U.S. Code entitled "technology innovation" encompasses two
large acts. These Acts are the Stevenson-Wydler Technology Innovation Act of 1980 (15 U.S.C.
§§ 3701-3710) and the Federal Teclmology Transfer Act of 1986 (15 U.S.C. §§ 3710a-3710d),
The following discussion focuses on the later Act with recommendations to enhance its
effectiveness.

Section 3710a authorizes each Federal agency to permit the director of any of its
Government-operated Federal laboratories, and to the extent provided in an agency-approved
joint work statement, the director of any of its Government-owned, contractor-operated (GOCO)
laboratoties to enter into cooperative research and devwlopment agreements (CRADAs) on behalf
of such agency with other Federal agencies; units of state or local governments; industrial
organizations; public and private foundations; nonprofit organizations; or other persons. 1 The
law also permits the director to negotiate licensing agreements for inventions made or other
intellectual property developed at the laboratory and other inventions or other intellectual
property that may be voluntarily assigned to the Government, 2

Under the CRADA, the laboratories may:

(1) accept, retain, and use funds, personnel, services, and
property from collaborating parties and provide personnel, services,
and property to collaborating parties;

(2) grant or agree to grant in advance, to a collaborating
party, patent licenses or assignments, or options thereto, on any
invention made in whole or in part by a laboratory employee under
the agreement, retaining a nonexclusive, nontransferable,
irrevocable, paid-up license to practice the invention or have the
invention practiced throughout the world by or on behalf of the

115 U.S.C. § 3710a(a)(1).
215 U.S.C. § 3710a(a)(2). The Army Intellectual Property Law Division pointed out that the Technology Transfer
Act of 1986, as amended, allows the Government to license "other intellectual property." They surmise that the
only reasonable inference to "other intellectual property" is that it includes copyrights, as it is a type of intellectual
property. The division, therefore, concluded that the Government already has the ability statutorily to license
copyrighted material. They recommended that the FAR and DFARS policy be changed to allow the contracting
agency the ability to require the contractor to assign all copyright interest to the Government, unless the contractor
can demonstrate a plan for commercialization. The Government then can license the copyright under the
provisions of the Technology Transfer Act, thereby increasing the scope of commercialization.
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Government and such other rights as the Federal laboratory deems
appropriate;

(3) waive, subject to reservation by the Government of a
nonexclusive, irrevocable, ptid-up license to practice the invention
or have the invention practiced throughout the world by or on
behalf of the Government, in advance, in whole or in part, any right
of ownership which the Federal Government may have to any
subject invention made under the agreement by a collaborating
party or employee of a collaborating party;

(4) determine rights in other intellectual property developed
under an agreement entered into under a CRADA; and

(5) to the extent consistent with any applicable agency
requirements and standards of conduct, permit employees or former
employees of the laboratory to participate in efforts to
commercialize inventions they made while in the service of the
United States.3

To encourage technology development, section 3710b provides rewards for inventions,
innovations, computer software, or other outstanding scientific or technological contributions of
value to the U.S. made by its scientific, engineering, and technical personnel.4 This section also
rewards such personnel for exemplary activities that promote the domestic transfer of science and
technology development within the Federal Government, 5

Section 3710c directs that any royalties or other income received by a Federal agency
from a licensing or assignment of inventions under agreements entered into by Government-
operated Federal laboratories and inventions of Government-operated Federal laboratories shall
be retained by the agency whose laboratory produced the invention.6 Under this provision, at
least 15% of the royalties or other income that the agency received on account of the invention
must be paid to the inventor2 The balance of the royalties or other income must be transferred by
the agency to its Government-operated laboratories, with the majority share of the royalties or
other income from the invention going to the laboratory where the invention occurred.8

Section 3710d allows a Government employee, or former employee who made an
invention during the course of employment with the Government, to retain title to the invention if

315 U.S.C. § 3710a(b),
415 U.S.C. § 3710b.
51d.
615 U.S.C. § 3710c.
71d.
81d.
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the Federal agency does not intend to file for a patent application or otherwise promote

commercialization of the invention.9

5.2.1.2. Background of the Law

As stated above, this chapter consists of two large Acts. The Stevenson-Wydler
Technology Innovation Act of 198010 was intended to address a perceived decline in industrial
technological innovation by attempting to build links between the sources of technological
innovation (universities and Federal laboratories) and the consumers of that information (industry
and state and local governments). 11 The Federal Technology Innovation Act of 1986 permitted
Government-operated Federal laboratories to enter into CRADAs. 12 A CRADA is defined as "an
instrument that can be executed without triggering the many legal conditions that are placed on
the other statutory methods [contracts, cooperative agreements, grants] under which the Federal
Government may enter into legal agreements." 13 The National Defense Authorization Act for
Fiscal Years 1990 and 1991, Pub. L. No. 101-189, extended the authority contained in the
Federal Technology Innovation Act to GOCO laboratories. 14

The purpose of these Acts was to establish organizations in the executive branch to study
and stimulate technology; promote technology development through the establishment of centers
for industrial technology; stimulate improved use of federally funded technology developments by
state and local governments and the private sector; provide encouragement for the development
of technology transfer through rewards; and encourage the exchange of scientific and technical
personnel among academia, industry, and Federal laboratories, 15

Congress expressed concern that trends such as the declining real Federal research and
development (R&D) expenditure, the decreasing domestic-origin patents, and the declining ratio
of R&D expenditure to the gross national product indicated a significant decline in U.S,
innovative performance. 16 The House Report to the Stevenson-Wydler Technology Innovation
Act stated that technological innovation impacts both on domestic considerations as well as on the
U.S. position in the international marketplace. 17 In particular, technological innovation plays a
vital role in economic growth and contributes to increased productivity and efficiency.18 The
report also stated that testimony at congressional hearings had repeatedly highlighted the lack of a
national policy as hindering technology transfer within the Federal Government. 19

915 U.S.C. § 3710d.
10Stevenson-Wydler Technology Innovation Act of 1980, Pub. L. No. 96-480, 94 Stat. 2311 (codified as amended
at 15 U.S.C. § 3701 -3715).
11H.R. Rep. No. 1199, 96th Cong., 2d Sess, 3 (1980), reprinted in 1980 USCC,AN. 4893.
12H.R. Conf. Rcp. No. 331, 101st Cong., 1st Sess. 757 (1989), reprinted in 1989 U.SC.C.A.N. 1146.
131d.
14National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, 103 Stat. 1352.
15H.R. Rep. No. 1199, 96th Cong., 2d Sess. 1 (1980), reprinted in 1980 U.S.C.C.A.N. 4892,
16H.R. Rep. No, 1199, 96th Cong., 2d Sess. 6-8 (1980), reprinted in 1980 U.S.C.C.A.N. 4896-4898. See also, S.
Rep. No. 781, 96th Cong., 2d Sess. (1980).171d.
181d.
191d.
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5.2.1.3. Law in Practice

In review of this chapter, the Panel found that DOD has taken steps to implement both the
Stevenson-Wydler Technology Innovation Act and the Federal Technology Transfer Act. Because
Stevsenson-Wydler focuses on establishing centers to stimulate technology and is only remotely
related to acquisition, the Panel made no recommendations to amend this Act. In regards to the
Federal Technology Transfer Act, the Panel found that the DOD laboratories are beginning to
utilize the provisions of the Act. There are, however, two impediments to its full utilization.
First, under current law, although Federal laboratories may patent inventions of their employees,
they may not claim copyright protection in works of their employees. This reduces the protection
that the laboratories have over computer programs written by their employees. Second, the Act
also contains a provision for a dual employee award system of royalty sharing and cash awards,
There is a concern that the royalty received by the inventor under this provision is a financial
interest, thereby subjecting the inventor to conflict of interest rules.

Concerned with the lack of copyright protection for computer software, Congresswoman
Morella (R., MD) introduced H.R. 191.20 This bill would allow copyright protection for
Government computer software if the software is developed "in the course of work under a
cooperative research and development agreement." Specifically, the bill amends the U.S.
copyright law in order to authorize the Federal Government to obtain copyrights in computer
software developed by Federal employees and to authorize the Federal Government to grant
intellectual property rights for computer software to a collaborating party in a CRADA or under
the provisions of the National Aeronautics Space Administration Act. 21 The intent of this
legislation is to increase the transfer of technology from the Federal Government to the private
sector, thereby increasing U.S. competitiveness in the international market.22 The bill was
referred jointly to the Committee on Science, Space, and Technology and the Committee on the
Judiciary.

The Senate version of the bill deletes the language pertaining to copyright protection of
"pro-existing software, 23 This variance fiom the House bill may have been the result of testimony
made by the Institute of Electrical and Electronics Engineers, Inc. (IEEE) before the House
Subcommittee on Intellectual Property and Judicial Administration, IEEE argued before the
subcommittee that protecting pre-existing software would be comparatively disadvantageous to
newcomers because they would have to pay for this software while those who were already in the
market would not.24

The policy behind the original copyright legislation2 5 was to ensure easy and inexpensive

public access to Federal documents. At the time of the legislation, most of what the Federal

20H.R, Rep. 191, 102d Cong., 1st Sess. (1991).
211d,
22See H.R. Rep. 415, 102d Cong., 1st Sess., pt. 1 at 3 (1991).
23S. Rep, 1581, 102d Cong, 1st Sess. (1991).
241d.
25Thc Copyright Act of 1909, Pub. L. No. 66-319, Ch. 320, prohibited the Federal Government from copyrighting
any of its materials, (As a historical note, Congress enacted a statute forbidding the Federal Government to claim
copyright in its own works as early as 1895.) Since 1909, this prohibition has been codified in the copyright laws,
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Government published were laws, regulations, and policy letters. Modern technology, however,
brought about a "new" kind of writing known as a computer program. Although not a writing in
the traditional sense, computer programs fell under the copyright umbrella along with other
writings. Consequently, because copyright laws do not protect writings of the U.S., they also do
not protect computer programs. As a result, this law may be hindering commercialization of
certain federally developed computer software,

5.2.1.4. Recommendations and Justification

Amend 15 U.S.C. § 3710a to provide that each Federal agency
may secure copyright registration on behalf of the U.S. as
author or proprietor in any computer program and
instructions necessary for its use (except data, data bases, and
data base retrieval programs) prepared by civilian and/or
military employees of the U.S. Government as part of their
official duties in the course of work under, or related to, a
CRADA.

Amend 15 U.S.C. § 3710a to establish the procedures for
securing copyright, licensing, and sharing royalties with
employees for copyrightable works.

This proposal largely parallels the Morelia bill that would allow copyright protection of
computer programs developed "in the course of work under a cooperative research and
development agreement." The proposal is broader than the Morella bill in that it includes
copyrightable works that are related to a CRADA, The intent of permitting copyright protection
in the course of work performed under, or related to, a CRADA is to increase the transfer of
technology from the Federal Government to the private sector,, thereby increasing U,S.
competitiveness in the international market, In many cases, the most effective way to transfer
computer software technology is by copyrighting and exclusively licensing it.

Several studies cited the Federal copyright prohibition as one of the major impediments to
technology transfer, For instance, a March 1988 survey by the General Accounting Office (GAO)
stated that businesses do not have an incentive to fully develop and market Federal computer
software programs because such programs are publicly disseminated. 26 This dissemination often

The law was reenacted in the 1976 Copyright Act, Pub. L. No. 94-533, 90 Stat. 2541, when present section 105
was adopted, The House Report to the Act specifically stated that the intent of the law was to place all works of the
United States, published or unpublished, in the public domain. See H, Rep. 1476, 94th Cong., 2d Sess., at 59
1976), reprinted In 1976 U.S,C.CA.N, 5673.
6US. GAAO, Technology Transfer: Constraints Perceived by Federal Laboratory and Agency Officials, RCED-

88-116BF at 3 (Mar, 1988).
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provides foreign business competitors equal access to the software. Moreover, Federal
employees who develop computer software do not have the same incentives to commercialize it
as those who make inventions because they cannot share in royalty income.27 Another report by
GAO in 1989 cited the lack of copyright protection as a significant barrier to the effective
implementation of the Federal Technology Transfer Act of 1986.28

The Federal Technology Transfer Act of 1986 directed the Secretary of Commerce to
examine the issue of computer software and report to Congress. That report, dated June 1988,
found that:

[M]any agencies are already reporting that the inability of their
employees to have copyright protection for valuable computer
software is limiting the success of their efforts. Companies are
rightly afraid that if Federal employees create software with their
support it will fall into the public domain. Thus, foreign
competitors could obtain for nothing important discoveries largely
funded by our private sector.

In testimony before the House Subcommittee on Intellectual Property and Judicial
Administration on HR. 191, the Assistant Secretary of Commerce for Technology Policy stated
that "firms simply will not undertake the risk of developing commercial applications for federally
developed software without copyright protection.",2 9 In support of this statement, the Assistant
Secretary gave examples of lost opportunities cited by agency officials which included NIST-
developed software that made use of innovative graphical procedures for designing and analyzing
experiments; USDA-developed software that predicts the growth of food-borne pathogens and
software that can be used in making decisions about irrigating, spraying, and fertilizing crops; and
USAF-devek:,ped software for training people to use and maintain sophisticated equipment as well
as software that can be used in hospital administration, 30

The strongest opposition against allowing copyright protection for computer programs
appears to come from the Information Industry Association (IIA). IIA claims that copyright
protection for computer programs will lead to the demise of the public's access to Government
information. 3 1  This assertion attempts to blur the distinction between public access to
Government information and copyright protection of computer programs. Valuable computer
program technology can be protected without impairment to the Freedom of Information Act
(FOIA).

2 71d
2 8U.S. GAO, Technology Transfer: Implementation Status of the Federal Technology Transfer Act of 1986,
RCED-89-154 at 37 (May 1989).
2 9 Statement of Deborah L. Wincc-Smith, Assistant Secretary of Commerce for Technology Policy on H.R, 191,
The Technology Transfer Improvements Act, before the Subcommittee on Intellectual Property and Judicial
Administration Committee on the Judiciary, U.S. House of Representatives at 7 (May 6, 1992).
301d. at 7 & 8.
3 ISee Statement of Steven J. Metalitz, vice-president and general counsel to Information Industries Association,
before the Subcommittee on Intellectual Property and Judicial Administration Committee on the Judiciary, U.S.
House of Representatives (May 6, 1992).
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In support of their position, IIA states that it is often hard to distinguish between
programs and data 32 Copyright over software, therefore, readily translates to the ability to
control access to the underlying data.33  Although a valid concern, the proposed statutory
language alleviates this fear. The proposed language, "data, data bases, or data base retrieval
programs," refers to programs which are not created or used as a primary source of information
about organizations, policies, functions, decisions, or procedures of a Government component.
Thus, with this protective language in place, Government computer data bases, and the computer
programs necessary to access those data bases, would continue to be available under the FOIA,

Opponents to HR. 191 also state that the bill is merely an effort to increase the
compensation paid to Federal employees above the limits set by law, This argument overlooks
fairness to the Federal employee and the notion of encouraging technology transfer in the Federal
laboratories. The bulk of any royalties received by the laboratories would be used to support
Federal employees' research work, thereby leveraging Federal expenditures which will benefit
U.S. taxpayers.

The procedural amendments to section 3710a are necessary in order to implement the
proposal to allow copyright protection of works under, or related to, a CRADA. The
recommended changes to section 3710a establish procedures for securing copyright, licensing,
and sharing royalties with employees for copyrightable works, These procedural
recommendations parallel the procedures already in existence for inventions.

m

Amend 15 U.S.C. § 3710a(b)(5) to permit employees or former
employees of the laboratory to commercialize inventions they
made or works they copyrighted while in the service of the
U.S., notwithstanding that such employees may have received
royalties pursuant to 15 U.S.C. § 3710(c); provided, however,
that such inventor or author did not participate in the selection
of the collaborating party to the cooperative research and
development agreement or in the negotiation of the licensing
agreement.

The Federal Technology Transfer Act of 1986 recognized that "technology transfer will be
enhanced if Government engineers and scientists have some financial motivation to work actively
to move their inventions and discoveries into the commercial market," 34 The 1986 Act amended
Stevenson-Wydler by establishing two types of financial motivation. First, section 3710b
mandates a cash awards program. Second, section 3710c requires agencies to pay their
Government engineers and scientists "at least 15%" of any license income received on inventions.
It was thought that these two financial incentives would motivate employees to advocate

321d. at 9,
331d.
34 Ralph C. Nash, Jr. & John Cibinic, Transfer of Technology from the Government to the Private Sector, 6 N&CR
¶ 40 (July 1992),
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exploitation of their technologies. The legislative history to the 1986 Act notes that "providing a
predictable, guaranteed reward from royalties to federally employed inventors provides a strong
incentive to report, develop, and help license inventions with commercial potential. ' 3 5

The legislative history, however, is ambiguous as to the application of the conflict of
interest statutes to Federal employees who receive additional compensation pursuant to the
royalty-sharing component of the Act,

The Department of Commerce has stated that royalties are no more than a reward for
developing the invention. Thus, royalties should not be considered a financial interest within the
provisions of 18 U.S.C. § 208. The Office of Government Ethics is presently reviewing two cases
on this issue,

A conflict of interest can only arise when: (1) there is a flow of royalties; and (2) the
employee has the ability to work for the contractor. The only authority which allows an employee
to work for a contractor is 15 U.S.C. § 3710(a)(b)(5). This provision provides:

to the extent consistent with any applicable agency requirements
and standards of conduct, permit employees or former employees
of the laboratory to commercialize inventions they made while in
the service of'the U, S.

As a practical matter, a potential conflict of interest can only arise under a CRADA.
Contractors desire to have the inventor assist in developing the technology for the commercial
market because of the inventorts expertise. Because the goal is to move as much technology into
the commercial market as possible, inventors should be encouraged to participate in assisting
contractors. The authority permitting employees to work for contractors is broad. It appears that
the drafters of the legislation intended to permit inventors to assist contractors in commercializing
technologies. Royalties received for such assistance should not, in and of themselves, be
considered a conflict of interest. That assertion would thwart the intentions of the Act by
discouraging inventors from participating in the commercialization of their invention.
Recognizing that there are some situations where royalties should be considered a conflict of
interest, the proposed amendment includes a limiting proviso that royalties may be considered a
financial interest if the inventor or author participated in the selection of the collaborating party to
the cooperative research and development agreement or in the negotiation of the licensing
agreement,

5.2.1.5. Relationship to Objectives

The proposed recommendations will facilitate commercial market access to Government
developed technologies.

3 -5H,R. Conf, Rep. No, 953, 99th Cong., 2d Sess. 20 (1986).
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5.2.1.6. Proposed Statute

15 U.S.C. § 3710a. Cooperative research and development agreements

(a) General Authority. Each Federal agency may permit the director of any of its Government-
operated Federal laboratories, and, to the extent provided in an agency-approved joint work
statement, the director of any of its Government-owned, contractor-operated laboratories:

(1) to enter into cooperative research and development agreements on behalf of such
agency (subject to subsection (c) of this section) with other Federal agencies; units of State or
local government; industrial organizations (including corporations, partnerships, and limited
partnerships, and industrial development organizations); public and private foundations; nonprofit

I organizations (including universities); or other persons (including licensees of inventions or
_ &y.;hted works owned by the Federal agency); and

(2) to negotiate licensing agreements under section 207 of Title 35 or under other
authorities (in the case of a Government-owned, contractor-operated laboratory, subject to
subsection (c) of this section) for inventions made or other intellectual property developed at the
laboratory and other inventions or other intellectual property that may be voluntarily assigned to
the Government,

(3) to negotiate licensing agreements following the criteria set forth in section 207 of Title
35 or under other authorities (in the case of a Government-owned. contractor-aerated
laboratory±siubjecLt subsection (c) of this section) for copyrig&btedwrks owned by th
Government pursuant to section (h) or copyrighted works that may be voluntarily assigned to th
Governmet

(b) Enumerated authority. Under agreements entered into pursuant to subsection (a)(1), a
Government-operated Federal laboratory, and, to the extent provided in an agency-approved joint
work statement, a Government-owned, contractor-operated laboratory, may (subject to
subsection (c) of this section):

(1) accept, retain, and use funds, personnel, services, and property from collaborating
parties and provide personnel, services, and property to collaborating parties;

(2) grant or agree to grant in advance, to a collaborating party, patent •nk copyright
licenses or assignments, or options thereto, in any invention made or copyrighted work prepared
in whole or in part by a laboratory employee under the agreement, retaining a nonexclusive,
nontransferable, irrevocable, paid-up license to practice the invention and exercise all rights undr
h pyrig-bi or have the invention practiced and have all rights under the copyright exercised

throughout the world by or on behalf of the Government and such other rights as the Federal
laboratory deems appropriate;

(3) waive, subject to reservation by the Government of a nonexclusive, irrevocable, paid-
I up license to practice the invention and reproduce the copyrighted work or have the invention
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I practiced and the copyrighted work reproduced throughout the world by or on behalf of the
Government, in advance, in whole or in part, any right of ownership which the Federal

I Government may have to any subject invention made m copyrighted work prepared under the
agreement by a collaborating party or employee of a collaborating party;

(4) determine rights in other intellectual property developed under an agreement entered
into under subsection (a)(1) of this section; and

(5) to the extent consistent with any applicable agency requirements and standards of
conduct, permit employees or former employees of the laboratory to participate in efforts to
commercialize inventions they made r copyrighted works they prepared while in the service of
the United States. notwithstanding that such employees may hav received royalties pursuant to
15 U.S.C. § 3710(c): provided, however, that such inventor or author did not participate in the
selection of the collaborating party to the cooperative research and development agreement or in
the negoiatin-of. the licensing agreement. A Government-owned, contractor-operated
laboratory that enters into a cooperative research and development agreement under subsection
(a)(1) of this section may use or obligate royalties or other income accruing to such laboratory

I under such agreement with respect to any invention opyrigl ed work only (i) for payments to
inventors; (ii) for the purposes described in section 3710c(a)(1)(B)(i),(ii), and (iv) of this title; and
(iii) for scientific research and development consistent with the research and development mission
and objectives of the laboratory.

* ** ****** *

(d) Definition, As used in this section --

(1) the term "cooperative research and development agreement" means any agreement
between one or more Federal laboratories and one or more non-Federal parties under which the
Government, through its laboratories, provides personnel, services, facilities, equipment, or other
resources with or without reimbursement (but not funds to non-Federal parties) and the non-
Federal parties provide funds, personnel, services, facilities, equipment, or other resources toward
the conduct of specified research or development efforts which are consistent with the missions of
the laboratory; except that such term does not include a procurement contract or cooperative
agreement as those terms are used in sections 6303, 6304, and 6305 of title 31, United States
Code;

(2) the term "laboratory" means --

(A) a facility or group of facilities owned, leased, or otherwise used by a Federal
agency, a substantial purpose of which is the performance of research, development, or
engineering by employees of the Federal Government;

(B) a group of Government-owned, contractor-operated facilities under a common
contract, when a substantial purpose of the contract is the performance of research and
development for -the Federal Government; and
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(C) a Government-owned, contractor-operated facility that is not under a common
contract described in subparagraph (B), and the primary purpose of which is the performance of
research and development for the Federal Government, but such term does not include any facility
covered by Executive Order No. 12344 [42 U.S.C. § 7158 note], dated February 1, 1982,
pertaining to the naval nuclear propulsion program; and

(3) the term "joint work statement" means a proposal prepared for a Federal agency by the
director of a Government-owned, contractor-operated laboratory describing the purpose and
scope of a proposed cooperative research and development agreement, and assigning rights and
responsibilities among the agency, the laboratory, and any other party or parties to the proposed
agreement;

(4) the term, "Computer Program" means a computer program as defined in section 10 1 of
title 17. United States Code: and

(5) the term "Author"- glans a Federal officer or employee who has prepared- a
copyrighted work as part of that person's official duties.

(h) Cgpyright of Computer Programs - Each Federal agency may secure copyright on behalf of
the United States as author or proprietor in any computer program prepared by employees Qf the
United States Government in the Course of work under, or related to. a cooperative research and
development agreement entered into under the authority of subsection (a)(1) of this section. or
under any.other equivalent authority, notwithstanding the limitations contained in section 105 ot
title 17. United States Code: and may grant or agree to grant in advance to a collaborating party.
liinses or assi.gnments for such copyrights. or options thereto, retaining-a nonexclusive.
nontransferable. irrevocable. paid-up license to reproduce. adapt. translate, distribute, and publicly
perform or disolav the computer program throughout the world by or on behalf of th&
Government and such other rights as the Federal W

15 U.S.C. § 3710c. Distribution of royalties received by Federal agencies

(a) In general

(1) except as provided in paragraphs (2) and (4), royalties or other income received by a
Federal agency from the licensing or assignment of inventions Qr copyrightable works under
agreements entered into by Government-operated Federal laboratories under section 371 Oa of this
title, and inventions or copyrightable works of Government-operated Federal laboratories licensed
under section 207 of Title 35, or under any other provision of law, shall be retained by the agency

I whose laboratory produced the invention orz.pydgghlldW1rk and shall be disposed of as follows:

(A)(i) The Head of the agency or his designee shall pay at least 15 percent of the
royalties or other income the agency receives on account of any invention to the inventor or
copyrighted work of an author (or co-inventors or co-authors) if the inventor orl (or each
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such co-inventor or co-author) has assigned his or her rights in the invention or copyrighted work
to the United States. This .lause .hall Irk effieet on Octobc 20, 1986, unless the agency
pulse a eiei h eea eitFWithin 90 days of such date indieating its eleetiont to file
a NatieeofPropesed Rulemaking purseent to elause*ii)

(ii) An agency may promulgate, in accordance with section 553 of Title 5,
regulations providing for an alternative program for sharing royalties with inventors or aiuhors
under clause (i). Such regulations must --

(I) guarantee a fixed minimum payment to each such inventor or
author, each year that the agency receives royalties from that inventor's invention QL author's

copyrighted work;

(II) provide a percentage royalty share to each such inventor or
author. each year that the agency receives royalties from that inventor's invention Qr author's
=ydaghted mgrk in excess of a threshold amount;

(III) provide appropriate incentives from royalties for those
laboratory employees who contribute substaaiiaily to the technical development of a licensed
invention or copyrighted work between the time of the filing of the patent application and the
licensing of the invention or opyrighted work..

(IV) provide appropriate incentives from royalties for those
laboratory employees who contribute substantially to the technical development of a licensed
invention or copyrigahtedywrk between the time of the filing of the patent application and the
licensing of the invention or copyrighted work.

(iii) An agency that has published its intention to promulgate regulations
I under clause (ii) may elect not to pay inventors of authors under clause (i) until the expiration of

two years after October 20, 1986, or until the date of the promulgation of such regulations,
whichever is earlier. If an agency makes such an election and after two years the regulations have
not been promulgated, the agency shall make payments (in accordance with clause (i)) of at least
15 percent of the royalties involved, retroactive to October 20, 1986. If promulgation of the
regulations occurs within two years after October 20, 1986, payments shall be made in
accordance with such regulations, retroactive to October 20, 1986, The agency shall retain its

] royalties until the inventor's o rauo portion is paid under either clause (i) or (ii). Such
royalties shall not be transferred to the agency's Government-operated laboratories under
subparagraph (B) and shall not revert to the Treastury pursuant to paragraph (2) as a result of any
delay caused by rule making under this subparagraph.

(B) The balance of the royalties or other income shall be transferred by the agency
to its Government-operated laboratories, with the majority share of the royalties or other income
from any invention or copyrighted work going to the laboratory where the invention occurred or
copyrighted work was prepared, and the funds so transferred to any such laboratory may be used
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or obligated by that laboratory during the fiscal year in which they are received or during the
succeeding fiscal year --

(i) for payment of expenses incidental to the administration and licensing of
inventions Qr colyighted work by that laboratory or by the agency with respect to inventions
which occurred or copyrighted work prepared at that laboratory, including the fees or other costs
for the services of other agencies, persons, or organizations for inventions or copyrighted work
management and licensing services;

(ii) to reward scientific, engineering, and technical employees of that
laboratory, including payments to inventors and developers of sensitive or classified technology,
regardless of whether the technology has commercial applications;

(iii) to further scientific exchange among the Government-operated
laboratories of the agency, or

(iv) for education and training of employees consistent with the research
and development mission and objectives of the agency, and for other activities that increase the
licensing potential for transfer of the technology of the laboratories of the agency.

Any of such funds not so used or obligated by the end of the fiscal year succeeding the fiscal year
in which they are received shall be paid into the Treasury of the United States,

(2) If, after payments to inventors Q authors under paragraph (1), the royalties received
by an agency in any fiscal year exceed 5 percent of the budget of the Government-operated
laboratories of the agency for that year, 75 percent of such excess shall be paid to the Treasury of
the United States and the remaining 25 percent may be used or obligated for the purposes
described in clauses (i) through (iv) of paragraph (1)(B) during that fiscal year or the succeeding
fiscal year, Any finds not so obligated shall be paid into the Treasury of the United States,

(3) Any payment made to an employee under this section shall be in addition to the regular
pay of the employee and to any other awards made to the employee, and shall not affect the
entitlement of the employee to any regular pay, annuity, or award to which he is otherwise
entitled or for which he is otherwise eligible or limit the amount thereof. Any payment made to an

I inventor orh g, as such shall continue after the inventor or autho leaves the laboratory or
agency, Payments made under this section shall not exceed $100,000 per year to any one person,
unless the President approves a larger award (with the excess over $100,000 being treated as a
Presidential award under section 4504 of Title 5),

(4) A Federal agency receiving royalties or other income as a result of invention, or
g copyrighted work. management services performed for another Federal agency, or laboratory
under section 207 of Title 35 may retain such royalties or income to the extent required to offset
the payment of royalties to inventors iLauthors under clause (i) of paragraph (1)(A), costs and
expenses incurred under clause (i) of paragraph (1)(B), and the cost of foreign patenting or
copyrighting and maintenance for any invention Qrsopyright of the other agency, All royalties
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and other income remaining after payment of the royalties, costs, and expenses described in the
preceding sentence shall be transferred to the agency for which the services were performed, for
distribution in accordance with clauses (i) through (iv) of paragraph (1)(B).

N (b) Certain assignments. If the invention or copyrightable work involved was one assigned to the
Federal agency --

(1) by a contractor, grantee, or participant in a cooperative agreement with the agency,
or

(2) by an employee of the agency who was not working in the laboratory at the time the
invention was made or copyrightable work prepared, the agency unit that was involved in such
assignment shall be considered to be a laboratory for purposes of this section,

(c) Reports.

(1) In making their annual budget submissions Federal agencies shall submit, to the
appropriate authorization and appropriation committees of both Houses of Congress, summaries

I of the amount of royalties or other income received and expenditures made (including inventor gr
jatithx) under this section.

(2) The--Comptrollcr Gcncral, fiye year after OWtber 20, 1 996, shall rcvicw the
effeetiveness ef-t yalty sharing programs established under this scetion and repor to
thie- appropriateemmittees of the House PRPeetoivcs and the Sena te, in a timely mnanner,
his fiadinga, conclusions, and reaommcndations for improfvements in SUch programs

15 U.S.C. § 3710d. Employee Activities

I (a) Rights to inventions prepared by Government employees [In general]

If a Federal agency which has the right of ownership to an invention under this chapter
does not intend to file for a patent application or otherwise to promote commercialization of such
invention, the agency shall allow the inventor, if the inventor is a Government employee or former
employee who made the invention during the course of employment with the Government, to
retain title to the invention (subject to reservation by the Government of a nonexclusive,
nontransferable, irrevocable, paid-up license to practice the invention or have the invention
practiced throughout the world by or on behalf of the Government). In addition, the agency may
condition the inventor's right to title on the timely filing of a patent application in cases when the
Government determines that it has or may have a need to practice the invention.

I (b) Rights to conmputer pgroas prepared byGovenmnent employees

0)_A. computer orom_fprpred by an oficer or employee of the United States
Government as part of that person's official duties shall be a "work made for hire" as defined in
subparagraph (i).oifstion 101 of title 17, United States Code, and the United States
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Government shall obtain all rights. title and interest therein as "author" in accordance with
section 201(b) of title 17. United States Code unless otherwise provided in (b)(2),

(2) If 1• Federal agency has the right of ownership to a computer program for which the
agency does not intend to copvright or otherwise promote the commercialization of such
computer program. the agency may agree to allow the author to acquire title to copyright. subject
to the reservation of a nonexclusive. nontransferable. irrevocable, paid-up license to exercise all
dighiLunder the copyight by or on behalf of the Government throughout the world, and such
2&hL. reservations deemed necessary to assure distribution and utilization of the computer
program.

17 U.S.C. § 105. Subject matter of copyright: United States Government

Copyright protection under this title is not available for any work of the United States
Governmentexcept as provided in section 3710a of Title 15. United States Code. but the United
States is not precluded from receiving and holding copyrights transferred to it by assignment,
bequest, or otherwise.
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5.2.2. 10 U.S.C. § 2363

Encouragement of technology transfer

5.2.2.1. Summary of the Law

This section encourages the transfer of technology between laboratories and research
centers of DOD and other Federal agencies, state and local governments, colleges and
universities, and private persons in cases that are likely to result in the maximum domestic use of
such technology. 1

5.2.2.2. Background of the Law

This section was enacted by the Department of Defense Authorization Act of 1986, Pub.
L. No. 99-145, § 1457 of Title XIV.2 There is no comment on this section in the legislative
history of Pub. L. No. 99-145. There was, however, extensive activity on Capitol Hill in 1985
dealing with Federal technology transfer as a way to improve the competitiveness of the American
economy,

5.2.2.3. Law in Practice

The managers of the technology transfer programs in each of the uniform services were
not familiar with section 2363. After review of the statute, the Air Force and Navy concluded
that it did not provide them with either authority or support in the execution of their programs.

The Army Domestic Technology Transfer Program Manager, however, stated that section
2363 requires the Secretary of Defense to take positive action to encourage technology transfer
from the defense laboratories. He stated that, although the amended Stevenson-Wydler provides
for flexibility in implementation, it does not focus responsibility on the top management of the
cabinet department as does section 2363. Moreover, he asserted that section 2363 was the only
statutory expression of congressional intent to place responsibility upon top cabinet members for
technology transfer. Based on this reason, the Army technology manager recommended retention
of section 2363.

5.2.2.4. Recommendation and Justification

Repeal

Section 2363 only encourages the transfer of technology and does not explicitly place
responsibility on tolp cabinet members for technology transfer. 15 U.S.C. § 3710 of the
Stevenson-Wydler Act provides authority and permits specific technology transfer activities for all

1 10 U.S.C. § 2363.
2 Department of Defcnse Authorization Act of 1986, Pub. L. No. 99-145, § 1457, 99 Stat. 762 (1985).
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Federal laboratories, including those in DOD. The Stevenson-Wydler .Act encompasses the
provisions of section 2363, and provides managers of the techiology program with the authority
and support to execute their programs.

5.2.2.5. Relationship to Objectives

This recommendation enhances the goal of streamlining the acquisition process by
eliminating a redundant law,

5.2.2.6. Proposed Statute

10 U.S.C. § 2363. Encouragement of technology transfer

(a)•T.he Jeerietay of Defense shall encourage, to the eK4tnt consisitc with aional seuiti
objeefives, the tranf erf technology b~twon laborutoies and research ecntcrs of the
1Depai4m1emI-eff Defense and other Federal agencies, State and local g-ernmments and unhicrsities,
and pfivate Be~nsi ases that are likely to rcsult in the moxitinum domtestic use of sueh
teeheegy.

referred to in subscction (a), that arc consistent with nAtional secuity objeefives and will enable
Depaoiment ofDfnepronlto prOMot technololgy tFranfr int eases rcfcrrcd to i~n
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5.2.3. 35 U.S.C. §§ 200 - 2121

Patent Rights In Inventions Made With Federal Assistance

5.2.3.1. Summary of the Law

This statute uses the patent system to promote the utilization of inventions arising from
federally supported research and development, 2  The objective of the statute is to encourage
maximum participation of small business firms and nonprofit organizations in federally supported
research and development efforts, promote collaboration between commercial concerns and
nonprofit organizations, ensure that the Government obtains sufficient rights in federally
supported inventions to meet its needs, and protect the public against nonuse or unreasonable use
of inventions. 3

Section 202 sets forth the disposition of rights between the nonprofit organization or small
business and the Government. 4 Specifically, this section provides that each nonprofit organization
or small business may elect to retain title to any subject invention within a reasonable time after
disclosure to the Government. 5 The Government may receive title to any subject invention if not
disclosed within a reasonable time,6 The contractor must make a written election within two
years after disclosure to the Federal agency whether to retain title to a subject invention, 7

However, where publication, sale, or public use has initiated the one year statutory period in
which valid protection can still be retained in the United States,8 the election may be shortened to
a date that is not more than 60 days prior to the end of the statutory period.9 The one year
statutory period is set forth in 35 U.S.C. § 102(b). This statute provides that a person shall be
entitled to a patent unless "the inventicn was patented or described in a printed publication in this

1 Section 2021 Policy and objective.
Section 20 1. Definitions.
Section 202. Disposition of rights.
Section 203. March-in-rights.
Section 204. Preference for United States industry.
Section 205, Confidentiality.
Section 206, Unifomi clauscs and regulations.
Section 207. Domestic and foreign protection of federally owned inventions,
Section 208. Regulations governing Federal licensing,
Section 209, Restrictions on licensing of federally owned inventions,
Section 210, Precedence of chapter,
Section 211. Relationship to antitrust laws.
Section 212. Disposition of rights in educational awards.

235 U.S.C. § 200,
31d.
41d,
535 U.S.C. § 202(c)(1),61d.

735 U.S.C. § 202(c)(2).
835 U.S.C. § 102(b).
935 U.S.C. § 202(c)(2).

5-61



or a foreign country or in public use or on sale in this country, more than one year prior to the

date of the application for patent in the United States."10

5.2.3.2. Background of the Law

In 1980, Congress enacted the first uniform patent policy statute applicable to all Federal
agencies. This statute (Pub. L. No. 96-517) added 35 U.S.C. §§ 200-211 to the body of patent
law.I1 The statute also repealed all other laws concerning Government patent policy that related
to small business firms and nonprofit organizations. Thus, by enacting this statute, Congress
established a distinct patent policy for small business firms and nonprofit organizations.

Pub. L. No. 96-517 permits small businesses and nonprofit organizations to retain title to
inventions, called "subject inventions," made in the performance of funding agreements with
Federal agencies. The House Report to Pub, L. No. 96-517 stated that nonprofit institutions and
small businesses were to be given preferential treatment for obtaining patent rights in inventions.
The report further stated a presumption that ownership of all patent rights in Government funded
research would vest in any contractor that is a nonprofit institution or small business. 12 This
policy substantially incorporated legislation separately introduced by the University, Small
Business Patent Policy Act. 13 The purpose of the Act was to foster cooperative research
arrangements among the Government, universities, and industry in order to "more effectively
utilize the productive resources of the nation in the creation and commercialization of new
technologies. " 14

5.2.3.3. Law in Practice

This statute encourages commercialization of subject inventions by giving the contractor
the first opportunity to file for a patent. It has served its purpose well in the fact that a number of
universities and small businesses have undertaken significant efforts to commercialize inventions
made in Government contracts, However, the Panel found that provisions of the statute
governing the time for reporting inventions as well as the period for electing to file are lax -- with
the result that too little time is given to DOD agencies to file for patent protection in cases where
the small business or nonprofit organization elected not to file, 15

1035 U.S.C § 102(b).
1 IPub. L. No. 96-517 was first implemented by the Office of Federal Procurement Policy (OFPP) in OMB Bulletin
81-22, 46 Fed. Reg. 34775 (1981), Unlike the usual guidance provided by OMB or OFPP, the Bulletin was a
detailed regulation. Subsequently, DOD issued Defense Acquisition Circular 76-29 (Aug, 31, 1981) to implement
Pub. L. No. 96-517 and the OMB Bulletin. NASA also implemented the policy by modifyinS its Patent Waiver
Regulations, 46 Fed Reg. 37023 (1981) and its procurement regulations, NASA PRD 81-5 (July 1, 1981), 35
U.S.C. § 212 was added Nov. 8, 1984 by Pub. L. No. 98-620,
12 See H.R. Rep. No, 1307, 96th Cong., 2d Sess,, pt, 1, at 5 (1980), reprinted In 1980 U.S,C,C.A.N. 6464.
131I.R. 2414 (S.414). S.414 was introduced by Senators Birch Bayh (D..Ind.) and Robert Dole (R.-Kan,), The
Senate passed S.414 by an overwhelming vwte of 91-4,
14 Ralph C. Nash, Jr. & Leonard Rawicz, Patents and Technical Data at 156 (1983).
15The Intellectual Property Counsel at Massachusetts Institute of Technology was neutral in its position on this
proposal.
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5.2.3.4. Recommendations and Justification

Amend 35 U.S.C. § 202(c)(1) to require contractors to disclose
each subject invention within a reasonable time, but in any
event prior to publication.

Under the current law, a contractor is required to disclose each subject invention to the
Federal agency within a reasonable time after it becomes known to contractor personnel
responsible for the administration of patent matters. Inventors may, however, publish their
inventions and not bring them to the attention of contractor personnel responsible for patent
matters. Once an invention is published, a one year time limit for filing for a patent begins to run.
Requiring that each subject invention be reported "prior to publication" would enhance the ability
of the contractor and the Federal agency, if the contractor elects not to retain title, to file for a
patent before the time limit for filing expires.

II

Amend 35 U.S.C. § 202(c)(2) to provide that contractors
specifically state their election to retain title to a subject
invention in the U.S. and in any foreign country.

Amend 35 U.S.C. § 202(c)(2) to provide that where
publication, or sale, or public use, has initiated the one year
statutory period in which valid patent protection can still be
obtained in the U.S., the period for election may be shortened
by the Federal agency to a date that is not more than four
months prior to the end of the statutory period.

The intent of the first recommendation is to require that contractors disclose their
intentions on filing abroad. The current language only requires that contractors make a written
election within two years, but is silent on the place of filing, Thus, contractors can satisfy the
statute merely by telling the federal agency that they elect to retain title, while not disclosing their
intentions on filing abroad. Often, contractors do not wish to file abroad, This leaves many
domestic technologies without international protection. If a contractor planned to file only in the
United States, then a Federal agency, having been made aware of this fact, could file the patent
abroad.

The second recommendation would allow the Federal agency four months in which to
evaluate an invention and file for a patent when the contractor elects not to retain title and the one
year statutory bar had been initiated. Presently, the statute provides that the period of election
may be shortened by the Federal agency to a date that is not more than 60 days prior to the end of
the statutory period, The 60 day period is insufficient time for the invention evaluation board of
the Federal agency to review the invention and have a patent application prepared and filed.
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mI

Amend 35 U.S.C. § 202(c)(3) to provide that whenever
contractors elect to retain title, they will file a patent
application within one year of election (or additional time as
approved by the Federal agency).

The intent of this recommendation is to encourage contractors to file in a timely manner
after they elect to retain title. Sometimes, contractors elect to retain title but either delay filing or
do not file for a patent. This proposal encourages contractors to file within one year of the
election to retain title. The contractor may have additional time to file upon approval of the
Federal agency. Timely filing will hasten the entry of new technologies into the market.

5.2.3.5. Relationship to Objectives

By encouraging the filing of patents by universities, industry, and the Government, the
proposed recommendations will facilitate commercial market access to Government developed
technologies.

5.2.3.6. Proposed Statute

35 U.S.C. § 202. Disposition of rights

(c) Each funding agreement with a small business firm or nonprofit organization shall contain
appropriate provisions to effectuate the following:

(1) That the contractor disclose each subject invention to the Federal agency prior to
buhlication of the inventitkmjn within a reasonable time after it becomes known to contractor

personnel responsible for the administration of patent matters, and that the Federal Government
may receive title to any subject invention not disclosed to it within such reasonabl time.

(2) That the contractor make a written election within two years after disclosure to the
Federal agency (or such additional time as may be approved by the Federal agency) whether to
the o•ntractor will retain title to a subject invention in the United State. and in any foreign
countries: Provided, That if a Conactor elects to retain title in the United States the election to
retain title in any foreign country may be delayed until six months after filing the United States
patent application: And provided further, That in any case where publication, or sale, or public
use, has initiated the one year statutory period withn in which 1 valid patent application must
p,,,e ,.i, ...... ill be f, .. , btained in the United States, the period for election may be shortened
by the Federal agency to a date that is not more than four months, sixty-days prior to the end of
the statutory period: And provided further, that the Federal Government may, after notice tQ the
contractor. receive title to any subject invention in which the contractor does not elect to retain

IIWO Fights Or fils to i•eet rights within •ueh 4ime,
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(3) That a contractor electing rights in a .ubje-t iw-ention agrees to file a patent
application on a subject invention- in each elected country within one year of the wi tten election
to retain title (or such additional time as may be approved by the Federal agency) and. in any
gy&. prior to any tat.te.y bar d.Ae that may o..ur .und. WS. .title due to publication, or sale, or
public use, a.d.s.all thereafter file coresponding pat.nt applicatio.S ino ther counties in Whi.h it
v...hes to F.Rn wit.in r.asonable times, and that the Federal Government. may ftler notice to th
contractor, receive title to any subject inventions in the United State•-•e othe, countries in which
the contractor has not filed patent applications on the •- j .. t in..ention within one year of election
sueh4knee-
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5.3. Competitiveness of United States Companies

L 3.0. Introduction

T'he Panel reviewed st satutes that affect the competitiveness of U.S. companies in
comp- >tj-"n for worldwide businwj.-, th~e Invention Secrecy Act; the Export Control Act; and the
Freednri of Information Act. The Patii! recognizes that U.S. companies are no longer dominant
in their technological advantage over forei•gr companies and that Federal policy must, therefore,
be carefully scrutinized to ensure that it does not inadvertently deprive U.S. companies of access
to worldwide markets. The Panel has identified a few instances where these statutes have that
effect and recommends changes to reduce it to a minimum.

The Invention Secrecy Act, 35 U.S.C. §§ 181-188, creates a process where the Patent
Office may impose a secrecy order on a patent application when publication would be detrimental
to the national defense. The Panel found that the process being used at the present time places
many patents under secrecy order, thereby impeding the owner of the invention from using it in
worldwide commerce, The Panel concluded that the number of secrecy orders was excessive
because the process relies on decisions of lower level technical personnel in DOD who have been
given little or no guidance on the current standards (generally export control criteria) for the
imposition of these orders, The fact: that export control criteria have been very dynamic in recent
years exacerbates this problem, The Panel has concluded that the process will function much
more effectively if the decision is made by a high level committee chaired by DOD and composed
of personnel from the Export Control Administration, the Patent Office, and the Department of
State. The Panel has also made some recommendations for technical amendments to this statute.

The Arms Export Control Act, 22 U.S.C. § 2751 et seq, is, in general, not sufficiently
related to Government procurement to fall within the parameters of this study. However, one
section of this statute, 22 U.S.C. § 2261(e), does impact worldwide competitiveness of defense
contractors in that it requires recoupment of nonrecurring costs in foreign military sales. The
Panel noted that the question of recoupment was thoroughly studied by the Administration in
1992 and the conclusion was reached that it impeded the ability of U.S. companies to compete in
the foreign marketplace, It was, therefore, rescinded as a policy of the executive branch but
remains statutory policy in this one section. The Panel agrees with the conclusion that
recoupment impedes the ability of U.S, companies to compete in worldwide markets and
recommends that this section of the Arms Export Control Act be repealed,

The Freedom of Information Act, 5 U.S.C. § 552, establishes the general principle that
information possessed by the Government should be freely available to members of the public,
While proprietary information received from contractors is generally exempt from this
requirement, the statute releases large amounts of Government information to the public
(including foreign companies and governments) and some of this information is inevitably
technical information of value to contractors. The statute is also very costly for DOD to
administer. However, the Panel recommends that no changes be made to this statute because of
the validity of its overall purpose that Government should be conducted in the open.
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It the course of reviewing the Freedom of Information Act, the Panel also reviewed two
peripheral statutes, 10 U.S.C. § 130 and 10 U.SC. § 2328, and recommends that both be
retained. The first of these statutes provides that technical data subject to the export control laws
may be withheld from releasc under the Freedom of Information Act. This statute serves the
purpose of protedting U.S. zompanies in worldwide competition as well as the purpose of
protecting information whose release would adversely imnpaCt on the national security. The
second of these statutes provides that the Department may charge reasonable fees for searching
and preparing information for release under the Freedom of Intbrmation Act -- fees in excess of
those called for by that Act. The statute also permits waiver of this larger fee if the request is
made by a U.S. company. This statute thus carries out the policy of ensuring that U.S. companies
are not placed at a disadvantage in competing with foreign companies.
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5.3.1. 35 U.S.C. §§ 181 - 188

Secrecy of Certain Inventions and Filing Applications in Foreign
Countries1

5.3.1.1. Summary of the Law

This statute authorizes the U.S. Patent and Trademark Office (PTO) to impose secrecy
orders on patent applications when disclosure of an invention by publication of a patent would be
detrimental to the national security.2 A secrecy order withholds the grant of a patent, thereby
restricting the dissemination of technical data contained in the application. Secrecy orders are
imposed by the PTO upon specific recommendation by defense agencies, including the Army,
Na~y, Air Force, National Security Agency, Department of Energy, and National Aeronautics and
Space Administration.3

Specifically, the law requires: (1) the Commissioner of Patents to impose a secrecy order
on an application in which the Government has a property interest if, in the opinion of the
interested Government agency, the grant of a patent would be detrimental to the national security;
and (2) where there is no Government property interest, an application is made available by the
PTO to defense agencies who have expressed an interest in the referenced technology. If, upon
inspection, a defense agency determines that disclosure would be detrimental to the national
security, it may recommend that the Commissioner of Patents place a secrecy order on the
application, Upon receipt of such recommendation, the Commissioner must issue a secrecy
order,4

Three specialized secrecy orders have been established to handle the different sensitivity
levels of technical information contained in patent applications as well as other variables, such as
the degree of Government ownership of the invention and the known ability of the owner to
protect sensitive/classified information. These secrecy orders are intended to permit the broadest
disclosure of the subject matter in a patent application that is consistent with existing statutory
and regulatory controls.

1Section 181, Secrecy of certain invenitions and withholding of patent.
Section 182. Abandonment of invention for unauthorized disclosure.
Section 183. Right to compensation,
Section 184. Filing of application in foreign country.
Section 185, Patent barred for filing without license.
Section 186. Penalty.
Section 187, Nonapplicability to certain persons,
Section 188, Rules and regulations, delegation of power.
This paper also includes discussion of 35 US.C. § 155 as it relates to recommendation II.

235 U.S.C. § 181.
31d.
41d.
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These orders are commonly identified as type 1, 2, and 3 secrecy orders, each having a
different purpose and effect. A type 1 secrecy order is used for applications containing technical
data that may be export controlled. Types 2 and 3 secrecy orders are used for those patent
applications containing technical data that is classified or "classifiable" under an existing security
guideline. Type 2 orders are generally used when the owner has a current industrial security
agreement with DOD. A type 3 secrecy order is used in all instances where a type 1 or 2 order is
not appropriate, e.g., for applications containing classifiable subject matter of extreme sensitivity,
where the owner has an industrial security agreement that is deemed insufficient to meet security
requirements, or where the owner does not have an industrial security agreement in place.

Secrecy orders remain in effect until withdrawn by the PTO upon request by the
sponsoring agency. 5 An applicant may, however, file a petition to the PTO requesting recision of
the secrecy order. The petition takes the form of a request for reconsideration of the sponsoring
agency's recommendation to impose a secrecy order. When the PTO receives a petition for
recision, it forwards the petition to the sponsoring agency for recommendation, Experience has
shown that to be successful, an applicant often has to have direct contact with the sponsoring
agency or have the applicant's Congressman intercede.

5.3.1.2. Background of the Law

The authority of the Commissioner of Patents to withhold a patent when in the interest of
national security may be traced back to World War I, The Act of October 6, 1917,6 authorized
the Commissioner of Patents to withhold, during time of war, the issuance of patents or
inventions important to the national defense. It also provided such applicants the right to sue in
the Court of Claims for damages resulting from the loss of use. On July 1, 1940, Pub. L. No. 76-
700 was enacted to make the law applicable at any time by removing the wartime restriction. The
House Report to that law stated that "[i]nventions useful in war are made and developed during
times of peace and it is equally if not more important that this country be in a position to prevent
knowledge of war inventions from being published and disclosed during times of peace as well as
times of war."7 In 1951. in light of the impending peace treaties with Germany and Japan,
Congress began consideration of several bills designed to make these various laws permanent. As
ultimately approved on February 1, 1952, the Invention Secrecy Act of 1951 made secrecy orders
a permanent part of the patent system.8

5.3.1.3. Law in Practice

There is a lack of clear and consistent policy governing the imposition of secrecy orders,
For instance, neither the PTO nor individual service branches and intelligence services have issued
consistent guidance concerning procedures for determining which technologies deserve scrutiny,

51d.
6 Act of Oct, 6, 1917, Pub, L, No, 65-80, 40 Star. 394.
7 See 11.R. Rep. No. 2515, 76th Cong,
8Invention Secrecy Act of 1951, Pub. L. No, 82-256, 66 Stat, 3 (codified by Pub, L. No. 82-593 at sections 181-188
of title 35, U.S. Code). See S. Rep. No. 1001, 82d Cong., 1st Scss. (1951), reprinted In 1952 U.S,C,C,A.N, 1321,
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Agencies often rely on the Military Critical Technologies List (MCTL) to determine
whether to recommend the imposition of a secrecy order to the PTO. According to the Institute
for Defense Analysis, which administers the MCTL, the list was never intended for such use. The
list contains references to freely traded and patented inventions. Using the list as a justification
for the imposition of a secrecy order could cause severe constraints on the availability of critical
technologies to U.S. defense industries by denying patent protection to US. technology
innovators. Moreover, agencies often do not apply the other criteria used by the State and
Commerce Departments when making export control determinations, specifically foreign
availability and the extent of prior publication. Thus, section 181 has become a tool to implement
unilateral export controls but in a manner inconsistent with contemporary policies and procedures
of other agencies, specifically the State and Commerce Departments.

5.3.1.4. Recommendations and Justification

Amend 35 U.S.C. § 181 to establish a Patent and Trademark
Technical Advisory Committee within DOD to review and
administer the imposition of secrecy orders.

Congress was primarily concerned with national security when enacting the Invention
Secrecy Act of 1951. While national security should remain the primary focus, economic vitality
and technological advancement should also be carefully considered when recommending the
imposition of secrecy orders because these factors also promote the goal of maintaining U.S.
national security. At the same time it is paramount that critical technologies not fall into the
wrong hands, Thus, the statute should operate in a manner that will promote the U'S.
technological base while at the same time impede the flow of technologies to potential
adversaries,

This recommendation proposes the establishment of a Patent and Trademark Technical
Advisory Committee within DOD to review and administer the imposition of secrecy orders,
Presently, the defense agencies have the responsibility of recommending the imposition of secrecy
orders to the PTO. This proposal would shift responsibility f'om agencies whose principal and
often only concern is technology control to a body with expertise in both the control of
technology and its development.

The problem with the current structure is that a considerable number of patent
applications are being subjected to secrecy orders. This is largely due to the rampant use of the
MCTL as well as the lack of clear guidance at the agency level as to what is "detrimental to the
national security" as set forth in section 181. The Panel on the Impact of National Security
Controls on International Technology Transfer foresaw this occurrence back in 1984,9 The Panel
stated that use of the MCTL or other broad criteria as guidance could result in a number of

9This Panel was organized by thu National Academy complex in 1984, The purpose of the Panel was to examine
the effect of export controls on commercial trade in high-technology goods.
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applications being subjected to secrecy orders. 10 Moreover, the Panel stated that extensive use of
secrecy orders would "undermine the benefits of the patent system, increase the duplication of
R&D activities, and result in important innovations being withheld from commercial markets." 1 1

The extensive use of secrecy orders has, in fact, undermined the benefits of the patent system by
stifling the development and transfer of technologies into the community.

Agencies often use the MCTL as a guide for determining whether to recommend the
imposition of a secrecy order to the PTO. 12 The agencies generally do not, however, apply the
other criteria used by the Departments of Commerce and State when making export control
determinations, specifically foreign availability and the extent of prior publication. Thus, in
practice, section 181 has become a tool to implement the unilateral export controls. Extending
controls to unclassified technical data that relate to the wide range of technologies on the MCTL
impedes the exchange of information in the technical community without necessarily enhancing
national security,

Moreover, broad imposition of secrecy orders will result in reduced revenues from lost
sales and market shares. This will lead to less investment, a lower growth rate, and reduced
innovation, with resulting adverse effects on both the commercial and military sectors,

The time is ripe to shift from a purely DOD standard of national security to a standard as
defined by both military and economxic parameters. Only by this shift can the United States
maintain national security, revitalize the economy, and continue to be the leader in technological
advancement.

lI

Amend 35 U.S.C § 155 to extend the term of any patent, which
has been delayed from a grant by a secrecy order, for a period
equal to the period of the delay, but not to exceed five years.

III

Amend 35 U.S.C. § 183 to provide compensation only for
periods of delay exceeding five years.

These recommendations are interrelated and will be discussed together. The present
statutory scheme, set fbrth in section 183, provides a right to just compensation for damages
caused by a secrecy order, A claimant may apply to the head of any department or agency that

IlOBalancing the National Interest at 127 (National Academy Press, Washington, D.C. 1987).
11/d, at 128,12Both the Contract Law Division aad the Intellectual Property Counsel of the Army disagreed with the proposal
stating that there is a proposed administrative recommendation within the Army and Navy not to apply the MCTL
guidelines to secrecy applications and, therefore, the recommendation is not necessary. (memorandums from the
Army Contract Law Division, Aug. 11, 1992 and the Intellectual Property Counsel of the Army, Aug. 10, 1992)
Although this is a step in the right direction, the Army failed to state what guidance would be issued in its place.
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caused the order to be issued for compensation for the damage caused by the order of secrecy
and/or for the use of the invention by the, Government, resulting from its disclosure. 13 A claimant
may bring suit against the U.S. in the U.S. Claims Court or in the District Court of the U.S. for
the district in which such claimant is a resident. 14

While the primary value of a patent grant is the right to exciude others, just compensation
for this loss is difficult to obtain. The administrative costs of complying with a secrecy order
often are not recovered. For example, it may be necessary to notify people to whom the invention
has already been disclosed. Additionally, there may be restrictions on seeking advice from others
both as to prosecuting the application as well as to investigating marketing opportunities. It is
also administratively burdensome to go through the court process of compensating a claimant for
damages under section 183.

A scheme that would provide compensation "in-kind" would be more equitable than the
current scheme, which puts the patent owner to the task of proving damages. Thus, section 155
should be amended to extend the term of any patent which has been delayed from a grant by a
secrecy order for a period equal to the period Jf delay, up to five years.

Additionally, term extension would be much simpler to s.dminister. The term can simply
be extended for a period equal to that of the delay occasioned by the secrecy order. The
extension would be capped at five years, while, simultaneously, compensation would be
eliminated for damages caused by secrecy orders up to five years under section 183.

5.3.1.5. Relationship to Objectives

This proposal will further the development and preservation of the U.S. industrial base.
Moreover, the proposal will ensure the implementation of a consistent policy governing the
imposition of secrecy orders. This will facilitate both Government access to commercial
technologies as well as commercial market access to Government technologies.

5.3.1.6. Proposed Statute

35 U.S.C. § 181. Secrecy of certain inventions and withholding of patent

W Whenever publication or disclosure by the grant of a patent on an invention in which, in the
opinion of the Patent and Trademark Technical Advisory Committee or the Department of
Energy. the Goernmen nsn pr-epcry intefcst might, in the epinion of the head cf the intercstc
GOr-eff.nmnt agency, is determined to be detrimental to the national security, the Commissioner
upon being..o Ro.ifi.d shall order that the invention be kept secret and shall withhold the grant of
a paten. therefor under the conditions set forth hereinafter.

(b) Thc Patent and Tr4ademark Technical Adviso[y Committ eeh ,hll .haired by the chairman Qf
the Armed Services Patent Advisory Board or his/her designec within the Department of Defense,

1335 U.S.C. § 183.
141d.
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and shall consist of at least the Commissioner of the Patent and Trademark Office or his/her
designeejhe Deputy Assistant Secretary for Export Administration or his/her designee within the
Department of Commerce. and the Director of the Bureau of Economic and Business Affairs or
his/her- designee within the Department of State, When. er. the public.tio• n or dil•,eo"ue of an
in:ention by the r:antinSegf a& paent, in which the Goevcmcnt does not ha. . a property interest,
might, in the epinion ef the Cominissioner, be detr-ifental to the national secur~ity, he sh~all make

Atomic Energy Commissieon-the Seerctar,- of Defense, and the chief officer- of any cthcr
depawnfent er- ageney efthae Government designated by the President as a-defense agency of the
United Rees-

I (g) Each individual to whom the application is disclosed shall sign a dated acknowledgment
thereof, which acknowledgment shall be entered in the file of the application. If, in the opinion of
the Patent and Tradema kT[chnical Advisory Committee or the Depa__ment of Energy Atomie
Energy Commission, !he--Sefla- efa efpDepaftmeut, of the--ehief-effleccr of anctc
depeatnment er agency so designated, the publication or disclosure of the invention by the granting
of the patent therefor would be detrimental to the national security, the Patent and Trademark
Technical Advisory Committee and the Department of'Energy Ate^"ie•E•.e.gy-Ce' C ,issie.i, -the
Secretry of a Defense Depament, Or SUeh other chief offier shall notify the Commissioner and
the Commissioner shall order that the invention be kept secret and shall withhold the grant of a
patent for such period as the national interest requires, and notify the applicant thereof Upon
proper showing by the chaiman of the Patent and Trademark Technical Advisory C•Qmmittee o
the Department of Energy, head-cf-the department or agency who caused the secrecy order to be
issued that the examination of the application might jeopardize the national interest, the
Commissioner shall thereupon maintain the application in a sealed condition and notify the
applicant thereof The owner of an application which has been placed under a secrecy order shall
have a right to appeal from the order to the Secretary of Commerce under riue. prescribed by
him,

I d) An invention shall not be ordered kept secret and the grant of a patent withheld for a period of
more than one year. The Commissioner shall renew the order at the end thereof, or at the end of
any renewal period, for additional periods of one year upon notification by the Paten and
Trademark Technical Advisory Committee or the Department of Energy head-efft-e-4epae
or the chief officer ef t•e .age.ey who caused tile order to be issued that an affirmative
deternaination has been made that the national interest continues to so require, An order in effect,
or issued, during a time when the United States is at war, shall remain in effect for the duration of
hostilities and one year following cessation of hostilities. An order in effect, or issued, during a
national emergency declared by the President shall remain in effect foi' the duration of the national
emergency and six months thereafter. The Commissioner may rescind any order upon notification
by the Patent and Trademark Technical Advisory Committee or the Department of Energy heas
o t.he dep....ents.and-the.ehiefME WS.. f.. .he ageeie who caused the order to be issued that
the publication or disclosure of the invention is no longer deemed detrimental to tihe national
security,
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35 U.S.C. § 182. Abandonment of invention for unauthorized disclosure

The invention disclosed in an application for patent subject to an order made pursuant to section
181 of this title may be held abandoned upon its being established by the Commissioner that in
violation of said order the invention has been published or disclosed or that an application for a
patent therefor has been filed in a foreign country by the inventor, his successors, assigns, or legal
representatives, or anyone in privity with him or them, without the consent of the Commissioner.
The abandonment shall be held to have occurred as of the time of violation, The consent of the
Commissioner shall not be given without the concurrence of the Patent and Trademark Technical
Advisory Committe;_.and the Denartment of Energy heads ef the depa"ment. and the che.
.ffic. . .f the agen.i.. who caused the order to be issued. A holding of abandonment shall
constitute forfeiture by the applicant, his successors, assigns, or legal representatives, or anyone in
privity with him or them, of all claims against the United States based upon such invention.

35 U.S.C. § 183. Right to compensation

An applicant, his successors, assigns, or legal representatives, whose patent is withheld as herein
provided, shall have the right, beginning at the date the applicant is notified that, except for such
order, his application is otherwise in cotklition for allowance, or February 1, 1952, whichever is
later, and ending six years after a patent is issued thereon, to apply to the Secretary of Defense or
the Department of Enerav head of any . ..F.en n OF...... who caused the order to be issued
for compensation for the damage caused by the order of secrecy and/or for the use of the
invention by the Government, resulting from his disclosure, The right to compensation for use
shall begin five years from en the da, ef the first use of the invention by the Government. The
head of the department or agency is authorized, upon the presentation of a claim, to enter into an
agreement with the applicant, his successors, assigns, or legal representatives, in fall settlement
for the damage and/or use, THis settlement agreement shall be conclusive for all purposes
notwithstanding any other provision of law to the contrary, If full settlement of the claim cannot
be effected, the Secretary of Defense or Department of Energy headof tdhe depa.m.ent or agen. y
may award and pay to such applicant, his successors, assigns, or legal representatives, a sum not
exceeding 75 per centum of the sum which the Secretary of Defens.e or the Department of Energy
head. of. •the ..... nt eF ageney considers just compensation for the damage and/or use, A
claimant may bring suit against the United States in the United States Claims Court or in the
District Court of the United States for the district in which such claimant is a resident for an
amount which when added to the award shall constitute just compensation for the damage and/or
use of the invention by the Government, The owner of any patent issued upon an application that
was subject to a secrecy order issued pursuant to section 18 1 of this title, who did not apply for
compensation as above provided, shall have the right, after the date of issuance of such patent, to
bring suit in the United States Claims Court for just compensation for the damage caused by
reason of the order of secrecy and/or use by the Government of the invention resulting from his

I disclosure. The right to compensation for use shall begin five years from en the•,date of the first
use of the invention by the Government. In a suit under the provisions of this section the United
States may avail itself of all defenses it may plead in an action under section 1498 of title 28. This
section shall not confer a right of action on anyone or his successors, assigns, or legal
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representatives who, while in the full-time employment or service of the United States,

discovered, invented, or developed the invention on which the claim is based.

35 U.S.C. § 184. Filing of application in foreign country

Except when authorized by a license obtained from the Commissioner a person shall not file or
cause or authorize to be filed in any foreign country prior to six months after filing in the United
States an application for patent or for the registration of a utility model, industrial de3ign, or
model in respect of an invention made in this country. A license shall not be granted with respect
to an invention subject to an order issued by the Commissioner pursuant to section 181 of this
title [35 U.S.C. § 181] without the concurrence of the Patent and Trademark Technical Advisory
Committee or the Department of Energy head of..heep...... the hief .ff. .S Of th.
ageneies who caused the order to be issued, The license may be granted retroactively where an
application has been filed abroad through eiror and without deceptive intent and the application
does not disclose an invention within the scope of section 181 of this title [35 U.S.C. § 181].

The term "application" when used in this chapter [35 U.S.C. § 181 et seq.] includes applications
and any modifications, amendments, or supplements thereto, or divisions thereof The scope of a
license shall permit subsequent modifications, amendments, and supplements containing additional
subject matter if the application upon which the request for the license is based is not, or was not,
required to be made available for inspection under section 181 of this title and if such
modifications, amendments, and supplements do not change the general nature of the invention in
a manner which would require such application to be made available for inspection under such
section 181. In any case in which a license is not, or was not, required in order to file an
application in any foreign country, such subsequent modifications, amendments, and supplements
may be made, without a license, to the application filed in the foreign country if the United States
application was not required to be made available for inspection under section 181 and if such
modifications, amendments, and supplements do not, or did not, change the general nature of the
invention in a manner which would require the United States application to have been made
available for inspection under section 18 1.

35 U.S.C. § 185. Patent barred for filing without license

Notwithstanding any other provisions of law, any person, and his successors, assigns, or legal
representatives, shall not receive a United States patent for an invention if that person, or his
successors, assigns, or legal representatives shall, without procuring the license prescribed in
section 184 of this title, have made, or consented to or assisted another's making, application in a
foreign country for a patent or for the registration of a utility model, industrial design, or model in
respect of the invention, A United States patent issued to such person, his successors, assigns, or
legal representatives shall be invalid, unless the failure to procure such license was through error
and without deceptive intent, and the patent does not disclose subject matter within the scope of
section 181 of this title,
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35 U.S.C. § 186. Penalty

Whoever, during the period or periods of time an invention has been ordered to be kept secret and
the grant of a patent thereon withheld pursuant to section 181 of this title, shall, with knowledge
of such order and without due authorization, willfully publish or disclose or authorize or cause to
be published or disclosed the invention, or material information with respect thereto, or whoever
willfidly, in violation of the provisions of section 184 of this title, shall file or cause or authorize to
be filed in any foreign country an application for patent or for the registration of a utility model,
industrial design, or model in respect of any invention made in the United States, shall, upon
conviction, be fined not more than $10,000 or imprisoned for not more than two years, or both.

35 U.S.C. § 187. Non applicability to certain persons

The prohibitions and penalties of this chapter shall not apply to any officer or agent of the United
States acting within the scope of his authority, nor to any person acting upon his written
instructions or permission,

35 U.S.C. § 188. Rules and regulatM>-, delegation of power

The Department of Ener siengG.e. i the Seorctr.y of a defense dcpar t.. nt.,
the mef of ny theFdepm4 aetFageiney ef the Goernmment designated by the piesident

as- a-defee .. gncy of the United Rates-, and the Secretary of Defense may separately issue rules
and regulations to enable the respective department or agency to carry out the provisions of this
chapter, assuring consistency with the regulations to implement the Export Administration Actof

M, and may delegate any power conferred by this chapter..Upon the request of the Secretary
of Dafense. Secretary. f Commqtrce and any other department of the Government designated by
the President as a defense agency of the United States desiring participation on the Patent and
TrademarkTechnical Advisory Committee, shall detail to the Committee, on a nonreimbursable
bais, p2ersonnel with iappropriate expertise to assist in the review of patent applications reasonably
expected to contain matter the subject of which is deemed, applicable to section 181 of this title,

35 U.S.C. § 155. Patent term extension

Notwithstanding the provisions of section 154 [35 U.S.C. § 154], the term of a patent shall be
extended for any patentt whi-ih.

( a1) encompasses within its scope a composition of matter or a process for using such composition
shall be extended if such composition or process has been subjected to a regulatory review by the
Federal Food and Drug Administration pursuant to the Federal Food, Drug, and Cosmetic Act
[21 U.S.C. § 301 et seq.] leading to the publication of regulation permitting the interstate
distribution and sale of regulation of approval imposed pursuant to section 409 of the Federal
Food, Drug, and Cosmetic Act [21 U.S.C. § 348] which stay was in effect or January 1, 1981, by
a length of time to be measured from the date such stay of regulation of approval was imposed
until such proceedings are finally resolved and commercial marketing permitted. The patentee, his
heirs, successors or assigns shall notify the Commissioner of Patents and Trademarks within
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ninety days of the date of enactment of this section [enacted Jan. 3, 1983] or the date the stay of
regulation of approval has been removed, whichever is later, of the number of the patent to be
extended and the date the stay was imposed and the date commercial marketing was permitted.
On receipt of such notice, the Commissioner shall promptly issue to the owner of record of the
patent a certificate of extension, under seal, stating the fact and length of the extension and
identifying the composition of matter or process for using such composition to which such
extension is applicable, Such certificate shall be recorded in the official file of each patent
extended and such certificate shall be considered as part of the original patent, and an appropriate
notice shall be published in the Official Gazette of the Patent and Trademark Office, or

(b) was delayed. pursuant to 35 U.S.C. §§ 181-188. by the order of secrecy and/or for the-use of
the invention by the Government for the period of the delay. but not to exceed five years.
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5.3.2. 22 U.S.C. § 2761(e)

Charges; reduction or waiver

5.3.2.1. Summary of the Law

This section provides that, after September 30, 1976, letters of offer for the sale of
defense articles or for the sale of defense services shall include appropriate charges for a
proportionate amount of any nonrecurring costs of research, development, and production of
major defense equipment. 1

Recoupment is based on the theory that if the Government pays for the development of a
product, other purchasers should share in those costs when they buy the product. DOD
implements recoupment in two ways. If a product is sold to a foreign government under a foreign
military sales (FMS) arrangement, DOD recovers the recoupment charge directly from the foreign
government. If the product is sold by the contractor directly to a foreign or domestic customer,
or if a foreign company is licensed to manufacture the product, the contractor adds the
recoupment charge to its contract and pays it to the Government,2

5.3.2.2. Background of the Law

Recoupment was initiated by Secretary of Defense McNamara in 1963 when he directed
that the Polaris Sales Agreement with the United Kingdom include a surcharge to cover a pro rata
share of DOD's Research, Development, Test, and Evaluation (RDT&E) investment in the Polaris
missile.3

In 1965, Secretary McNamara expanded this concept by including a nonrecurring cost
(NRC) recoupment for the sale of C-130 and F-4 aircraft sold to the United Kingdom. In a June
1965 memorandum from the Assistant Secretary of Defense for International Security Affairs
(ASD/ISA) to the military departments, Secretary McNamara stated that "on major weapons sales
... arrange for the price to include an appropriate charge for all research and development costs."

DOD formalized this policy in DOD Directive 2140.2, Recovery of Nonrecurring Costs
Applicable to Foreign Sales, March 15, 1967.4 This directive called for recoupment of
nonrecurring costs of development and production whenever an item of major defense equipment

122 U.S.C. § 2761(e)
2See Ralph C. Nash, Jr. & John Cibinic, Recoupment: A Policy Enigma, 6 N&CR 18 (Mar, 1992).
3Some individuals will attest that recoupment has been around since the 1950s, In 1957, the Navy Bureau of
Aeronautics negotiated a recoupment clause in a development contract with the Hiller Helicopter Company. The
clause was apparently used because the Navy believed that Hiller would subsequently sell a commercial version of
the helicopter, There was a comparable commercial helicopter that had been developed with private funds by the
Bell Helicopter Company, The Navy reasoned that recoupment was necessary to prevent Hiller from obtaining an
unfair competitive advantage in the commercial marketplace.
4DOD Directive 2140.2 (Mar. 15, 1967).
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(MDE) was sold to a foreign government by DOD or one of its customers. 5 The directive also
required the use of a contract clause implementing the requirement for MDE.6 The directive was
limited, however, in that it did not apply to domestic commercial sales or foreign licenses.
Moreover, MDE was defined as RDT&E in excess of $25 million or a production investment in
excess of $100 million. ASD/ISA was charged with monitoring implementation of the directive in
order to "avoid unfavorable impact on the Foreign Military Sales Program and the balance-of-
payments problem."

In 1972, the thresholds for MDE doubled,7  During that year, the Commission on
Government Procurement recommended elimination of recoupment, except under unusual
circumstances approved by the agency head. 8 The Commission voiced a concern that contractors
might not undertake Federal research and development because of insuffici,-nt opportunity for
commercial exploitation. 9 The Commission stated recoupment would be a disincentive to the
participation of potential contractors and would impair the eventual availability of the results of
Government-sponsored technology in the marketplace. 10

Subsequently, in 1974, ibhc. directive was revised to split the recoupment charge into t ,'o
segments, one for nonrecurring development costs and the other for nonrecurring production
costs. 11 The directive stated th1i normally the development cost recoupment charge should be no
more than 4% of the contraOw idce. 12 Non-MDE threshold was defined as production costs, both
nonrecurring and recurring exceeding $5 million, 13 Also, during this year, the White House
Council on International Economic Policy (CIEP) issued Decision Memorandum No, 23,14 This
memorandum announced that President Nixon had approved a CIEP recommendation that NRC
recoupments be sought on product sales and that there be a "tfir market recovery" on technology
sales, 15 This memorandum was implemented only by DOD, Department of Energy, and NASA.

Congress first adopted the recoupment policy in the Arms Export Control Act of 1976
(Pub. L. No. 94-329). The Act contains a provision at 22 U.S.C. § 2761(e)(1)(B) requiring that
FMS agreements include "a proportionate amount of any nonrecurring costs of research,
development, and production of major defense equipment." 16 Congress obviously knew the Act
was more limited than earlier DOD Policy and thus clearly intended to obtain recoupment only on
FMS and MDE. DOD, however, implemented this statute by revising DOD Directive 2140.2.17
The directive greatly expanded the requirement for recoupment by applying it to domestic

51d.61d.

737 Fed, Reg. 21482 (1972).
8REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT, Vol 2, p. 28 (Dec. 1972).
91d. at 29.
101d.
I IDOD Directive 2140.2 (Jan. 23, 1974)
121d
131d.
14Deision Memorandum No. 23 (Aug. 2, 1974).
151d.
1622 U.S.C. § 2671(o).
17DOD Directive 2140.2 (Jan. 5, 1977).
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commercial sales and all sales of technology. Is It also reduced the threshold for recoupment of
development costs to equipment where there was a research and development investment in
excess of $5 million. 19

In 1977, President Carter issued his Arms Policy (PD-13) 20 aimed at reducing arms
exports, As part of an implementing White House directive to eliminate incentives for making
arms sales, DOD changed its policy and procedures on the use of NRC recoupments. Prior to
PD-13, recoupments were credited to the RDT&E appropriation accounts of the military
departments and were reusable. After PD-13, recoupments were deposited into the
Miscellaneous Receipts of the Treasury.

Recoupment further expanded in 1979 when Defense Acquisition Circular (DAC) 76-20

mandated a recoupment clause in all RDT&E or production contracts over $1 million,21 The
revised clause also expressly excluded the recoupment amount from the Contract Disputes
Clause.22

The Office of Federal Procurement Policy published a proposed policy letter on NRC
recoupments in 1980. The intent of the policy letter was to implement CIEP Decision

Memorandum No, 23 by providing criteria and guidelines. Industry opposed the policy letter and
it was never issued in final form,23

The House Government Operations Committee issued a report in 1981 criticizing DOD's
administration of NRC recoupments in both FMS and commercial exports,24 The report also
criticized the lack of specific criteria for waivers.25 The Committee recommended that DOD

should: (1) evaluate whether to reduce the $5 million threshold; (2) consider adopting a flat rate

surcharge on non-MDE; and (3) include the values of, and reasons for, waiver of NRC in the

required quarterly FMS reports to Congress,26

In 1984, the chairman of the House Foreign Affairs Committee requested a report from
the GAO on DOD's implementation of the NRC recoupment requirement on commercial sales,
The GAO report concluded that the Arms Export Control Act did not require recouping a pro
rata share of NRC on commercial sales by contractors, nor did any other statute. The GAO
stated, however, that it was appropriate for DOD to collect an NRC recoupment on commercial
sale,4 -Ven though not legislatively mandated. Moreover, unless the regulations were amended or

191d. ASPR implemented reviscd DOD Directive 2140,2 on Aug, 15. 1977,
20Prcsident's Decision No, 13 (May 1977).
2 1DAC 76-20 (Sept, 17, 1979).
221d.
2345 Fed, Reg, 44604 (1980).
24H. Rep. No, 214. (July 31, 1981),
251d. The 198V DOD Appropriation Act included a rider requiring advance notification of proposed waivers to the

Appropriations Committee. This rider was re-enacted in each of the subsequent six years and then dropped. The
notifications did not result in any follow-up congressional inquiries.
261d. Also in 1981, the Arms Export Control Act was amended to provide for establishment of the Special

Defense Acquisition Fund (SDAF). One of the sources of capital for the SDAF is the NRC recoupment.
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determined to be invalid by the judiciary, contractors must follow the regulations. Congress took
no action on this report,

DOD Directive 2140.2 was again revised on August 5, 1985.27 The revised directive
further expanded the scope of recoupment by covering modification kits and major components of
MDE items. The revision also reduced the thresholds for non-.MDE to $2 million. The directive
called for assessment of recoupment charges on items of equipment which are "substantially
different" from items developed (in DOD contracts if they have some commonalty. This was the
first departure from the concept of "essentially similar." Lastly, this directive included greater
guidance on the computation of recoupment charges.

In February 1986, the GAO reported to the Secretary of Defense that DOD did not have a
workable system to identify and monitor commercial sales to ensure that NRC recoupments were
being paid. In March, the House Operations Committee held hearings on NRC recoupments,
The DOD Inspector General (DODIG) testified that DOD elements were having difficulty
determining the correct charges. The established procedures were also inadequate. The DODIG
expressed doubt as to the soundness of going to a flat rate for MDE, A GAO witness stated
Congress would probably have to change the law if it wanted to implement a flat rate for MDE,
A Defense Security Assistance Agency witness opposed the flat rate proposal,

On July 27, 1987, DOD Directive 2140.2 was again amended to provide more specific
guidance for re-examining the computation of the NRC charge when significant changes in the
data bases occurred, Also, DOD in-house nonrecurring costs were added to the recoupment
pools, To implement this directive, DOD issued DFARS Part 271 on March 22, 1989. This
supplement interprets the policy to cover "derivative items," meaning items with at least 10%
common parts. A standard recoupment clause was also included in DFARS 252,271-7001,28
This policy is broad in that in covers a large number of situations with conmmensurate accounting
requirements and unknown subcontract impacts. 29 There has been considerable negative reaction
from industry on the current policy.

As a result of the negative industry reaction, DOD published a proposed new policy at 32
CFR Part 165 to revise DOD Directive 2140.2. DOD also proposed a new DFARS Subpart
215,70 to replace Part 270 on October 25, 1991.30 This revision would reduce the scope of the
recoupment policy. In particular, the revision would cover only major end items with
development costs of over $50 million or total production costs of over $200 million and
technical data packages or technology associated with such items. It would also tedefine
"derivative items" to include only items with 50% commonalty, The Office of Management and
Budget (OMB) ruled that the recoupment regulations are a "major rule," thereby requiring a
Regulatory Impact Analysis estimating the costs and benefits of the rule in comparison with

27DOD Directive 2140.2 (Aug. 5, 1985),
2811, the 1991 revision to the DFARS, the policy is now in Subpart 270 and the clause Is in DFARS 252,270-7000,
29 Ralph C. Nash, Jr. & John Cibinic, Recoupment: A Policy Enigma, 6 N&CR 18 (Mar. 1992).
3056 Fed. Req. 55250 et seq.(1991).
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alternatives. As a result, DOD requested public comments on the cost/benefit issue on November
26, 1991.31

On January 13, 1992, the Defense Acquisition Regulatory (DAR) Council stopped
implementation of DOD's proposed rule governing recoupment of nonrecurring costs on sales of
U.S. products and technologies. 32 Although pleased with this measure, "industry still felt that a
recoupment policy of any kind harmed U.S, competitiveness." 33 Both OMB and the President's
Council on Competitiveness agreed with industry.

On June 19, 1992, the White House released a press report announcing a national policy
of no recoupment. 34 The first stage of the new policy abolishes recoupment on any product
(other than MDE) exported for military uses. The second stage of the policy supports the
elimination of recoupment fees on MDE exported for military uses pursuant to 22 U.S.C. §
2761(e) of the Arms Export Control Act, This new policy is based on the historic political
changes of the past three years, such as the end of the Cold War and the accompanying down-
sizing of the U.S. military. Recognizing the change in the world environment, the new policy
hopes wt facilitate efforts by defense-oriented companies to shift toward commercial activities.
The policy change is "expected to eliminate a major barrier to the free flow of technology between
the commercial and defense sectors of U.S. business." 35 The new policy will also enhance the
ability of American firms to compete for billions of dollars of business that they might otherwise
lose. This will hopefully avoid significant layoffs and preserve tens of thousands of American
jobs.

In response to the President's direction, on July 2, 1992, DOD published an interim rule
which eliminated the requirement to insert the recoupment clause in new DOD contracts other
than those for FMS or commercial sales of MDE. 36 DOD also published a proposed rule for
public comment which would delete the requirement with respect to new contracts for
commercial sales of MDE. 37 Thus, when this rule is adopted recoupment will be eliminated
except for FMS of MDE, which cannot be eliminated until section 21(e)(2) of the Arms Export
Control Act is repealed.

3156 Fed, Req, 59931. (1991),
3256 Fed. Reg, 55264 (1991).
33 Recoupment of Nonrecurring Costs, 32 Cont, Mgmt. 32 (Aug. 1992).
34The President's new policy on recoupment was developed by the DOD and OMB's Office of Federal Procurement
Policy in consultation with the Council on Competitiveness, the President's Export Council, and the Department of
State.
35Recoupment of Nonrecurring Costs, 32 Cont. Mgmt, 36 (Aug, 1992).
3632 CFR Part 165, Recoupment of Nonrecurring Costs on Sales or Licensing of U.S. Items, 57 Fed Reg. 29619
(1992). See also Memorandum from Deputy Secretary of Defense. Dotuad J. Atwood (Oct, 7, 1992).
3712 CFR Part 165, Recoupment of Nonrecurring Costs on Sales or Licensing of U,S. Items, 57 Fed Reg, 29618
(1992).

5-83



5.3.2.3. Law in Practice

Recoupment operates like a sales tax imposed only on U.S. companies. Because U.S.
companies must add a recoupment charge to the price of their products, recoupment reduces U.S.
defense industry competitiveness both in the US. and abroad.

In today's environment, many defense-oriented companies are attempting to redirect their
efforts toward commercial products, The recoupment surcharge may make the product
noncompetitive, thereby hindering integration and commercialization. This problem should
largely dissipate under the President's new policy.

There is also an administrative burden associated with recoupment, Although this burden
will be reduced under the first stage of the new policy, the costly paperwork and regulatory
compliance requirements on MDE items will continue to be substantial,

5.3.2.4. Recommendations and Justification

Repeal

Because of the historic changes in the world environment, recoupment should be repealed
in its entirety. This recommendation will facilitate the transfer of technology between
Government and commercial markets; aid integration of contractors' Government and commercial
operations; increase U.S, competitiveness in worldwide markets; and enhance national security by
preserving the industrial base,

Under the statute, when a contractor sells products or technologies developed under a
Government contract or derivatives of them to a non-Government customer, the contractor must
pay a fee, similar to a sales tax, to the U,S, Government, The recoupment surcharge may make
the product noncompetitive and thus prevent a contractor from selling the product. Thus,
recoupment may act as a disincentive to defense-oriented companies which may be attempting to
redirect efforts toward commercial products, Eliminating recoupment will give defense
contractors an incentive to develop products and technologies with larger markets,

There is an argument that without recoupment, a contractor might gain a competitive
advantage by spinning commercial items out of Government funded research and development.
This argument has several flaws. First, much of the Government funded research and
development will have little application to any commercial derivative. Second, a company still has
the costs of product modification in developing a commercial product, Finally, this argument acts
counter to the goal of maximizing the development of dual use technologies.

The first stage of the President's new policy of abolishing recoupment on any product
other than MDE will benefit defense-oriented companies attempting to redirect efforts toward
commercial products. This proposal supports the second stage of the President's new policy by
recommending 22 U.S.C. § 2761 (e) be eliminated in its entirety.
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Eliminating recoupment is necessary to make U.S. companies more competitive in
worldwide markets. Since it appears DOD intends to reduce contracts for the production of
military equipment, many production lines will be kept open only through foreign sales.
Repealing the statute would enhance the ability of American companies to compete for billions of
dollars of business they might otherwise lose. A national policy of no recoupment also enhances
national security by strengthening defense-oriented U.S. companies, thereby preserving an
industrial base.

There is also an administrative burden associated with recoupment. Although this burden
will be reduced under the new policy, the costly paperwork and regulatory compliance
requirements on MDE items will continue to be substantial, By eliminating recoupment,
businesses can reinvest money otherwise expended for paperwork and regulatory compliance into
developing new products and technologies,

5.3.2.5. Relationship to Objectives

This recommendation will encourage US. defense companies to develop products in the
commercial markmt, thereby furthering the goal of commercial integration. The recommendation
will also strengthen U.S. defense companies by making them more competitive in the international
market.

5.3.2.6. Proposed Statute

22 U.S.C. § 2761. Charges; reduction or waiver

(e)(1) Letters of offer for the sale of defense articles or for the sale of defense services that are
issued pursuant to this section or pursuant to section 2762 of this title shall include appropriate
charges for:

(A) administrative services, calculated on an average percentage basis to recover
the full estimated costs (excluding a pro rata share of fixed base operation costs) of administration
of sales made under this Act to all purchasers of such articles and services as specified in section
43(b) and section 43(c) of the Act [22 U.S.C. § 2792(b),(c)];

(B)-* ffpro~otlonato RAORcut Of Mny nonrurring GOMSt Of rcceeh000 ~ e~t 1
an ~dedne O ees qimn eep o qimn wholly paid fef ei4theF fom

funds~~. -nsffrd-. i. -Meiot"Gete-4to 1961 [22 USCS
2V-1-(am()] er-ftem full, ede-availabl.eon it nen Fepayable basis undc-eF iNOW23 of this Aet [22
"U .,S § .2763-j); and

(W) (G) the recovery of ordinary inventory losses associated with the sale from
stock of defense articles that are being stored at the expense of the purchaser of such articles.

(2) The fesident-May--edc or waivtherOF gcs whic-h would othor5e be
conliidercd approprietc under paragraph (1)(B) fuiF-p 6Fca We~s' that would, if made,
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significantly adyance United States Goernmmcnt interests in North OAtentie Tr-eaty OrFganization
standardzation, _tadendiW1
furtherane of the mutual dccse treaties between the United States and these ceuntries, OF
foreign procurement in the United States under coproductic Wr&neons

(2) (23)(A) The President may waive the charges for administrative services that would
otherwise be required by paragraph (1)(A) in connection with any sale to the Maintenance and
Supply Agency of the North Atlantic Treaty Organization in support of:

(i) a weapon system partnership agreement; or

(ii) a NATO/SHAPE project.

(B) The Secretary of Defense may reimburse the fund established to carry out
section 43(b) of this Act [22 U.S.C. § 2792(b)] in the amount of the charges waived under
subparagraph (A) of this paragraph, Any such reimbursement may be made from any funds
available to the Department of Defense,

(C) As used in this paragraph:

(i) the term "weapon system partnership agreement" means an agreement
between two or more member countries of the Maintenance and Supply Agency of the North
Atlantic Treaty Organization that:

(1) is entered into pursuant to the terms of the charter of that
organization; and

(II) is for the common logistic support of a specific weapon system
common to the participating countries; and

(III) the term "NATO/SHAPE project" means a common-funded
project supported by allocated credits from North Atlantic Treaty Organization bodies or by host
nations with NATO Infrastructure funds.

(ii) the term "NATO/SHAPE project" means a common-funded project
supported by allocated credits from North Atlantic Treaty Orgatization bodies or by host nations
with NATO Infrastructure funds.
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5.3.3. 5 U.S.C. § 552

Public Information: agency rules; opinions, orders, records,
and proceedings

5.3.3.1. Summary of the Law

The Freedom of Information Act (FOIA) provides for the disclosure of agency records
and information to the public (including foreign companies and governments) and some of this
information is inevitably technical information of value to contractors. The basic premise of the
FOIA is "that all records of agencies of the Federal Government must be accessible to the public
unless specifically exempt from this requirement." 1

The FOIA establishes requirements for disclosure by: (1) publication in the Federal
Registeg (section 552(a)(1)); (2) availability for public inspection and copying (section 552(a)(2));
or (3) release pursuant to a request for access from "any person" (section 552(a)(3)).

An agency's failure to comply with requirements for disclosure under sections 552(a)(1)
and (2) may lead to invalidation of related agency actions. In somn cases, reliance on failure to
comply with FOIA's publication requirements will provide a basis for invalidating agency action
that would not be subject to attack on the rule making requirements of the Administrative
Procedure Act (5 U.S.C. § 553).2

All records not covered by sections 552(a)(1) and (2) are to be made public unless
exempted from mandatory disclosure by section 552(b) upon proper identification and request
according to established agency rules. Nine exemptions permit an agency to withhold access to
records requested under section 552(a)(3).

For purposes of Government procurement, the three exemptions most often relied upon by
agencies for denying FOIA requests are: matters specifically exempted from disclosure by statute
(section 552(b)(3)); trade secrets and commercial or financial information (section 552(b)(4)); and
interagency or intra-agency memorandums or letters (section 552(b)(5)).

The FOIA allows the agency supplying the requested information to charge a reasonable
fee set by regulation to cover the cost of searching, duplicating, and reviewing the information.
The FOIA provides that the fec charged by agencies for supplying requested information can vary
depending on whether the information is to be used for commercial or noncommercial purposes.
The agency may also waive or reduce the fee.

ILitigation Under the Federni Open Government Laws I (Allan Robert Adler ed., American Civil Liberties Union,
17th ed.).
21d. at 3-5.
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5.3.3.2. Backgroutd of the Law

The FOIA was enacted September 6, 1966 by Pub. L. No. 89-554 to provide the public
with access to Government records.3 This was the first time that there was a statutory right of
access by any person to Federal agency records. Prior to the enactment of the FOIA, requests for
information from the Federal Government were made pursuant to section 3 of the Administrative
Procedure Act (APA). This law provided that "official records" could be made available to
"persons properly and directly concerned" with the information, Section 3, however, was often
used as authority for withholding, rather than disclosing, information. Congress enacted the
FOIA largely to prevent agencies from using section 3 to unduly restrict the release of public
information.

5.3.3.3. Law in Practice

DOD reported to Congress that during 1991 it processed a total of 129,437 FOIA
reqtests. 4 Of the total requested, DOD fully denied 7,709 and partially denied 1,993 on the basis
of the FOIA exemptions. DOD's total operating cost ass..ciated with the 1991 FOIA requests
was $23,962,169.67. The fees collected for records piovided to the public amounted to
$1,593,410.78. DOD report stated that tho average processing cost of a single case during 1991
was $185.5

5.3.3.4. Recommendations and Justificatiot,

lttain

Although the total operating cost associated with processing FOIA requests is very
expersive, publik policy dictates that the FOIA remain intact,

The FOJ.A establishes a presumption that records of the Federal Government are
accessible to the public, 6 As stated above, prior to the passage of the FOIA, the Government's
posture was to withhold rather than to disclose information to the public. Individuals seeking
information were required to show a need for the information. 7 The "need to know" philosophy
has been replaced by a "iight to know" polhiy. This right is viewed as outweighing the
administrative costs associated with the Act.

3President Johnson threatened a veto of the legislation after the Senate passed the bill. The House wrote a report
that gave a broader interpretatiin to the exemptions. However, the House then passed the exact text as approved by
the Senate,
4See Freedom of Inf.,rmation Act Program CY 1991, Report to Congress (preparcd by the Office of the Assistant
Secretary of Defense (Public Affairs) and the D`'rectotate for Freedom of Information and Security Review),
5Id.
6A Citizen's Guide on Using the Freedom of Information Act and the Privacy Act of 19'14 to Request Government
Records, 4th Report by the Committee on Government Operations, 2 (Government Printing Office, Washington,
D.C., 1991).
7Md.
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53.3.5. Relationship to Objectives

Although compliance with FOIA requires the expenditure of significant funds and effort by
skilled procurement and legal personnel, it does not otherwise have any adverse effect on DOD
procurement. Thus, retention of the Act has no impact on the objectives of the Panel,
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5.3.4. 10 U.S.C. § 130

Authority to withhold from public disclosure certain
technical data

5.3.4.1. Summary of the Law

This section provides that "the Secretary of Defense may withhold from public disclosure
any technical data with military or space application in the possession of, or under the control of,
DOD, if such data may not be exported lawfully outside the U.S. without an approval,
authorization, or license under the Export Administration Act of 1979 (50 U.S.C. App. 2401-
2420) or the Arms Export Control Act (22 U.S.C. § 2751 et seq.)."l Technical data, however,
may not be withheld under this section if regulations promulgated under either Act authorize the
export of such data pursuant to a general, unrestricted license or exemption in such regulations,2

5.3.4.2. Background of the Law

This section was enacted by the Department of Defense Authorization Act for FY1984,
Pub. L. No, 98-94. The purpose of the legislation was to withhold from public disclosure certain
kinds of valuable technical data with military or space application which are in the possession of
or under the control of DOD.3 Congress was concerned that "blueprints and military
specifications for weapons and other military equipment, drawings,, plans, technical data" could in
many cases be released to foreign countries and foreign competitors under the Freedom of
Information Act (FOIA).4 The FOIA, in effect, was enabling foreign nationals to obtain data
which they could not obtain under export control laws. The provisions of the statute apply to
certain kinds of technical data that, if they were to be e&ported, could not be exported lawfully
outside the U.S. without approval, authorization or license under either the Arms Export Control
Act or the Export Administration Act. 5 Thus, by relating the Secretary's authority to withhold
data to the export control laws, valuable technical data with military or space application could be
protected.

5.3.4.3. Law in Practice

This statute is implemented by DOD Directive 5230.25 "Withholding of Unclassified
Technical Data from Public Disclosure."6 Initially, when the statute was enacted, small businesses
expressed concern that the broadened power of the Government over technical data might inhibit
competition for military spare parts contracts.7 One lobbying group argued that the law would

11o U.S.C. § 130.
21d.
3 H. Rep. No. 352, 98th Cong., 1st Sass. 250.
4 Omnibus Def.•ie Authorization Act, 1984, S. Rep. No, 174, 98th Cong. 1It Sea. 260.
51d. at 261.
6 DOD Directive 5230,25 (Nov. 6, 1984).
7 Aviation Week & Space Technology at 26 (Aug. 29, 1983).
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hurt small businesses by providing an obstacle to obtaining technical data, while large businesses
and data brokers would not be affected.8 There was also a concern among small businesses that
the implementing regulations would not adequately limit DOD's power to withhold data. These
concerns were allayed by the implementing DOD Directive,9  The scope of the Directive
specifically provides that the provision "does not introduce any additional controls on the
dissemination of technical data by private enterprises or individuals beyond those specified by
export control laws and regulations or in contracts or other mutual agreements." 10

5.3.4.4. Recommendations and Justification

Retain

This law effectively ensures that the nation's export control laws are not by-passed by
releasing certain technical data information with military or space application under FOIA that
would require approval, authorization, or a license under export control laws. The statute also
serves the purpose of protecting U.S. companies in worldwide competition as well as protecting
information whose release would adversely impact on the national security. The law should,
therefore, be retained,

5.3.4.5. Relationship to Objectives

This law serves the best interests of DOD because it protects U.S. companies in
worldwide competition and also protects information whose release would adversely impact on
the national security.

81d.
91d.
I0 DOD Directive 5230,25 (Nov, 6, 1984).
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5.3.5. 10 U.S.C. § 2328

Release of technical data under the Freedom of Information Act:
recovery of costs

5.3.5.1. Summary of the Law

This section provides that the Secretary of Defense, if required to release technical data
under 5 U.S.C. § 552, shall release such technical data to a person requesting the release if the
person pays all reasonable costs attributable to search, duplication, and review,.1

Section 2328(b) provides that an amount received under this provision shall: (1) be
retained by DOD or the element of DOD receiving the amount; and (2) be merged with and made
available for the same purpose and the same time period as the appropriation from which the costs
incurred in complying with requests for technical data were paid.2

Section 2328(c) provides that the Secretary of Defense shall waive the payment of costs
required by subsection (a) which are in an amount greater than the costs that would be required
for such release of information under 5 U.S.C. § 552 if: (1) the request is made by a citizen of the
U,S, or a U.S. corporation and the citizen or corporation certifies that the technical data
requested is required in order to submit an offer (or determine whether it is capable of submitting
an offer) to provide the product to which the technical data relates to the U.S. or a contractor of
the U.S.; (2) the release of technical data is requested in order to comply with the terms of an
international agreement; or (3) the Secretary determines, in accordance with 5 U.S.C. §
552(a)(4)(A)(iii), that such waiver is in the interests of the U.S.,3

5.3.5.2. Background of the Law

The House amendment to the Defense Authorization Act for Fiscal Year 1987 contained a
provision (section 935) that would allow the Government to charge a fee for technical data
released under the Freedom of Information Act (FOIA). The fee would be an amount equal to
the true administrative cost of searching for and reproducing the technical data, The provision
further required that such data would be released at no additional cost to any requester who was a
U.S, citizen or U.S. corporation if such citizen or corporation certified that the data was needed in
order to bid on or perform a Government contract, The Conference Report to the law noted that
"volumes of technical data have been requested when the requester did not require the data to bid
on a government contract or to determine whether it would bid on a future requirement." 4 The
conferees stated that "the Government ought to be able to recover the full cost of dedicating
personnel and equipment to provide such data."5 This legislation was also intended to protect

110 U.SC. § 2328(a),
210 U.S.C. § 2328(b),
310 U.S.C. § 2328(c).
4 H. Rep. 1001, 99th Cong., 2d Sess,, at 513 (1986), reprinted In 1986 USCCCAN, 6572.
51d.

5-93



high tech firms that submit technical data information as part of their bid on a contract from data
brokers. Data brokers file FOIA requests to obtain technical data and then sell the information to
other entities. This may include competitors of the firm submitting the bid, thereby depriving the
submitting firm of its competitive edge, The report specifically stat,,d that this provision was not
intended to affect the standards for releasing data.6

During 1985-86, the Navy was faced with an enormous volume of FOIA requests for
technical data. The technical data repositories responding to the FOIA requests were not
recovering the full costs incurred, Additionally, amounts received were required to go to the U.
S. Treasury rather than be used by the agency. To remedy this situation, Congress enacted 10
U.S.C. § 2328.

5.3,5,3. Law in Practice

Parties requesting technical data information pursuant to this statute are required to pay all
reasonable costs attributable to search, duplication, and review, 32 C.F.R. 518.92 defines
reasonable costs as the full costs to the Government of rendering the service, or the fair market
value of the service, whichever is higher. The regulation further states that full cost includes both
direct and indirect costs to conduct the search and duplicate the records to be responsive to the
request. Thus, the fees charged for the retrieval of technical data are generally higher than the
fees charged for the retrieval of general public information under the FOIA statute, The statute
also permits waiver of this larger fee if the request is made by a U.S, company.

5.3.5.4. Recommendation and Justification

Retain

This statute should be retained because it discourages the unnecessary release of defense
contractors' technical data under FOIA. The statute also reduces the number of dedicated
Government personnel and equipment necessary to provide such data. Lastly, by permitting
wavier of the larger fee if the request is made by a U.S. company, the statute carries out the policy
of ensuring that U.S. companies are not placed at a disadvantage in competing with foreign
companies, Thus, the law serves the best interests of DOD,

5.3.5.5. Relationship to Objectives

This law meets the Panel's goal of serving the best interests of DOD,

61d.
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5.4. Government Use of Private Patents. Copyriahts and Trade Secrets

5.4.0. Introduction

The Panel reviewed three statutes dealing with Government use of private patents,
copyrights and trade secrets: 28 U.S.C. § 1498, 10 U.S.C. § 2386, and 10 U.S.C. § 7210. It
found that these statutes give DOD necessary access to private technology but that they can be
improved in several ways to ensure that owners of that technology are treated fairly when the
Government must use their technology.

28 U.S.C. § 1498(a) provides that the sole remedy of a patent owner whose patent has
been used by the Government or its contractors, with authorization and consent, is to sue the
Government in the U.S. Court of Federal Claims for reasonable compensation, This, in effect,
gives the Government the right of eminent domain over patents and the Government has exercised
this right very widely -- giving authorization and consent to use private patents on almost all
Government contracts, The Panel found two situations where such broad authorization and
consent does not meet our objectives. It therefore recommends that the statute be amended to
permit the Secretary of Defense to issue regulations providing for the withholding of
authorization and consent when it would meet the Panel's objectives,

In the first situation, under current policy, when a patent owner claims that a procurement
will require use of its patent, the contracting officer grants authorization and consent and may
include a patent indemnity clause in the contract in an attempt to ensure that the infringing
contractor is ultimately liable if the Government is required to pay compensation for the
infringement, This creates a legal process where the patent owner sues the Government. The
Government may in turn sue the infringing contractor -- a circumstance that does not appear to
have induced infringing contractors to include this ultimate liability in their price. The result is
that the infringing contractor gains an unfair advantage against the patent owner in competing for
the work, since its price will not contain the cost of developing the invention. The Panel has
concluded that a fairer competitive situation would occur if the contracting officer, in these
circumstances, withheld authorization and consent with the result that the patent owner could sue
the infringing contractor directly for damages. This would provide a strong inducement to the
infringing contractor to include that amount in its price -- equalizing the competitive situation.
The Panel has also recommended the addition of language to 35 U.S.C. § 283 to ensure that no
injunction could be granted in these circumstances. This will ensure that +he procurement could
not be blocked by the patent owner.

In the second situation, under current policy, when a commercial item is procured, the
contracting officer grants authorization and consent and includes a patent indemnity clause,
resulting in the same convoluted system of remedies. The Panel has concluded that in most
purchases of commercial items, the Government would be better served by merely withholding
authorization and consent and letting commercial processes determine the winner of the
procurement. This meets the Panel's objective of using commercial practices to the greatest
extent possible in buying commercial items.
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The Panel is aware that this may discourage some companies, including small businesses,
from participating in some procurements, but believes that fair treatment of the patent owner
wivarrants adoption of this statutory change. However, a number of Government commentors
atrongly argue that the benefits of competition outweigh the objectives sought under the proposed
change.

10 U.S.C. § 2386 permits DOD to acquire rights in intellectual property, including the
settlement of claims for rights previously taken, when such acquisition is necessary to carry out its
mission, The Panel concludes that this statute serves a necessary purpose and should be retained,
but that some of its terminology is obsolete. For instance, it describes one category as "designs,
processes, and manufacturing data." The Panel recommends that these words be amended to use
the current terminology -- "technical data and computer software." The Panel also recommends
that the fourth category, permitting the purchase of releases (settlements of claims for past use),
be broadened to give the Department greater flexibility. This will ensure that all such claims can
Tbe settled when that will further the procurement mission of the Department,

10 U.S.C. § 7210 is a Navy-unique statute that duplicates 10 U.S.C. § 2386, The Panel
recommends that it be repealed.
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5.4.1. 28 U.S.C. § 1498

Patent and copyright cases

5.4.1.1. Summary of the Law

Section 1498(a) provides that whenever a patented invention is used or manufactured by
or for the U.S., without a license or lawful right, the owner's remedy is against the U.S. in the
Claims Court for reasonable and entire compensation. 1 This section specifies that use or
manufacture of a patented invention by a contractor with the authorization or consent of the
Government is construed as use or manufacture for the U. S.2

Section 1498(b) provides similar protection for copyright owners where either the U. S, or
a contra tor, corporation, or any other person acting with the authorization or consent of the
Government inflinges an owner's copyright. 3

The unauthorized use of a patented invention by the Government is considered a taking of
the property by eminent domain. Specifically, Congress has taken the patent owner's right of
injunctive relief and provided, instead, a right of reasonable and entire compensation. Thus,
section 1498 limits the patent owner's remedies. In effect, this statute subjects the patents
involved to compulsory licensing in favor of the Government.

5.4.1.2. Background of the Law

Section 1498 is based on section 68 of Title 35 (June 25, 1910, Ch. 423). Section 68
marked the first time that patent owners were granted a specific remedy for the Government's use
of their inventions. The 1910 Act provided "that whenever an invention, ,. covered by a patent
of the U.S. shall hereafter be used by the U.S. without license of the owner thereof or lawful right
to use the same, such owner may recover reasonable compensation for such use by suit in the
Court of Claims , . .4 The intent of the statute was to enlarge the jurisdiction of the Claims
Court so that it could hear suits against the US. for patent infringement and award reasonable
compensation to the patent owner.5 Prior to this Act, Government use of patented inventions,
without license or right, was considered an unauthorized act of the Federal employee supervising
the activities. This individual was liable for patent infringement. There was no injunctive relief,
however, against either the Government or its employee. 6

128 U.S.C. § 1498(a).
21d.
328 U.S.C. § 1498(b).
4 Act of June 25, 1910, Pub. L. No, 61-305 [H.R. 246491.
5H. Rep. 1288.
6 Discussion in Nash and Rawicz, Patents and Technical Data at 589 (1983).
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The Supreme Court considered the scope of this Act in Crozier v. Krupp.7 In Crozier, the
Court held that this "statute... provides for the appropriation of a license [on behalf of the
Government] to use inventions [and that] the appropriation [is] sanctioned by the . .
compensation for which the statute provides [for exercising the] power of eminent domain., .s4

In Cramp & Sons v. International Curtis Marine Turbine Co.,9 a private independent
contractor used a patented invention in the performance of its contract with the Government, The
Court held that use by a contractor was not a "use by the U.S. without license" under the 1910
Act.10 Accordingly, the contractor was held liable for damages for patent infringement. As a
result of this case, Congress passed the Act of July 1, 1918.1I The purpose of this amendment
was to prevent the halting of a contractor's work by means of an injunction. In Richmond Screw
Anchor Co. v. United States,12 the Court held that this amendment precluded suits against
contractors regarding unauthorized use of patented inventions in production for the Government.
The Court also held that under the 1918 amendment, the patent owner's only remedy was a s'it
against the Government in the Claims Court. The Court stated:

The purpose of the amendment was to relieve the contractor
entirely from liability of every kind for the infringement of patents
in manufacturing anything for the Government and to limit the
owner of the patent and his assigns and all claiming through or
under him to suit against the U.S. in the Court of Claims for the
recovery of his reasonable and entire compensation for such use
and manufacture. The word 'entire' emphasizes the exclusive and
comprehensive character of the remedy provided. 13

The 1918 amendment also introduced the concept of "authorization and consent" as a
prerequisite to applicability of 28 U.S.C. § 1498(a), Procuring agencies use standard
Authomization and Consent Clauses in most contracts, 14 These clauses provide a mechanism
which forces the patent owner to sue the Government, while at the same time, prevents the
disruption )f manufacturing or research and development activities by prohibiting the patent
owner from obtaining injunctive relief from the Government,

5.4.1.3. Law in Practice

Section 271 of Title 35, U.S. Code provides that "whoever without authority makes, uses,
or sells any patented invention, within the U,S. during the term of the patent therefor, infringes

7 Crozier v. Krupp, 224 U.S. 290 (1912).81d, at 305,
9 Cramp & Sons v. International Curtis Marine Turbine Co,, 246 U.S. 28 (1917).
101d.
11Act of July 1, 1918, 40 Stat, 705,
12Richmond ScrewAnchor Co. %. United States, 275 U.S. 331 (1928).
131d at 343. The Richmond case has not been interpreted to mean that the Government may not shift liability of
patent infringement back to the contractor by use of a Patent Indemnity Clause.

4FAR part 52,227,1.
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the patent.'"15 Under this statute, the patent owner can obtain injunctive relief (section 283)
and/or monetary damages (section 284).

Section 1498 of Title 28, U.S. Code, on the other hand, protects a Government contractor
from suit for patent infringement when the use is: (1) for the Government; and (2) with the
authorization or consent of the Government. Under this statute, the patent owner is precluded
from filing suit against the infiinger. The patent owner's only relief is against the Government for
monetary damages, The patent owner cannot obtain injunctive relief against the Government,
The Government, in particular DOD, wanted to ensure that manufacturing and research and
development activities would not be disrupted by a patent infringement claim. Thus, by limiting
the patent owner's remedy to "reasonable and entire compensation," the Government is assured of
continued contract performance even when there is a patent infringement claim.

Because the patent owner's only recourse is against the Government, the infringer is
insulated from suit, The infringer also has a competitive advantage over the patent owner or
licensee because the infringer can offer a price which does not include recovery of the costs of
making the invention, FAR 27.203.4(b)(2) permits the use of a patent indemnity clause when a
patent owner contends that infringemenit will occur, This procedure, however, has not been a
satisfactory method of equalizing the competitive position of these parties,

5.4.1.4. Recommendations iind Justification

Amend 28 U.S.C. § 1498 to provide the Secretary of Defense
with the authority to issue regulations prescribing when a
contracting officer may withhold authorization or consent.

II

Amend 35 U.S.C. § 283 to prohibit a claimant from obtaining
injunctive relief where the infringement has occurred in the
performance of a Government contract.

Section 1498(a) protects the Government contractor from suits for patent infringement
when the use is: (1) for the Government; and (2) with the authorization or consent of the
Government. The purpose of the authorization or consent clause is to limit the patent owner's
remedy to suit against the Government for monetary damages, thereby preventing the halting of a
contractor's work by means of an injunction. It has been the policy of the Government when
implementing this statute to insert blanket "authorization or consent" clauses into most contracts.

This proposal provides the Secretary of Defense with the flexibility to vary this policy by
issuing regulations prescribing when a contracting officer may withhold authorization or

1535 U.S.C. § 271.
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consent. 16 The purpose of this recommendation is to ensure that the patent owner has the ability
to effectively rompete in the Government market. Two possible circumstances where
withholding authorization or consent would be appropriate are: (1) where the patent owner comes
forward claiming that award would infringe his patent; and (2) where the procurement is for a
commercial product,

In the first instance, if a patent owner came forward asserting the patent, then the
contracting officer could elect not to insert the "authorization or consent" clause in the
solicitation, Since the infringer would no longer be protected from suit, the infringing offeror
would have to factor the costs of an infringement suit into his offer. This price factor would bring
the infringer's offer more in line with the patent owner's offer. Presently, an infringing offeror can
sell an infringing product to the Government at a lower price than the inventor, thereby excluding
the inventor from the Government market, 17 Although a patent indemnification clause is often
contained in a Government contract, this may not induce infringers to include a meaningful factor
into their offer to compensate for the potential liability, Making infringing offerors quantify the
risk of suit will assist the patent owner to effectively compete in the Government market. Small
businesses expressed concern over this proposal stating that they would not be able to compete
against large defense contractors or critical aircraft spare parts if this proposal were adopted. 18

This issue will have to be addressed more fully as will the possible unintentional consequences of
the Panel's recommendations,

The second instance where a contracting officer may want to withhold authorization or
consent is where the procurement is for a commercial product. Generally, contractors do not
infringe on commercial products because of the protection provided in section 2-312 of the
Uniform Commercial Code, Under this provision, the seller warrants that:

(1) the title conveyed shall be good, and its transfer rightful; and

(2) the goods shall be delivered free from any security interest or
other lien or encumbrance of which the buyer at the time of
contracting has no knowledge.

Patent owners should be provided the same protection for commercial products sold to
the Government as that given in section 2-312 of the Uniform Commercial Code, This proposal
would improve the Government's commercial buying practices, Buying commercial products

161n response to a memorandum from the Panel to the acquisition community, both NASA and the Air Force
stated that the proposed statutory change to section 1498 was unnecessary because the Secretary already has the
authority to issue regulations prescribing when a contracting officer may withhold authorization or consent, See
Memorandum from Dave Beck, Competition and Program Operations Division, Office of Procurement, NASA
Headquarters (Oct. 19, 1992); Memorandum from the Office of the General Counsel, Department of the Air For.e
(Oct. 14, 1992); and Memorandum from Headquarters Air Force Materiel Command (Oct, 26, 1992), Although
this is true, the proposed statute would directly address the waiver procedure option which could then be fully
addressed in regulation.
17Even a licensee is at a disadvantage with the infringing ofTeror because the licensee will have to factor the price
of the license into the bid proposal.
18 Letter from Paul Seidman, Seidman & Associates (Oct, 19, 1992).
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allows the Government to "take advantage of the broad based competition that occurs in the
commercial market place."'19 Some of the benefits of buying in the commercial market include
"lower costs resulting from price competition and scale economics, short lead-times provided by
deliveries from existing production lines, and increased surge capacity available from a broadened
industrial base",,20 Only by assimilating commercial practices when buying commercial products
can the Government take full advantage of the commercial marketplace,

5.4.1.5. Relationship to Objectives

This proposal would improve the Government's commercial product buying practice by
giving the patent owner the same protection against inflingement as that provided in the
commercial market. The recommendation would also better enable the patent owner to compete
in the Government marketplace.

5.4.1.6. Proposed Statute

28 U.S.C. § 1498. Patent and copyright cases

(a) Whenever an invention described in and covered by a patent of the United States is used or
manufactured by or for the United States without license of the owner thereof or lawful right to
use or manufacture the same, the owner's remedy shall be by action against the United States in
the United States Claims Court for the recovery of his reasonable and entire compensation for
such use and manufacture,

For the purposes of this section, the use or manufacture of an invention described in and covered
by a patent of the United States by a contractor, a subcontractor, or any person, firm, or
corporation for the Government and with the authorization or consent of the Government, shall
be construed as use or manufacture for the United States. Ihe Secretary_ of Pefense is authorzed

•.gulations prescribing when a cont acting officer-May withhold gutdbration or consent,
The court shall not award compensation under this section if the claim is based on the use or
manufacture by or for the United States of any article owned, leased, used by, or in possession of
the United States prior to July 1, 1918.

A Government employee shall have the right to bring suit against the Government under this
section except where he was in a position to order, influence, or induce use of the invention by the
Government, This section shall not confer a right of action on any patentee or any assignee of
such patentee with respect to any invention discovered or invented by a person while in the
employment or service of the United States, where the invention was related to the official
functions of the employee, in cases in which such functions included research and development, or
in the making of which Government time, materials, or facilities were used.

"9statement of Allan V. Burman, Administrator for Federal Procurement Policy, before the Subcommittee on
Legislation and National Sccurity of the Committee on Government Operations, U.S. House of Representatives
(Oct, 31, 1991)at 2.

Ol0d at 3.
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35 U.S.C. § 283. Injunction

Ez•pt where the inftingement has eccurrel in the perfomance of a Government contract, the
The several courts having jurisdiction of eases under this title [35 U.S.C. §§ 1 et seq.] may grant
injunctions in accordance with the principles of equity to prevent the violation of any right secured
by patent, on such terms as the court deems reasonable.
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5.4.2. 10 U.S.C. § 2386

Copyrights, patents, designs, etc., acquisition

5.4.2.1. Summary of the Law

This law authorizes the military departments to settle claims and procure tights in
intellectual property. It provides that funds appropriated for a military department, available for
making or procuring supplies, may be used to acquire any of the following if the acquisition
relates to supplies or processes produced or used by or for, or usefil to, that department:

* Copyrights, patents, and applications for patents;

* Licenses under copyrights, patents, and applications for patents;

e Designs, processes, and manufacturing data; and

* Releases, before suit is brought, for past infringement of patents or copyrights,1

5.4.2.2. Background of the Law

The Act of 19102 gave patent owners a judicial remedy against the Government for the
unauthorized use of patented inventions. It was not, however, until the enactment of the Royalty
Adjustment Act of 19423 that Government departments and agencies were expressly permitted to
administratively settle claims for the unauthorized use of patented (and unpatented) inventions.
Prior to 1942, some Government agencies had the authority to purchase rt.t licenses to use
patents. There was no law, however, which permitted a Government agency to administratively
settle a claim after the occurrence of such use.

Section 3 of the Royalty Adjustment Act expressly authorized the heads of Government
departments and agencies to enter into agreements to settle certain claims against the
Government. It provided that:

The head of any department or agency of the Government which
has ordered the manufacture, use, sale, or other disposition of rn
invention, whether patented or unpatented, and whether or not an
order has been issued in connection therewith pursuant to section 1
hereof, is authorized and empowered to enter into an agreement,
before suit against the U.S. has been instituted, with the owner or
licenser of such invention, in full settlement and compromise of any

110 U.S.C. § 2386,
235 U.S.C. § 68 (June 25, 1910, Ch. 423).
3Royalty Adjustnient Act of October, 56 Stat. 1013 (1942).
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claim against the U.S. accruing to such owner or licenser under the
provisions of this Act or any other law by reason of such
manufacture, use, sale, or other disposition, and for compensation
to be paid such owner or licenser based on manufacture, use, sale,
or other disposition of said invention.4

Most commentors assume tOat the Royalty Adjustment Act expired on April 1, 1953,5
based on the view that the Act was primarily a war emergency measure which expired on April 1,
1953. In order to save this authority for DOT' -ction 609 of the Department of Defense
Appropriation Act of 1954 was passed to pro•,%. express authority for making agreements
previously authorized by section 3 of the Royalty Adjustment Act. This new law also provided
for making agreements covering only past use. The Act of August 10, 1956, repealed the
provisions of section 609 and codified at 10 U.S.C. § 2386.

A 1957 Comptroller General Opinion6 stated that the authority to release past
infringements was limited to acquisitions "before suit is brought." The Comptroller General
further stated that "the responsibility for determining the action to be taken with respect to the
compromise and settlement of such claims pending after suit is brought.. . [is]... vested in the
Attorney General of the U.S. pursuant to section 5 of Executive Order No. 6166."7 This
Executive Order provides that it is the Department of Justice's (DOJ) decision to prosecute,
defend, compromise, appeal, or abandon any prosecution or defense.

5.4.2.3. Law in Practice

Section 2386 is an adnx"Imnstrative remedy that permits DOD to acquire rights in intellectual
property. The Panel found that the law stoves a necessary purpose and should be retained.
However, the law is drafted using somewhat obsolete terms. For instance, the law describes one
category as "designs, processes, and manufacturing data," Also, the law allows releases under
both sections 2386(1) and (2), but not section 2386(3).

5.4.2.4. Recommendations and Justification

Amend 10 U.S.C. § 2386(3) by substituting the words
"technical data and computer software" for "designs,
processes, and.manufacturing data."

4 Although the Royalty Adjustment Act was primarily a war emergency measure, section 3 was intended as
iirmanent legislation.
In International Telephone & Telegraph Corp. v. United States, 210 Ct. Cl. 410, 536 F.2d 13,61, 191 U.S.P.Q.

739 (!976), the court held that section 3 of the Royalty Adjustment Act of 1942 had not expired, The court stated
that Congress did not intend to repeal, and did not repeal, section 3 of the Act. Moreover, the court stated that the
enactment of 10 U.S.C. § 2386 did not repeal section 3 by implication.
637 Comp, Gen. 199, B-132729 (1957).
7 1d. at 202, See also Sullivan v. United States, 348 U.S. 170, 172,
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The term "designs, processes, and manufacturing data" is outdated. Both FAR and
DFARS define technical data broadly to include all data which is of scientific or technical nature,
other tWan computer software.8 The phrase "designs and processes" covers computer software.
Thus, section 2386(3) should be amended by substituting the words "technical data and computer
software" for "designs, processes, and manufacturing data."

H

Amend 10 U.S.C.§ 2386(4) to include the phrase "or for
unauthorized use of technical data or computer software."

Section 2386(4) authorizes military departments to settle copyrights and patents (sections
2386(1) and (2), respectively), but does not mention technical data and computer software as
identified in section 2386(3). The law should authorize military departments to settle all three
types of claims. Adding the phrase "or for unauthorized use of technical data or computer
software" to the end of the clause would allow military departments to settle technical data claims
and provide uniformity to the statute.

El

Amend 10 U.S.C. § 2386(4) by deleting the words "before suit
is brought."

The proposed amendment merely deletes the constraint "before suit is brought" in order to
allow the agency maximum flexibility to settle patent infringement matters even after suit has been
filed. Very few claims pursuant to section 2386 are settled at the agency level, The Intellectual
Property Law Section of the Army Materiel Command stated that only one minor claim out of
approximately 40 was settled at the agency level within a five year period.

Agencies wishing to negotiate a settlement after a claimant files suit are precluded from
doing so because they no longer have authority over the matter. Thus, the agency often loses
interest in the case once the claimant files suit because the agency is powerless to try to negotiate
a settlement. Also, regardless of the outcome, once suit is filed, any settlement claim wili not
come out of the agency's appropriated funds,9 As a consequence, once suit is filed, DOJ must
start at the beginning of the negotiation process with the claimant. This results in further delay in
the resolution of the matter.

This proposal will allow the Department broader flexibility to settle suits, thereby ensuring
that all such claims can be settled when that will further the procurement mission of the
Department.

8 See FAR 27.401 and DFAR 227.,1 '1(18).
9Pursuant to 28 U.S.C. § 1498, when an agency voluntarily settles a patent claim, it must pay that claim out of its
appropriated funds. On the other hand, if the agency declines to settle and thb. claimant files suit, the claim is
ultimately paid out of the Permanent Judgment Appropriation.
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5.4.2..5. Relationship to Objectives

This proposal updates the wording of the law to current terminology, The proposal also
gives the Department greater flexibility to settle claims by deleting the words "before suit is
brought.'•

5.4.2.6. Proposed Statute

Copyrights, patents, designs, etc., acquisition

Funds appropriated for a military department available for making or procuring supplies may be
used to acquire any of the following if the acquisition relates to supplies or processes produced or
used by or for, or useful to, that department:

(1) Copyrights, patents, and applications for patents.

(2) Licenses under copyrights, patents, and applications for patents.

(3)Technical -- ), p.•.. .s.s, e. d man etwing nn p=,zif m.

(4) Releases , .be .suIt ...Fe.g., for past infringement of patents or copyrights offer
unauthomrized use of technical data Qr computer softwre.
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5.4.3. 10 U.S.C. § 7210

Purchase of patents, patent applications, and licenses

5.4.3.1. Summary of the Law

This law provides that the Secretary of the Navy may buy letters patent, applications for
letters patent, and licenses under either letters patent or applications for letters patent. 1 The law
further provides that the "purchases shall be made from appropriations available for the purchase
or manufacture of the equipment or material to which the purchased letters patent, applications,
or licenses pertain. Section 7210(b) authorizes the Secretary of Defense to delegate the authority
of the Navy, with or without the authority to make successive redelegations,2

5.4.3.2. Background of the Law

This statute was enacted on 2 August 1946 by the Naval Appropriations Pay
Readjustment Act, Pub, L. No. 79-604.

5.4.3.3. Law in Practice

The Office of the Chief of Naval Research stated that the Navy no longer uses this statute
and recommended its repeal.

5.4.3.4. Recommendation and Justification

Repeal

This is a Navy-unique statute that duplicates 10 U.S.C. § 2386. According to the Office
of the Chief of Naval Research, all of the military services use 10 U.S.C. § 2386 for the
acquisition of patents. Thus, because the law is redundant with section 2386, it should be
repealed in its entirety.

5.4.3.5. Relationship to Objectives

This proposal serves the best interests of DOD by eliminating a redundant law from the
US. Code,

110 U.S.C. § 7210(a).
210 U.S.C. § 7210(b).
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6. STANDARDS OF CONDUCT

6.0. Introduction

In this chapter the Panel has assembled and reviewed those statutes that directly or
indirectly affect the defense acquisition process by imposing limitations upon the conduct of
Government employees, contractor representatives, or contractors.

The chapter title was chosen, notwithstanding its connotation of administrative regulations
and procedures, because the Panel's study included a sweep of topics extending far beyond the
criminal provisions of Title 18. It ranged from the fraud and bribery section of that title to the
statutory rulemaking powers of the Office of Government Ethics, fbr the reason that so many of
the statutes in this area have become, over time, interwoven with threads of administrative
interpretation and supplementation, The Panel thus chose to open its review from the broadest
possible perspective, looking not just at the role played by each law standing in isolation, but at
their interrelationships and cumulative contributions to the sound conduct of defense
procurement.

Through a series of formal announcements and solicitations, the Panel sought views from
both Government and industry. The majority of the statutes under consideration involved not just
defense procurement, but were also laws of general appliction, prompting the Panel to be
sensitive to their histories of amendment, enforcement, and judicial interpretation, and especially
to the boundaries of its own charter.

The laws governing criminal and civil fraud, for example, represent carefully adjusted
balances of public and private interests, Many of them have Civil War antecedents, and if
redrafted today would, in all likelihood, emerge in starkly different form and vocabulary. With
rare exception, however, they remain current and serve well. During the course of its
deliberations, the Panel progressively narrowed the initial scope of its study and ultimately
focused on only a very limited number of issues that were, in its judgment, of sufficient concern to
warrant recommendations to Congress.

Subchapter 6.2 includes the laws concerning criminal fraud that were reviewed by the
Panel. 18 U.S.C. §§ 286 and 287 address the submission of fraudulent claims against the United
States and engaging in a conspiracy to do so. The Panel recommends no changes to those
provisions, nor to the general prohibitions against conspiracy to defraud the Government at 18
U.S.C. § 371. The False Statements Act, 18 U.S.C. § 1001, also plays a prominent role in many
procurement related prosecutions but raises no special problems of application or interpretation
meriting attention.

The Major Fraud Act of 1988, 18 U.S.C. § 1031, addresses fraud in contracts or
subcontracts of $1 million or more. In the Panel's opinion, this provision has not been in effect
long enough to judge its effect fairly, The Panel also made no recommendation regarding the mail
fraud statutes at 18 U.S.C. §§ 1341, 1343, and 1346.
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Subchapter 6.3 includes the Panel's review of the civil fraud provisions. It recommends no
changes to the false clainms provisions of the Contract Disputes Act at 41 U.S.C. § 604, nor to tile
Program Fraud Civil Remedies Act at 31 U.S.C. §§ 3801-12. The novel administrative
enforcement procedures of the latter required extensive implementation within DOD and have not
been in effect or used long enough to assess their effectiveness.

The Panel's review of the False Claims Act, 31 U.S.C. §3729-3732, developea a number
of issues on which there proved to be considerable Government and industry interest, most
particularly regarding the procedures at Section 3730 for qul tam suits initiated by Government
employees or private citizens, By amendments made to these procedures in 1986, Congress
provided additional financial incentives for the filing of false claims suits by private parties. Those
changes have generated significant numbers of new cases, sizable Government recoveries, and
questions as to whether in some respects the 1986 amendments may have overadjusted the
balance of incentives and benefits inherent within the law.

On this topic the Panel sought views from industry, the Department of Justice, and agency
personnel who participate in the Government's review of cases when they are filed. There was
unanimity that the qui tam provisions serve a valuable function, and there was considerable
agreement that their principal weakness was in their potential for manipulation by industry and
Government employees seeking to maximize their personal share of recoveries. The Panel was
sensitive to the fact that these special procedures were enacted to serve far beyond the limited
confines of defense procurement, and for that reason it approached its review and resulting
recommendations with particular deliberation

The Panel's first recommendation is to limit the authority of Government employees to
bring qui tam suits on the basis of information acquired during the course of their Government
work. As interpreted in some federal courts, the law currently permits a Government auditor, for
example, to file i qul tam suit against a firm he is auditing, and to receive a stubstantial portion of
the Government's eventual recovery, Because situations such as that bear the potential for abuse
and for inescapaole conflicts of interest, the Panel suggests forbidding suits that rely upon
information obtained during the course of the employee's official duties,

The Panel also suggests a change to balance the competing interests of Government,
industry and qul tam plaintiffs in cases involving voluntary disclosures, It recommends that there
be no right to sue if the qui tam plaintiff learned of the grounds for his suit from information
conveyed to the Government as parL of a voluntary disclosure program. The Panel makes an
analogous recommendation that would forbid suits based upon infbrmation generated from a
Government audit or investigation.

Finally, the Panel suggests that provision be made to permit the court to adjust recoveries
awarded to qui tam plaintiffs who played a role in the fraud, or were deliberately slow to repolt it.
The Panel considered, but on the strength of experience to date did not adopt, suggestions for
creating additional procedural protections against frivolous qui tam suits, or for imposing a fixed
dollar ceiling on plaintiffs' recoveries.
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Apart from those qui tam matters, the Panel received comments addressing a number of
perceived conflicts between the efficient resolution of contract disputes and the contemporaneous
resolution of fraud issues relating to the same contract or dispute. Industry representatives
contend that the resolution of fraud questions causes long delays and introduces uncertainty into
the disputes process, whereas the Government understandably attaches a great deal of priority to
the opportunity to perform a thorough investigation into suspected wrongdoin~g.

One factor long at the root of this conflict is the lack of a single forum that can resolve
both contract claims and related fraud claims. The jurisdictional allocation today vests contract
disputes resolution in the Claims Court and boards of contract appeals, places civil and criminal
fraud cases in the district courts, and gives the Claims Court jurisdiction over Government fraud
counterclaims asserted against contractor claims, There is also a natural tension present in such
cases among the rights and interests of the parties. The question, then, is one of striking the
appropriate balance.

Following its review, the Panel arrived at three proposed adjustments. First, to clarify
what is often a threshold issue of board jurisdiction, the Panel recommends amending the Contract
Disputes Act (CDA) to clarify that the process for obtaining or bypassing the contracting officer's
final decision is available even in cases where fraud is suspected. Then, to facilitate resolving
contractor claims and related Government assertions of fraud in a single forum, the Panel
proposes two additional amendments to the CDA: first, it recommends giving boards the
authority to transfer a pending appeal to the Claims Court when fraud is at issue, and second, it
recommends amending the exclusive jurisdiction of the boards to permit trial of a board matter as
a counterclaim in a district court fraud action that has been brought by the Government,

The Panel's final recommendation in this subchapter addresses the potential under the
False Claims Act for the imposition of unreasonably excessive penalties. The mathematical
calculations prescribed by the FCA hold the prospect, especially in the mass production settings
prevalent in defense acquisition, of multiplying the effect of a single underlying false record or
report into damages well in excess of the Government's actual harm and of ruinous proportions to
a contractor, To lessen this concern, which was cited by many as a disincentive to becoming a
Government contractor, the Panel has recommended an amendment authorizing the court to
adjust FCA penalties whenever it finds they are disproportionate to the actual damages suffered
by the Government,

The next segments of the chapter, beginning at 6.4, turn to the array of ethics laws that
affect those engaged in defense procurement, both on behalf of Government and on behalf of
industry. A handful of statutory restrictions governed this topic from the Civil War until quite
recently, when the defense build-up of the 1980s was punctuated by a number of events that drew
extensive public attention. The pricing of military diodes, ashtrays, and hammers coincided not
only with revelations of corporate dog boarding at Government expense, but with reports that
defense plant representatives and even senior departmental officials had accepted post-
Government jobs with defense firms they had only recently supervised.
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Concern came to be expressed that those phenome'ia might be related and that defense
officials might occasionally be tempted to deal less than vigorously with firms they hoped would
hire them in the future, precipitmting several new ethics restrictions applicable to defense
acquisition. The "Ill Wind" prosecutions renewed questions about the sufficiency of the laws and
prompted additional legislation. Addressing related issues in slightly different terms, most of
those provisions were concerned with the potential for conflicts of interest, or "appearances" of
conflicts. The additional assurance they contributed toward public trust in Pentagon spending
during the -1980s was judged at the time to merit whatever additional costs they added and the
bookkeeping they required.

In what is now a different decade and a different procurement environment, the Panel
believes it may be time to reassess the contribution of some of those provisions, In subchapter
6.5. the Panel has analyzed six legal restrictions and one comprehensive regulation, all of which
potentially govern the receipt of a gift by a defense employee engaged in procurement: the bribery
statute at 18 U.S.C. § 201(b); the criminal gratuities statute at 18 U.S.C. § 201(c); the gift
provisions of the procurement integrity amendments to the OFPP Act at 41 U.S.C. §§ 423(a)(2)
and (b)(2); the supplementation of salary statute at 18 U.S.C. § 209; the civil gratuities statute at
10 U.SC. § 2207; the recently enacted gift statute at 5 U.S.C. § 7353; and the new executive
branch standards of conduct regulations promulgated by the Office of Government Ethics (OGE)
at 5 C.F.R, § 2635.

The Panel concluded that the new OGE regulations satisfy a long-standing need by
imposing an enforceable and uniform rule on all executive branch employees, and that the special
gift provisions at 41 U.S.C. §§ 423(a)(2) and (b)(2) are now essentially redundant and ought to
be repealed to prevent potentially confusing overlap with the new uniform rules.

Subchapter 6.6 analyzes the restrictions imposed upon an employee's outside employment
discussions by 18 U.S.C. § 208(a), 10 U.S.C, § 2397a, and 41 U.S.C. §§ 423 (a)(1), (b)(1), and
(c). The Panel's review suggests that the latter provisions were enacted primarily to correct
technical shortcomings in the basic Government-wide law, 18 U.S.C. § 208(a). The Panel
believes those deficiencies are today even more comprehensively addressed by OGE at 5 C.F.R.
§ 2635, For that reason, the Panel recommends repeal of those two provisions to avoid confusing
inconsistencies among their differing procedural requirements for recusal and disqualification.

"Revolving door" laws are analyzed next, including the military criminal selling statute at
18 U.S.C. § 281; the military civil selling statute at 37 U.S.C. § 801; the post-employment and
reporting provisions of 10 USC. §§ 2397, 2397b, and 2397c; and the post-employment portion
of the procurement integrity amendments to the OFPP Act at 41 U.S.C. § 423(o.

For the reasons described in its analysis, the Panel recommends that all of those provisions
be repealed, The two antiquated military statutes largely duplicate provisions of 18 US.C. § 207,
and the others have proven to exact an enormous enforcement burden to regulate a very limited
number of persons, Within the large family of revolving door laws, the chief independent
contribution of the post-employment restrictions of 10 U.S.C. § 2397b and 41 U.S.C. § 423(0 is
to prevent key employees and officials from switching sides in situations that might disadvantage
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the Government through their behind-the-scenes assistance to a contractor. As an alternative that
might better reach the sawn. end, the Panel suggests a new subsection that could be added to the
main body of Government post-employment laws at 18 U.S.C. § 207.

Next, at subchapter 6.8, are the provisions on protection of sensitive procurement
information, including the Trade Secrets Act at 18 U.S.C. § 1905 and the information protection
provisions of the procurement integrity amendments to the OFPP Act at 41 U.S.C. §§ 423(a)(3),
(b)(3), and (d). The Panel concluded that the information protection provisions of section 423 fill
a necessary and useful role in protecting bid and evaluation data during the procurement process,
but that they suffer in clarity from having been drafted to fit the other definitions and objectives of
the OFPP amendments. Here, too, the Panel believes that the current protections could be better
executed through enactment of a comprehensive single-purpose law, a draft of which is offered as
an alternative.

Subchapter 6.9 includes brief analyses of other portions of the procurement integrity
amendments to the OFPP Act, including the certification requirements of 41 U.S.C. § 423(e); the
provisions in section 423(1) mandating special training on the restrictions of section 423; and the
requirements for issuing "safe har:or" legal opinion under section 423(k). The Panel concluded
tiiat these requirements are disproportionately burdensome, ,ontribute very little in return, and
should be repealed.

The remaining sub~ections of ,iection 423 prescribing penalties are also recommended for
repeal. The final analysis included in this subchapter is of 18 U.S.C. § 218, permitting the
Government to void contracts in relation to which there has been a final conviction under one of
the integrity sections of Title 18. The Panel recommends that i8 U.S.C. § 218 be retained.

For administrative convenience alone, the Panel has next included in this chapter, at 6.10,
its analysis of major portions of the OFPP Act that were not analyzed in other chapters of this
report, from 41 U.S.C. § 401 setting forth OFPP's mission through section 405 describing the
power of the Administrator, to section 421 establishing the Federal Acquisition Regulations
Council. The Panel's purpose was to inquire and to consider whether tho basic authorities of
OFPP seemed to be working cMffdively when they were viewed, not from the usual Government-
wide perspective, but ftom the more parochial vantage point of defense acquisition. The Panel
concluded they were, and recommended only amending a dollar threshold and the, definition of
technical data to conform to. other recommendations being made by the Panel.

The final subchapter, 6.11, includes miscellaneous provisions that relate even less directly
to defense procurement, three of which the Panel recommends be considered for repeal. The first
of those is the Byrd Amendment at 31 U.S.C. § 1352, which forbids recipients of Federal grants
and contracts from using appropriated funds to lobby for the award of contracts. The same
substantive requirements excist elsewhere, and the Panel urges Congress, in its next review of this
subject, to relieve DOD of the unproductive record keeping requirements imposed by this
provision.
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The Panel recommends a housekeeping action that would promptly reactivate the
suspended whistle blower protection provision at 10 U.S.C. § 2409 to avoid a lapse in coverage,
and finally recommends the repeal of 10 U.S.C. § 2408 regarding the debarment of persons
convicted of felonies. The worthy objectives of the latter provision have become mired in
administrative paperwork and could be better achieved through reliance on the established
suspension and debarment process.

The Panel recommends the remainder of the statutes in this section be retained or, in one
case, "no action" be taken because the provision does not primarily concern the acquisition
process.
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6.1. Fraud

6.1.0. Introduction

In analyzing the statutes selected for review from Title 18, the Panel was mindful that
criminal law is an area which has significant effects that go far beyond DOD. Those public and
private activities include other agencies of the Government, contractors, and grantees who do
business with those civilian agencies and, most profoundly, millions of ordinary citizens. The
Panel's review was, therefore, limited to those statutes which had only the greatest effect on
defense procurement. Although eight separate sections of Title 18 were closely analyzed in this
way, the Panel found no basis for recommending legislative changes. In some cases the laws were
of such relatively recent vintage that there was insufficient historical evidence on which to base
any recommendation for change, The Panel therefore recommends that no action be taken by the
Congress on these criminal laws on the basis of their relationship to the defense procurement
process.

In the area of civil fraud, the Panel primarily focused its review on one aspect of the False
Claims Act. Congress passed the first false claims statute in 1863 to address widespread
procurement fraud in the provisioning of the Union Anry. Although it has been amended on
numerous occasions since the Civil War, a key provision of this statute has been the authority it
conveys upon a private citizen to bring a law suit on behalf of the Government -- a qui tam action,
Although the law had largely fallen into disuse, it was revived in 1986 when Congress amended it
in order to broaden the Government's ability to detect and prosecute fraud, including procurement
fraud. The fundamental concept behind the qui tam amendments was to create incentives for
individuals to assist the Government by identifying fraudulent practices on the part of Federal
contractors, typically those involved in various forms of defense production, Consistent with
previous practice, those persons could share in the recovery of damages due the Government.

There is no question that these recent amendments have had a profound and beneficial
effect. Over 400 qui tam actions have been filed since 1.986 with the Government recovering
substantial damages, From its review, the Panel concluded that the fundamental basis for the
amended law was sound, but compiled a number of suggestions for improving the effectiveness of
the law's implementation.
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6.2. Criminal Fraud

6.2.0 Introduction

This subchapter includes the Panel's review of the principal criminal fraud statutes that
potentially affect defense procurement. These include: 18 U.S.C. §§ 286 and 287 on false claims
and conspiracy to commit false claims; 18 U.S.C. § 371 on conspiring to defraud the Government;
and 18 U.S.C. §§ 1341, 1343, and 1346 on mail fraud, The Panel made no recommendations on
those provisions.

The Panel reviewed 18 U.S.C. § 1001, the False Statements Act, whose versatility has
made it one of the primary criminal statutes used to prosecute procurement fraud cases. The
Panel made no recommendations regarding that provision, nor regarding 18 U.S.C. § 1031, the
section of the Major Fraud Act specifically aimed at contracts or subcontracts valued over $1
million, The Panel felt that there had been an insufficient experience under that section to assess
its effect.

The Panel reached a similar conclusion regarding the Program Fraud Civil Remedies Act
at 31 U.S.C. §§ 3801-12. That Act provides an administrative procedure for pursuing false
claims whose value is less than $150,000, including formal hearing before an administrative law
judge and the right to judicial review, Very few cases have been prosecuted by the Government
under this alternate procedure, affording the Panel insufficient experience upon which to base any
recommendations regarding its utility and effect,
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6.2.1. 18 U.S.C. § 286

Conspiracy to defraud the Government with respect to claims

6.2.1.1. Summary of the Law

This statute makes it a crime to conspire to defraud the United States or any of its
agencies or departments by obtaining or aiding to obtain payment or allowance of a false claim.
The penalty for violation of this statute is $10,000, or not more than 10 years imprisonment, or
both,

6.2.1.2. Background of the Law

This provision is based on a Civil War era statute, 1 and most recently from the Act of
March 4, 1909, ch, 321 § 35, 35 Stat. 1095, The section appeared in its present form in the 1948
codification of the criminal statutes,

6.2.1.3. Law in Practice

Section 286 is a "specific" conspiracy statute which requires agreement to defraud the
Government through a particular device, that of submitting false claims, In other respects, the
proof required is the same as for 18 U.S.C. § 371, the general statute proscribing conspiracy to
defraud the Government. In 1991, the Court of Appeals for the 11 th Circuit in United States v,
Lanier2 upheld a conviction of a section 8(a) small business contractor and a Small Business
Administration official for violation of both sections 286 and 371, This ruling was based upon the
Supreme Court decision in Albernaz v. United States3 which found the dual conviction of
defendants under two specific conspiracy statutes as not in conflict with the Double Jeopardy
clause of the Constitution, notwithstanding the fact that there was evidence of only one
conspiracy.

No comments were received regarding this provision.

6.2.1.4. Recommendation and Justification

No Action

The Panel makes no recommendation concerning this statute. Although it is used to
enforce criminal penalties against those who commit procurement fraud, it is a statute of general
application and poses no special problems within the scope of the Panel's objectives to streamline
the acquisition process.

1Act of March 21, 1862, ch. 67, 12 Stat. 696, 698, revised by R.S, 5438, as amended by Act of Aug 30, 1908, ch.
235, 35 Stat. 555,
2920 F.2d 887 (01th Cir. 1991).
3467 U.S. 333 (1981).
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6.2.1.5. Relationship to Objectives

While this provision is beyond the immediate scope of the Panel's objectives, it promotes
the integrity of defense procurement without being unduly burdensome.
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6.2.2. 18 U.S.C. § 287

False, fictitious or fraudulent claims

6.2.2.1. Summary of the Law

This statute, commonly known as the Criminal False Claims Act, makes it a crime
knowingly to present a false claim to any person or officer in the civil or military service of the
United States or any of its agencies or departments.

6.2.2.2. Background of the Law

Congress passed the first false claims statute, which contained both civil and criminal
provisions, in 1863 as a result of Civil War era procurement scandals. 1 The civil and criminal
provisions were separated and codified in 1878 without substantial change. The present statute is
based on the Act, March 4, 1909, ch. 321 § 35, 35 Stat. 1095, and it appeared in its current form
in the 1948 codification of the criminal statutes. The False Claims Amendments Act of 19862
increased penalties to require imprisonment for not more than five years and a fine of not more
than $10,000 or both, and the Department of Defense Authorization Act, 1986, increased the
potential fine for violations related to defense contracts to $1 million,3

6.2.2.3. Law in Practice

Along with the False Statements Act, the False Claims Act is probably the most important
criminal statute in combating procurement fraud. The False Claims Act has been used in
prosecutions of many different procurement fraud schemes including defective pricing, product
substitution, progres;s payment, and labor cost mischarging fraud.

A conviction under the act requires proof that a claim was presented against the
Government; that the claim was false, fraudulent, or fictitious; and that the defendant submitted
the claim knowing that it was such, Generally, it is not required that the Government prove that
the defendant had the intent to defraud. 4 The common statutory history and subsequent judicial
interpretations seem to support a common definition of "claim" for both the civil and criminal
statutes. 5 This definition has evolved from decisional law6 and in conjunction with 18 U.S.C. § 2,

lAct of March 2, 1863, ch 67, 12 Stat. 696,
2 pub. L. No 99-562, § 7, 100 Stat. 3169 (1986).
3 Pub. L. No. 99-145, Title IX, § 931, 99 Stat. 699 (1985).
4 United States v. Maher, 582 F.2d 842,(4th Cir. 1978 cert. denied 439 U.S. 1115,1979, United States v. Blecker,
657 F.2d 629 (4th Cir 1981), cert, denied, 454 U.S. 1150 (1982) and United States v. Milton, 602 F.2d 231 (9th
Cir. 1979).
5 United States v. Winchester, 407 F. Supp. 261, 272 (D. Del. 1975). See also, W. Bruce Shirk, Bennett D.
Greenberg, and William S. Dawson IIl, Truth or Consequences: Expanding Civil and Criminal Liability for the
Defective Pricing of Government Contracts, 37 CATH. U. L. REv, 935, 975 (1988).
6 United States v. Cohn, 270 U.S. 339, 70 L. Ed. 616, 46 S. Ct. 251 (1926). In Cohn, the Supreme Court, defining
"claim" under the predecessor of section 287, stated 'a 'claim upon oi against' the Government relates solely to the
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the aiding and abetting statute, includes claims which are presented to the Government though an
intermediary."

Concerning the imposition of both criminal and civil penalties for false claims, the
Supreme Court ruled in United States v. Halper8 that civil penalties imposed on top of criminal
penalties may in some cases be so harsh that they are violative of the Fifth Amendment's double
jeopardy clause. This has been an important consideration in the recovery of damages and in the
comprehensive settlement of False Claims Act cases.

No comments were received regarding this provision.

6.2.2.4. Recommendation and Justification

No Action

The Panel makes no recommendation concerning this statute, Although it is used to
enforce criminal penalties against those who commit procurement fraud, it is a statute of general
application and poses no special problems within the scope of the Panel's objectives to streamline
the acquisition process,

6.2.2.5. Relationship to Objectives

While this provision is beyond the immediate scope of the Panel's objectives, it promotes
the integrity of defense procurement without being unduly burdensome.

payment or approval or a claim for money or property to which a right is asserted against the Government, based
upon the Government's own liability.
7UnitedStates v. Beasley, 550 F, 2d 261, 271, (5th Cir. 1977)
8109 S.Ct. 1842 (1989),

6-14



6.2.3. 18 U.S.C. § 371

Conspiracy to commit offense or to defraud the United States

6.2.3.1. Summary of the Law

This statute makes it a crime for two or more persons to conspire to commit any offense
against or defraud the United States or any of its agencies in any manner and for any purpose, and
for one or more persons to do any act to bring about the object of the conspiracy. The penalty for
commission of the offense is a fine of not more than $10,000, or imprisonment for not more than
five years, or both, except that if the object of the conspiracy is a misdemeanor, the penalty shall
not exceed the maximum penalty for that misdemeanor.

6.2.3.2. Background of the Law

This statute is based on a statute which was enacted in 1867.1 Its present form is derived
from the Act of March 4, 1909, ch. 321 § 178a, 35 Stat, 1096. The statute appeared in its present
form in the 1948 codification of the criminal statutes.

6.2.3.3. Law in Practice

Section 371 is one of the most versatile and frequently used statutes in prosecuting
procurement fraud, This "general conspiracy statute" has been used to prosecute any conspiracy
that "interferes with a lawful Government function.' 2 Thus, conspiracy to commit a crime against
or to defraud the United States has been charged in a wide variety of procurement fraud schemes
from bid rigging3 and conversion of Government property4 to more general schemes to impede
governmental functions such as collusion to impede the proper operation of a procurement system
for awarding defense contracts. 5 It was repeatedly charged in the "Ill Wind" cases and resulted in
convictions of corporate as well as individual defendants.6

A conviction under section 371 requires proof of an agreement between two or more
persons to commit a crime against or to defraud the United States (impede lawful governmental

IAct of March 2, 1867, ch. 169, 14 Stat. 484.
2Hammerschmidtv, United States, 265 U.S, 182 (1984), and Dennis v. United States, 384 U.S. 855(1966),
31n United States v. Little, Crim No, 88-00502 (1988), a bidder conspired to rig bids on a $39 million Defense
Logistics Agency contract for camouflage coats, agreeing to withdraw itn low bid so that its co-conspirator could
obtain part of the contract, After it was determined to be low bidder, it refused to participate in a pro-award survey
and was rejected for award by DLA, which then awarded a contract to its co-conspirator. Subsequently, the finn
obtained a subcontract from the co-conspirator on another contract.
41n United States v. McAusland Cr, No. 91-5874 (E.D. Va. 1992) and United States v. Pafort, No 91-5875 (E.D.
Va, Cr. 1992), involving corporate marketing executives who paid a private consultant for source selection sensitive
documents on three high-tech DOD procurements,
5 United States v. Vicenzi, Cr. No 87-222-N, 1988 U.S. Dist, LEXIS 17436.
6United States v. Unysis and United States v, Melvyn R. Paisley (ED.Va.).

6-15



functions) and proof of an overt act by one of thý conspirators in furtherance of the conspiracy. 7

In 1988, the Court of Appeals for the 11 th Circuit in United States v. Lanier8 upheld a conviction
of a section 8(a) small business contractor and a Small Business Administration official for
violations of both 18 U.SC. § 286 (conspiracy to defraud the Government by submitting false
claims) and section 371. This ruling was based upon a 1988 Supreme Court decision which
upheld the dual conviction of defendants under two specific conspiracy statutes as not in conflict
with the Double Jeoparaly clause of the Constitution

No comments were received concerning this statute,

6.2.3.4, Recommendation and Justification

No Action

The Panel makes no recommendation concerning this statute, Although it is used to
enforce criminal penalties against those who commit procurement fraud, it is a statute of general
application and poses no special problems within the scope of the Panel's objectives to streamline
the acquisition process,

6.2.3.5. Relationship to Objectives

While this provision is beyond the immediate scope of the Panel's objectives, it promotes
the integrity of defense procurement without being unduly burdensome,

7United States v, Schmlck, 904 F. 2d 936 (5th Cir. 1990), cert, denied, 111 S. Ct, 782, 112 L. Ed, 2d 845 (1991),
United States v. Allred, 867 F. 2d 856 (5th Cir. 1959).
8920 F.2d 887 (11 th Cir, 1991).
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6.2.4. 18 U.S.C. § 1001

Statements or entries generally

6.2.4.1. Summary of the Law

The False Statements Act makes it a crime in any matter within the jurisdiction of the
United States to knowingly and willfully falsify, conceal, or cover up by trick, scheme, or device a
material fact, or make a false, fictitious, or fraudulent statement or representation, or use a false
writing or document, knowing it to contain a false, fictitious, or fraudulent statement or entry.
The penalty for commission of the offense is a fine of not more than $10,000, or imprisonment for
not more than five years, or both.

6.2.4.2. Background of the Law

The false statements statute is based upon a Civil War era statute, I It was revised in 1908
by Act of May 30, 1908, ch, 235, 35 Stat. 565 and appeared in its contemporary form as the Act,
March 4, 1909, ch. 321 § 35, 35 Stat. 1095,

6.2.4.3. Law in Practice

The False Statements Act has been a mainstay in the prosecution of Government
procurement fraud. The majority of schemes to defraud the Government probably involve some
type of false statement or entry, Under section 1001, the Government has supported false
statement prosecutions in such diverse types of fraud cases as defective pricing, cost mischarging,
product substitution, and schemes to misappropriate Government documents, The statute has
also been interpreted as a "catch all" to encompass a prohibition on false representations which
might substantially impair the basic functions entrusted by law to a Federal agency.2

In order to successfully prosecute a false statement case, the Government must prove that
the defendant submitted a false statement or made a false entry; that the defendant knew the
statement was false; that the statement was made knowingly and willfully and with the intent to
deceive (which may be established in some jurisdictions by a reckless disregard for and an
avoidance of the truth); that the statement was material; and finally, that the statement concerned
a matter within the jurisdiction of the United States. 3 The act is especially useful in prosecuting
procurement fraud cases because it does not require a demand for, or payment of, money4 and for
that reason can support a conviction where the Government discovers the fraud before a claim has
been made or paid.

IAct of March 2, 1863, ch. 67, 12 Stit. 696, 698.
2 United States v. Facchini, 832 F.2d 1159 (9th Cir, 1987), affd in part and rev'd on reh'g, 874 F. 2d 638 (9th Cir,
1989), see also United States v. Corsino, 812 F2d 26 (lst Cir, 1987),
3 Unlied States• v. Carrier, 654 F.2d 559 (9th Cir, 1981),
4 United States v. Bedore, 455 F, 2d 1109 (9th Cir. 1972),
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No comments were received concerning this statute.

6.2.4,4. Recommendation and Justification

No Action

The Panel makes no recommendation concerning this statute. Although it is used to
enforce criminal penalties against those who commit procurement fraud, it is a statute of general
application and poses no special problems within the scope of the Panel's objectives to streamline
the acquisition process.

6.2.4.5. Relationship to Objectives

While this provision is beyond the immediate scope of the Panel's objectives, it promotes
the integrity of defense procurement without being unduly burdensome,
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6.2.5. 18 U.S.C. § 1.031

Major fraud against the United States

6.2.5.1. Summary of the Law

A section of the Major Fraud Act of 1988,1 this statute makes it a crime knowingly to
execute or attempt to execute a scheme with the intent to defraud the United States or to obtain
money or property by false or ftaudulent pretenses, representations, or promises in any
procurement of property or services as a prime contractor, subcontractor, or supplier to the
United States where the value of the contract or subcontract is $1 million or more. The statute
establishes maximum penalties of $1 million or 10 years imprisonment, generally, but a fine of $5
million for an offense if the loss to the Government or gain to the defendant is $500,000 or more,
or if the offense involves conscious or reckless risk of serious personal injury.

The Act contains a "whistle blower" provision which gives a contractor employee who
suffers retaliation for assisting in a prosecution a right of civil action against the offending
employer.

The Act also provides that under special circumstances, at the discretion of the Attorney
General of the United States, payments not exceeding $250,000 be made to persons furnishing
information related to a possible prosecution under the Act, However, no payment may be made
under this provision unless the individual is the "original source."

6.2.5.2. Background of the Law

This statute was section 2(a) of the Major Fraud Act of 1988.2 It was amended in 1989 to
provide for payment of rewards for information at the discretion of the Attorney General, 3

6.2.5.3. Law in Practice

There are no reported cases involving prosecution under the Act, and no comments were
received by the Panel.

6.2.5.4. Recommendation and Justification

No Action

This criminal statute is so new that any assessment of its effectiveness would be
premature. As it generally takes many months to investigate and prosecute a case involving the

IPub. L. No. 100-700, § 2a, 102 Stat. 4631 (1988).
21d.
3Major Fraud Act Amendments of 1989, Pub, L. No, 101-123, § 3(a), 103 Stat, 759 (1989).
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probable complexity of those which would be prosecuted under this Act, it is felt that this statute
has not been in effect long enough to judge its merit fairly. The Panel recommends no action on
that basis.

6.2.5.5. Relationship to Objectives

While this provision is beyond the immediate scope of the Panel's objectives, it promotes
the integrity of defense procurement without being unduly burdensome,
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"6.2.6. 18 U.S.C. §§ 1341, 1343, and 1346

Mail fraud statutes

6.2.6.1. Summary of the Law

The mail fraud statutes make it a crime to use the mails in the case of 18 U.S.C. § 1341,
or wire, radio, or television, in the case of 18 U.S.C. § 1343, having devised a scheme or artifice
to defraud, to obtain money or property by false pretenses or promises, Section 1341 also makes
it a crime under such circumstances to sell, loan, exchange, alter, give away, distribute, supply,
furnish, or procure for unlawful use any counterfeit article to execute any scheme or artifice to
defraud, Section 1346 defines "scheme or artifice to defraud" to include a scheme or artifice to
deprive another of the "intangible right of honest services." The penalty for commission of the
offense (excluding an offense involving a financial institution) is a fine of not more than $1,000 or
imprisonment for not more than five years, or both.

6.2.6.2. Packground of the Law

Section 1341 is based on an 1872 statute1 which was codified in 1909.2 The statute
appeared in its present form in the 1940 codification of the criminal statutes and prior to that time
only minor changes had been made to it, Section 1343 was added in 1952 by ch. 879 § 18(a), 66
Stat, 722 and amended in 1956 by ch. 561, 70 Stat. 523. Section 1346 was added by Pub, L, No,
100-690 Title VII § 7603, 102 Stat. 4508, Congress' intent in passing section 1346 was to
override the 1987 decision of the Supreme Court which vacated the "intangible rights theory" of
mail and wire fraud,3

6.2,6.3. Law in Practice

The mail and wire fraud statutes have been significant and versatile tools in the
prosecution of defense procurement fraud cases, Wire fraud charges were among the numerous
different counts alleged in several "Ill Wind" prosecutions.4 Two successful prosecutions
involving mail fraud have been cited by the Department of Defense Inspector General's Office
between April 1991, and March 1992.5

IAct of June 8, 1872, ch. 335, 17 Stat. 323. This original mail fraud statute was a now section of a recodification of
the postal laws enacted to stem the practice in which the mails were used to solicit the purchase of counterfeit bills
which were never delivered.
2The Act, March 4, 1909, ch. 321 § 215, 35 Stat. 1130, based on R.S. 5480, as amended by the Act, March 2,
1889, ch, 393 § 1, 25 Stat. 873, revised from the Act June 8, 1872, ch, 335, 17 Stat, 323 and repealed by the Act of
March 4, 1909 ch. 321 § 341, 35 Stat. 1153.
3McNally v. United States, 483 U.S. 350 (1987).
4 U ilted States v. United Technolgies, United States v. Teledyne, United States v. Sullivan, United States v.
Lachner, and United States v. Berlin. (E.DVa.).
5 DEPARTMENT OF DEFENSE INSPECTOR GENERAL. SEMIANNUAL REPORT TO THE CONGRESS, Apr, 1, 1991 to Sept.

30, 1991 3-21 (discussing Wilderness Electronics) and DEPARTMENT OF DEFENSE INSPECTOR GENERAL:
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No comments were received concerning these statutes,

6.2.6.4. Recommendation and Justification

No Action

The Panel makes no recommendation concerning these statutes. Although they are used
to enforce criminal penalties against those who commit procurement fraud, they are statutes of
general application and pose no special problems within the scope of the Panel's objectives to
streamline the acquisition process.

6.2.6.5. Relationship to Objectives

While these provisions are beyond the immediate scope of the Panel's objectives, they
promote the integrity of defense procurement without being unduly burdensome,

SEMIANNUAL REPORT TO THE CONGRESS, Oct. 1, 1991 to Mar. 31, 1992 3-19 (discussing Pennsy Wholesale Drug
Corp.).
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6.3. Civil Fraud

6.3.0. Introduction

The Panel concluded that the objectives and basic structure of the qui tam provision are
sound, but suggests several amendments that it believes would contribute to the law's overall
effectiveness. In brief, the Panel recommends limiting the authority of Government employees to
bring qui tam suits on the basis of information acquired during the course of their duties; limiting
the right of plaintiffs to sue on the basis of information generated from a Government audit or
investigation, or information conveyed to the Government as part of a voluntary disclosure; and
enabling the court to adjust the recoveries of culpable plaintiffs.

Addressing the subject of effective contract dispute resolution in situations where fraud
allegations or investigations are pending, the Panel recommends amendments to the Contract
Dispute Act that would clarify the process for obtaining or bypassing the contracting official's
final decision when fraud is suspected; authorizing boards of contract appeals to transfer
proceedings to the Claims Court when fraud is at issue; and to permit trial of a board matter as a
counterclaim in a district court fraud action that has been brought by the Government.

Finally, the Panel recommends an amendment to the FCA that would address the law's
current potential for the assessment of excessive penalties disproportionate to the damages
actually suffered by the Government
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6.3.1. 31 U.S.C. §§ 3729-3732

False Claims Act

6.3.1.1. Summary of the Law

The False Claims Act, 31 U.S.C. §§ 3729-3732 (often referred to as the Civil False Claims
Act to distinguish it from its criminal counterpart at 18 U.S.C. § 287), permits the recovery of
triple the amount of damages suffered by the United States and civil penalties of $5,000 to
$10,000 per violation against any person who:1

s Knowingly presents a false or fraudulent claim (or causes it to be presented) to an
officer or employee of the United States for payment or approval;

0 Knowingly makes, uses or causes a false record to be made or used to get a fraudulent
claim paid; or

0 Conspires to defraud the Government by getting a false or fraudulent claim allowed or
paid.

An action under the False Claims Act (FCA) can be brought by the United States (through
the Department of Justice (DOJ)) or by a private party acting in the name of the United States. 2

The latter action is called a "qui tam" action 3 and the plaintiff, a "relator." Jurisdiction under the
FCA resides in the Federal District Courts.4

6.3.1.2. Background of the Law

Congress passed the first false claims statute in 1863 to address procurement fraud in
provisioning the Union Army during the Civil War,5 The 1863 Act contained both civil and
criminal provisions, which were codified separately in 1878 without substantial change. As
enacted, the Act provided for qui tam suits, which could be based on public information, with the
qui tam relator entitled to up to 50% of any recovery.6 In 1943, reading the Act literally, the
Supreme Court held in Uni, 'd States ex ret. Marcus v. Hess,7 that any person, even a relator
whose only knowledge of the basis for the action came fiom information available to the
Government, could bring a qui tam suit. Congress responded quickly by amending the Act to

131 U.S.C. § 3729(a).
231 U.S.C. § 3730(b).
3The latter had its genesis in English law enforcement, "Qul tam pro domino rege quam pro se imposo sequitur,"
the full Latin term, means "who brings the action as wcll for the king as for himself,"
431 U.S.C. § 3732(a).
5Act of March 2, 1863, cb. 67, 12 Stat. 696; sce generally, Note, The False Claims Act, Qui Tam Relators and the
Government: Which is the Real Party in Interest, 43 STANFORDL. REv, 1061. 1063-68 (1991)
61d. at 1066.
7317 U.S, 537 (1943). In this case, the government indicted Hess, who then entered a plea of nolo contendere.
The relator based a qui tam suit on the public indictment, plea and subsequent fine in the criminal case.
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require a relator to contribute new information, not known to the publi', as a condition to
bringing suit. 8 The 1943 amendment also cut the maximum amount a relator could obtain to 25%
of any recovery and provided for the first time th'., Government couli iake over the qui tam
action. 9 If the Government took over the suit, moreover, the qui tam relator got nothing. 10

Few qui tam actions were brought until the qui tam provisions of the FCA were
substantially modified in 1986.11 The 1986 amendments were aimed in large part at reducing
procurement fraud through the increased risk of detection and financial loss for accounting fraud
and intentional shipment of nonconforming goods. The legislative history of the 1986
amendments singled out a 1981 GAO study, which had concluded:

For those who are caught committing fraud, the chances of being
prosecuted and eventually going to jail are slim ... The sad truth is
that crime against the Government often does pay. 12

Accordingly, in the 1986 amendments, Congress sought to combat fi'aud by increasing the
incentives to those who had direct knowledge of it -- typically, the employee of the Federal
contractor who would be induced by the potential rewards of the qui tam suit into becoming a
relator -- to make that knowledge public. 13 The 1986 amendments were intended by Congress to
broaden the FCA by overturning restrictive judicial interpretations of the Act. The amendments:

"Increased damages available under the Act from double to treble the amount of actual
damages and increased the penalty assessed for each false claim from $2,000 to a range of
$5,000 to $10,000;

"* Amended § 3729(a)(1) to clarify that specific intent to defraud was not an element that
had to be proved against the defendant;

" Modified the qui tam provisions to ensure that a relator got a substantial percentage of
any recovery even if the Government intervened, thereby increasing the incentive to
private citizens to detect and report fraud, particularly procurement fraud; 14 and

See Note supra note 5, at 1066.
91d.
'Old.
IlPub. L. 99-562, §§ 3,4 100 Stat. 3154 (1986). The FCA was recodifled in 1982 as part of an overall
reorganization of Title 31, see Pub. L. 97-258, 96 Stat. 978 (1982), and was amended in 1988 with the addition of
what is now 31 U.S.C. § 3730(d)(3), see Pub. L. 100-700, § 9, 102 Stat. 4638 (1988).
12S. REP. No.345, 99th Cong., 2d Sess, 3 (1986), quoting a GAO Report entitled, Fraud in Government Programs.:
How Extensive is it? How Can it be Controlled?, at cover (1981), reprinted in 1986 US.C.C,A.N. 5266, 5268,
13See, e.g., S. REP. No. 345, at 2, 1986 US,.C.A.N. 5267.
14Prior to the amendment, the relator could recover up to 25% of a judgment, but only if the Govenimant did not
intervene. The 1986 amendments entitled the relator to 25% or 30% of a recovery if the Government did not
intervcnc and 15% to 25% of the recovery otherwise (with reduction to 10% where the action was based in
substantial part on public information),
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Lengthened the period during which suit could be brought to the latter of 6 years after the
violation or 3 years after the facts were known or should have been known by the United
States, but no longer than 10 years after the violation.

6.3.1.3. Law in Practice

The Government has a clear interest in deterring fraud and recovering taxpayer dollars
improperly obtained by contractors. The FCA is one important tool in furthering this interest. 15

However, the Government -- and particularly DOD -- also has an interest in overseeing the
administration of the FCA by both DOJ and qul tam relators to ensure that the Act will in
operation further the sound procurement practices fundamental to the buyer-seller relationship
and ensure that the stringent penalty structure of the Act does not cause damage to the defense
technology and industrial base. Deterrence and punishment of fraud are important goals, but they
must be carefully balanced against the need to encourage sound and efficient acquisition practices.

The FCA has been highly effective as a tool for recovering monetary dam&,ges for fraud.
Civil actions by DOJ brought in the last decade against the "top 100" defense contractors have
netted $630 million in damage recoveries. 16 In addition, the numbers of qui tam cases filed have
increased rapidly since the 1986 FCA amendments, from 33 in FY 1987 to 90 in FY 1989. 17
During a seven-month period ending April 1, 1992, 57 more cases were filed, 18 bringing to 407
the number of qui tam actions filed since the 1986 amendments. 19 As of the date of this report,
75 of these cases were still under investigation; 150 had been dismissed or were not being
pursued; and 66 had been taken over by DOJ. Of the cases assumed by DOJ, 37 had been settled
or judgments obtained, with a total recovery of $147 million (representing 13.5% of DOJ's total
fraud recoveries during this period). In these cases, the total distribution to relators was $14.5
million.

In a 1991 study, Professor William E. Kovacic of George Mason University suggested
that the efficiency of the qul tam mechanism was attributable to three basic factors: its unique
ability to draw upon first-hand information in uncovering fraud; its augmentation of Government
enforcement through the use of private citizens; and its encouragement of oversight efforts by

"15The FCA is, of course, only one tool. In addition to the FCA, criminal statutes prohibit fraud against the
government (e.g., 18 U.S.C. §§ 286, 287, 301, 1001) and, under any of these, the Government may be paid a fine
of up to twice the amount of the gain to a criminal defendant or twice the amount of the Government's loss. See
16 U.S.C. § 3571(d). In addition, the Government also has a common law civil claim for fraud, which includes the
right to obtain punitive damages. See, e.g., United States v. Rockwell International Corp., 795 F. Supp. 1131
(N.D. Ga. 1992)
"S6See At a Glance: Defense Procurement Fraud: Information and Plea Agreements and Settlements, 20 CORP.
CRIME REPORTER, App. II at 11 (October 12, 1992).
"17See THE WASHINGTON POST, March 19, 1990, at F-I.
18See 56 FCR 267 (8/19/9 1).
19Statement of Stuart M. Gerson, Assistant Attorney General, Civil Division, before the Subcom. on Civil and
Constitutional Rights, Comm. on the Judiuiary, U.S. House of Representatives, April 1, 1992, at 19[hereaflcr
"Gerson Statcment"J. The DOJ reports that 30 of the 407 cases "were filed by the same entity and are related."
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procurement agencies. 20 However, he also pointed to potential problem areas with the FCA.
Possible adverse management impacts upon defense contractors included: interference by
disgruntled employees with legitimate management choices; other deliberate or accidental
misconstruing of benign conduct; and deliberate delays by contractor employees in the
identification of problem areas in order to increase subsequent qui tam awards. Because of the
potential for qui tam actions, corporate information-sharing presented a heightened risk, which
tended to restrict information-sharing not only within the contractor's organization, but also
externally to suppliers and Government agencies. Sharing of information with the Government
has become especially risky in light of the standing granted public employees to file independent
qui tam actions, a standing which created a clear potential for significant conflicts of interest. 21

Finally, the Kovacic study noted that the FCA confronted "firms with distinctive costs that they
do not incur in commercial markets," inhibiting entry into the Federal marketplace and possibly
encouraging the exit of those already there.22

A Defense Systems Management College study of why firms are leaving the defense
market also identified the highly adversarial climate between contractors and the DOD -- and the
general lack of trust between these parties -- evidenced by the increased use of criminal and civil
fraud as a regulatory mechanism, as a factor causing firms to leave the defense market,23

Similarly, a defense industrial base study performed by the Center for Strategic and International
Studies reported that one of the principal reasons firms refuse to do business with DOD is fear of
crushing liability "for reporting errors or other perceived legal or regulatory abuses.'"24

Concern that the FCA as currently administered may impair other important contract
administration and industrial base goals caused the Panel to focus its attention on three aspects of
this statute:

0 the functioning of qul tam procedures;
* the relation of the FCA to the Contract Disputes Act (CDA) process; and
* the level of penalties potentially assessable in FCA cases.

The Panel approached its review of these topics with caution and a keen appreciation that
laws such as the FCA were enacted as protection against a universe of conduct extending far
beyond defense procurement. The FCA is a law of general application that is routinely used
throughout the Government in a host of non-defense areas. For example, the Act's qui tam
procedures, which often attract notoriety when defense contractors are involved, are apparently
being applied in significant numbers to health care programs and relatkd fields. While the three
topics outlined above clearly touch the defense acquisition process, the Panel is sensitive that its

2aWilliam E. Kovacic, The Citizen Whistleblower Suit as a Monitoring Device in Government Contracting,

unpublished paper presented to the Western Economic Association Annual Conference, Seattle WA, July, 3, 1991,
at 15-20, (Cited with permission of the author).
2 11d. at 21-34.
221d. at 35.
23See generally the report of the DSMC Defense Industrial Base workshop on "Why Firms Are Leaving the
Defense Market."
24CENTER FOR STRATEGIC AND INTERNATIONAL STUDIES, INTEGRATING COMMERCIAL AND MILITARY TECHNOLOGIES
FOR NATIONAL STRENGTH 15 (March 1991).
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review springs from a vantage point that is necessarily limited and, therefore, narrow. Consistent
with its congressional mandate, the Panel has outlined on the following pages the rationale for
several amendments that it believes would promote the best interests of DOD as those interests
are affected by this statute. It does so in the hope that those recommendations will be balanced
against larger policy objectives to ensure that the utility of this law is not adversely affected in
non-defense situations.

A. Qui Tam Procedures

The FCA creates a complex procedure for the initiation of a qui tam action. The qui tam
plaintiff must bring the action in the name of the Government. The complaint, along with "written
disclosure of substantially all material evidence and information the person possesses," must be
served on the Government, which has at least 60 days to decide whether or not to take over the
action,25 A copy of the complaint must be filed in camera with the court and remain under seal
for at least 60 days. The complaint may not be served on the defendant until the court so orders.
In that event, the complaint is unsealed and served upon the defendant, who is given 20 days to
respond.26

If the Government chooses to proceed with the action, it has the primary responsibility for
prosecuting the action, although the qui tam plaintiff has the right to continue as a party. 27 The
qul tam plaintiff still retains the right to receive from 15% to 25% of the recovery from the action
or settlement of the claim. 28 If the Government declines to take over the action, "the person
bringing the action shall have the right to conduct the action," and no person other than the
Government may intervene or bring a related action based on the same underlying facts.29

Moreover, if the Government declines to take over, the qui tam plaintiff is entitled to receive up
to 30% of the proceeds recovered, along with attorneys' fees, expenses, and costs.30

There are some limits on who can be a qui tam plaintiff. Originally, in United States ex.
relt Marcus v. Hess, the FCA was interpreted to permit suit to be brought even by persons who
learned of the essential allegations from a public source, including newspapers or Government
documents. The 1986 Amendments narrowed the class of qui tam plaintiffs by barring actions
based on information disclosed in suits to which the Government was already a party31 or on
information publicly disclosed in the course of Government hearings, audits or reports (unless the
relator was the original source of the information disclosed). 32

25The government is entitled to extensions of time in which to make its decision. See 31 U.S.C. § 3730(b)(2).
261d. §§ 3730(b)(1), (b)(2), (b)(3).
27 1d. §§ 3730(b)(4), (c)(1),
291d, § 3730(d)(1).
291d, §§ 3730(b)(4), (b)(5).
301d. § 3730(d)(2).
311d, §§ 3730(c)(3)-(e)(4).
321d. § 3730(e)(4).
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Government,33 the bar34 and industry35 raised a number of concerns about qui tam
practice, including the following: 36

0 Limiting actions by Government employees;
* Tightening the prohibition against certain "parasitic" actions (i.e., those based on

information generated by others);
* Tightening limitations on compensation to relators who had themselves acted culpably as

to the events supporting an FCA action;
• Tightening requirements on information to be provided by relators to the Government

upon filing of a qI tam suit; and
* Placing a ceiling on total compensation to a relator.

Limiting actions by Government employees

At the present time, Government employees from the President to a contract auditor can
file a qui tam action based on official knowledge, so long as that knowledge qualifies as an
"original source." That broad interpretation of FCA has, however, been the subject of
controversy. At the moment, there is a split of authorities as to whether the FCA should in fact
be construed to permit a Government employee to initiate a qui tam action based on knowledge
obtained from his or her Government employment. In United States ex rel. Leblanc v. Raytheon
Co., 913 F.2d 17 (1990). the First Circuit affirmed a dismissal of a qui tam action, ruling that
LeBlanc did not have independent knowledge of the information underlying the claim as required
by the Section 3730 (e)(4). In United States ex rel. Williams v. NEC Corp., 931 F.2d 1493
(1991), on the other hand, the Eleventh Circuit held that a Government employee was not barred
from bringing a qui tam action based on information he acquired in the course of his Government
employment.

This issue has been a principal focus of the DOJ. As stated by Assistant Attorney General
Stuart Gerson:

We simply must preclude: inherent conflicts of interest
among federal employees that the potential of large gui tam
rewards would create; the incentive for Government employees

33The Panel solicited comments from a wide variety of Government agencies, which responded both formally and
informally. The Panel received especially informative letters from the Department of Justice, dated September 25,
1992, the Inspector General of the Department of Defense, dated October 15, 1992, the Department of the Air
Force dated September 29, 1992, and NASA dated September 22, 1992.
34see letters from the American Bar Association's Section of Public Contract Law ("ABA") dated July 2, 1990,
March 17, 1992, April 8, 1992 and July 22, 1992.
35See letters from (i) the Council of Defense and Space Industry Associations ("CODSIA") dated August 24 and
September 10, 1992 and related communications from General Dynamics and Sundstrand Corporation dated July
22 and September 28, 1992, respectively; (ii) Chamber of Commerce dated September 4, 1992, (i1i) FMC
Corporation dated September 28, 1992; (iv) Hughes Corporation dated September 24, 1992; (v) Litton Industries
dated June 12, 1992 (enclosing an article entitled "False Claims Act Erosion of Effective Contract Dispute
Resolution:) and September 23. 1992.
36 The Panel pursuant to notices met on three occasions with interested persons to receive comments on standards
of conduct. On each occasion, the Falic Claims Act and its qul tam provisions were principal topics of discussion.
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assigned to investigations to understate the significance of the cases
that they are working on in the hope that the Government will not
follow up, leaving the way open for a gui tam case; morale
problems in Government service among employees assigned to non-
fraud investigations or smaller dollar value investigations; and the
misallocation of Government resources through individual decisions
by Government employees to spend official time on cases they hope
could lead to potential personal recoveries rather than on other
assigned duties.

We also must forestall any incentive for Government
employees to misappropriate Government audits, investigative
reports, and other documents that could provide the basis for
personal qui tam suit before the case has been referred to the
Department of Justice and before a considered decision can be
made about whether the case warrants criminal, civil or
administrative action.

These are not speculative concerns. .37

DOJ recommends that a person not be allowed to initiate a qui tam action based in any
part upon information obtained from federal Government employment. This recommendation was
carried over into S.2785, 102d Cong., 2d Sess, (introduced March 26, 1992), and is consistent
with a recommendation by CODSIA on this point.38

Tightening The Prohibition Against Certain Actions Based On Public Information

As summarized above, the FCA (31 U.S.C. § 3730(e)(3) and (4)) prohibits some suits
which result from publicly available information. DOJ noted that these provisions, which it
referred to as a "parasitic suit bar," are in some cases inadequate, stating that:

... qui lam suits should not be permitted while there is an open
Department of Justice or Inspector General investigation into the
allegations.39

As further explained by the General Counsel of Hughes Corporation:

[When there is an open Government investigation] the relator
brings nothing to these suits and should not be authorized -- or
encouraged, as is the case with current law -- to dictate allocation

37 Gerson Statement at 9.
38See CODSIA letter dated Aiigust 24, 1992. The House Bill, H.R. 4563, 102d Cong., 2nd Sess., proposed a far
less restrictive provision,
39Gerson Statement at 13-15.
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of Government resources and litigation policy in such

circumstances.
40

Barring Actions Based On Voluntary Disclosures

The DOD and DOJ have encouraged the development of an ethical culture within defense
contractors, including voluntary compliance programs (e.g., DCAA's Contractor Risk Assessment
Guide) and voluntary disclosures of situations in which there is reason to believe that a violation
of law, regulation, or contract has occurred. Industry has responded positively to these initiatives
by, among other things, promulgating its own Defense Industry Initiatives at the time of the
Packard Commission Report. It has subsequently adopted enhanced compliance and ethics
programs as well as voluntarily making a significant number of formal and informal disclosures.

FCA actions generally, and qul lam actions particularly, could undermine the objectives of
such voluntary disclosure programs, if such actions can be based on information derived from the
disclosure. In this regard, the DOD Inspector General commented:

We support the proposal to create a jurisdictional bar to qul tam
lawsuits based on information obtained from or as a consequence of
a submittal by a contractor for purposes of qualifying under or
fulfilling a procuring agency's voluntary disclosure program. In our
opinion, it would encourage more participation in the program and
save participants from being exposed to expensive and time-
consuming litigation.4 1

CODSIA has made a similar recommendation, 42 and other commenters have expressed a
concern that the threat of FCA actions on matters which are disclosed voluntarily is a serious
deterrent to voluntary disclosures,

Tightening Restrictions On Compensation To Culpable Qui tam Relators

The False Claims Act allows a court to reduce a relator's compensation, if he or she
planned or initiated the fraud. 4 3 This, however, leaves unaffected many others who may have
been culpable -- those who, although not conceivers of a scheme, were active participants. DOJ
has testified to Congress that

- We have several cases where the fraud is long-standing and the
private person bringing the suit, while perhaps not planning or
initiating the fraud, actively furthered it or delayed bringing it to the

40Letter dated September 24, 1992, from John J. Higgins, Senior Vice President and General Counsel, Hughes
Corporation, to Col. Susan McNeill, DSMC,
41Lctter dated October 15, 1992, from Derek J. Vander Schaaf to Col. Susan McNeill, DSMC, DOJ also supports
this position. See Gerson Statement at 15,
42 See CODSIA letter dated August 27, 1992, supra note 35.
4331 U.S.C. § 3730(d)(3).

6-32



Government's attention, which had the effect of increasing the

Government's loss and his potential qui tam reward. 44

Tightening Requirements On Information To Be Provided By Relators

As noted above, the FCA requires a qui tam relator to provide to DOJ information
supporting his or her complaint at the time the complaint is first filed with the Court. However, in
actual practice, it appears that a number of relators have filed largely "boilerplate" complaints and
have not been able to substantiate the allegations made in the complaint in the information
provided to DOJ. In testimony to Congress, DOJ has stated:

An uncomfortable number of the qui tam suits filed present no
evidence, no information based on personal knowledge, or are
"kitchen sink" complaints containing every conceivable broad
allegation without any specific evidence whatsoever. In these
cases, where no new evidence is presented, none of the policy
justifications for diverting large amounts of money that would
otherwise go to the Treasury are present.45

Limiting Compensation To Relators

DOJ has asked Congress to cap the compensation payable to a relator:

While we are fully aware that certain commendable persons risk
their incomes and professional lives to bring fraud to our attention,
we continue to believe that there is some absolute amount of
recovery, be it $1 million or 5 million, beyond which no additional
people will be encouraged to come forward, As the universe of
filed cases increases, such caps may be appropriate.

B. Relationship of Civil Fraud Actions to the Contract Disputes Act

The Contract Disputes Act (CDA) was enacted November 1, 1978, 46 implementing
recommendations made by the Commission on Government Procurement in December 1972,
These recommendations were reflected in Senate Report 95-1118, 95th Cong., 2d Sess, (August
15, 1978), which accompanied the CDA. The Report described the Act's purpose as follows: 47

The Contract Disputes Act of 1978 provides a fair, balanced, and
comprehensive statutory system of legal and administrative

44Gerson Statement at 17-18.
451d. at 18-19,
46pub. L. 95-563.
47At 1; see also H.R. REP, No. 1556, 95th Cong., 2d Sess. (9/8/78), which acconmpanied the CDA expiained its
purpose as follows (p. 5): "-. to provide for a fair and balanccd system of administrative and judicial procedures
for the settlement of claims and disputes relating to Government contracts."
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remedies in resolving Government contract claims. The act's
provisions help to induce resolution of more contract disputes by
negotiation prior to litigation; equalize the bargaining power of ;he
parties when a dispute exists; provide alternate forums suitable to
handl,; the different types of disputes; and ensure fair and equitable
treatment to contractors and Government agencies.

For contractor claims against the Government, the CDA process is initiated by the filing of
a written claim with the contracting officer48 and a final decision on that claim. If the claim is not
allowed, the contractor has a right to appeal the contracting officer's final decision to the Court of
Federal Claims (Claims Court)49 or a board of contract appeals 50 for a de novo determination.
CDA § 605(a) concludes with the following sentence:

... This section shall not authorize any agency head to settle,
compromise, pay or otherwise adjust any claim involving fraud.

This provision has been interpreted by some Government agencies to preclude final decisions by a
contracting officer if fraud is suspected or charged. Many private sector sources, including the
American Bar Association (ABA) and CODSIA have expressed concern about the impact on
processes under the CDA 51 when fraud is suspected or alleged.

Under the CDA, boards of contract appeals and the Claims Court have primary and
exclusive jurisdiction over appeals of final contracting officer decisions on contract claims, with
further appeal possible to the United States Court of Appeals for the Federal Circuit. This
structure was intended to provide uniform, fair, and comparatively prompt resolution of such
disputes. On the other hand, the district courts have jurisdiction over civil and criminal fraud
actions, The Claims Court may hear fraud allegations, but only as counterclaims brought by the
United States against an action initiated by a contractor.

Information publicly available on recent FCA cases indicates that many of them center on
disputed interpretations or applications of procurement laws, regulations, and contract provisions.
But for the allegations of fraud, many of these cases would present contract disputes for which a
board of contract appeals or the Claims Court would have exclusive jurisdiction under the CDA.

This creates a tension between the dispute rights of the contractor and the interest of the
United States (or a relator) in prosecuting fraud. As stated in a letter from the General Counsel of
Litton Industries, Inc.:

From a Government contractor's standpoint, one of the primary
concerns I have had over the years is the apparent erosion of the

4841 U.S.C. § 605(c) contemplates that claims over $50,000 will be certified.
4941 U.S.C. § 609(a) as amended to substitute the United States Claims Court for its predecessor, the United States
Court of Claims,
5n41 U.S,C. § 606,
"141 U.S.C. §§ 601 et seq.
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effectiveness of the disputes mechanism provided for in
Government contracts through the CDA. Under the present state
of the law, a mere allegation by either the Government or its qui
tam relator that the contract dispute involves fraud is enough to
remove the dispute resolution from the contractually bargained for
disputes resolution forum and place that dispute before a Federal
District Court. This action is contrary to the expectation of the
parties, which is that all contract disputes and all contract claims
will be resolved through specialized fora.52

Two proposals for reconciling the tension between the CDA and the FCA were considered
by the Panel: 53

" Permit transfer of cases from the boards of contract appeals to the claims court
when fraud is alleged. The Claims Court has jurisdiction over fraud counterclaims, while
the boards of contract appeals do not. As a result, if fraud is suspected in a dispute
pending in the Claims Court under the CDA, the allegations of fraud can be resolved by
the Claims Court in a single proceeding. On the other hand, where fraud is suspected in a
board proceeding, either that proceeding must be stayed pending resolution of the fraud
issue in a district court or the fraud issue can be resolved in a three-step procedure. The
board first renders judgment on the contract claim, the Government then refuses to pay
any adverse judgment, and the contractor is forced to sue on the judgment in the Claims
Court - at which point fraul counterclaims are alleged and resolved. 54 A number of
commenters suggested that the CDA be amended to permit boards of contract appeals to
transfer pending disputes to the Claims Court to allow all issues relating to the claim and
to the alleged fraud to be resolved in one proceeding.

" Permit the CDA process to go forward without a contracting officer's final decision
if the contracting officer lacks authority to issue a decision because of a pending
allegation of fraud, On July 2, 1990, the ABA's Section of Public Contract Law wrote to
the FAR Secretariat about concerns over "the jurisdictional overlap of the Contract

52Letter of September 23, 1992, from Norman L. Roberts to Robert B. Wallick, Steptoe & Johnson. A similar
statement was made by the General Counsel of Hughes Corporation. See letter of September 24, 1992, from John
J. Higgins to Col. Susan McNeill, DSMC.
"53'fhe Panel also considered the suggestion that the boards of contract appeals be authorized by statute to receive
from the district courts and resolve questions concerning government contract law, Commenters suggested that
situations arise in fraud actions in the district courts when the expertise of a board of contract appeals or of the
Claims Court could materially advance the conclusion of the fraud action. For example, in Unit,. Ttates v.
General Dynamics- Corporation, No. CR 85-1 123-FFF (C. D. Cal,), an issue arose as to the mrnaning of the
contract document and the District Court attempted to refer questions concerning the meaning of that docunent %,,
the ASBCA. The ASBCA, however, concluded it did not have authority under the CDA or under its charter to act
on such a reference. See Appeal of General Dynamics Corp,, 87-1 BCA ¶ 19,607. Creation of a certified question
procedure would appear to be possible without statutory amendment by changing the charter of a board. Following
review, the Panel did not adopt the suggestion to create such Jurisdiction by statute.
_541n the Claims Court, the Government may also seek forfeiture of the contract claim under 28 U.S.C. § 2514
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Disputes Act and the False Claims Act...,"55 explaining that it perceived a very disturbing
trend:56

.when suspicions or allegations [of fraud] by the Government or a
qui tam relator are grounded in disputed interpretations or
applications of acquisition statutes, regulations, contract provisions,
custom and practice or course of dealing between the contrading
parties. Many of the contract disputes involving these issues which
could be resolved under the CDA[57I are being framed as FCA
issues and being decided by judges and juries in U.S. District
Courts. The result will be a very damaging loss of predictability in
the procurement programs[5 81 plus loss of the benefit of the
expertise which exists in the CDA resolution and adjudication
process.

On August 22, 1990, the Civil Division of DOJ responded to and sharply differed with
that view. Many of these points were repeated in a letter to the Panel in which DOJ
reiterated its opposition to any proposal which made stays mandatory rather than
discretionary because this would result in "fragmented litigation over fraud and non-fraud
contract disputes." 59 The DOJ argued for its own legislative proposal, which had the
objective of consolidating fraud and non-fraud claims in a single forum, That proposal
would:

(1) require mandatory stays of board proceedings during the
pendency of a related fraud investigation upon application by the
Attorney General; and (2) upon the Government's request, require
the Claims Court to remove any contract dispute from the board to
that Court so that the fraud and contract issues may be litigated in
one forum. 60

5 5The ABA's concerns were repeated in 1992 letters to the Panel, and are reflected in CODSIA's comments.
During hearings on February 5 and 6, 1986 on False Claims Act Amendments oefore the Subcommittee on
Administrative Law and Governmental Relations of the Committee on the Judiciary, House of Representatives,
99th Cong., 2nd Sess., the potential overlap between the CDA and the FCA was addressed in a discussion by
Congressman Kindness and Asst. Atty General Willard, at 161-162,
5 6 ABA letter, at 1-2.
5 7The ABA letter, in a footnote 1, explained at this point that "The Contract Disputes Act is a remedy available to
prime contractors (and prime contractors acting for subcontractors). The False Claims Act masy be invoked against
persons with whom the government does not have privity of contract, In those, situations, there would be no
j urisdictional overlap between the two Acts."

81n a footnote 2 the ABA letter further explained that, "Often a qui tain action challenges an interpretation or
practice that has been established for a considerable period and is continuing. Morcover, the same interpretation or
practice may be broadly followed among other contractors. Loss of predictability -- and the uncertainties of a
protracted qul tam litigation -- is harmful to the procurement process and its contractors undcr those
circumstances."
"9Letter from Stuart E. Schiffer, Deputy Assistant Attorney General, U.S. Dep't of Justic'., to Donald M, Freedman,
Executive Secretary, Acquisition Law Advisory Panel, September 25, 1992, at 3.
601d., at4.
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C. The potential for excessive FCA penalties

Under 31 U.S.C. § 3729(a), a person who submits a false claim

... is liable to the United States Government for a civil penalty of
not less than $5,000 and not more than $10,000, plus 3 times the
amount of damages which the Government sustains because of the
act of that person, except that if the court finds that-

(A) the person committing the violation of this
subsection furnished officials of the United States
responsible for investigating false claims violations with all
information known to such person about the violation
within 30 days...;

(B) such person fully cooperated...; and
(C) at the time such person furnished the United

States with the information ... , no criminal prosecution, civil
action, or administrative action had commenced,

the court may assess not less than 2 times the amount of damages..

FCA plaintiffs frequently argue that a $10,000 penalty is triggered by virtually every
incorrect document made by a defendant, whether or not the document was ever submitted to the
Government as part of a payment request -- for example: in the case of incorrect charging for
direct labor costs, for each time card; or in the case of an incorrect overhead rate, for each
invoice, billing, or proposal which incorporates the rate; or for an incorrect application of a
specification requirement, to each and every internal or external document premised upon that
interpretation. Such interpretations can potentially result in unconscionable penalty assessments --
in the hundreds of millions and even the billions of dollars. These penalties can be
disproportionate to any possible harm involved and can threaten a contractor's survival.

6.1.4. Recommendations and Justification

Qui tam Procedures

I

Prohibit Qui tam Suits Based On Information Obtained by the
Relator in the Course or Scope of Official Government Duties
or Employment

The Panel agrees with the concerns expressed by DOJ, the Inspector General of DOD, and
industry that permitting qui tam suits by present or former Government employees undermines the
proper administration of the law. Additionally, it may contribute to potential conflicts of interest
between Government employees and the interest of a Government agency in carrying out its
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programs and responsibilities. Accordingly, the Panel recommends an amendment to 31 U.S.C. §
3730(e) to add a new subsection (5), as follows: 61

(5) No court shall have jurisdiction over an action under
subsection (b) that is based, in whole or in part. upon information
obtained in the performance of Federal Government employment,

1

Tighten The Prohibition Against Parasitic Suits

The Panel found persuasive the argument of DOJ and various industry commenters that
qui tam suits should not be permitted where they are founded on information generated during the
course of an ongoing Government audit or investigation, In such cases, the qui tam relator adds
nothing of value to the enforcement of federal law and complicates the process of litigation. In
addition, the Panel believes that relators claiming independent knowledge of events that have been
the subject of an audit, investigation, hearing, litigation, or report, should be required to make full
disclosure to the Government of substantially all information supporting a proposed qud tam
action as a condition of permitting suit. This requirement, in substantially the same language as §
3730(b)(2), will ensure that the relator actually is an original source. Accordingly, the Panel
recommends an amendment to 31 U.S.C. § 3730(e)(4) as follows:

(4)(A) No court shall have jurisdiction over an action under
this section based upon (0 the publie- disclosure of allegations or
transactions in a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government [sic] Accounting
Office report, hearing, audit, or investigation, or from the news
media, (ii) any document created by the federal Government. (iii)
facts in the possession of the Department of Juia: or (iv) matters
which are pr have been the subject of any investigtion or audit by
or on behalf of the federal Government, unless the action is brought
by the Attorney General or the person bringing the action is an
original source of the information.

(B) For purposes of this paragraph, "original source" means
an individual who has direct and independent knowledge of the
information on which material allegations to be made in any action
brought under this section are based and has voluntarily provided
the substantially all evidence and information supporting such

Ch ni.io.s to the Government before filing an action under this
section which is based on such allegations theifemati

6 1The Department of Justice suggested that it might be desirable to provide an award "to encourage federal
employees who learn of fraud in the course of their employment to live up to their responsibilities to report fraud".
Gerson Statement at 11. The Panel concluded that this objective could be achieved using existing award systems.
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Ill

Prohibit Qui tam Actions Based On Voluntary Disclosures

The Panel believes that permitting qui tam actions to be based on information contained in
a voluntary disclosure or information generated during the process of preparing such a disclosure
should not be allowed as the basis for a quit tam action. Any other rule would seriously
undermine the effectiveness of voluntary disclosure programs that have proven to be an effective
tool for promoting contractor self-governance. Accordingly, the Panel recommends amending 31
U.S.C. § 3730(e) to add a new subsection (6), as follows:

(6) No court shall have Jurisdiction over an action under
subsection (b• of hsstnthat is based in material -art upon
information obtained from or as a consequence of the preparation
or submittal by a contractor for purposes of a voluntary disclosure
under a Government voluntary disclosure program.

IV

Limiting Compensation To Culpable Defendants

The FCA does not today permit a court to reduce the compensation due a relator who has
played an important role in a fraud, but was not an originator of the fraud. The Panel believes
that the Court should have discretion in setting fees to consider the culpability of the relator and
reduce the fee if the court finds the relator to be seeking to profit by his or her own wrongdoing.
Accordingly, the Panel recommends and amendment to 31 U.S.C. § 3730(d) by adding a new
subsection (5), as follows:

(5) A court may reduce or eliminate the compensation which would
otherwise be due a relator under this subsection (d) if the relator
"actively furthered the violations which are the subject of an action
brought under subsection (b), A court may reduce or eliminate
cgomp sation which would otherwise be due a relator under this

baetion (d) if the rel4or has failed promptly to bring violations
to the Qovernment's attentioin after the relator was aware of facts
establishing such violation&s

Other

The Panel does not believe that a case has been made for an absolute limit on the
compensation due a relator. Under the FCA, the maximum amount that can be paid to a relator is
30% of the judgment. 62 While such sums may be large absolutely, they are not out of line with
contingent fees typically charged in other complex cases, such as civil antitrust or security fraud
actions Moreover, as the DOJ's own statistics show, fees awarded to relators to date have been
62See 31 U.S.C § 3730(d),
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approximately 10% of amounts recovered. In the absence of repeated specific instances of abuse,
no change seems warranted at this time.

Similarly, the Panel does not believe that statutory amendment to combat frivolous suits --
beyond that stated under Recommendation II above -- is required, Rule 9(b) of the Federal Rules
of Civil Procedure requires allegations sounding in fraud to be stated with particularity, Where a
"kitchen sink" complaint has been filed, it should be subject to dismissal under Rule 9. Similarly,
DOJ has the authority to dismiss a frivolous action under 31 US.C, § 3730(c)(2)(A). 63 In
addition, under the proposed amendment to § 3730(e)(4), a suit may also be dismissed if a relator
has failed to substantiate that he or she is an "original source" by providing evidence and
information supporting the material allegations of the proposed suit, If a complaint is
"boilerplate" because it is in fact based only on the hope that an ongoing investigation will
produce information from which the relator can profit, the proposed language should raise a bar.

Contract Disputes Act Amendments

V

Permit Disputes To Be Processed In The Absence Of A Contracting Officer's
Final Decision Within The Discretion Of A Board Or The Claims Court

Although the Panel heard conflicting views on whether boards of contract appeals should
be allowed to go forward while allegations of fraud have been made, the Panel believes that a
fundamental purpose of the CDA -- to provide a fair and balanced process for resolving disputes
-- should not be overturned lightly.

First, the CDA dispute system is an integral part of every DOD contract. As discussed
above, the CDA was intended to "equalize the bargaining power of the parties" to a Government
contract and to "ensure fair and equitable treatment to contractors" as well as Government
agencies.64 Accordingly, absent compelling circumstances, contractors are entitled to the benefits
of that Act, Second, like other citizens, the overwhelming majority of Government and
contractor personnel and organizations are honest, competent, and well intentioned, and systems
should not be designed on the presumption that contractors are otherwise. Third, the Panel was
informed that one of the principal barriers to commercial-military integration is the fear among
civilian companies of incurring enormous penalties -- or at least enormous attorneys fees - for
honest mistakes in performing a Government contract. Stripping companies of normal
contractual remedies upon the hint of fraud would merely reinforce that fear. While suspicions of
fraud may ultimately be cleared, that event may not occur until after a considerable passage of
time, with consequent financial and other penalties to the contractor. On the other hand, the
punishment of fraud is obviously important to the overall integrity of DOD procurement.

Under current law, when a matter is pending in a board of contract appeals (or the Claims
Court) on appeal from a contracting officer's decision, the question of whether to proceed with

63See, e.g., Juliano v. Federal Asset Disposition Ass 'n, 736 F, Supp, 348 (D.D,C. 1990).
64S. REP. No. 118, 95th Cong, 2d Scss. 1 (1978).
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the contract action is determined by the board (or the Court) after balancing the strength of the
Government's (or relator's) fraud case, and any prejudice that may arise to the Government's
criminal case through discovery in the board action, against the prejudice of delay to the
contractor. The boards and the Court are capable of striking an appropriate balance between the
need for effective fraud prosecution and the contractor's right to speedy dispute resolution: they
should be trusted to achieve a fair and equitable result. 65

Today, however, there is confusion as to whether a board or the Court may proceed with
the processing of a claim when the contracting officer has reftised to issue a final decision
because of the pendency of an allegation of fraud. Even though CDA § 605(c) provides a
statutory process for allowing a contractor to seek a final decision -- or to proceed without one
when a decision is tardy or refused -- section 605(a) is interpreted by many contracting officers to
preclude the rendering of a final decision where there are outstanding allegations of fraud and the
Government has reportedly argued in some cases that such a refusal does not trip the provisions
of § 605(c). The Panel believes that the CDA should be amended to clarify that the process for
obtaining or bypassing the contracting officer's decision contained in CDA § 605(c) is available
even when fraud is suspected or alleged. Therefore, the Panel recommends that § 605(c) be
amended as follows:

(5) Any failure by the contracting officer to issue a decision on a
contract claim within the period required, in'h.di gS refusal by the
contracting officer to issue a decision on a claim bncause of a
suspicion or allegation of fraud. will, notwithstanding the Rrovisi'ns
of subsection (a). be deemed to be a decision by the contracting
officer denying the claim and will authorize the commencement of
the appeal or suit on the claim as otherwise provided in this
chapter. However, in the event an appeal or suit is so commenced
in the absence of a prior decision by the contracting officer, the
tribunal concerned may, at its option, stay the proceedings to obtain
a decision on the claim by the contracting officer.

VI

Amend the CDA to Permit Transfer to the Claims Court and
to Permit Claims to be Heard as Counterclaiis in District
Courts

As discussed above, current law regarding the jurisdiction of the boards of contract
appeals and the federal district courts offers no single forum which can resolve both contractor
claims against the Government and fraud claims against the contractor when fraud is suspected in
the claim itself or in the contract upon which the claim is founded. By contrast, when a
contractor claim is pending in the Claims Court, that Court can resolve that claim and any related

65DOJ has commented negatively on the outcome of board consideration of its stay motions, but has not cited any

support other than one decision of the Transportation Board of Contract Appeals, which does not appear to reflect
the settled law in other boards or the Claims Court,
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claims of fraud in the same proceeding. The Panel believes that coordination of the litigation of
board cases and related fraud allegations -- which today can only be achieved through stays of one
or the other proceeding -- should be facilitated by two procedural amendments to the CDA: first,
the boards should be given authority to transfer a pending appeal to the Claims Court; and,
second, the exclusive jurisdiction of the boards should be broadened to permit trial of a board
matter as a counterclaim in a district court fraud action,

It is the Panel's belief that the first remedy should be available when there is a pending
claim in a board and should be discretionary with the board, Since a transfer to the Claims Court
would defeat the contractor's right to choose a forum to hear its claim, transfer should be used
only when sought by the contractor or the board finds that the efficiency of a single proceeding in
the Claims Court outwcighs the contractor's interest in having the board decide the claim.
Implementation of this recommendation requires adding a new subsection (j) to 41 U.S.C. § 607:

(if) Transfer to the Court of Federal Claims

In order to provide a complete remedy in a single forum.
when a board is advised that a pending appeal may be tainted by
fraud or that fraud may taint the contract under which a pending
appeal is brought, upon the motion of either party. a br f
Contract appeals in its discretion may transfer an appeal to the
United States Court of Federal Claims. All pleadings in the appeal
shall be transferred to the Court of Federal Claims and shall be
deemed to have been filed in that Court as of the date such
pleadings were filed in the board, The Court of Federal Claims
shall be bound by, and shall not reopen, any decision of the board
rendered in the matter being transferred except for good causeshown,

The second remedy is to be used when a fraud claim is filed in a district court and the facts
of that claim overlap substantially with the facts of a contractor's claim, so that efficiency would
be served by a single trial of both matters, In such circumstances, the u,)ntractor should be
allowed to file its claim as a counterclaim in the district court if a counterclaim is otherwise
permissible under the Federal Rules of Civil Procedure. Implementation of this recommendation
requires the following amendment to 41 U.S.C. § 606:

141 U.S.C. §1 606. Contractor's right of appeal to board of
contract appeals

( Within ninety days from the date of receipt of a contracting
officer's decision under section 605 of this title, the contractor may
appeal such decision to an agency board of contract appeals, as
provided in section 607 of this title.

(b)(1) If an action for fraud or false claims has been filed against
the contractor by the United States in a federal district court and_
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claim asserted by the contractor under a contract would constitute a
mandatory or permissive counterclaim in the district court, a
contractor may. within ninety days from the date of receipt of a
contracting officer's final decision under section 605. appeal such
decision by bringina a counterclaim in the district court. If an
appeal on such claim is already pending in a board of contract
appeals. the contractor may within the time for filing counterclaims
inLthe district court action withdraw its board action and refile its
appeal as a counterclaim in the federal district court.

(2) The right of appeal created in this subsection is in addition to
t"'he ig created in subsection (a).

(3) In he event that a contracting officer refuses to .issue a final
¢ision under section 605 because of the pendency of a fraud or

false claims action or investigation, then within 90 days of such
reffisal. the contractor may proceed under paragraph (1) without
obtaining such decision,

Excessive FCA Damages

VII

Amend the FCA to Avoid Unreasonable Penalties

As discussed above, there is dispute as to what constitutes a "claim" for the purpose of
assessing a penalty under the FCA. As the Supreme Court has written, "[t]he legislative history
of the Act offers little guidance on how properly to determine the number of forfeitures." United
States v. Bornstein, 423 U.S. 303, 309 (1976). While Bornstein equated the number of penalties
with the number of prohibited acts committed by the defendant, which was less than the number
of false documents submitted to the Government, it did not purport to finally resolve the
definition of "claim," Moreover, the history of the 1986 amendments suggests that Congress
intended to penalize each invoice submitted under a contract obtained by fraud and perhaps each
false entry in each invoice. 66 Nonetheless, that history also shows that Congress' main concern
was to ensure that there would be some substantial penalty for fraud even where there were no
actual drmages and that Congress never contemplated the situation in which truly ruinous
damages would be imposed on a contractor who was also being taxed with significant treble
damages.67

However a claim is defined, it is clear that the number of claims -- and hence the number
of potential penalties -- bears no necessary relationship to the amount of damages suffered by the
Government. This is particularly so in Government contracting. For example, when the basis of
an FCA suit is an error in an overhead account, each invoice submitted by a contractor under
every open contract can be classified as a "false claim," which the result is that potentially
hundreds of contracts,thousands of claims, and millions of dollars may be in issue even though

66See S. REP. No. 99-562, supra note 12, at 9-10, 1986 U.S,C,C.A.N. at 5274-75,
67See Id at 17, 1986 U.S.C.C.A.N. at 5282.
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actual damages are far less. While the Supreme Court has ruled that Congress may create an
action seeking damages totally unrelated to actual harm as a "civil" matter, it has also noted that
there is a potential for great disproportionality between actual damages and a potential FCA
judgment, a disparity which can in fact amount to criminal punishment.68 See United States v.
Halper, 490 U.S. 435, 446-51 (1989).69

While the United States should recover fully for any damages it may suffer because of a
false claim, the treble damages provisions of the FCA are intended to ensure such recovery. 70

The penalty provisions are intended to deter fraudulent conduct, especially when actual damages
would be nominal. Where actual damages are not nominal, the trebling of those damages deters
as well as compensates, with the result that deterrence is multiplied without any consideration of
the impact of such multiplied deterrence -- and the fear of potentially enormous financial risk -- on
contractors who are emsential to the industrial base. Based on evidence presented to the Panel,
the Panel believes that the fear of ruinous liability for innocent errors or even culpable mistakes of
a single or small group of employees is causing companies to leave (or consider leaving) defense
contracting and is deterring successful commercial contractors from entering the defense market.

As discussed at length in Chapter 8 of this Report, deterrence of entry into the defense
market is at cross-purposes with efforts within DOD to reduce the barriers to commercial-military
integration in order to protect and foster an adequate industrial base during the current defense
build-down. Because of this effect, and the fact that Congress in 1986 did not appear to foresee
the potential for crushing liability created by the enhanced FCA penalty provisions, the Panel
recommends an amendment to the FCA permitting a court to scale down civil penalties that are
disproportionate or excessive. In this regard, the Panel also notes that the FCA has a higher
penalty structure than that used in other enforcement regimes in which a high premium is placed
on deterring wrongful conduct, such as securities fraud (single damages, no penalties), price-
fixing (treble damages, no penalties), or racketeering (treble damages, no penalties). Why
Government contractors should face stiffer penalties than those who fix prices or commit
racketeering through murder and arson for profit is not explained in the FCA's legislative history.

In order to promote commercial-military integration, therefore, the Panel recommends that
31 U.S.C. § 3729(a) be amended to permit courts to limit the total penalties that may be assessed
when the total authorized statutory recovery would be disproportionate to actual damages
suffered by the Government, 7 1 by adding a new subparagraph, as follows:

68 In extreme cases, FCA penalties might also violate the excessive fines clause of the Constitution, See generally
Note supra note 2, at 1089-92.
691n 1lalper, actual damages were found by the district court to be $585. The United States sought penalties of
$130,000. See 490 U.S. at 435. Today, the penalties in the Halper situation would be $325,000 to $650,000.
7°See United States v. 1falper, 490 U.S. 435, 444 (1989), citing United States ex rel. Mvarcus v, Hess, 317 U.S.
537, 551-52 (1943).
71The Panel intends that this proportionality rule apply only to the statutory penalties and not to a court's power to
award double or treble actual damages.
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131 U.S.C. §1 3729. False claims
(a) Liability for certain acts.--Any person who--
(1) knowingly presents, or causes to be presented, to an

officer or employee of the United States Government or a member
of the Armed Forces of the United States a false or fraudulent claim
for payment or approval;

(2) knowingly makes, uses, or causes to be made or used, a
false record or statement to get a false or fraudulent claim paid or
approved by the Government;

(3) conspires to defraud the Government by getting a false
or fraudulent claim allowed or paid;

is liable to the United States Government for a civil penalty of not
less than $5,000 and not more than $10,000, plus 3 times the
amount of damages which the Government sustains because of the
act of that person; provided, however. (i) a court may reduce the
civil penalties a.uthorizd under this section if and to the extent that
actual damages exceed a nominal amount and the court finds the

aggregated amount of such penalties is disproportionate or
eie eac damages suffered by.the United States or

(fijLewpt-4htif the court finds that--
(A) the person committing the violation of this

subsection furnished officials of the United States
responsible for investigating false claims violations with all
information known to such person about the violation
within 30 days after the date on which the defendant first
obtained the information;

(B) such person fully cooperated with any
Government investigation of such violation; and

(C) at the time such person furnished the United
States with the information about the violation, no criminal
prosecution, civil action, or administrative action had
commenced under this title with respect to such violation,
and the person did not have actual knowledge of the
existence of an investigation into such violation; the court
may assess not less than 2 times the amount of damages
which the Government sustains because of the act of the
person.

A person violating this subsection shall also be liable to the United
States Government for the costs of a civil action brought to recover
any such penalty or damages.

(b) Knowing and knowingly defined.-- * A
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6.3.1.5 Relationship to Objectives

These recommendations are consistent with the Panel's objectives concerning acquisition
laws which promote financial and ethical integrity in ways that are not unduly burdensome but
which also permit sound procurement practices. They are also consistent with the Panel's
objectives concerning the expeditious and fair resolution of contract disputes as well as those
concerning the reduction of barriers to commercial-military integration.

6.3.1.6 Proposed Statute

[31 U.S.C. §1 3729. False claims

(a) Liability for certain acts.--Any person who [violates the Act] "', is liable ti the
United States Government for a civil penalty of not less than $5,000 and not more than $10,000,
plus 3 times the amount of damages which the Government sustains because of the act of that
person; provided. however. (i) a court may reduce the civil penalties authorized under this section
if and to the extent that actual damages exceed a nominal amount and the court finds the
aggregated aimount of such penalties is disproportionate or excessive given the actual damages
suffered by the United StateLQr (ii) emeept-hat-if the court finds that--

(A) the person committing the violation of this subsection furnished officials of the
United States responsible for investigating false claims violations with all information
known to such person about the violation within 30 days after the date on which the
defendant first obtained the information;

(B) such person fully cooperated with any Government investigation of such
violation; and

(C) at the time such person furnished the United States with the information about
the violation, no criminal prosecution, civil action, or administrative action had
commenced under this title with respect to such violation, and the person did not have
actual knowledge of the existence of an investigation into such violation; the court may
assess not less than 2 times the amount of damages which the Government sustains
because of the act of the person.

A person violating this subsection shall also be liable to the United States Government for the
costs of a civil action brought to recover any such penalty or damages.

(b) Knowing and knowingly defined.-- A A * 0

131 U.S.C. §1 3730. Civil actions for false claims

(a) Responsibilities of the attorney general.--* * A.

(b) Actions by private persons.--* A* .
(c) Rights of the parties to Qui tam actions.--* * *A.
(d) Award to Qui tam plaintiff.--(l) If the Government proceeds with an action brought

by a person under subsection (b), such person shall, subject to the second sentence of this
paragraph, receive at least 15 percent but not more than 25 percent of the proceeds of the action
or settlement of the claim, depending upon the extent to which the person substantially
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contributed to the prosecution of the action. Where the action is one which the court finds to be
based primarily on disclosures of specific information (other than information provided by the
person bringing the action) relating to allegations or transactions in a criminal, civil, or
administrative hearing, in a congressional, administrative, or Government Accounting Office
report, hearing, audit, or investigation, or from the news media, the court may award such sums
as it considers appropriate, but in no case more than 10 percent of the proceeds, taking into
account the significance of the information and the role of the person bringing the action in
advancing the case to litigation. Any payment to a person under the first or second sentence of
this paragraph shall be made from the proceeds. Any such person shall also receive an amount for
reasonable expenses which the court finds to have been necessarily incurred, plus reasonable
attorneys' fees and costs. All such expenses, fees, and costs shall be awarded against the
defendant.

(2) If the Government does not proceed with an action under this section, the person
bringing the action or settling the claim shall receive an amount which the court decides is
reasonable for collecting the civil penalty and damages. The amount shall be not less than 25
percent and not more than 30 percent of the proceeds of the action or settlement and shall be paid
out of such proceeds. Such person shall also receive an amount for reasonable expenses which
the court finds to have been necessarily incurred, plus reasonable attorneys' fees and costs, All
such expenses, fees, and costs shall be awarded against the defendant,

(3) Whether or not the Government proceeds with the action, if the court finds that the
action was brought by a person who planned and initiated the violation of section 3729 upon
which the action was brought, then the court may, to the extent the court considers appropriate,
reduce the share of the proceeds of the action which the person would otherwise receive under
paragraph (1) or (2) of this subsection, taking into account the role of that person in advancing
the case to litigation and any relevant circumstances pertaining to the violation, If the person
bringing the action is convicted of criminal conduct arising forom his or her role in the violation of
section 3729, that person shall be dismissed from the civil action and shall not receive any share of
the proceeds of the action, Such dismissal shall not prejudice the right of the United States to
continue the action, represented by the Department of Justice.

(4) If the Government does not proceed with the action and the person bringing the action
conducts the action, the court may award to the defendant its reasonable attorneys' fees and
expenses if the defendant prevails in the action and the court finds that the claim of the person
bringing the action was clearly frivolous, clearly vexatious, or brought primarily for purposes of
harassment,

(5) A court may reduce or eliminate the compensation which would otherwise be duga
relator under this subsection (d) if the relator actively furthered the violations which are the
subject of an action brought under subsection (b). A court may also reduce or eliminate
compensation which would otherwise be due a relator under this subsection (d) if the relator has
failed promptl o bring violations to the Goverment's attention after the relator was aware oi
facts estlbiishing such violations,

(e) Certain actions barred.--(1) No court shall have jurisdiction over an action brought
by a former or present member of the armed forces under subsection (b) of this section against a
member of the armed forces arising c. t of such person's service in the armed forces.

(2)(A) No court shall have jurisdiction over an action brought unr,,r subsection (b) against
a Member of Congress, a member of the judiciary, or a senior execu "ranch official if the
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action is based on evidence or information known to the Government when the action was
brought.

(B) For purposes of this paragraph, "senior executive branch official" means any officer or
employee listed in section [sic] paragraphs (1) through (8) of section 101(f of the Ethics in
Government Act of 1978 (5 U.S.C.App.).

(3) In no event may a person bring an action under subsection (b) which is based upon
allegations or transactions which are the subject of a civil suit or an administrative civil money
penalty proceeding in which the Government is already a party.

(4)(A) No court shall have jurisdiction over an action under this section based upon (j the
pblie-disclosure of allegations or transactions in a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government Accounting Office report, hearing, audit, or
investigation, or from the news media, (ii) any document created by the federal Government. (iii)
facts in the possesion of the Department of Justice: or (iv) matters which are or have been the
-suh¢et of any investigation or audit by or on behalf of the federal Governmntn, unless the action
is brought by the Attorney General or the person bringing the action is an original source of the
information.

(B) For purposes of this paragraph, "original soui e" means an individual who has direct
and independent knowledge of the information on which material allegations to be made in any
action brought under this section are based and has voluntarily provided the substantially all
evidence and information supporting such allegations to the Government before filing an action
under this section which is based on such allegations the -infeoation.

(5) No court shall have iurisdiction over an action under subse!;ction that ii.s1 idn
wholp orQin part. upon information obtained in the .prformance of Federal Government
employment.

(6) No court shall have jurisdiction over an action under subsection (b) of this section that
is based in material part upon information obtained from or as a conseQuenc of the preparation
or submittal by a conttactor for purposes of a voluntary disclosure under a Government voluntary
disclosure program.

(f) Goveri..nent not liable for certain expenses.--* * *
(g) Fees and expenses to prevailing defendant.--* *
(h) * * *.

141 U.S.C. §1 605. Decision by contracting officer --A A A.

(5) Any failure by the contracting officer to issue a decision on a contract claim within the period
required, including refusal by the contracting ocer to issue a decision on a claim because of a
suspicion or allegation of fraud. will, notwithstanding the provisions of subsection (a). be deemed
to be a decision by the contracting officer denying the claim and will authorize the commencement
of the appeal or suit on the claim as otherwise provided in this chapter. However, in the event an
appeal or suit is so commenced in the absence of a prior decision by the contracting officer, the
tribunal concerned may, at its option, stay the proceedings to obtain a decision on the claim by the
contracting officer.
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[41 U.S.C. §1 606. Contractor's right of appeal to boprd of contract appeals
(g) Within ninety days from the date of receipt of a contracting officer's decision under section

605 of this title, the contractor may appeal such decision to an agency board of contract appeals,
as provided in section 607 of this title.

(b)(1) If an action for fraud or false claims has been filed against the contractor by the United
States in a federal district cburt and a claim asserted by the contractor under a contract would
constitute a mrnndatory or permissive counterclaim in the district court. a contractor may within
ninety days from the date of receipt of a contracting officer's final decision under section 605
appeal such decision by bringing a counterclaim in the district court. If an appeal on such claim is
already pending in a board of contract appeals, the contractor may within the time for filing
counterclaims in the district court action withdraw its board action and refile its appeal as a
counterclaim in the federal district court.

(2) The right of appeal created in this subsection is in addition to the right created in subsection
(a)1

(3) In the event that a contracting officer refuses to issue a final decision under section 605
because of the pendency of a fraud or false claims action or investigation, then within, 90 days of
such refusal, the contractor may proceed under paragraph (1) without obtaining such decision.

[41 U.S.C. § 1 607. Agency boards of contracts appeals

(a) Establishment; consultation; Tennessee Valley Authority

(b) Appointment of nmembers; chairman; compenation

(c) Appeals; inter-agency arrangements

(d) Jurisdiction

Each agency board shall have jurisdiction to decide any appeal from a decision of a
contracting officer (1) relative to a contract made by its agency, and (2) relative to a contract
made by any other agency when such agency or the Administrator has designated the agency
board to decide the appeal. In exercising this jurisdiction, the agency board is authorized to grant
any relief that would be available to a litigant asserting a contract claim in the United States
Claims Court.
(e) Decisions

(f) Accelerated appeal disposition

(g) Review

(h) Procedural guidelines

(i) Proceeding when fraud is alleged
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If fraud is suspected or alleged in connection with a claim for which an appeal is pending
before the United States Court of Federal Claimns or board of contract appeals. the Court or board
may in its discretion proceed with the processing of the claim even if the contracting officer
refuses to render a final decision.
U) Transfer to the Court of Federal Claims

In order to provide a complete remedy in a single forum. when a board is advised that
pending appeal may be tainted by fraud or that fraud may taint the contract under which a pending
appeal is brought. upon the motion of either party. a board of contract appeals in its discretion
may transfer an appeal to the United States Court of Federal Claims, All pleadings in the appeal
shall be transferred to the Court of Federal Claims and shall be deemed to have been filed in that
Court as of the date such pleadings were filed in the board. The Court of Federal Claims shall b?
bound by. and shall not reopen. any decision of the board rendered in the matter being transferred
except for good cause shown.
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6.3.2. 31 U.SC. §§ 3801 - 12

Administrative Remedies for False Claims and Statements

6.3.2.1. Summary of the Law

The Program Fraud Civil Remedies Act of 1986 provides the United States with an
administrative remedy for false claims and statements and with a process for the collection of
penalties for fraud or false statements of $150,000 or less.

Section 3802 establishes a civil penalty of not more than $5,000 for each false claim,
statement, or omission of material fact which would amount to a false claim or statement. In the
case of false claims, that section also provides for an assessment of not more than twice the
amount of the false claim.

Section 3803 sets up a three-part procedure of investigation, determination, and
administrative hearing prior to a finding of liability. That section also provides that notice of the
agency's intention to refer the allegation for hearing be given to the Attorney General and permits
administrative review in accordance with the statute.

Section 3804 provides that the official investigating the allegations be vested with
documentary subpoena power and that the "presiding" (hearing) officers have the power to
subpoena testimony and documents. This section also gives district courts jurisdiction to issue an
enforcement order for any subpoena, buttressed by the potential sanction of contempt of court.

Section 3805 provides for judicial review in accordance with the statute, and section 3806
sets out procedures for the collection of civil penalties and assessments.

Section 3808 provides a statute of limitations of six years after the claim or statement was
made, or three years to begin enfor cement action on a pena•ty.

6.3.2.2. Background of the Law

The Program Fraud Civil Remedies Act was established as a new chapter to Title 37 of the
U.S. Code in 1986 through the Budget Reconciliation Act of that year. 1 The enunciated purpose
of the statute was to provide an administrative remedy for Federal agencies experiencing such
problems and to provide due process protections to those subject to such administrative
remedies. 2

'Pub. L. No. 99-509, § 6103, 100 Stat. 1934, (1986).
21d.
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6.3.2.3. Law in Practice

This statute has been implemented in DOD Directive 5505.5, dated August 30, 1988, and
through regulations of the various services.3

A September, 1991 GAO report studied the implementation of the Act in eight Federal
agencies. The GAO found that as of September 30, 1990, seven of those agencies had referred a
total of 41 cases to the Department of Justice for approval of administrative action. 4 Thirty-nine
of these cases had been approved as of May 31, 1991, resulting in resolution in the total amount
of $327,604.5 As of the date of the report, DOD had resolved only one case out of 105 reviewed
and 15 referrals.6 A recent inquiry to the DOD Inspector General's Office indicated that, as of
December 21, 1992, no further DOD cases have been resolved. 7

The GAO report provided a survey of reasons for what it perceived was a failure to use
administrative remedies under the Act more frequently. Many of the responses referred to the
cumbersome, time consuming and costly nature of the Act's procedures in relationship to the
amount which could be recovered. 8

6.3.2.4. Recommendation and Justification

No Action

Because this statute was riot implemented in all of the services until fairly recently, the
Panel felt that there is insufficient experience with the entire process to be able to critically
evaluate how it functions, There have been no hearings under the statute in DOD, and in only one
case has DOD collected penalties, For those reasons, no action is recommended,

6.3.2.5. Relationship to Objectives

This statute promotes the integrity of defense procurement without being unduly
burdensome,

3 See, e.g., Air Force Regulation 123-2.
4pRtR Am FRAUD: IMPLEMENTATION OF THE PROGRAM FRAL;D CIVIL REMEDIES ACT OF 1986, GAO/AFMD-91-73,
Sept. 13, 1991.
5 d. at6.61d.,
7 Telephone interview with David Stuart, Office of the DOD IG (Dcccmber 21, 1992).
8PROORAM FRAUD: IMPLEMENTATION OF THE PROGRAM FRAUD CIVIL REMEDIES AcT oF 1986, GAO/AFMD-91-73
18-19, Sept. 13, 1991.
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6.3.3. 41 U.S.C. § 604

Fraudulent claims

6.3.3.1. Summary of the Law

This statute is a section of the Contract Disputes Act. 1 It dictates that if it is determined
that, due to a misrepresentation of fact or fraud, a contractor is unable to support any part of a
claim, the contractor will be liable to the Government for an amount equal to that part which is
unsupportable in addition to all of the costs of reviewing that part of the claim. A contractor is
liable under this section for six years from the misrepresentation of fact or fraud.

6.3.3.2. Background of the Law

This section was made part of the Contract Disputes Act to discourage the practice of
"horse-trading," whereby a claim is inflated and submitted as a negotiating tactic.2 The statute
was also meant to be separate from, and used in concert with, other remedies such as those
provided by the False Claims Act. 3

6.3,3.3. Law in Practice

This statute has been implemented in FAR 33.209, which requires the contracting officer
to refer evidence that any part of a claim is unsupportable due to fraud to the agency official
responsible for fraud investigations.

Questions have arisen whether the contracting officer has the authority to issue a final
decision concerning a contractor's liability under this statute and whether the boards of contract
appeals have jurisdiction over disputes concerning enforcement of this statute. While there have
been differing board decisions on the issue, one of the most recent cases decided by the
Department of Transportation Contract Appeals Board held that the legislative history indicated
that the Congress did not intend the board to be totally devoid of jurisdiction in this area, and that
although the board may not have jurisdiction to decide whether fraud occurred, it may have
jurisdiction to consider issues that are related to, but are actually separate from, fraud issues
pending in a concurrent FCA proceeding. 4 The effect of fraud proceedings on CDA jurisdiction
is explored at greater length in the decussion of the FCA at Chapter 6.3.1. The Panel makes no
recommendation to amend 41 U.S.C. § 604.

1Contract Disputes Act of 1978, Pub. L. No. 95-563,§ 5, 92 Stat, 2384, (1978).

2S, REP. No, 1118, 95th Cong. 2d Seass. 20 (1978).
31d.
4 s'ee TDC Management Corp., 90 3CA 22,627 (DOTBCA 1990).
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6.3.3.4. Recommendation and Justification

Retain

This statute should be retained as it affords the Government an additional administrative
remedy to recover the costs of unsupportable claims or portions of claims, as well as an avenue to
recover the costs of their review.

6.3.3.5. Relationship to Objectives

This statute promotes the integrity of defense procurement without being unduly
burdensome,
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6.4. Ethics

6.4.0. Introduction

Few topics have drawn more persistent attention during the past decade than the laws
prescribing the ethical conduct of those engaged in acquisition. Defense contracting has long
been prominent in public attention if only for its enormity. More recently conflicts of interest, of
any sort and suspected at any level of American government, have come to merit headlines.
Whenever these themes have crossed, the ethical conduct of defense procurement officials has
become the lightning rod for extraordinary attention, frequently unwarranted suspicion, and a
number of ill-starred efforts to enact corrective legislation.

The Panel's review of this topic is not original. It follows in the path of studies pursued in
far greater detail by ethics commissions and procurement commissions over several decades; by a
host of public and private organizations that contributed to the development of major ethics
reform legislation enacted in 1962, 1978, and 1989; and by a long series of independent studies
and congressional reviews.

The most recent comprehensive study was conducted by the President's Commission on
Federal Ethics Law Reform, whose 1989 report1 became the foundation for the Ethics Reform
Act of the same year, That 1989 Act made a multitude of thoughtful changes to the principal
body of federal ethics laws contained in 18 U,S,C. Sections 201-209, and has been applauded for
harmonizing those sections into an effective and understandable set of rules. In passing the 1989
Act, however, Congress stopped short of adopting several recommendations that would have
repealed a number of procurement-related ethics statutes. Instead, after a period of suspension
that did not yield agreement on appropriate changes, those provisions have returned to effect and
were a major focus of this Panel's consideration,

Every study of the federal ethics laws has concluded by acknowledging the futility of
relying upon legal compulsion to promote ethical government. Ethics do not lend themselves to
legislation because laws cannot begin to define the endless variations of fact and circumstance that
separate proper from improper behavior, Ethics is fundamentally a code of conduct -- by
definition, an ethos, It can be imbued by instruction and by example, but individual laws can at
best 'unction as occasional out-of-bounds flags; they cannot regulate the play,

Ethics laws have also proven to be extraordinarily difficult to write. As the Bar of the City
of New York characterized the problem in its landmark 1960 report, most ethics laws tend to be
anticipatory, and we have proven to be chronically inept at writing anticipatory laws.2

A law forbidding bank robbery, for example, is perfectly straightfbrward; it punishes
precisely the act sought to be discouraged -- robbing banks. But it is an entirely different

IRMPORT OF TIlE PRESIDENT'S COMMISSION ON FEI)ERAL ETIncs LAW REFORM, To SERVE WITtH HONOR, 1989,
2 REPORT OF TIlE SPECIAL COMMISSION OF TIlE ASSOCIATION OF THE BAR OF 'rile CITY OF NEW YORK, CONFLICT OF

INTERES'I' AND TI iE• FEI)FoIRAI. SERVICE, 1960,
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challenge to draW, clear and enforceable laws that will discourage persons from being tempted to
rob banks, or., ri-.,, ,!ifficult yet, from app, .-,•g go the public as if they might be tempted to rob
them.

Yet that is precisely the indirection we apply in most of our contemporary ethics
legislation: we identify suspicious persons and instruct them to stay away from banks. Unable to
articulate precisely what mischief con-erns us in the event a m:ii na., officer takes a retirement job
with a defense contractor, we simply forbid him from taking a job. Other officials, whom we
distrust slightly less, we oblige to submit periodic reports of their whereabouts. In trying to
incorporate specificity into two recent procurement ethics laws the result was hopelessly
incomprehensible. Upon later acknowledging as much and failing to agree on anything clearer,
the solution was further indirection by providing applicants a guaranteed interpretation of the law
issued by a government lawyer.3

Predictably, the ethics laws are frequently responses to isolated problems. They may be
enacted with less than perfect appreciation of their full effect and utility, and once enacted they
are invariably difficult to repeal. Reproduced below are two charts depicting those applicable to
defense acquisition. Some are, laws of general application and others affect only persons engaged
in acquisition, or defense acquisition, or who merely retired as military officers. These charts
effectively illustrate the way piecemeal legislation has, with the very best of intentions, erected a
complex pyramid of laws addressing the same or closely related conduct. They begin at the top
with the ethics laws of general application and descend into progressively greater specificity and
detail. As described by the Director of the Office of Government Ethics:

Little by little, rule by rule, we have addressed a problem here and a
problem there with a quick statutory fix, stacking one on top of
another until we have reached a point today that an employee who
sincerely wants to do the right thing simply cannot understand what
it is he has to do to comply. When we began to recognize that even
sophisticated employees could not possibly cope, we actually did
not then try to simplify the law, Instead what we ended up doing
was enhancing the practice of the attorneys in the agencies, We
gave confused employees statutory entitlements to safe harbor
opinions to make sure they would not be fired, fined, or prosecuted
in some way.4

3These "safe harbor" opinions interpret provision of 10 U.S.C, § 2397b and 41 U.S.C. § 423.
4Testimony of Stephen D. Potts before the Investigations Subcommittee of the Committee on Armed Services,
House of Representatives, Hearings on Revolving Door Issurcs and Post-Employment Restrictions, May 9, 1991,
H.R. 102-32, 102d Congress, 1st Session.
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FIG. 6-B: RESTRICTION'S GOVERNING GiFrS AND EMPLOYMENT DISCUSSIONS

Nearly all these laws overlap another in some particular, and whereas a degree of
redundancy might otherwise be tolerable, the propriety of a given event becomes nearly
impossible to measure when two laws apply competing tests to the same situation, Each of these
laws, standing alone, serves a useful purpose, but all of thenm together, working just slightly at
cross purposes, have generated an appreciable impediment to defense acquisition.
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As with many of the procedures and requirements addressed in this report, industry and
Government have come to tolerate these special ethics restrictions as another unavoidable cost of
doing business with the Government, or of working for it. Thousands of legal opinions have been
exchanged and tens of thousands of certifications have been executed and filed, the dollar costs of
which will never be precisely measured.

But in many ways these laws all inflate the cost of Government. Some of them, like
portions of the Office of Federal Procurement Policy Act, cripple the conduct of legitimate
business with imprecise limitations on information exchange and high penalties for error, Some
are identified as contributing to the steady worsening of Government recruitment that the Volcker
Commission called the "quiet crisis." 5

And most of these special-purpose restrictions are working the margins of enforcement.
They apply to but a fraction of situations that are not already addressed by general-purpose
statutes elsewhere. Yet in their earnest efforts to reach that final fraction and cure the abuse of
the moment, they cast a net so wide that it snares and hobbles a larger population.6 As
characterized in a recent report by the National Academy of Sciences:

The recent efforts to create a scandal-proof government have gone so far
that they, on balance, do more harm than good .... Some of these ethics reforms,
especially recent attempts to purify the procurement process by imposing broad
post-government employment restrictions, afford little ethical protection at very
high cost -- a bad bargain for the government and a bad bargain for the public, 7

In reviewing these laws the Panel has been sensitive not just to their direct and indirect
effects on the acquisition process, but to the important role they play in maintaining the
confidence in defense management that is so crucial to public support for all defense programs,
Public perceptions of impropriety must be addressed just as surely as actual conflicts of interest,

The Panel has been equally impressed, however, by the unanimity of opinion that the
present maze of pyramided laws has surpassed even the most conscientious efforts to understand
them, The vast majority of government and industry employees want to follow the law -- and to
do so to the letter -- but they are confronted with a labyrinth of restrictions so unclear, and
bearing such catastrophic penalties, that the safest conduct is often to do nothing at all.

5 NATIONAL COMMISSION ON THE PUBLIC SERVICE, LEADERSHIP FOR AMERICA: REBUILDING THE PUBLIC SERVICE,
'rHE REPORT OF TIlE NATIONAL COMMISSION ON THE PUBLIC SERVICE, (1989).
6Deswribing the "I11 Wind" investigations to an audience of federal law enforcement officials, chief prosecutor
Henry E, Hudson, United States Attorney for the Eastern District of Virginia, stated: "I begin all my speeches on Ill
Wind the 3ame way, If Ill Wind proved anything, It is that there is not wholesale corruption in defense
procurement. Ninety-nino percent of all men and women involved with procurement in our Department of Defense
are honest, decent, hard-working people, Ill Wind is about that other one percent, That's all," Speech at the
Attorney General's Procurement Fraud Conference, Washington, D.C., May 24, 1990.
7 REPORT OF THE NATIONAL ACADEMY OF SCIENCES, SCIENCE AND TECHNOLOGY: LEADERSHIP IN
AMERICAN GOVERNMENT; ENSURING THE BEST PRESIDENTIAL APPOINTMENTS 32.
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Laws so fundamental to good Government should not be its most obscure, nor should
they require, as lamented by the Director of the Office of Government Ethics, the regular
guidance of a Philadelphia lawyer. 8 We believe there are a number of changes that could be made
to clarify these rules without weakening them,

8Hearing Before the Senate Committee on Governmental Affairs, Subcommittee on Oversight of Government
Management, 102d Cong., lst Sess. (1991).
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6.5. Gifts and Gratuities

6.5.0. Introduction

Defense procurement employees are subject to the following remarkable accumulation of
laws and regulations on the acceptance of gifts:

* 18 U.S.C. § 201(b), the bribery statute, which forbids accepting something of value in
return for an official act;

* 18 U.S.C. § 201(c), the criminal gratuities statute, which forbids accepting something
of value because of offlicial duties;

a 5 U.S.C. § 7353, the recently enacted civil gift statute, which forbids accepting
something of value from specified sources seeking Government business;

• 41 U.S.C. §§ 423(a)(2) and (b)(2), which forbid gifts from competing contractors to
procurement officials during the conduct of a procurement;

* 18 U.S.C. § 209, which forbids outside supplementation of salary for performing
Government duties;

* 10 U.S.C. § 2207, which, through the gratuities clause, provides for contract
termination and administrative penalties against contractors who extend gifts to
officials; and

e 5 C.F.R. § 2635, the new standards of conduct regulation, whose gift rules apply to all
executive branch employees.

As directed by executive order, the Office of Government Ethics (OGE) recently issued a
single standards of conduct regulation applicable uniformly to every employee and military officer
of the executive branch. 1 It addresses at length the acceptance of gifts and gratuities, constructs
for the first time a comprehensive set of rules applicable equally to patent examiners and contract
negotiators and, under OGE's broad regulatory charter, provides for consistent gift interpretations
under 5 U.S.C. § 7353 and 18 U.S.C. § 201(c). Thus, by virtue of law and newly issued
regulation, every executive branch employee except those in procurement, regardless of rank or
responsibilities, will shortly be subject to the same set of understandable gift rules.

Those employees with procurement responsibilities face an additional restriction. 41
U.S.C. § 423(a)(2) forbids i competing contractor from offering, and subsection (b)(2) forbids a
procurement official from accepting, anything of value during the conduct of a procurement.
These portions of the procurement integrity amendments to the OFPP Act rely for their
definitions on a unique set of terms prescribed by law and amplified in the Federal Acquisition

lFed. Reg. Vol, 57, No. 153 of Friday, Aug. 7, 1992, to be codified at 5 C.F.R. § 263;,
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Regulation. 2 "Procurement Officials" for these purposes are a small but variable subset of those
involved in procurement; they acquire their special status and become subject to the restrictions of
section 423 by performing any of several specified procurement duties within a calendar period
that embraces the "conduct of a procurement."

Endeavoring to rationalize the rules then in effect, the FAR initially applied an agency's
regular gift rules under section 423(b)(2), but by amendment in 1989, Congress rejected that
approach and specified that there be only a "single uniform Government-wide exclusion at a
specific dollar amount,"3 The FAR thereafter fixed that amount at $10.

Under the uniform OGE regulations recently issued, all other executive branch employees
and procurement officials will soon work under common rules recognizing that factors like
personal and family relationships, awards, conferences, and professional gatherings realistically
deserve special treatment. The new rules also discard pages of fine print exceptions in favor of a
fiat rule permitting de minimis gifts and defining de minimis as $20, with a $50 annual cap on
gifts from any one source. On the other hand, for the periods they are also subject to section 423,
some of these employees will be subject to the OGE rules plus the far narrower gift rules in the
FAR that under no circumstances permit more than a $10 gratuity during the conduct of a
procurement,

The Panel believes the rules should be uniform. Heretofore, agencies had been free to set
their own rules on the acceptance of gratuities, and the restrictions of section 423 appear to have
been intended to bring a degree of consistency to widely varying agency standards, With the
racent enactment of 5 U.S.C. § 7353 and the publication of the uniform OGE rules at 5 CYF,R.
§ 2635, that objective is achieved. Vested with the responsibility to make such a determination,
OGE found no reason to treat procurement personnel under a special or more restrictive gift rule,
and on that the Panel agrees.

Because of the confusion that will arise after the OGE rules take effect on February 3,
1993, the Panel recommends that. sections 423(a)(2) and (b)(2) promptly be repealed. The Panel
helieves there remain more than sufficient incentives for contractor compliance with the OGE
rules, including the suspension and debarment process; the procedures for contract termination
and assessment of administrative penalties under 10 U.S.C. § 2207 and the Gratuities clause; and
civil or criminal prosecution for illegal supplementation of oalary under 18 U.S.C. § 209. With the
additional effect of the criminal bribery and gratuities provisions at 18 U.S.C. § 201(b) and (c)
and the gift statute at 5 U.S.C. § 7353, more than adequate protection would remain.

248 CFR. 3.104.
3 P1b. L, No. 101-189, DivA, Title VIII § (a)(4), 103 Stat. 1496,
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6.5.1. 18 U.S.C. § 201

Bribery of public officials and witnesses

6.5.1.1. Summary of the Law

This statute contains both the criminal bribery provision and the criminal gratuities
provision.

Section (b), the bribery statute, prohibits anyone from:

(1) corruptly giving or promising to give anything of value to a
public official or a selected public official, or promising that official
to give something of value to a third party with the intent to
influence him to do any official act, to commit fraud on the United
States, or to do or omit doing anything in violation of that person's
lawful duty, and

(2) as a public official corruptly demanding, receiving, or accepting
anything of value personally or for a third party in return for doing
any official act, for committing fraud on the United States, or doing
or omitting to do anything in violation of his lawful duty.

Section (c), the gratuities statute, prohibits anyone from:

(1) giving or promising to give anything of value to a public official
or a selected public official for any act performed or to be
performed by that official or,

(2) as a public official or former or selected public official seeking,
receiving or agreeing to accopt anything of value personally for any
official &,.t or for testimony as a witness (not to include reasonable
compensation for time lost or standard expert witness fees),

The penalty for commission of these acts is imprisonment for not more than two years
and/or a fine under Title 18,

6.5.1.2. Background of the Law

The bribery and gratuities statutes which existed before consolidation in the Bribery, Graft
and Conflicts of Interest Act of October 23, 1962,1 consisted of 13 sections which were
applicable to various categories of Federal employees including Members of Congress, judges,

IPub. L. No. 87-849, 76 Stat. 1119 (1962).
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and other officials.2 The aim of the 1962 consolidation was to bring these categories together
under a single term "public official" which would include officers and employees of the three
branches of Government. 3 The revision also introduced the concept of forbidding bribery for acts
which would benefit a third party, and contained a prohibition for bribery for testimony at a
proceeding or trial.4

The statute was amended in 1970 to add the District of Columbia Delegate to the
definition of "public official,"5 and in 19866 to conform the statute to clarifications made in the
Bank Bribery Amendment of 1985.

6.5.1.3. Law in Practice

By the terms of subsection (b) of the statute, bribery is characterized by a corrupt intent.
There must be an established expectation on the part of the offeror or solicitor of the bribe that it
will bring about the official act that the offeror of the bribe desired, 7 The act of bribery must take
place while one is, or has been selected to be, a public official, 8 and where there is an
understanding that there is a quidpro quo for the bribe in the actions of the public official. 9 In
contrast, the gratuities statute may be used in situations where proof of corrupt intent falls short
or where there is no understanding or expectation of a specific quidpro quo on the part of both
the offeror of the bribe and the public official, 10

The provisions of 5 C.F.R. § 2635 subpart B, implement the statutory ban on accepting
gratuities. Subpart B specifically states that unless a gift is accepted in return for being influenced
to perform an official act, gifts accepted under the standards and exceptions enumerated in that
subpart "shall not constitute an illegal gratuity otherwise prohibited by 18 U.S.C. §
201(c)(I)(B).''11

No comments were received concerning this statute and the Panel has not uncovered any
problems which should be remedied through a statutory change.

2S. REP, No. 2213, 87 Cong., 2d Scsse, reprinted in 1962 U.S.C.C.A.N, 3852, 3857,
31d.
41d.
5 Pub, L, No, 91-405, Title II, § 204(d)(1), 84 Star, 853 (1970),
6 pub. L. No, 99-646, § 46, 100 Stat, 3601-3604 (1986),
7US. v. Brewster, 506 F.2d 62, (D.C, Cir. 1974), U.S. v. Niederherger, 580) FA2d 63(3rd Cir, 1978) cert. denied,
439 U.S. 980 (1978).
8US, v, Loschlvo, 531 F.2d 659(2d Cir. 1976).
9US. v. Evans, 572 F.2d 455, (5th Cir. 1987) cert. dented 439 U.S. 870 (1978).
10Md.
115 C.F.R. § 2635.202.
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6.5.1.4. Recommendation and Justification

Retain

The Panel recommends that 18 U.S.C. § 201 (b) and (c) be retained. These provisions are
the foundation for most of the Federal standard against bribes and gratuities.

6.5.1.5. Relationship to Objectives

This statute promotes the integrity of defense procurement without being unduly
burdensome.
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6.5.2. 18 U.S.C. § 202

Definitions

6.5.2.1. Summary of the Law

This section contains definitions applicable to various sections in Chapter 11, Title 18.

Subsection (a) defines a "special Government employee"I as an officer or employee of the
executive or legislative branch who is retained, designated, appointed, or employed to perfbrm
with or without compensation, for not to exceed 130 days in any period of one year, A reserve
officer of the armed forces or National Guard is a special Government employee while on active
duty solely for training, but when voluntarily serving a period of extended active duty in excess of
130 days is an officer of the United States unu.. sections 203, 205 through 209, and 218;
however, if he is serving involuntarily he is a special Government employee. For the purposes of
these sections, an enlisted member of the Armed Forces is not a special Government employee.

Subsection (b) defines "official responsibility"2 as the direct administrative or operating
authority, whether intermediate or final, and either exerciseable alone or with others, and either
personally or through subordinates, to approve, disapprove, or otherwise direct Government
action.

Subsection (c) excludes the President and Vice President of the United States, Members
of Congress, and Federal judges from the terms "officer" and "employee. "3

Subsections (d) defines "Member of Congress" and Subsection (e) specifies which entities

are included in the "executive branch," the "judicial branch," and the "legislative branch,"

6.5.2.2. Background of the Law

The Bribery, Graft and Conflicts of Interest Act of October 23, 1962, consisted of 13
sections applicable to various categories of Federal employees, including Members of Congress,
judges, and other officials. 4 The aim of the 1962 consolidation was to bring these categories
together under common terminology that would include officers and employeea of the three
branches of Government.5 Congress recognized that most of the conflict of interests laws which
existed before the act were enacted in the 19th century when serving as a temporary or
intermittent employee was rare and the conflict of interest laws were directed at regular
Government employees. 6  However, Congress noted in enacting rules for intermittent

IThe definition of "special Government employee" applies to §§ 203, 205, 208 and 209 of Title 18.
2 The definition of "official responsibility" applies to §§ 205, and 207 of Title 18.
3 The terms "officer" and "employee" apply to §§ 203, 205, 207 through 209, and 218 of'Iitlc 18.
4 Pub. L. No. 87-849, 76 Stat. 1119 (1962).
5 S. REP.No. 2213, 87 Cong., 2d Sess., reprinted in 1962 U.S.C.C.A.N. 3852, 3856.
61d. at 3854
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Government employees that significant studies had pointed out that this group of prospective
employees had been reluctant to serve because they would have to comply with the same, more
restrictive, conflict of interest standards as long term employees.7 The challenge was to find a
way to facilitate the employment of intermittent employees, which would allow Congress to
abandon the practice of granting ad hoc statutory exemptions, without relaxing ethical standards
or allowing conflicts of interest to exist.8 Thus, Congress, for the first time, comprehensively
addressed the problem by creating a new group of temporary officials and employees who, based
upon their limited number of days of Government service within a specific period, would be
designated as "special Government employees," specifying standards that are less in some cases
than regular employees.

The term "official responsibility" was defined in the original act,9 The statute was
amended in 1970 to add the District of Columbia Delegate to the definition of "public official," 10

and in 1986, to conform the statute to clarifications made in the Bank Bribery Amendments Act
of 1985.11

6.5.2.3. Law in Practice

The definition of "special Government employee" has been incorporated into the recently
published Office of Govwrnment Ethics Standards of Ethical Conduct regulation in section
2635,102.12 No comments were received concerning this statute and the Panel is aware of no
problems that should be remedied through a statutory change.

6.5.2.4. Recommendation and Justification

Retain

The Panel recommends that 18 U.S.C. § 202 be retained. It provides definitions vital to
the construction of the bribery, gratuities, and conflict of interest statutes.

6.5.2.5. Relationship to Objectives

This statute promotes the integrity of defensc procurement programs without being unduly
burdensome,

7Id, at 3854-54.
81d. at 3857-58,
9Pub. L. No, 87-849 § 202(b), 76 Stat. 1119 (1962).
10Pub. L. No. 91405, Title II § 204(d)(1),84 Stat.852 (1970).
1 Pub. L. No. 99-646 § 46,100,Stat.3601(1986),
125 C.F.R. § 2635.102(1).
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6.5.3. 18 U.S.C. § 203

Compensation to Members of Congress, Officers, and Others in
Matters Affecting the Government

6.5.3.1. Summary of the Law

Section (a) of the statute prohibits officers and employees of the three branches of
Government, as well as Members of Congress, Delegates, Resident Commissioners, and Federal
Judges, from demanding, seeking, or agreeing to accept compensation for representational
services in relation to any proceeding, application, request for a ruling or determination, contract
claim, controversy, charge, accusation, or arrest in which the United States is a party or has a
direct and substantial interest before any agency, department, court, officer, or military
commission, Subsection (a)(2) prohibits anyone from knowingly giving, promising, or offering
compensation to these persons for representational services. Subsections b(1) and (2) prohibit
these activities relating to officers and employees of the District of Columbia, Subsection (c)
provides that the prohibitions above shall apply to special Government employees only in relation
to the particular matter in which the special Government employee participated personally and
substantially, or which was pending in the department or agency in which the employee was
serving, and shall not apply at all if the employee served no more than 60 days.

The penalty for commission of these acts is set out in section 216 of Title 18.

6.5.3.2. Background of the Law

This provision was enacted as a part of the Bribery, Graft and Conflicts of Interest Act of
October 23, 1962.1 It replaced the former section 18 U.S.C. § 281 which had its origins in a
statute which was a reaction to Civil War influence peddling scandals. 2 The legislative history of
this very early ethics statute indicates that Congress was concerned with preventing Government
officials from being paid to "advocate" before departments and bureaus of the Government. 3 The
new section repeated the older section's prohibition on Government officials receiving
compensation for influence peddling while in office but made a new exemption for special
Government employees. 4

Subsequent amendments expanded the coverage of section 203 to employees and officials
of the District of Columbia Government 5 and added certain limited exceptions to the section's
applicability. 6

IPub, I,, No. 87-849, 76 Stat. 1119 (1962).
2 Act of June 11, 1864, ch. 119, 13 Stat. 123,
3 United States v. Myers, 692 F.2d 823, 854 (2nd Cir.1982).
4Pub. L, No. 87-849, § 203(c) 76 Stat. 1119 (1962).
5Pub. L. No. 99-646, § 47(a), 100 Stat. 366 (1986).
6Pub. L. No. 101-194, § 402(10), 103 Stat. 1748 (1989) added subsections(d) and (e). Subsection (d) exempts
certain representations made on behalf of family members or to carry out the duties of an executor or guardian,
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6.5.3.3. Law in Practice

Section 203 is distinguished from other statutes prohibiting public corruption and conflict
of interests by its emphasis upon prohibiting receiving or giving compensation for
"representational services." However, courts have differed in the breadth of their reading of the
meaning of what constitutes representation before an agency. In United States v. Evans,7 the
Fifth Circuit Court of Appeals gave what is now section 203(a)(1) a broad reading, finding that a
Department of Health Education and Welfare (HEW) student loan collection supervisor could be
justly convicted of violating that section based upon evidence that the supervisor had received
money from a student loan collection agency with which he dealt throughout his employment at
HEW. The only evidence of representational activity was the defendant's attempt to facilitate the
employment of the collection agency's managers at HEW. The court held that section 203 fhould
be broadly construed to accomplish its legislativu' purpose which was to perpetuate the meaning of
its predecessor statute,8 The court also found -r&i the gravamen of this offense is not an intent to
be corrupted or influenced, but simply the accoptance of unauthorized compensation. 9 In United
States v. Myers,10 the Second Circuit Court nf Appeals reversed the "ABSCAM" conviction of a
former member of Congress under a moir niarrow reading of the section, The court found that
what is now section 203(a)(1) should apply only to services involving an appearance before a
Federal agency and not simply for the rendering of advice concerning agency proceedings, in this
case, the coaching of an alien prior to his meeting with immigration officials,11 That court did
suggest, however, that as long as the services were performed before a Federal agency the receipt
of compensation would be proscribed for informal as well as formal appearances before
Government agencies, 12

No comments were received concerning this statute, and the Panel is unaware of any

special problems which should be remedied through a statutory change.

6.5.3.4. Recommendation and Justification

Retain

The Panel recommends that 18 U.S.C. § 203 be retained, Together with 18 U.S.C. § 205
and ethical principles prohibiting the use of public office for private gain, the statute protects
against the misuse of official influence while in public office.

Subsection (c) exempts special Government employees in cases where they are acting for another person
concerning a grant or a contract if the agency head concerned certifies that such action is required in the national
interest, Subsection (f) was added by Pub. L. No, 101-280 § 5(b)(5), which exempts statements made as testimony
under oath or statements required to be made under penalty of pejury.
7572 F.2d 455 (5th Cir. 1978).
81d. at 480.
9IM (t 481.
10, 92 F.2 823 (2d Cir, 1982).
1 1ld. at 857,
121d. at 858,
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6.5.3.5. Relationship to Objectives

This statute promotes the integrity of defense procurement programs without being unduly
burdensome.
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6.5.4. 18 U.S.C. § 209

Salary of Government officials

6.5.4.1. Summary of the Law

This statute prohibits anyone, with the exception of special Government employees, from
receiving any contribution or supplement to salary as compensation for services as an officer or
employee of the execuitive branch, independent agency, or the District of Columbia from any
source other than the Un~ited States, or a state, county, or municipality. The statute also makes it
an offense for anyone to pay, make a contribution to, or supplement the salary of an officer or
employee of the above entities. The statute includes several exceptions, including those for
pensions, health plans, and other benefits from a former employer. The penalty for violation is
imprisonment and/or a fine as set out in Title 18.

6.5.4.2. Background of the Law

Section 209(a) replaced and modified a similar statute which prohibited a Government
employee fom receiving salary in connection with Government service from a private source. It
was also one of the reformed statutes which were contained in the Bribery, Graft and Conflicts of
Interest Act of October 23, 1962.1 The revised language which banned accepting salary "as
compensation for" services clarified existing language which was too vague and did not express
the congressional intent, 2

The amendments since enactment have, for the most part, added additional exceptions to
the prohibition against salary supplementation. A 1989 amendment addressed its penalties at 18
U.S.C. § 216,3

6.5.4.3. Law in Practice

At its essence, 18 U.S.C. § 209(a) prevents Government employees from serving two
masters, The prohibition of this statute is against being compensated twice for the performance
of the employee's official duties, Gifts given for purposes other than for the performance of
official acts, compensation for outside employment, and pension benefits from a former employer
are not within the ambit of this statute. The statute forbids remuneration with the intent to
compensate the employee for the performance of official duties4 while employed as a public
official. 5 Special Government employees are exempted.

The Panel received no comments concerning this provision.

IPub. L. No. R17-849 § I (a), 76 Stat. 1119, 1125 (1962).
2S, REP. No. 2213, 74 Cong. 2d Ses., reprintedin 1962 U,SC.CA.N 3852, 3863.
3Pub, L. No. 101-194, Title IV, § 406, 103 Stat, 1753 (1989).
4 US. v. Boeing, Inc. , 845 F.2d 416 (4th Cir. 1988)
5 USv.Muntain, 610 F.2d 1964 (D.C. Cir. 1979).
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6.5.4.4. Recommendation and Justification

Retain

The Panel recommends that 18 U.S.C. § 209 be retained. Its liniitations on the
supplementation of Federal salaries are instrumental portions of the Government's ethics rules and
principles.

6.5.4.5. Relationship to Objectives

This provision promotes the continued integrity of defense procurement programs without
being unduly burdensome,
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6.5.5. 5 U.S.C. § 7353

Gifts to Federal Employees

6.5.5.1. Summary of the Law

This statute prohibits members of Congress, and officers and employees of the executive,
legislative, or judicial branches from soliciting or accepting anything of value from a person
seckcing official action from, doing business with, or conducting activities regulated by the
individual's employer. The statute also prohibits soliciting or accepting anything from anyone
whose interests may be "substantially affected by the performance or nonperformance of the
individual's official duties." Under the statute, the "supervising ethics office" of each branch is
authorized to issue implementing instructions,

6.5,5.2. Background of the Law

This statute was added to Title 5 in November, 1989, as section 303(a) of the Ethics
Reform Act of 1989.1 It was amended in 1990 to make minor technical corrections. 2 The statute
is virtually identical to section 101(d) of Exec. Order No. 12674, iisued in April, 1989, in its
restriction of gifts from outside sources.

6,5.5.3. Law in Practice

This statute has been comprehensively implemented in the new Office of Government
Ethics regulation, Standards of Ethical Conduct for Employees of the Executive Branch, 5 C,.FR,
§ 2635, subpart B,

No comments were received addressing this provision,

6.5.5.4. Recommendation and Justification

Retain

The Panel recommends that 5 U.S.C, § 7353 be retained, It provides part of the statutory
framework of civil restrictions governing the acceptance or solicitation of gratuities in Federal
employment and is an important factor in ensuring integrity in defense procurement. Retention is
crucial to the Panel's recommendation elsewhere in this chapter that the parallel gift restrictions at
41 U.S.C. § 423 (a)(2) and (b)(2) ran be repealed,

1Pub, L. No. 101-194, § 303(a),103 Stat. 1746 (1989).
2Pub. L. No. 101-280, § 4(d),104 Stat. 158 (1990).
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6.5.5.5. Relationship to Objectives

This statute promotes the integrity of defense procurement without being unduly
burdensome,
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6.5.6. 41 U.S.C. § 423(a)(2),(b)(2)

Procurement integrity (Gratuities)

6.5.6.1. Summary of the Law

Subsection (a)(2) prohibits a "competing contractor"I or its agents and employees, during
a procurement, from knowingly offering gratuities or any thing of value to a "procurement
official." 2  Subsection (b)(2) prohibits a procurement official, during the conduct of a
procurement, from soliciting or accepting gratuities from a competing contractor. Section 423
also mandates in subsection (p) that implementing regulations define the term "thing of value" to
include "a single uniform Government-wide exclusion at a specific minimal dollar amount,"

6.5.6.2. Background of the Law

These subsections were part of the 1988 Procurement Integrity amendments to the Office
of Federal Procurement Policy reauthorization legislation. The legislative history on these two
subsections is limited, but the report accompanying the House bill states that its goal was to
"insist that all contracting persons conduct business in an 'arms length' fashion,"13 Furthermore,
the report states this end would be achieved by "prohibiting contractors from offering Federal
procurement officials jobs or other things of value during the course of a procurement," "It is
hard for Government negotiators to remain independent," the report continues, "when they are
being wined, dined and offered lucrative jobs by contractor personnel." ,4

6.5.6.3. Law in Practice

These sections are implemented by FAR 3.104-3, 104-4, and 104-6, which for the most
part restate the statute, "Gratuity" is defined in FAR 3,104-4(0(1) as "any gift, favor,
entertainment, or other item having monetary value," Services, conference fees, vendor
promotional training, transportation, lodging and meals, discounts not available to the general
public, and loans other than from a financial institution are defined as gratuities by this FAR
section. Under the present FAR implementation, unsolicited items under $10 in value are
exempted from this definition.

IA competing contractor is defined in 423(p) as any entity that is, or is reasonably likely to become, a competitor
for, or recipient of, a contract or subcontract under such procurement, or any person acting on its behalf,2A procurement official is defined in 423(p) as any civilian or military official or employee of an agency who has
participated personally and substantially in any of the following activities: (i) the drafting of specifications; (ii)
review and approval of specifications; (iii) the preparation or issuance of a solicitation', (iv) the evaluation of bids
or proposals; (v) the selection of sources; (vi) the review and approval of an award, modification, or extension; (vii)
any other specific procurement actions as specified by regulation,
3H.R. REP. No,911, 100th Cong., 2d Sess. 18 (1988),
41d,
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The difficulty with the gratuities provisiois of section 423 is that they overlap with other
statutes and will soon overlap with a broad executive branch regulation. As directed by the
President in Executive Order 126734, the Office of Government Ethics (OGE) recently issued a
single standards of conduct regulation applicable uniformly to every employee of the executive
branch (57 Fed. Reg. 35006, Aug. 7, 1992, 5 C.F.R. § 2635). It addresses at length the
acceptance of gifts and gratuities, constructs for the first time a comprehensive set of rules
applicable equally to patent examiners and contract negotiators, and under OGE's broad regulatory
charter provides for consistent gift interpretations under 5 U.S.C. § 7353 and 18 U.S.C. § 201(c).
Under those uniform regulations, which will become effective on February 3, 1993, all other
executive branch employees and most procurement personnel will soon work under common rules
recognizing that factors like personal and family relationships, awards, conferences, and
professional gatherings realistically deserve special treatment. The new OGE rules also discard
pages of fine-print exceptions in favor of a flat rule defining de minimis as $20, with a $50 annual
cap on gifts from any one source. On the other hand, for the period they are subject to section
423, some procurement employees will be subject to the OGE rules plus the narrower gift rules in
the FAR that under no circumstances permit more than a $10 gratuity duiing the conduct of a
procurement.

The Panel believes the rules should be uniform. Previously, agencieq had been free to set
their own rules on the acceptance of gratuities, and the restrictions of section -123 appear to have
been intended to brin, a degree of consistency to widely varying agency standards. With the
enactment of 5 US.C. § 7353 and the publicatioa of the uniform OGE rules at 5 C.F.R. § 2635,
that objective is achiev..A. Vested with the responsibility to make such a determination, OGE found
no reason to treat procurement personnel under a special or more restrictive rule, and on that the
Panel agrees. Because of the confusion that will arise after OGE rules take effect on February 3,
1993, the Panel recommends that sections 423(a)(2) and (b)(2) be repealed.

In commenting on the gratuities provisions of section 423, the Council of Defense and
Space Industry Association also expressed the widely held belief that there &,re sufficient statutory
curbs against improper gratuities:

"The prohibitions against gratuities are overly stringent and
redundant to 18 U.S.C. 201 or other statutes. Specifically, it has
always been illegal to offer, give, request or accept a gratuity. 5

The Panel believes there is sufficient law and regulation in the area of gratuities without
section 423(a)(2) and (b)(2), and that repeal of those sections is necessary to achieve the end of a
single Government-wide standard that will apply in all circumstances.

5Letter from the Council of Defense and Spavc Industry Associations (CODSIA) to Robert Wallick and Harvey
Wilcox (August 18, 1992).
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6.5.6.4. Recommendation and Justification

Repeal

Subsections 423(a)(2) and 423(b)(2) should be repealed because they are duplicative of
other statutes and regulations that adequately regulate the same conduct. Effective February 3,
1993, ex:ecutive Sranch employees will be subject to uniform rules pertaining to gratuities under
OGE's new ethics regulation. If these subsections of section 423 are not repealed, procurement
officials will be subject to the uniform OGE rules, to the different section 423 rules during the
conduct of a procurement, and then again to the OGE rules. Perpetuation of the section 423 rules
after February 3 will be confusing and extremely unfair to the persons affected. Such overlap
cannot be justified as an ethics measure and will be most inefficient.

6.5.6.5. Relationship to Objectives

Repe, I of these provisions would ensure uniform standards applicable to all Government
officials, and, through clarity and simplicity, would promote the integrity of defense procurement,
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6.5.7. 10 U.S.C. § 2207

Expenditure of appropriations: limitation

6.5.7.1. Summary of the Law

This statute prohibits money appropriated to DOD from being spent on a contract other
than a contract for personal services, unless certain contractual provisions are included, These
provisions give the United States the right to terminate a contract if it is determined that the
contractor offered or gave a gratuity to obtain a contract or to receive favorable treatment. This
law also permits the United States to collect exemplary damages in an amount at least three, but
not more than ten, times the cost incurred by the contractor in giving gratuities.

6.5.7.2. Background of the Law

This law was passed as part of the DOD Appropriation Act of 1955.1 There was no
mention of this provision in the Senate or House of Representatives Reports. The law was
amended in 1962, but all changes were technical and did not affect the substance of the sections, 2

6.5.7.3. Law in Practice

This statute is generally referred to as the Gratuities Act. The substance of this law has
been implemented by the contract clause at FAR 52.203-33, entitled "Gratuities," The procedures
for exercising the Government temedies under the clause are set forth in DFARS, Appendix D,
which prescribes notice and hearing procedures that must be followed. 4 This statute and its
parallel regulation were cited by the 10th Ciruuit in 1991, Francis E. Heydt v. U.S., the case of a
contract canceled by the Government following a determination that the contractor had paid a
gratuity to receive the contract. 5

The Department of Defense Inspector General (DODIG) cited the recent Heydi case as an
example of the continued relevance of this statute.6 It also stated that this statute is necessary to
promote financial and ethical integrity in the defense procurement program.7 The Council of

IDepartment of Defense Authorization Act of 1955, Pub, L. No. 83-458, § 719, 68 Stat, 353.
2 Act of September 7, 1962, Pub. L. No. 83-458, § 207(a), 76 Stat. 520.
348 C.F.R. § 52.203-3.
448 C.F,R, § 271, Appendix D.
51n Francis E, Heydt Co, v. United States et. al., 948 F.2d 672 (10th Cir. 1991), the plaintiff defense contractor
supplied the Defenso Personnel Support Center with night camouflage desert trousers. That agency discovered that
the contractor had paid a gratuity to an agency official before accepting the final two shipments. Following the
acceptance of the shipments, a notice of proposed debarment was sent to the contractor and the agency
recommended termination of the contract under § 2207 and applicable FAR sections. The case was decided on
procedural grounds unrelated to the contract ternination issue.
Letter from Derek J. Vandet-Schaaf, Deputy Inspector General, Department of Defense to Acquisition Law Task

Force (July 1, 1992).
71d6
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Defense and Space Industry Associations (CODSIA) noted that this law conflicts with several
others, including the bribery statute at 18 U.S.C. § 201, the Procurement Integrity Act, and the
Anti-Kickback Act. CODSIA states that only DOD is subject to the exemplary damages
provision addressed in FAR clause 52.203-3. and recommends repeal. 8 The Defense Contract
Management District Northeast (DCMDN) of the Defense Logistics Agency recommends an
amendment making the termination right of the Government exercisable regardless of the reason
for the gratuity from the contractor.9

6.5.7.4. Recommendation and Justification

Retain

The Panel recommends that 10 U.S.C, § 2207 be retained notwithstanding that it is
infrequently used and that its exemplary damages provision is unique. This provision offers an
administrative alternative in many circumstances that might otherwise require resolution through
criminal proceedings. Its requirement for an administrative hearing assures due process to the
contractor and prudent application by the Government. Retention of this statute will promote the
financial and ethical integrity of defense procurement.

Exemptions related to a recommended simplified acquisition threshold are discussed in
detail in chapter 4.1.

6.5.7.5. Relationship to Objectives

This statute promotes the ethical integrity of defense pro,.,rement without being unduly
burdensome,

8 Letter from CODSIA to Gary Qtiglcy and Jack Harding (Aug. 7, 1992).
9 Letter from Bruce Krasker, Counsel, Defense Contract Management District Northeast, Defense Logistics
Agency to Robert Burton, Office of General Counsel, Defense Logistics Agency (Aug,4, 1992)
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6.6. Employment Discussions

6.6.0. Introduction

Largely unnoticed among more conspicuous ethics amendments made in 1962 was a
modest but significant addition to 18 U.S.C. § 208(a), the basic provision that forbids every
executive branch employee from taking official action in any matter in which the official has a
financial interest. The amendment expanded that section to forbid taking official action affecting
the financial interest of any person with whom an employee is "negotiating or has an arrangement
concerning prospective employment." By careful formulation, the 1962 amendment perpetuated
the tenet that Federal ethics laws resolve conflicts by restricting the employee's official duties, not
his personal economic interests.I

The term "negotiating" thereafter was the topic of numerous interpretive opinions
rendered by the Attorney General, and later by the Office of Government Ethics (OGE), both of
which wrestled with the law's applicability to the graver shades of negotiating, such as exploratory
luncheon conversations about employment. But the law left no middle ground in enforcement: If
disqualification from duties had been required by law, the Government's only remedy was criminal
prosecution.

Those earlier uncertainties about the scope of section 208(a) appear to be fully resolved by
the issuance of OGE's new standards of conduct regulation. An entire chapter of that regulation
has for the first time given executive branch employees and military officers a comprehensive
manual on the rules governing job seeking. Those include uniform requirements and procedures
for employee disqualification that satisfy section 208(a) as well as all other ethical considerations.2

Years before that regulation was issued, however, public attention to the "revolving door"
in the defense sector prompted congressional concern that section 208(a) might not foreclose a
great many preliminary and potentially seductive job discussions during which the industry
participants avoided outright "negotiations." In response, Congress enacted two additional
restrictions.

The first of those was 10 U.S.C. § 2397a, passed as an amendment to the FY 1986
Defense Authonzation Act to complement the reporting requirement at 10 U.S.C. § 2397 for
deferse employees moving between Government and industry jobs. Its stated purpose was to fill
the voids left by 18 U.S.C. § 208(a) and to prescribe a "clear set of circumstances when
disqualification is required" during job hunting.3

It did so by requiring GS-I ls and O-4s (and above) who had performed any of several
defined "procurement functions" involving a contractor either t o terminate job discussions with
that firm immediately when they are first broached, or formally to report the job discussions and

IBaylcss Manning, FEIDERAL. CONFLICTS OF INTEREST LAW 109 (1964).
2 Subpart F, 5 CFR2 635,601-606,
3 S. REP. No. 41, 99th Cong., 1st Sess, (1985),
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to disqualify themselves from further official duties affecting that firm until the discussions
terminate,

In large part, section 2397a was viewed at the time as merely codifying defense ethics
practices already in use regarding official disqualifications required by 18 U.S.C. § 208(a), It was
also perceived as having the virtue of establishing a procedure for imposing administrative
penalties that might prove more useful than criminal enforcement under section 208. In practice,
however, the elaborate mechanism for administrative penalties has not been used, and the 1989
Ethics Reform Act adopted an alternative structure of civil penalties to better assist in enforcing
section 208 and other ethics portions of Title 18,4 Under those amendments the Government may
even sue in Federal court to enjoin improper conduct,

Further, the section 2397a requirement for employee disqualification missed the mark.
Whereas it requires employee disqualification after defense contracts have been awarded, it
imposes no such requirement while sources are actively being selected or contract prices are being
negotiated. Because it has no specified termination, it potentially applies for years after the
contract is closed or the employee's duties no longer involve contact with the contractor. By
contrast, the new OGE regulations at 5 C.F.R. § 2635 require disqualification during all periods
the employee is engaged in official duties potentially affecting the contractor, and they cease to
apply when that period of potential conflict has concluded,

The second congressional attempt to fill perceived gaps in section 208 coverage came in
1988 as part of the procurement Integrity amendments to the OFPP Act. Those restrictions,
which appear in 41 U.S.C. § 423 (a)(1), (b)(l), and (c), apply throughout the executive branch of
Government.

With consistent and nearly parallel objectives, section 423 was drafted as a stand-alone
procurement ethics code, but as a consequence it also introduced a confusingly different set of
standards and principles. The restrictions of section 423 are triggered by a two-phase test that
requires the Government employee to have performed any of several specified procurement duties
during a specified time frame between the initiation of a procurement and contract award. Upon
meeting both tests, the employee becomes a "procurement official" and both he and competing
contractors become subject to various restrictions and potentially severe penalties.

The section 423 restrictions on job seeking are unique because they invert the theory of
both 10 U.S.C. § 2397a and the OGE regulations implementing section 208(a). Under the latter,
a Government employee interested in job hunting must disqualify himself from ongoing official
business with a contractor, but once isolated from the contractor's business he is permitted to
explore outside employment opportunities because the public is protected from the opportunity
for self-dealing.

With the addition of section 423, however, the employee may disqualify himself under the
standard OGE procedures only before duties have made him a "procurement official." If the
official acquired that status because of participating in the procurement during its preparation and

4Pub. L. No, 101-194, § 407, 103 Stat. 1753, codified at 18 U.S.C. § 216.
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solicitation stages, the official must make written application to the activity head for permission to
disqualify himself. Approval of the request is entirely discretionary, and under procedures
prescribed in the FAR, it must balance factors such as the employee's importance to the timely
conclusion of the procurement on schedule.5

On the other hand, if the employee is a "procurement official" because of participation in
the source selection or negotiation stages of the procurement, then the employee is totally
ineligible to be disqualified, must continue with his official duties through the remainder of the
procurement, and must postpone all employment discussions with the contractor until the day
following contract award,

These provisions illustrate the problems of statutory layering. Sections 2397 and 423 are
each thoughtfully shaped patches for gaps perceived in a permanent provision of law, but by their
individuality and detail they replicate so much of it that the effect has been to subject employees
to three distinct sets of overlapping rules: one that applies permanently, one that applies
occasionally, and one that may switch on and off. Each is triggered by different conduct, is
defined in different terms, imposes a different restriction, and threatens a different penalty.

With the issuance of the OGE regulations at 5 CF,R. § 2635, the Panel believes the
negotiating restrictions of sections 2397a and 423 have lost their former utility. Through its
authority to issue rules bearing administrative enforcement sanctions, OGE has effectively and,
the Panel believes, more appropriately addressed the technical shortcomings of section 208(a)
without formulating a separate set of overlapping, and occasionally competing, standards,
Violations of section 208(a) now subject employees to civil penalties under section 216 as well as
to criminal penalties, and in flagrant cases contractors can be prosecuted under the aiding and
abetting provisions of 18 U.S.C. § 2.

EffeLtive February 3, 1993, the OGE regulations will apply to all executive branch
employees and military officers engaged in procurement, Beginning then, the chief substantive
contributions of sections 2397a and 423 will be the individual formalities by which they require
disqualification by Government employees, Government and industry comment on these
provisions uniformly ranked clarity in the applicable rules as their foremost priority. Because the
new uniform rules at 5 C,F.R. 2635 have been drafted to provide comprehensive executive branch
treatment of this subject, the Panel believes that clarity and enforceability would best be achieved
by repeal of sections 2397a and 423(a)(1), (b)(1), and (c),

5FAR 3.104-6.
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6.6.1. 18 U.S.C. § 208

Acts affecting a personal financial interest

6.6.1.1. Summary of the Law

18 U.S.C. § 208 generally prohibits public officials from self-dealing while employed by
the Government, It prohibits officers and employees of the executive branch from participating
personally and substantially through decision, approval, disapproval, recommendation, advice,
investigation, or otherwise in a proceeding, application, or request for a ruling or other
determination, contract, claim, controversy, charge, accusation, arrest, or other particular matter
which, to their knowledge, affects their own financial interest or that of their spouses, minor
children, general partners, or organizations in which they are serving or entities with which they
are negotiating or have a fijture employment arrangement. Penalties are set forth in 18 U.S.C. §
216.

6.6.1.2. Background of the Law

The original section 208 was modeled on a former section of Title 18 (18 U.S.C. § 434)
which disqualified a Government employee who had an interest in the profits or contracts of a
business entity from dealing with that entity. The genesis of section 434 (now section 208(a))
was an 1868 statute which applied ti conflicts of interest involving "the transaction of business."
A phrase taken from a New York Bar Association Model Code conflict of interest provision
pertaining to transactions involving the Government was incorporated in a major revision of the
Bribery, Graft and Conflicts of Interest Act of October 23, 1962 1, the first comprehensive conflict
of interest statute passed by Congress. The aim of that statute, as it applied to revision of the
conflict of interest laws, was two-fold: to simplify and strengthen existing law, and to adapt the
conflict of interest laws to satisfy Governmental requirements for part-time civil servants who had
specialized technical and scientific expertise sometimes demanded by Government. 2 The new
section not only prohibited participation in matters in which the official had a financial interest,
but also prohibited his participation in matters in which an immediate family member, close
organizational associate. or one with whom the official was negotiating or had an arrangement
concerning prospective employment, had an interest.3

Recognizing that conflicts of interest may not only involve business interests and business
transactions, but also "organizational" interests, Congrems broadened the definition to encompass
conflicts resulting from associations with universities, foundations, nonprofit research entities and
other similar organizations. 4 Those 1962 amendments also added a provision authorizing ad hoc
agency waiver of insignificant interests or otherwise in accordance with agency regulations. 5

IPub. L. No. 87.849, § I(a) 76 Stat. 1119, 1124 (1962),
2S. REP. No. 2213, 87 Cong. 2d Sess. (1962), reprinted in 1962 U.S.C.C.A.N 3852, 3862.
31d.
41d.
51d at 3863.
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Subsequent amendments made the section applicable to directors and employees of Federal
Reserve Banks6 and to employees of the District of Columbia Government. 7

In March 1989, the President's Commission on Federal Ethics Law Reform made
numerous significant recommendations, many of which were subsequently enacted in the Ethics
Reform Act of 1989.8 One of the provisions in the legislation clarified section 208's applicability
to various disqualifying financial interests which had been troublesome, such as partnership
interests. The amendments also restructured authorities and streamlined the procedure for
granting waivers under certain circumstances, such as service on Federal advisory committees, 9 It
further made the Office of Government Ethics (OGE), in consultation with the Attorney General,
the agency responsible for issuing the executive branch-wide waivers contemplated by section
2080))(2).

6.6.1.3. Law in Practice

OGE's Government-wide implementation of relevant portions of section 208 is contained
in its recently-published regulation at 5 C.F.R. § 2635. That regulation has gone into detail
concerning both disqualifying financial interests (subpart D) and employment negotiations
(subpart F), and provides definitions for the significant terms contained within the statute as well
as requirements and disqualification procedures satisfying section 208(a).

The Panel considered 18 U.S.C. § 208 chiefly for its role in the procurement process, and
most especially for its effect on negotiations for future employment by procurement personnel.
The statute has survived legal challenges that the tcms "'negotiating" and "arrangement for future
employment" are impermissibly vague. 10 Nevertheless, concern in Congress that the full panoply
of job seeking activity was not covered by the criminal statute has prompted the enactment of
additional restrictions, such as 10 U.S.C. § 2397a and 41 U.S.C. § 423(a)(1) and (b)(1) which are
addressed elsewhere, The implementation of section 208(a) in the new 5 C.FR. 2635 regulations
should satisfy those concerns, The new OGE guidance not only requires disqualification when an
employee is "negotiating," as interpreted in the case low, but also following the dispatch of an
unsolicited communication regarding possible employment, such as sending a resume, or making
a response other than a rejection to an unsolicited job offer. 11

No comments were received specifically addressiag this provision,

6PUb. L. No, 95-188, § 205, Title II § 205, 91 Stat, 1388 (1977) and the Ethics Reform Act of 1989, Pub, L. No.
101-194, Title IV § 405, 103 Stat, 751 (1989).
7 Pub, L, No. 101-194, Title IV § 405, 103 Stat, 1751 (1989),
8td.
91d.
10See U.S. v, Hedges 912 F.2d 1397 (11 Cir, 1990); U.S. v. Schaltenbrand, 930 F.2d 1554 (11 Cir. 1991); US, v.
Conlon, 481 F. Supp. 654 (D.D.C. 1979).
115 C.F.R. § 2635,603
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6.6.1.4. Recommendation and Justification

Retain

The Panel recommends that 18 U.S.C. § 208 be retained without change. It provides the
foundation for the basic rules end uniform regulations governing conflicting financial interests of
Govermment employees.

6.6.1.5. Relationship to Objectives

This statute promotes the integrity of defense procurement programs without being unduly
burdensome.
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6.6.2. 10 U.S.C. § 2397a

Requirements relating to private employment contacts between
certain Department of Defense procurement officials and defense
contractors

6.6.2.1. Summary of the Law

This section mandates the reporting of "contacts" regarding future employment
opportunities made by defense contractors to certain middle and senior level defense officials who
have performed a procurement function on a contract awarded by DOD, The section also
mandates that the defense official disqualify himself from all participation in the performance of a
procurement function on that contractor's contracts if employment opportunities have not been
rejected. Should the Secretary of Defense determine the official has failed to make the required
report or has failed to disqualify himself in accordance with this section, the statute requires that
the person not accept or continue employment with that contractor for 10 years from the date of
termination of Government service. For violation of this provision, the Secretary of Defense may
impose an administrative penalty of $10,000 or less depending on the circumstances. The statute
also provides that designated agenicy ethics official should be consulted and may issue written
opinions concerning the necessity for disqualification, Further, the statute establishes a rebuttable
presumption that failure of an official to disqualify himself from procurement functions is not a
violation if the official received a written opinion that disqualification was unnecessary.

6.6.2.2. Background of the Law

Section 2397a was introduced in the 1986 DOD Authorization Act1 in re.iponse to what
Congress perceived to be increased public attention over the number of DOD civilian employees
and military officers leaving DOD and going directly to work for major defense contractors whom
they monitored while employed by the Government. 2 Congress added section 2397a at the same
time it strengthened reporting requirements in section 2397. In consideration of this amendment,
the Senate Armed Services Committee reviewed and heard testimony on various statutes that
were concerned with regulating the "revolving door" including the military selling statutes and the
criminal statutes 18 U.S.C. §§ 207 and 208.

The Committee concluded that the most relevant criminal statute, 18 U.S.C. § 208, did
not squarely address its paramount concern - preliminary employment discussions or "contacts" --
because it was aimed at employment contacts that rose to the level of negotiations over a
particular job.3 The Committee did not believe early employment contacts were addressed by
section 208, nor that any other statute prohibited employees from seeking employment with
contractors affected by their official duties, After considering several alternatives, including an

IDepartment of Defense Authorization Act, 1986, Pub. L. No. 99-145, Title XI § 923(a)(1), 99 Slat, 695 (1985)
2S. RE•. No.41, 99th Coiig. 1st Sess. 210 (1985).
31d.
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outright ban on employment for certain officials with certain contractors, the Committee
compromised on section 2397a, which required that only those with personal and substantial
participation in the performance of a procurement function report contacts or disqualify
themselves from further participation in contract functions.4

Under the compromise, an initial contact did not have to be reported or acted upon if the
employee terminated the contact immediately; but, if the employee pursued the employment
discussions, he would have to disqualify himself. Disqualification was already a practice within
DOD5 and in codifying this process in section 2397a, Congress felt it was providing a "clear set of
circumstances when disqualification is required," 6

This section was suspended for one year from December 1, 1989,7 and again from
December 1, 1990 to May 31, 19918 to afford the Administration further opportunity to present
its case for repeal. Failing agreement by the Congress and DOD, on amendment or repeal, it
returned to effect,

6.6.2.3. Law in Practice

The expressed purpose of section 2397a was to fill voids left by 18 U.S,C, § 208(a) and to
prescribe a "clear set of circumstances when disqualification is required" during job-hunting. It
did so by requiring GS- 1s and O-48 (and above) who had performed any of several defined
"procurement functions" regarding a contractor either to terminate job discussions with that firm
immediately when they are first broached, or formally to report the job discussions and to
disqualify themselves from further official duties affecting that contractor until the discussions
terminate,

In large part, section 2397a was initially viewed as merely codifying defense ethics
practices already in use regarding official disqualifications required by 18 U.S.C. § 208(a). It was
also perceived as having the virtue of establishing a procedure for imposing administrative
penalties that might prove more useful than criminal enforcement under section 208,

In practice, however, its mechanism for administrative penelties has not been used, and its
requirement for employee disqualification has not been effective. Whereas section 2397a requires
employee disqualification after defense contracts have been awarded, it imposes no such
requirement while sources are actively being selected or contract prices are being negotiated; and
because it has no specified termination, it potentially applies for years after the contract is closed
or the employee's duties no longer involve contact with the contractor, By contrast, the new
Office of Government Ethics regulations at 5 C.F.R. § 2635 require disqualification during all

41d. at 210-211,
5DOD Directive 5500,7 VII(D), noted in id,, at 212,61d,
7 Ethics Refonn Act of 1989,Pub, L. No, 101-194,103 Stat 1759 (1989).
8 National Defense Authorization Act for 1991, Pub, L, No. 101-510, Div. A, Title VIII, § 815(a)(2), 104 Stat.
1485,1597 (1990).
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periods the employee is engaged in official duties potentially affecting the contractor, and they

cease to apply when that period of potential conflict has concluded.

6.6.2.4. Recommendations and Justification

Repeal

With the issuance of the OGE regulations at 5 C.F.R. § 2635, the Panel believes the
negotiating restrictions of section 2397a have lost their utility. Through its authority to issue
rules bearing administrative enforcement sanctions, OGE has effectively and, the Panel believes,
more appropriately, addressed the technical shortcomings of section 208(a) without formulating a
separate set of overlapping standards. Violations of section 208(a) now subject employees to civil
penalties under 18 U.S.C. § 216 as well as to criminal penalties. In flagrant cases contractors can
be prosecuted under the aiding and abetting provisions of 18 U.S.C. § 2.

Effective February 3, 1993, the OGE regulations will apply to all executive branch
employees engaged in procurement. Beginning then, the chief substantive contribution of section
2397a will be the formality by which it requires disqualification by Government employees.
Government and industry comment on these provisions uniformly ranked clarity in the applicable
rules as their foremost priority. Because the new uniform rules at 5 C.F.R. § 2635 have been
drafted to provide comprehensive executive branch treatment of this subject, the Panel believes
that clarity and enforceability would best be achieved by repeal of section 2397a,

6.6.2.5. Relationship to Objectives

Repeal of this statute would clarify existing rules and ensure uniform standards applicable
to all Government employees, thereby promoting continued integrity of defense paocurement
programs,
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6.6.3. 41 U.S.C. § 423 (a)(1), (b)(1), (c)

Procurement integrity (Employment discussions)

6.6.3.1. Summary of the Law

Subsection (a)(1) prohibits a "competing contractor"1 or its agents and employees from
knowingly offering employment or business opportunities to "procurement officials" "during the
conduct of a procurement,",2 Subsection (b)(1) prohibits "procurement officials" from soliciting
or accepting employment or business opportunities from a "competing contractor "during a
procurement." Under (c), procurement officials may talk to a competing contractor concerning
employment under conditions which would be prohibited by (b) if the head of the agency
approves a written proposal from the employee for disqualification from the procurement while
the employment possibility is still open. The head of the procuring activity may also determine the
length of the recusal period, including a finding that recusal is necessary for a reasonable time
after the discussions terminate, When a procurement official is offered employment during the
procurement process, recusal is forbidden if the official has participated personally and
substantially in bid or proposal evaluation, source selection, or negotiations.

6.6.3.2. Background of the Law

These subsections were part of the 1988 Procurement Integrity amendments to the Office
of Federal Procurement Policy (OFPP) reauthorization. The limited legislative history oh these
three subsections suggests their goal was to "insist that all contracting persons conduct business in
an 'arms length' fashion," 3 "It is hard for Government negotiators to remain independent," the
report continues, "when they are being wined, dined and offered lucrative jobs by contractor
personnel."'4 The recusal provision, subsection (c), was added as an amendment to the OFPP Act
at section 27.5 This amendment, worked out by a conference agreement, added subsection (c) to
"make it clear that the Act permits recusal of procurement officials in appropriate
circumstances.,"6 Congress was also concerned that regulalions contain specific criteria relating
the recusal request to the specific procurement situation and desired that such things as the timing

1A competing contractor as defined in section 423(p) means any entity that is, or is reasonably likely to become, a
competitor for or recipient of a contract or subcontract under such procurement, ox any person acting on its behalf.2A procurement official is defined in section 423(p) as any civilian or military official or employee of an agency
who has participated personally and substantially in any of the following activities: (I) the drafting of
specifications; (iH) review and approval of specifications; (iii) the preparation or issuance of a solicitation; (iv) the
evaluation of bids or proposals (v) the selection of sources; (vi) the review and approval of an award, modification,
or extension; (vii) any other specific procurement actions as specified by regulation.
3H.R. REP No, 911,100th Cong., 2d Seass. 30 (1988).
41d.
5National Defense Authorization Act for 1990 and 1991, Pub. L. No. 101-189, Dlv. A, Title VIII, Part B, § 814(c),
103 Stat, 1352, 1495-1 (1989).
6H.R. CONF. REP. No. 331, 101 Cong., 1st Sess. 605 (1989).
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of the request and the degree to which the official was involved in key procurement actions be

considered in the decision to disqualify.7

6.6.3.3. Law in Practice

Th,'s• sections are implemented by FAR 3.104-3, 104-4, and 104-6.

The restrictions of section (b)(1) have created a confusing and burdensome overlap with
other statutes and regulations. Two of those laws, 18 U.S.C. § 208 and 10 U.S.C. § 2397a, are
primarily concerned with employment discussions. The first, 18 U.S.C. § 208, prohibits an officer
or employee from participating peirsonally and substantially "through decision, approval,
disapproval, recommendation, the rendering of advice, investigation, or otherwise" in a
"contract, claim, controversy . . . or other particular matter in which . . . any person or
organization with whom he is negotiating, or has an arrangement with concerning prospective
employment, has a financial interest." If the official is prevented from participating in a particular
matter he must, under the Office of Government Ethics (OGE) regulation implementing this
provision of section 208, disqualify himself from "any matter which will have a direct and
predictable effect on the financial interest of the prospective employer."8 The regulation requires
disqualification even when the employee's conduct falls short of actual negotiations, and
proscribes involvement in particular contract matters even if an employee has merely sent out a
mass mailing of resumes to several prospective employers, including the one which might be
considered a competing contractor under section 423.

The second statute, 10 U.S.C. § 2397a, requires defense officials in mid to high level
grades who have participated in a procurement function, including some functions regarded as
contract admiinistration duties, to promptly report to their supervisor any contact concerning
future employmcnt and to disqualify themselves from all participation in the performance of
procurement functions related to that contractor. Essentially, each of these statutes addresses the
same conduct.

Sections 423 (a)(1) and (b)(1) are the third and most narrow application of the same
findamental restriction. For defense personnel, these provisions appear to be subsumed by the
other two statutes and their regulatory implementation. The section 423 restrictions on job-
seeking are unique because they invert the theory of both 10 U.S.C. § 2397a and the OGE
regulations implementing section 208(a). Under the latter, a Government employee interested in
job-hunting must disqualify himself before he may explore outside employment opportunities,
With the addition of section 423, however, the employee may disqualify himself under the
standard OGE procedures only before duties have made him a "procurement official." If the
employee acquired that status because of participation in the procurement during its preparation
and solicitation stages, the employee must make written application to the activity head for
permission to disqualify himself. Approval of the request is entirely discretionary, and under the
procedures prescribed in FAR 3.104-6 it must balance factors like the employee's importance to
the conclusion of the prourement on schedule.

I 71d.

8Standards of Ethical Conduct for Employees of the Executive Branch, 5 CF.R. § 2635.602 (1992).
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On the other hand, if the empioyee is a "procurement official" because of participation in
the source selection or negotiation stages of the procurement, then the c;.•ployee is totally
ineligible to be disqualified, must continue with official duties through the remainder of the
procurement, and must simply postpone all employment discussions with the contractor until the
day following contract award.

As the Council of Defense and Space Industry Associations stated in its formal comment
upon the employment discussions issue, "The law should be modified to purge overlapping
'revolving door' laws. Current standards-of-conduct laws are too complex for those covered to
understand." 9

In addition to the civil penalties outlined in section 423 for paragraphs (a)(1) and (b)(1),
18 U.S.C. § 216 establishes civil penalties to accompany the criminal penalties for violation of
section 208. This seems to make the civil penalties for violation of these subsections unnecessary.
With regard to (a)(1), any contractor who offers employment to a Government employee working
on a procurement affecting that contractor's interest may also be guilty of violating 18 U.S.C. §
201, which prohibits offering a bribe or an illegal gratuity.

6.6.3.4. Recommendation and Justification

Repeal

With the issuance of the OGE regulations implementing 18 U.S.C. § 208(a) at 5 C.F.R.
§ 2635, the Panel believes the procurement integrity restrictions have lost their necessity and
former utility, The OGE rules will effectively and, the Panel believes, more appropriately address
the technical shortcomings of section 208(a) without formulating a separate set of overlapping
rules. Violations of Section 208(a) now subject employees to civil penalties under 18 U.S.C. §
216, as well as to criminal penalties and administrative sanctions.

The new OGE regulations will become effective February 3, 1993, after which the chief
substantive contribution of sections 423 (a)(1) and (b)(1) will be the procedural requirements they
prescribe for employee disqualification. Because the new OGE rules have been drafted to provide
comprehensive and uniform treatment of this topic, the Panel believes that clarity and
enforceability would best be promoted by repeal of these provisions as well as repeal of section
2397a,

6.6.3.5. Relationship to Objectives

Repeal of these provisions would clarif' existing rules and ensure uniform standards
applicable to all Government employees, thereby ensuring continued integrity in defense
procurement programs.

9Letter from the Council of Defense and Space Industry Associations (CODSIA) to Robert Wallick and Harvey
Wilcox (Aug, 18, 1992).
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6.7. The P~evolvine Door

6.7.0. Introduction

The Panel undertook its consideration of the so-called "revolving door" laws with
sensitivity that its charter to review laws inadvertently impedir ', a buyer-seller relationship did
not so obviously embrace laws deliberately impeding the pi vate employment of former
procurement officials. The Panel pursued this topic only when it became clear that the piecemeal
accretion of special prohibitions and penalties, albeit focused on private, post-Government
conduct, may have generated such a degree of distraction, and such a mounting disincentive for
capable persons to serve in responsible procurement positions, that review was imperative.

The Panel is aware of the enormous attention given to this topic in 1991 by several
committees of the Congress, especially the Senate Committee on Governmental Affairs, the
House Committee on Government Operations, and both committees on Armed Services.I Bills
proposed by OFPP and OGE, and several alternatives that originated in those committees, shared
a consensus that the subject has become overly complex but diverged irreconcilably in their
approaches to a solution, The Panel urges Congress to renew this debate, although perhaps with
a different approach.

The pyramid of post-employment laws facing departing defense employees has been
addressed with increasing frequency2 and is graphically portrayed in the chart at Fig. 6-B of the
Ethics introduction.

Every executive branch employee is first subject to the lifetime representation restriction
of 18 U.S.C. § 207(a)(1) as to any matter the employc, handled personally, and to the two year
representation restriction of section 207(a)(2) as to matters that were under the employee's
responsibility during his final year of service. Those provisions address what in 1962 Congress
viewed as the most pressing concerns: using Governmentally acquired knowledge against the
Government, and using personal stature and contacts to open Government doors. Their remedy
was to limit what the employee might do, but not where the employee might work.

Next, employees who during their final year participated in trade or treaty negotiations are
barred by 18 U.S.C. § 207(b) for a year from assisting any other party in those proceedings.
Officers and employees at the upper rates of Senior Executive Service (SES) pay are subject to
two more restrictions: a one year ban imposed by section 207(f) on assisting any foreign entity
before the Government, and a one year "cooling off period" imposed by section 207(c) on
anything but purely personal or social contact with their former agencies.

IHearing before the Subcommittee on Oversight of Government Management, Senate Committee on Governmental

Affairs, Fcbnuay 26, 1991, S. Hrg. 102-59, 102d Congress, 1st Session;, Hearing before the Investigations
Subcommittee, House Conmmittee on Armed Seivices, May 9, 1991, H.R. Hrg. 102-21, 102d Congress, lst Session,
2 rd; REPORT OF THE PRESIDENT'S COMMISSION ON FEDERAL ETHICS LAW REFORM, To SERVE WITH HONOR 53-78

(1989); REPORT OF THE NATIONAL ACADEMY OF SCIENCES, SCIENCE AND TECHNOLOGY: LEADERSHIP IN AMERICAN
GOVERNMENT, ENSURING THE BEST PRESIDENTIAL APPOINTMENTS 75-87, 1992.
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Emitting yet an additional "cooling off" restriction applicable only to cabinet members, 18
U.S.C. § 207 thus imposes five basic post-employment restrictions upon all executive branch
employees. Atop those, then, are the special purpose rules applicable only to defense or
procurement personnel.

In nearly indecipherable terms, three of those restrictions are imposed by 10 U.S.C. §
2397b. In brief, the first reaches middle level employees who perform specified procurement
dutie3 on a major weapons system for more than half their working days during their final two
years, and do so through contact with the contractor. The second applies to middle level
employees who spend a majority of working days during their final two years performing the same
types of procurement duties at a plant owned or operated by the contractor. The third addresses
senior employees who in their last two years served as one of the Government's primary
representatives in negotiating a $10 million contract or claim with the contractor. Under section
2397b, these employees are forbidden from accepting compensated employment with the
contractor for two years after separation.

Added to those eight rules are two imposed by the procurement integrity amendments at
41 U.S.C. § 423(0. Applying a different construction and definition of procurement duties and
procurement official, section 423(0 becomes applicable when an employee's participation occurs
during the conduct of a procurement; in that event he may not, for two years, assist in performing
that contract or in negotiating changes to it,

Then, if the procurement official is a military officer, he is subject to two final restrictions.
For two years 18 U.S.C. § 281 forbids him from selling "anything" to his former service, and for
three years 37 U.S.C. § 801 forbids him from selling "supplies or war materials" to any DOD
component. Thus in the officer's case, he must understand and comply carefully with 12 different
restrictions on post-Government employment,

The Director of the Office of Government Ethics (OGE) has proposed repealing all seven
of these special procurement related restrictions. He has testified that they are largely redundant
of Government-wide restrictions already in place, and that the widespread confusion they have
introduced is counterproductive to an effective executive branch ethics program. 3 Throughout
Government these restrictions are counted high in the growing list of disincentives to Government
service.4

There appears to be broad agreement that the two military selling statutes are relics of
another era; 37 U.S.C. § 801 is a Korean War enactment and 18 U.S.C. § 281 originated during
the Civil War, Both clearly have been superseded in purpose by the analogous provisions of
section 207 that forbid any retirees, for specified periods of time, front making representations
back to the Government on matters they had handled or that were under their supervision.
Periodic recommendations for repeal tradii )nally meet no objection, but these laws remain on the
books as minor hostages in the broader debate about simplifying the entire topic, The Panel

3 Statement of Stephen D. Potts, presented to Senate Committee on Governmental Affairs, Subcommittc on
Oversight of Government Management, Feb. 26, 1991, S.Hrg. 102-59, 102d Congress, 1st Session.
4REPORT OF THE NATIONAL ACADEMY OF SCIENCES 83-85.
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agrees that 18 U.S.C. § 281 and 37 U.S.C. § 801 serve no useful purpose and that their repeal
should proceed without relation to any o:her changes under consideration.

The five post-employment restrictions imposed by sections 2397b and 423(0, on the other
hand, impose unique conditions that are not duplicated elsewhere. Proposals for their repeal have
been greeted with little congressional enthusiasm because of concern that, while they may not be
artful, they still serve a necessary function.

The three convoluted restrictions of section 2397b were enacted largely in response to
public attention drawn by the press in the middle 1980s to the private employment of several
defense officials, including the assistant secretary of a military service who accepted employment
with a division of a major defense contractor shortly after handling a multimillion dollar dispute
with another division of the same firm. This employment did not abridge the 18 U.S.C. § 207
rules against switching sides on particular matters, but the fact of his employment, like that of
plant representatives and program managers, was perceived as inappropriate and as posing at least
the appearance of a conflict,

For all its complexity, however, section 2397b reaches only a tiny percentage of
procurement officials: those few who work at a contractor's plant, concentrate on a single
weapons program, or handle a $10 million dispute. The thousands of legal opinions issued to
comply with this provision suggest the number to be about 2% of the population exploring
employment, in which event it may be exceeded by the number of Government lawyers devoted to
its enforcement,

Closely following the disclosures of Ill Wind, the two post employment restrictions
imposed by section 423(o seem to have been added to guard against the release of source
selection and procurement-sensitive information, but in that they are not uniformly successful. By
their breadth they also tend to foreclose the legitimate usa of former employees' talent and
expertise in areas of common interest. An engineer who had participated in formulating the
specifications may be forbidden from designing production tooling at a time when the objectives
of the Government and the contractor are aligned, and a logistician may be barred from assisting
on a Government directed change as to which his earlifsr knowledge of the competition is
valueless.

It is the Panel's opinion that neither section 2397b nor 423(0 merits the toll either exacts
on Government efficiency. By their complexity both provisions command grossly
disproportionate portions of Government and corporate administrative attention, and by their
overreaching they have become disincentives to Government service. The Panel does not share
the premise reflected by these restrictions that the potential for conflicts arising out of the award
of contracts exceeds that arising in other executive endeavor, as in regulating banks or licensing
drugs,

It is even less clear that this potential for conflict deserves blanket prohibitions on private
employment that in the history of Federal ethics laws are unique fir their severity. These
provisions convey a damaging and unwarranted impression that procurement officials are among
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the least worthy of public trust, It is the Panel's recommendation, therefore, that sections 2397b
and 423(o be repealed.

From the long record of congressional debate on these laws the Panel recognizes that
there are many differing views on their merit. To the extent that they were initially enacted out of
concern that through cordial treatment Government employees might curry favor with prospective
private employers, the Panel believes those concerns are met by the comprehensive new OGE
regulations under section 208(a).

The remaining thread of commonality between the two laws appears to be a concern that
non-public information might be used to the Government's disadvantage through behind-the-
scenes assistance that is not effectively restricted by the representation bar of section 207(a)(1). If
that remains a concern, the Panel believes it would more fittingly be addressed in section 207,
where it would join the main body of Federal post-employment restrictions and could draw from a
common framework of terms and definitions.

Congress recently used this approach when it added section 207(b) to meet concerns
about switching sides in trade or treaty negotiations, and from that pattern the Panel has drafted a
procurement counterpart section 207(x) as a potential alternative to sections 2397b and 423(0.
This new provision would apply to any employee who under section 207(a)(1) is already barred
for life from representation back to the Government because of personal and substantial
participation on a procurement; it would forbid that person from giving a private employer
behind-the-scenes assistance on the strength of non-public information he had acquired about that
procurement. If drafted without the over attention to minutiae that has crippled sections 2397b
and 423(0, the Panel believes this proposal represents a model that could be refined to address the
concerns those laws sought to correct,
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6.7.1. 18 U.S.C. § 207

Restrictions on former officers, employees, and elected officials
of the executive and legislative branches

6.7.1.1. Summary of the Law

This statute prohibits certain acts by former Government employees that constitute or
might constitute the unfair use of prior Government employment. Sanctions provided in the law
include prison terms, fines, and administrative remedies,

Section 18 U.S.C. § 207(a)(1) prohibits any person for life from representing anyone else
before the Government on matters the he handled personally and substantially while a
Government official,

Section 207(a)(2) prohibits any person for two years from representing anyone else before
the Government on matters that had been under his official responsibility during the last year of
Government service,

Other sections which may apply to DOD employees are 18 U.S.C. § 207(b), which
prohibits anyone for one year from assisting others in trade or treaty negotiations the employee
had been engaged in during his final year of Government service; 18 U.S.C, § 207(f), which for
one year prohibits former senior officials from assisting foreign entities before the Government;
and 18 U.S.C. § 207(c), which prohibits former senior officials for one year from making any
communication or appearance before his former agency,

6.7.1.2. Background of the Law

Section 207 was part of the first comprehensive conflict of interest statute passed by
Congress. Congress determined that a new statute was necessary because existing laws were
confusing, inadequate, and had become a hindrance to the Government. 1 As enacted in 1962,
section 207 replaced two earlier statutes that dealt with conflicts of interest, The first, 18 U.S.C.
§ 284, prohibited former Government employees, for a two-year period after termination of
Government employment, from prosecuting a claim against the United States involving any
subject matter with which the employee was comnected during Government employment, The
second, 5 U.S.C. § 99, prohibited a former employee of an executive department, for a two-year
period, from prosecuting any claim pending in any department during the former employee's
Government employment. Section 207 was intended to close the "revolving door" between
Government service and private industry.

The Ethics In Government Act of 1978, Pub. L, No, 95-521, as amended by Pub. L, No,
96-28, strengthened the post-employment restrictions of section 207. The 1978 amendment

IS. REP. No, 2213, 87th Cong., 2d Sess. (1962), reprinted in 1962 U.S.CC.A.N, 3852, 3853,
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added a one-year "cooling off' period during which a former senior Government official is
prohibited from representing anyone other than the United States before an agency in which he
had served during his final year on any matter pending before the agency. The amendment also
extended to two years the prohibition against representing private parties on matters that had been
under the former employee's official responsibility during his last year of Government service.
The amendment maintained the lifetime ban that prohibits a former official from acting in matters
in which the official had been personally and substantially involved at any time during Government
service, General rulemaking, formulation of general policy or standards, administrative matters,
and legislative activities are not covered by the ban.

The Act addressed a number of perceived deficiencies in the standards for present and
former Government employees: (1) the failure of executive departments to tailor regulations to
individual agency and employee responsibilities; (2) ineffective procedures to ensure collection,
review, and control of financial disclosure statements; (3) ineffective and untimely resolution of
conflict of interest issues; and (4) the lack of a centralized supervisory authority, It mandated the
creation of an Office of Government Ethics (OGE) under the Office of Personnel Management,
(OPM) charging OGE with developing rules and regulations for the executive branch, monitoring
agency compliance, issuing advisory opinions, requiring agency corrective actions, and developing
and recommending further rules and regulations to be promulgated by the President or OPM.
Additionally, the 1978 Act established the mechanism for the appointment of independent
counsels and established the requirement for public disclosure of the financial interests of senior
Government officials,

The Ethics Reform Act of 1989, Pub. L, No. 101-194, made a number of additional
changes, including extension of the post-employment "revolving door" restrictions of section 207
to the legislative branch and extending the authority of OGE to limit the one-year "no contact"
ban on former Government officials to a separate statutory agency or bureau within a department
or agency. The amendment made it clear that limitation does not apply to a former head of the
designated agency or bureau or to any officer or employee whose official responsibilities included
supervision of the designated agency or bureau.

6.7.1.3. Law in Practice

For the purposes of this review the Panel considered the most relevant subsections of
section 207 to be subsections (a)(1) and (2). The basic prohibition in section 207(a) is on
representational activities carried out "with the intent to influence," 2 "Representation" is broadly
defined to include formal or informal appearances, and oral or written communications. The OGE
regulation at 5 CYF.R. § 2637.201, implementing section 207 as in effect prior to its most recent
amendments, defines representation as "acting as agent or attorney, or other representative in an
appearance, or communication with intent to influence," 3 An appearance is said to occur when an
individual is "physically present before the United Stat"' in either a formal or informal setting or
conveys material to the United States in connection with a formal proceeding or application," 4 A

218 USC. § 207(a)(1),
35 CF.R. § 2637.20 1(b).
41d. at 201(b)(3),
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recent judicial interpretation of virtually the identical predecessor to section 207(a) held that a
former employee's delivery of a bid package to his former agency did not constitute an
"appearance" within the meaning of this restriction, and that the former employee did not deliver
the bid with the intent to influence.5 In an earlier case, on the other hand, a former employee's
mere presence at a meeting related to tax cases, which had been within the employee's supervisory
responsibility before retiring, constituted representation within the meaning of this restriction. 6

The question deliberated by the Panel was whether this basic Government-wide ban on
representational appearances or communications was alone sufficient to address concerns
regarding the revolving door in the context of defense procurement. In arriving at its own
recommendations to repeal a number of the defense-specific ethics laws reviewed by the Panel in
this chapter, the President's Commission on Federal Ethics Law articulated several thoughtful
tests:

Restrictions on the activities of former Government
employees are intended to ensure the integrity of the Government's
decision-making process, and thereby to protect the public interest,
At the same time, post-employment statutes should not be unduly
onerous so as to become a disincentive to Government service by
qualified individuals, The Commission envisioned three specific
functions that we believe should be served by the imposition of
post-employment restrictions,

First, the restrictions should be fashioned in such a manner
as to prohibit the use of improper influence by departed employees.

A second related function of post-employment restrictions is
the creation of a protective shield for sensitive Government
information.

** *

Third, the post-employment restrictions may in some
respects augment the restrictions on current employees in section
208 and help provide an additional protective function by
discouraging current employees from letting thoughts of future
employment possibilities shape their official conduct against
Government interests while in office, 7

5Robert E, Derecktor of Rhode Island, Inc. v, U.S, 762 F, Supp. 1019, 1099 (DAR, 1991).
6U.S. v. Coleman, 805 F.2d 474 (3rd Cir. 1986).
7 To SERVE WITI HONOR: REPORT OF TIlE PRESIDENT'S COMMISSION ON FEDERAl, EItIIics LAw RiFORM 53(1989).
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Applying similar standards, the Panel concluded that the Government-wide effect of
section 207 was generally sufficient to protect against improper influence and to discourage
temptations for Government employees to alter their conduct in a fashion that might further their
prospects of future employment. Elsewhere in this report, however, the Panel has addressed the
numerous additional restrictions imposed by federal law on the post-Government employment of
employees and officials engaged in defense procurement. These include 18 U.S.C. § 281(a), 37
U.S.C. § 801, 10 U.S.C. § 2397b, and 41 U.S.C. § 423(f), all of which the Panel recommends be
repealed as duplicative and, by their overlapping effect and inconsistent terminology, confusing
even to those charged with their enforcement.

The Panel is fully aware, however, that concerns have been expressed that two of those
provisions -- 10 U.S.C. § 2397b and 41 U.S.C. § 423(f) -- may constitute critical statutory
protection against the improper use by a former Government employee of nonpublic Government
information through later behind-the-scenes assistance to a defense contractor. Activity such as
that is not proscribed by the representation limitations of section 207. To satisfy that concern,
therefore, the Panel recommends that the repeal of sections 2397b and 423(f) be accompanied by
enactment of a new "aiding and advising" retriction such as that reflected in the following draft,
The Panel suggests that 18 U.S.C. § 207 is the appropriate location for such a new provision,
which could address the offending conduct with specificity but entirely within the framework of
existing scction 207 restrictions and relying upon its established terms and definitions. A, model
for such a specially-tailored provision is section 207(b), added by Congress in 1989 to meet
concerns about officials switching sides in on-going trade or treaty negotiations.

6.7.1.4. Recommendation and Justification

Amend

Elsewhere in this report, the Panel has recommended the repeal of 10 U.S.C. § 2397b and
41 U.S.C. § 423(f). Their repeal should be accompanied by enactment of an alternative restriction
on the use of nonpublic procurement information by former procurement employees and officials,
which the Panel recommends be incorporated as an amendment to 18 U.S.C. § 207. Such a
provision would establish a one year "cooling off' period for former officers or employees of the
executive branch during which they would be barred from representing, aiding, or advising others
on the basis of non-public information gained through personal and substantial participation in a
procurement during their last year of Government service. In that manner it would address public
and Congressional concerns that non-public information might be used to the Government's
disadvantage through "behind the scenes" communications and assistance from an employee who
has participated personally and substantially in a procurement, but would do so without the
degree of complexity and confusion presently introduced by 10 U.S.C. § 2397b and 41 US.C. §
423(f).
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6.7.1.5. Relationship to Objectivu

The proposed amendment to 18 U.S.C. § 207 would promote integrity in defense
procurement by applying a standard framework of established terms and definitions that are
familiar and more easily understood.

6.7.1.6. Proposed Statute

18 U.S.C. §207(x) One-year restriction on certain procurement personnel

(1) Any person who is a former officer or employee of the executive branch ofL.he United
SState~s (inluding any independent agengy and is, subject to the restrictions containd in

subsection (p,)(1) by reason of personal and substantial participation in a procurement within the
one-year period preceding the date on which his or her servMe h ith thUnited Sttes terminated.,
and who had access to information concerning such procurement that is exempt from disc.o.u_

SUnder section 552 of title. 5. whigh is so designated by the appropriate department or agengy. and
which the person knew or should have known was so designated, shall not, on the-basis of that
information, knowingly represent, aid. or advise any other person (except the United States)
concerning such procurement for a period of one year after his or her seryie or employment with
the United States terminates. Any person who violates this subsection shall be unished as
provi.qd6 in thisig 21§g tite. .

(2) The term "procurement" means the acquisition of property Andsaices as definedat
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6.7.2. 18 U.S.C. § 281

Restriction on retired military officers regarding certain
matters affecting the Government

6.7.2.1. Summary of the Law

Subsection (a) of this statute makes it unlawful for a period of two years after retirement
for a former military officer to be compensated for representing any person in the sale of goods or
services to the military service from which the officer retired. The statute also prohibits a officer
for two years after retirement from prosecuting or assisting the prosecution of a claim to the
officer's former service involving a matter with which the officer was directly connected while on
active duty, The penalty for violating either provision is a fine1 or imprisonment for not more
than one year.

6.7.2.2. Background of the Law

This section began as part of a law that made it a Federal offense for members of Congress
and other Government officials to receive pay "in relation to any contract, claim or controversy in
which the US, was a party,"2 The section was actually meant to exempt retired officers from the
broader conflict of interest statute, with the proviso that the retired officers not be allowed to sell
anything to the department from which they retired. In 1987, the permanent ban on selling to the
retiree's own department was reduced to two years, 3

This section was suspended for one year from December 1, 1989,4 and again from
December 1, 1990, to May 31, 1991,5 to afford the Administration firther opportunity to present
its case for repeal. Failing agreement by the Congress and DOD on amendment or repeal, it
returned to effect,

6.7.2.3. Law In Practice

Although not specifically provided, this statute applies only to retired regular officers,
none of whom have ever been successfully convicted of violating this section, Prior to its revision
reducing the selling ban to two years, there was a reluctance to bring actions under this section
because of concerns that it was unenforceable. 6 The 1987 amendments have lessened these

IThe fine for violation of this statute is set out in Title 18.
218 U.S.C. § 203, (1940 ed.).
3Department of Defense Authorization Act, 1988, Pub. L. No. 100-180,Div. A Title VIII, § 822(b)(1) 101 Stat,
1132 (1987).
4 Ethics Reform Act of 1989,Pub, L, No. 101-194,103 Stat, 1759 (1989),
5National Defense Authorization Act for Fiscal Year 1991, Pub, L, No, 101-510, Div. A, Title VIII, § 815(a)(2),
104 Stat. 1485, 1597 (1990).
6ABA MONOGRAPH, PERSONAL CONFLICTS OF INTEREST 101 (1990).
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concerns, but to the knowledge of the Panel no successful prosecution has resulted since the law
was amended.

The Section of Public Contract Law of the American Bar Association firmly expressed its
position that this statute should be repealed, stating:

The 1987 changes to this provision, Pub. L. No. 100-180, 101 Stat.
1019 (1978), can only be classified as a mistake. When faced with
the issue of "clarifying" or repealing this provision, Congress simply
made the wrong choice. There is no justification for this additional
restriction for retired military officers.7

It appears from the accompanying conference report of the committees on the judiciary
that the conferees believed, notwithstanding their efforts to provide temporary corrections for this
provision, that the Committees should undertake a comprehensive review of section 281 and
related provisions at some future date.8 The Panel suggests that it is time to review this statute
again, with a view toward its prompt repeal.

6.7.2.4. Recommendation and Justification

Repeal

This statute raises the same concerns as 37 U.S.C. § 801 in that it singles out retired
regular officers for treatment different from other separated and retired Government officials, As
DOD urged to the committees in 1986, the purpose of the repeal would be "to treat retired
regular officers on the same basis as former civilian employees, retired reserve officers, enlisted
militarily members, and former military personnel (who have not retired)."9 That rationale has not
changed. In singling out only a small class of former officials to prevent them from selling to their
former service, the statute is unduly burdensome. There are few other statutes which isolate
former personnel of other executive agencies in such a way through similar restrictions,
Furthermore, this statute overlaps the criminal revolving door statute, 18 U.S.C. § 207, which
was amended by the 1989 Ethics Reform Act to become a single comprehensive post-employment
statute applicable to former executive and legislative branch personnel. Section 207 establishes a
lifetime bar to representation before a department or agency on the same contract. For these
reasons, it is recommended that this statute, together with 37 U.S.C. § 801, be repealed. Repeal
of this section would eliminate inequity and confusion in the standards which apply to
Government officials who happen to be retired military officers.

7 Lctter from the Section of Public Contract Law, American Bar Association, signed by Karen Hastic Williams,
Chair (Aug. 25, 1992).
8 H1R, CONF. REP. No.446, 100th Cong. 2d Sess. 665.(1986).
91d,
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6.7.2.5. Relationship to Objectives

Repeal of this statute would make the standards that apply to all former Government
officials more equitable, and through increased clarity would ensure continued integrity of defense
procurement programs,
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6.1.3. 37 U.S.C § 801

Restriction on payment to certain officers

6.7.3.1. Sunamary of the Law

This sectioni provides that a retired regular officer may not be paid from any
appropriation for three years after retirement, if he is selling for himself or others or is contracting
or negotiating to sell supplies or war materials to DOD, the Coast Guard, the National Oceanic
and Atmospheric Administration, or the Public Health Service.

6.7.3.2. Background of the Law

This section was derived from a Navy pay statute, 2 and subsequently became part of the
"Supplemental Anpropriations Act, 1952.0e3 It was re-enacted shortly thereafter as section 1309
of the Act of August 7, 1953.4 and combined in 1962 with an 1896 provision which prohibited
Navy oficers from being compensated if employed by any person furnishing naval supplies or war
nk'terials to the United States. 5 Prior to its inclusion ini Title 37, it was codified in Title 10.6

6.7.3.3. Law in Practice

Under this statute, the Comptroller General and the Court of Claims have broadly
interpreted selling to embrace a wide variety of activities, but the statute has been held to apply
only to the sale of goods and not services.7 Regulations which define selling for purposes of 37
U.S.C. § 801 arc found in 32 C.F.R. § 40.7(c)(2).

6.7.3.4. Recommendation and Justification

Repeal

This statute, along with 18 U.S.C. § 281, singles out retired regular officers for treatment
different from other separated and retirer; Government officials. In doing so, it is unfairly
burdensome on retired officers, and overlaps other statutes which encompass similar conduct.8

I Only section (b) of this statute remains active; section (a), which prohibited regular Navy and Marine officers
from being paid by the Govcrnmnent if employed by a person furnishing naval supplies or war materials to thc
United States, was repealed by Pub L. No. 10 1-194, 103 Stat 1756 (1989).
2 Act of July 22, 1935, ch. 402 § 9 , 49 Stat. 490 (1935).
3 Ch. 664, § 1309, 65 Stat. 757 (1951).
467 Stat. 437 (1953).
55 U.S.C. § 59c. The Navy version of this section had been codified in 10 U.S.C. § 6112(b) and was similar in
application to 37 U.S.C. § 801(a), its repealed companion section, which prohibited kegular Navy and Marine
Corps officers from being employed ib -ny person selling war materiels to the United States.
610 U.S.C. § 6112, 70A Stat. 381(095b).
741 Comp. Gen. 677, (1962).
818 U.S.C. §§ 207 (a)(l), (a)(2).
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As the Ethics Officer for the Air Force Materiel Command commented, "A wide variety of
individuals and agencies are involved in procurements, yet except for the case of 'particular
matters' under 18 U.S.C. § 207 and specific contracts under 41 U.S.C. § 423, only retired military
officers are prohibited from selling back to their agencies. "9

6.7.3.5. Relationship to Objectives

Repeal of this statute would make the standards which should and must apply to all former
Government officials more equitable and through increased clarity and simplicity, ensure
continued ethical integrity of defense procurement programs.

9Lehter from Major Edward E. Hunt, III, Director, Ethics and Fraud Remedies, Headquarters Air Force Materiel
Command, Department of the Air Force (July 9, 1992) forwarded in a letter from Brigadier General James C,
Roan, Jr., Staff Judge Advocate, Headquarters Air Force Materiel Command to the Acquisition L•-w Task Force
(Jly 21, 1992).
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6.7.4. 10 U.S.C. § 2397

Employees or former employees of defense contractors; reports

6.7.4.1. Summary of the Law

This section establishes requirements for former middle and senior-level military and
civilian employees of DOD to file reports if employed by, or if there are substantial changes in
employment by, a major defense contractor at an annual salary of $25,000 or more, within two
years of leaving DOD. For violations of its provisions, this section also provides for a maximum
administrative penalty of $10,000 as determined by the Secretary of Defense.

6.7.4.2. Background of the Law

This section was originally introduced by Senator William Proxmire in 1969 as part of the
Senate version of the FY 1970 DOD Authorization Act,1 Its purpose was to be a "sunshine"
provision that would make information on the "revolving door" available to the public and to
Congress, It was substantially amended in 1985 to increase the salary limit from $15,000 to
$25,000, to reduce the number of reporting years from three to two, and to expand the content of
the reports.2  The 1985 amendment also required the former employee to report any
disqualification required during Federal employment as a result of employment discussions with
the current contractor employer, 3

6.7.4.3. Law in Practice

The statute is implemented by 32 C.F.R. § 40.12 (DOD Directive 5500.7, 8-1 through 8-
5). Service-wide reports are collected by the Defense Data Management Center and forwarded to
Congress. DOD indicates that because the reporting periods differ from those required by section
2397c, it has difficulty using these reports as an effective tool to detect violations of post-
employment restrictions. 4 Furthermore, DOD reports there have been no administrative fines
assessed under this statute. 5 Consideration given to repeal of section 2397 during action on the
1992 Defense Authorization Act failed when agreement could not be reached on amendments to
the Procurement Integrity provisions of 41 U.S.C. § 423.6

In May 1991, the DOD Inspector General (DODIG) wrote to Senator Carl Levin, "[T]he
reporting requirement imposed by 10 U.S.C. § 2397 does not accomplish the purposes suggested

1Amendmcnt to S.2546, 91st Cong., 1st Sess. (1969), enacted in Pub. L, No. 91.121, 83 Stat.210 (1969).
2Department of Defense Authorization Act, FY86, Pub, L. No. 99-145, 99 Stat. 583, 693 (1985).
3§ 2397(b)(3)(I).
"4 1nterview with Robert StossDOD Standards of Conduct Office (Aug. 6, 1992).
51d.
665 C.F.R. 619 (Nov. 11,1991).
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by Congress when this statute was enacted. I urge you to repeal the statute, which will free
investigative resources to concentrate on cases of significant merit," 7

Most of the comments received concerning this section concurred with the Panei's
proposal for its repeal because it, along with its companion sectiona, section 2397a, b, and c,
contributed to a complicated and confused system of overlapping conflict of interest provisions,8
The National Security Agency's Central Security Service stated, for example, the repeal of section
2397 would "alleviate stacking of employment search and post-employment limitations which
have created a maze of confusing restrictions,"9

6.7.4.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this section, Because its requirements apply only to
DOD personnel and not to officials of other Government agencies, these provisions run contrary
to the objective of having uniform Government-wide ethics standards, including common post-
employment standards. The statute does not appear to be an effective enforcement tool in
detecting post-employment violations, and is a burden to DOD in its requirements to collect and
maintain records,

6.7.4.1. Relationship to Objectives

Repeal of this statute would equalize the standards that apply to all former Government
officials, and through increased clarity would ensure continued integrity of defense procurement
programs,

71 etter from Susan Crawford, Department of Defense Inspector General, to Senator Carl Levin (May 16, 1991).
8See, e.g., Memorandum from Colonel Paul C. Smith, Chief, Contract Law Division, Army Office of the Judge
Advocate General, to Colonel Susan McNeill, Acqusition Law Task Force (Sep. 21, 1992).
9Letter from R.N Fielding, Legislative and Regulatory Counsel, National Security Agency, Ccntral Sccurity
Service (Oct. 1, 1992).
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6.7.5. 10 U.S.C. § 2397b

Certain former Department of Defense procurement officials:
limitations on employment

6.7.5.1. Summary of the Law

This section provides that a defense official who has performed a procurement function:

(a) who is in the grade of GS-13 or 0-4 pay equivalent or above,
and who, on a majority of his working days during the two-yea!
period ending on the date of separation from DOD, performed a
procurement function at a site or plant that is contractor-owned or -
operated and which was the principal location of that employee's
performance; or

(b) who is in the same grade as in (a) and who, on a majority of his
working days during the above two-year period, performed a
procurement function related to a major defense system and, in so
doing, participated personally and substantially and in a manner
involving decision-making responsibilities with respect to a contract
for that system through contact with the contractor; or

(c) who during the above two-year period as a Senior Executive
Service member or an 0-7 pay equivalent, or above, acted as the
primary representative of the United States in negotiating a contract
or an unresolved claim over $10 million,

may not accept compensation from a contractor for two years from the date of sepalation from
DOD service. Any person in the above categories who knowingly accepts compensation under
the proscribed circumstances is subject to a civil fine of not more than $250,000, In addition, any
person who offers or pays such compensation and who knew or should have known that such
action would violate this section is also subject to a civil fine of not more than $500,000. The law
also provides that affected persons may request an opinion from the "designated agency ethics
official" of the DOD agency from which the official separated concerning the applicability of
section 2397b. This opinion must be issued not later than 30 days after receipt of a request
containing all relevant information. A favorable opinion based upon full disclosure of all relevant
facts would creates a conclusive presumption that the employee's acceptance of the compensation
is not a violation of the restriction.

6.7.5.2. Background of the Law

Section 2397b was enacted together with section 2397c in the Joint Resolution Making
Continuing Appropriations (1986) as part of a DOD procurement reform package that included
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the introduction of the procurement executive concept, and whistle blower protection statutes for
DOD and contractor employees. ' The statute was thereafter re-enacted in the same form.2 The
ban on compensation was in part motivated by the "switching sides" of several prominent defense
officials among whom was an assistant military service secretary who went to work for a major
defense firm shortly after being involved in a multimillion dollar dispute with a separate division of
the same company. Although in this case no law was violated, the perceived conflict of interest
raised public concern.

Originally proposed for repeal as part of the Ethics Reform Act of 1989, this section was
instead suspended for one year from December 1, 1989.3 and again from December 1, 1990 to
May 31, 19914 to afford the Administration farther opportunity to present its case for repeal.
Failing agreement by the Congress and DOD on amendment or repeal, it returned to effect.

6.7.5.3. Law in Practice

32 CFR § 40,14 implements this provision and closely follows its language. DOD reports
thousands of opinions have been written under section (e)(1) by the various branches of DOD and
the military services since this law went into effect. 5 However, to date, procedures have not been
specifically established to levy fines, nor have fines been levied under the administrative payment
provisions. 6

A 1990 GAO report recognized that although procedures had been established to comply
with the provisions of sections 2397b, few former DOD employees were limited by that section
from defense contractor employment because they had not spent most of their working days with
any one system or plant, The report also found that only five per cent of the ethics opinions
written under this section concluded that the individuals concerned might be prohibited from
accepting compensation from potential defense contractor employers. 7 It has been estimated, in
fact, that section 2397b may apply to only 2% of DOD procurement personnel,s

In analyzing continuing need for this statute the Panel has concluded that the primary
standard for post-employment restrictions should be 18 U.S.C. § 207, which makes employees
subject to a lifetime ban on matters which were handled personally and a two year restriction on
matters that were under an employee's official responsibility. Section 2397b is unique in Federal
ethics legislation for the severity of the restrictions imposed. Rather than limiting post-

IBy H.J. Res, 738, Pub. L, No. 99-500, 100 Stat 1783-156(1986).
2 It was reenacted twice: Act of Nov. 14, 1986, Pub. L.99-591,Title I, § 101(c), 100 Stat 3341-156, and by the
Defense Authorization Act, Fy 1986, Pub. L. 99-661, Div. A, Title IX, Part C § 931(a)(1) 100 Stat. 3936,(1986).
The Defense Corrections Act of 1987, 101 Stat. 275, provided that the three enactments would be codified only
once,
3Ethics Reform Act of 1989,Pub. L. No, 101-194,103 Stat 1759 (1989).
4National Defense Authorization Act, Fiscal Year 1991, Pub. L. No. 101-510, Div. A, Title VIII, § 815(a)(2), 104
Stat. 1597(1990).
51nterview with Robert Stoss, DOD Standards of Conduct Office, Aug. 6. 1992.61d.
7GAO REPORT NSIAD 90-103, DOD REVOLVINo DOOR, (1990).
8 SECTION BY SECTION ANALYSIS OF THE PROPOSED PROCUREMENT ETHICS REFORM ACT OF 1990 11 (May 9,1990).
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Government conduct, such as sales representation or consulting, it imposes an absolute bar on
private employment with certain contractors as to whom the employee has had official
responsibilities.

Elsewhere in this report, the Panel recommends repeal of 41 U.S.C. § 423(f). The Panel
recommends repeal of section 2397b as well, and suggests that repeal be accompanied by
enactment of an alternative restriction on the use of nonpublic procurement information by former
procurement employees and officials. The Panel recommends incorporating such a restriction at
18 U.S.C. § 207, establishing a one year "cooling-off' period to prohibit former officers or
employees of the executive branch from representing, aiding, or advising others on the basis of
nonpublic information gained through personal and substantial participation in a procurement
during the last year of Government service, Such an amendment would address public and
congressional concerns that nonpublic information not be used to the Government's disadvantage
through "behind-the-scenes" communications and assistance from an employee who has
participated personally and substantially in a procurement, but without the complexity and
confusion presently introduced by 10 US.C. § 2397b and 41 U.S.C. § 423(0.

6.7.5.4. Recommendation and Justification

Repeal

The Panel recommends repeal of 10 U.S.C. § 2397b, together with repeal of 41 U.S.C.
§ 423(f), and the substitution instead of a new aiding or advising subsection as proposed in the
analysis accompanying 18 U.S.C. § 207. Notwithstanding that section 2397b applies to but an
extremely limited number of DOD personnel, it has generated thousands of requests for "safe
harbor" opinions because most defense contractors decline to hire former DOD employees
without having this opinion, DOD issued over 4,300 such opinions in just one 19-month period. 9

The resources expended in implementing this statute far outweigh its benefits, representing a
heavy overhead burden that DOD must hear during a period of shrinking resources, Enactment of
an alternate provision such as that proposed at 18 U.S.C. § 207 would more effectively and
clearly address the principal objective being served by the present law.

6.7.5.5. Relationship to Objectives

Repeal of this statute would equalize the standards that should and must apply to all
foimer Government officials and through increased clarity would ensure continued ethical
integrity of defense procurement programs.

91d, Furthermore, in only 4% of those opinions did DOD find that the law even potentially applied.
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6.7.6. 10 U.S.C. § 2397c

Defense contractors: requirements concerning former
Department of Defense officials

6.7.6.1. Summary of the Law

This section mandates that each DOD contract in excess of $100,000 include a provision
by which the contractor agrees not to compensate certain former defense officials in violation of
section 2397b. Knowing violation of this contract provision would subject a contractor to
liquidated damages of $100,000 or three times the compensation paid to the former employee.
Contractors having at least $10 million in contracts with DOD are also required by this law to
submit a report, on April 1, covering former DOD officers or employees who, within the previous
calendar year, were paid by the contractor within two years of leaving DOD. Knowing failure to
file this repoit subjects a person to an administrative penalty not to exceed $10,000.

6.7.6.2. Background of the Law

This section and section 2397b were introduced in the Joint Resolution Making
Continuing Appropriations (1986) as part of a DOD procurement reform package that included
the introduction of the procurement executive concept, and whistle blower protection statutes for
DOD and contractor employees, 1 The statute was re-enacted permanently in the Fiscal Year
1987 Defense Authorization Act in the same form.2

6.7.6.3. Law in Practice

This statute is implemented by 48 C.F.R. § 252,170-1 and 48 C.F.R. § 252.7002.
Procedures for adjudicating administrative penalties under this statute are set out in 32 C.F.R.
§ 40,15, Under this statute, reports are collected and sent to the Defense Data Management
Center for compilation and reporting to Congress,3

A February 1990 GAO report measured compliance with tWis section against a list of
individuals meeting the statute's requirements who held security clearances and worked for DOD
contractors, 4 The report found that only 60% of those with clearances who met the qualifications
were reported by their employers within the two years before the study, GAO speculated this
result may have been due in part to the recency of the requirement. 5

IHJ, Res, 738, 99th Cong. Sess. Pub. L, No, 99-500, 100 Stat 1783.156(1986) as corrected by Act of November
14, 1986, Pub. L. No. 99-591, Title I, § 101(c), 101,) Stat 3341-156.
2 National Defense Authorization Act, Fiscal Year 1987, Pub. L, No. 99-661, Div. A, Title IX, Part C. § 931(a)(1)
100 Stat. 3936, (1986).
3 Interview with Robert Stoss, DOD Standards of Conduct Office, Aug. 6, 1992.
4 GAO REPORT NSIAD 90-103, DOD REVOLVING DooR, Feb., 1990.
51d at 4.
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The provision has not been effective as an enforcement tool to identify those who may be

violating post-employment restrictions. Reporting periods are not the same for the section 2397
and section 2397c reports, a problem which makes it difficult for DOD officials to correlate data
in both reports to ensure that all employment subject to post-employment restrictions is being
reported.6 Furthermore, information provided in the section 2397c report is not specific enough
concerning job responsibilities to be an effective tool for enforcement of violations of section
2397b(a)(l).7 There have been no reported administrative penalties assessed under this provision.

The view of many in the DOD contractor community is that these reports are burdensome
and of little utility,8 About half of the contractors contacted in the GAO study responded that
requiring more than one report on a covered former DOD employee was burdensome. 9 DOD
responded in that report that many other companies, especially those with few managers and
decentralized staffs, also found the requirement burdensome, 10 An additional difficulty cited in
the report was that the April 1 reporting date required the employer to submit two or sometimes
three reports to cover the required two year period.' 1 More recently, corporate employers of
military reservists called to active duty in the Persian Gulf were confronted with the anomalous
ovligation of being required to re-start the two-year reporting cycle when covered employees
were released from active duty and returned to their civilian jobs. 12

6.7.6.4. Recommendation and Justification

Repeal

As in the case of section 2397, actual practice under this statute indicates it is unduly
burdensome and does not further its intended purpose. The Panel's recommendation for repeal is
also consistent with its recommendation for repeal of section 2397b, Retention of the statute

would not bring the Government closer to the goal of a Government-wide ethics standard, nor

would it foster the Panel's goal of recommending simple, understandable, and effective legislation.

6.7.6.5. Relationship to Objectives

Repeal of this statute would equalize the standards which apply to all former Government

officials, and through increased clarity would ensure continued integrity of defense procurement
programs.

6Interview with Robert Stoss, DOD Standards of Conduct Office, Aug, 6, 1992.
"7d.
8GAO REPORT NSIAD 90-103, DOD .EVOLVING DOOR, Feb., 1990 6.91d,eNa.
101d.
Ild.

12Advisory memorandum from Terrence O'Donnell, DOD Generil Counsel, dated March 15, 199 1.
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6.7.7. 41 U.S.C. § 423

Procurement integrity
(f) Restrictions resulting from procurement activities of
procurement officials

6.7.7.1. Summary of the Law

Subsection (f) of the 1988 procurement integrity amendments to the Office of Federal
Procurement Policy (OFPP) Act (41 U.S.C. § 423(o) added two additional "revolving door"
restrictions to those already applicable to persons engaged in defense acquisition, For two years,
subsection (0) prohibits a procurement official from leaving the Government and participating for
a competing contractor in subsequent negotiations on that contract, or from participating in the
performance of that contract, Those restrictions also apply to: first and second tier
subcontractors in excess of $100,000; subcontractors who significantly assisted the prime in
negotiations of the prime contract; subcontractors personally directed to the prime contractor by
the procurement official; and subcontracto's reviewed or approved by the procurement official,
Waivers may be granted by the President in certain limited circumstances.

6.7.7.2. Background of the Law

Subsection (0 was originally section 27(e) of the 1988 amendments to the OFPP Act, It
was amended and renumbered by Pub. L. No. 101-1891 to codify its application to post-
Government employment with subcontractors, Originally proposed for repeal as part of the
Ethics Reform Act of 1989, this provision was suspended for one year from December 1, 1989,2
and again from December 1, 1990 to May 31, 19913 to afford the Administration additional
opportunity to present it case for repeal. Failing agreement on amendment or repeal, it then
returned to effect. It is implemented at FAR 3,104-7.

6.7.7.3. Law in Practice

There has been growing acknowledgment that the current pyramid of post-employment
laws facing defense employees is complex and nearly impossible to understand. 4

Every executive branch employee is first subject to the lifetime representation restriction
of 18 U.S.C. § 207 (a)(1) as to any matter handled personally and substantially, and to the two-

INationai refense Authorization Act for 1990 and 1991, Pub. L. No. 101-189,Div. A, Title VIII, Part B, § 814(c),
103 Stat. 1495-1 (1989).
2Ethics Reform Act of 1989, Pub. L. No. 101-194, 103 Stat. 1759 (1989)
3National Defense Authorization Act for Fiscal Year 1991, Pub. L, No, 101-510, Div.A, Title VIII, § 815(a)(2),
104 Stat. 1597 (1990),
4Hearings before Investigative Subcommittee of House Armed Services Committee on Revolving Door Issues and
Post Employment Resi..'ctlon, May 9, 1991: REPORT OF THE PRESIDENT'S COMMISSION OF FEDERAL ETHIcs LAW
REF•RM 53-78 (1989)),
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year representation restriction of section 207 (a)(2) as to matters that were under the employee'sofficial responsibility during his final year in office. Those restrictions address what in 1962
Congress believed were the two most serious concerns: using one's Governmentally acquiredknowledge about an on.going case or proceeding against the Government, and using personal
stature and contacts to open Government doors,

Next, employees who during their final year participated in trade or treaty negotiations arebarred by 18 U.S.C. § 207 (b) for a year from assisting any other party in those proceedings,
Officers and employees at the upper rates of SES pay are subject to two more restrictions: a one-
year ban imposed by section 207 (f) on assisting any foreign entity before the Government, and aone-year "cooling-off period" imposed by section 207 (c) on anything but personal or social
contact with their former agencies.

Omitting yet an additional "cooling-off" restriction applicable only to cabinet members, 18U.S.C, § 207 thus imposes five basic post-employment restrictions upon executive branch
employees. Atop those are the special-purpose rules applicable only to defense or procurement
personnel, three of which are imposed by 10 U.S.C. § 2397b.

In brief, the first section 2397b restriction affects middle level employees who perform
specified procurement duties on a major weapons system for more than half their working days
during their final two years, and do so through contact with the contractor. The second applies to
mid-level employees who spend a majority of working days during their final two years
performing the same types of procurement duties at a plant owned or operated by the contractor,The third addresses senior employees who in their last two years served as one of the
Government's primary representatives in negotiating a $10 million contract or claim with thecontractor, Under section 2397b all of these employees are forbidden from accepting
compensated employment with the contractor for two years after separation.

If the procurement official is a military officer, he is subject to two additional restrictions.For two years after retirement 18 U. S.C. § 281 forbids him from selling "anything" to his former
service, and for three years 37 U.S.C. § 801 forbids the former officer from selling "supplies orwar materials" to any DOD component. In the officer's case, therefore, he must understand and
comply carefully with 10 different restrictions on post-Government employment.

Then, atop those 10 restrictions were added the final two procurement integrity limitations
imposed by section 423 (f). Applying still different standards and different definitions of
procurement duties and procurement officials, the section 423 (f) restrictions become applicable
when the employee's participation occurs during the conduct of a procurement. For two yearsafter that Government participation, they forbid the employee from switching sides in negotiations
on that contract, or even performing work under the contract.

It is the Panel's conclusion that section 423 (f), like 10 U.S.C. § 2397b, burdens theacquisition community with narrow rules whose complexity and confusion far exceed theirbenefit. Also like section 2397b, section 423 (f) is a burden less for the substance of the postemployment restriction it imposes than for the time and effort requirod to interpret it, Untold
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numbers of Government lawyers have been assured employment by the statutory requirement to
issue "safe harbor" legal opinions interpreting sections 423(f) and 2397b, notwithstanding that
many of these opinions are issued only because they have become routine employment credentials
regardless of the employee's precise duties. Section 423 (f) is so imprecise that requesting a safe
harbor opinion has proven to be a prudent measure for all employees whose duties related even
obliquely to procurement.

Comments on this topic received by the Panel are consistent with those expressed by
Gnvernment and industry representatives during congressional reconsideration of procurement-
related ethics rules by the Senate Committee on Governmental Affairs in 1991: that those
restrictions add little of substance to the basic set of Federal post-employment laws, but through
their ambiguity and severity contribute significant disincentives to public serviceA

6.7.7.4. Recommendation and Justification

Repeal

The Panel recommends that section 423 (f) be repealed. It is one of several specially-
enacted ethics restrictions that the Office of Government Ethics has found by their complexity and
confusion to be counterproductive to an effective executive branch ethics program,6 Elsewhere in
this report, the Panel has recommended repeal of 10 U,S.C. § 2397b. The Panel believes that the
principal remaining function of these two provisions is to protect against the improper use of
inside information acquired during the conduct of a procurement. It was the Panel's conclusion
that such a limitation could be enacted far more effectively by an alternative provision such as we
have suggested as an amendment to 18 U.S.C. § 207, The Panel's proposed amendment would
establish a one year "cooling off' period to prohibit former officers and employees of the
executive branch from representing, aiding, or advising others on the basis of non-public
information gained through personal and substantial participation in a procurement during their
last year of Government service, The Panel believes such a provision would effectively address
public and congressional concerns regarding "behind-the-scenes" communications and assistance
following Government service without introducing the complexity and confusion presently
surrounding 10 U.S.C. § 2397b and 41 U.S.C, § 423 (f).

6.7.7.5. Relationship to Objectives

Repeal of this statute would allow the same standards that should and must apply to all
former Government officials to be applied equally to "procurement officials" and would ensure,
through increased clarity and simplicity, continued ethical integrity of defense procurement
programs,

5 Procurement Integrity Act: Hearing before the Subcommittee on Oversight of Government Management, Senate
Committee on Governmental Affairs, 102 Cong.1st Soso. (1991) (Statements of Terrence O'Donnell, General
Counsel, DOD, and Stuart I. Evans, Assistant Administrator, NASA).
6Statement of Stephen D. Potts, presented to Senate Committee on Governmental Affairs, Subcommittee on
Oversight of Government Management, February 26, 1991, S.Hrg. 102-59, 102d Congress, lst Session,
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6.8. Protection of Procurement Information

6.8.0. Introduction

At the heart of the procurement integrity amendments to the Office of Federal
Procurement Policy (OFPP) Act are its post-Ill Wind restrictions on disclosure of proprietary or
source selection information during the conduct of a procurement. As with the procurement
integrity restrictions on gifts and job searches, these special rules protecting procurement-sensitive
information apply only during the interval between the initiation of a procurement and the
eventual award of a contract. During that period, section 423(a)(3) forbids a competing
contractor to seek such information, subsection (b)(3) forbids a procurement official to disclose It,
and subsection (d) forbids its release by any person, except as authorized by the contracting
officer,

18 U.&SC. § 1905, the Trade Secrets Act, has long protected proprietary corporate
information from unauthorized release by Government officials, but not all portions of a
competitor's proposal are certain to qualify for its protection. Likewise, the FAR governs the
release of certain information relating to competitors' proposals and the Government's internal
evaluation. Additional uniform rules on the dissemination of acquisition information will soon be
published pursuant to section 822 of the National Defense Authorization Act for FY 1991-1992.
Until the enactment of the procurement integrity provisions in section 423, however, no single
provision of Federal law broadly forbade the unauthorized release of all such information, or
trafficking in such information once it had been released.

Despite its laudable objectives and purpose, however, no single portion of the
procurement integrity amendments to Title 41 seems to have generated more uncertainty or
anxiety in the procurement community, By virtue of their complexity and the severity of the
penalties for noncompliance, the information disclosure restrictions have imposed what some have
characterized as a "code of silence" on both Government and industry personnel during the course
of a procurement, during which the former have often feared to offer and the latter feared to seek
even the most routine information without specific authorization or, frequently, legal guidance.

As characterized by a senior NASA official, "if there is any doubt about whether a
document or information should be discussed during a source selection, it does not get
communicated. "1  To guard against the enormous penalties for error, some corporations and
Government activities are said to have furnished their representatives with "Miranda cards" that
coach them through a litany of preliminary questions each ought to ask the other before safely
addressing the business at hand.

The law's complexity has been illustrated in numerous examples, such as the commercial
firm in its first Government competition innocently inquiring whom its competition was, or the

Ifearings before the Senate Committee on Governmental Affairs, Subcommittee on Oversight of Government
Management,102d Cons, Ist Scss. (1991), (statement of Stuart J. Evans, NASA Assistant Administrator for
Procurement).
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frustration of applying the rule to a sole source negotiation. And after several years of trying, it is
obvious that a "bright line" defining the commencement of a procurement is beyond reach,
Millions of public notices cannot practicably be published announcing that date, yet without some
such notice, Government personnel at a field purchasing activity cannot know that a purchase
request has been drafted at headquarters, thereby triggering a new set of rules under section 423
applicable to its relations with potential competitors. Those competitors, at the same time, may
be conducting other business with the field activity on similar procurements, exchanging related
data and information, and they are even less able to know that a new procurement has started.

In addition to requirements for filing compliance certifications, the law also requires
contracting officers to maintain a list of every person authorized in that procurement to have
access to proprietary or source selection information. That list is required notwithstanding that
access by many people is beyond the contracting officer's control, as when audits or investigations
are performed, or when GAO protests are filed. A complete list is beyond reach and an
incomplete list is of dubious value,

The Panel believes the information protection provisions of section 423 are potentially
useful but require amendment. Protection is clearly important because unauthorized access to a
competitor's bid or proposal information can jeopardize the integrity of the procurement process
and deprive both Government and competitors of a fair competition. Just as clearly, however,
that protection should not come at the expense of the regular discourse and routine exchange of
information that is the essence of negotiated procurement. The public is not served by rules and
penalties so threatening that paralysis begins to make the bargaining process of competitive
negotiation take on the rigid formality of sealed bidding.

The underlying problem, in the Panel's view, is that the information protection restrictions
of section 423 had to be artificially adapted to the procurement integrity lexicon of procurement
officials, competing contractors, and conduct of a procurement. The Panel believes the same
rules would be clearer, and far stronger, if they were drafted to address the character of the
information to be protected rather than the status of the persons handling it,

In 1991 a substitute provision was proposed by OFPP and the Office of Government
Ethics (OGE) and considered by the Senate together with several other alternatives to the current
provisions of section 423,2 Under this substitute, contractor bid or proposal information and
source selection information would be protected from unauthorized disclosure until the relevant
contract is awarded, The protected information would be defined with specificity and clarity, and
trafficking would bear criminal, civil, and administrative penalties.

The Panel reviewed other possibilities, including the view expressed during congressional
hearings that problems with the procurement integrity provisions could be cured by better

2The "Procurement Ethics Reform Act," S. 2775, submitted to tho 101st Congress on June 20, 1990, and
resubmitted to the 102d Congress on February 14, 1991. introduced as S. 458 on February 21, 1991.
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implementing regulations.3 With due respect for those views, the Panel disagrees. The stifling
buiden of the information protection provisions of section 423 comes from its overall and
needless complexity, and it is the uncertainty caused by that complexity that has made its effect so
chilling: Has a procurement started somewhere, or concluded? Has one become a procurement
official? Is a firm, a competing contractor on that procurement? Those are useless elements in a
law whose objective is to forbid stealing and trading in inside information.

The Panel believes the alternative proposed by OFPP and OGE would satisfy the
information protection objectives of procurement integrity but in far more understandable terms.
The coverage is in some respects slightly broader, and it does not burden the procurement process
with certification and record keeping requirements of questionable value. The Panel believes this
bill is far superior to the current law and deserves thoughtful reconsideration by the Congress.

31fearings before the Senate Committee on Governmental Affairs, Subcommittee on Oversight of Government
Management,102d Cong, 1st Sess. (1991), (statement of Stuart J. Evans, NASA Assistant Administrator for
Procurement).
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6.8.1. 18 U.S.C. § 1905

Disclosure of confidential information generally

6.8.1.1. Summary of the Law

The statute prohibits an officer oi employee of the United States from unlawfUly
disclosing trade secrets or other confidential infcrmation provided to the Government. The
statute imposes a maximum penalty of $1,000 and one year imprisonment for violation.

6.8.1.2. Background of the Law

The present form of the statute has evolved from provisions in the Tariff Acts of 18941
and 19302 and the Revenue Act of 1926.3 The last major revision occurred in 19484 with
technical amendments in 1980.5

6.8.1.3. Law in Practice

The statute imposes criminal penalties for violation. In practice, it has effectively served
to ensure those doing business with the Government that corporate proprietary information will
not be disclosed or released to competitors. The Procurement Integrity Provisions, 41 U.S.C. §
423 et veq., have added criminal, civil, and administrative penalties for the unlawful disclosure of
source selection or proprietary information in connection with the award of a Government
contract, These provisions are implemented in DFARS subparý 203. The Procurement Integrity
Provisions do not conflict with 18 U.S.C. § 1905, although their restrictions overlap to a limited
degree. Both provisions potentially prohibit a Government employee from unlawftilly disclosing
pricing information or other proprietary information during the source selecton process.

6.8.1.4. Recommendation and Justification

Retain

The Panel recommends retention of this statute, which is one of the foundations of the
Government's information protection authorities.

6.8.1.5. Relationship to Objectives

Retention of this statute will promote the integrity of the defense procurement system
without being unduly burdensome.

ICh. 28, Stat. 509, 557 (1894).
2pub. L. No. 71-361, Ch. 497, 46 Stat. 590 (1930),
3pub. L. No. 69-20, Ch. 27, 44 Stat. 9 (1926).
4 Act of June 25,1948, Pub. L. No. 80-771, Ch, 645, 62 Stat. 683, 791.
5Antitrust Procedural Improvements Act of 1980, Pub. L. No. 96-349, 94 Stat. 1154,1158,
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6.8.2. 41 U.S.C. § 423 (a)(3), (b)(3), (d)

Procurement integrity (Disclosure of information)

6.8.2.1. Summary of the Law

Subsection (a)(3) prohibits a "competing contractor,"1 its agents, or employees, from
knowingly obtaining proprietary or source selection information from "procurement officials"12
except as authorized, during a procurement. Subsection (b)(3) prohibits procurement officials
from knowingly disclosing proprietary or source selection information, except as authorized, to a
competing contractor during a procurement. Subsection (d) prohibits any person with authorized
or unauthorized access to proprietary or source selection information during a procurement from
knowingly disclosing such information, directly or indirectly, to those not authorized to receive it.
"Proprietary information" is defined in subsection (p)(6) of section 423 as:

(1) infonnation contained in a bid or proposal;

(2) cost or pricing data; or

(3) any other information submitted to the Government by a
contractor and designated as propiietary, in accordance with law or
regulation, by the contractor, the head of the agency or the
contracting officer.

"Source selection information" is defined in subsection (p)(7) as:

[I]nformation determined by the head of the agency or the
contracting officer to be information --

(a) the disclosure of which, to a competing contractor,
would jeopardize the integrity or successful completion of the
procurement concerned; and

(b) which is required by statute, regulations, or order to be
secured in a source selection file or other restricted facility to
prevent such disclosure.

1A competing contractor is defined in section 423(p) means any entity that is, or is reasonably likely to become, a
competitor for or recipient of a contract or subcontract under such procurement, or any person acting on its behalf,
2A procurement official is defined In section 423(p) as any civilian or military official or employee of an agency
that has participated personally and substantially in any of the following activities: (i) the drafting of
specifications-, (ii) review and approval of specifications-, (iii) the preparation or issuance of a solicitation; (iv) the
evaluation of bids or proposals;, (v) the selection of sources; (vi) the review and approval of an award, modification,
or extension; (vii) any other specific procuremant actions as specified by regulation,
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6.8.2.2. Background of the Law

Subsections (a)(3), (b)(3) and (d) were a part of the section 27 procurement integrity
amendments added by the 1988 reauthorization of the Office of Federal Procurement Policy 3

(OFPP). The original section corresponding to subsection (a)(3) contained a prohibition on
disclosure of information which would give a competing contractor "an unfair competitive
advantage... or would otherwise undermine or harm the Government's negotiating position with
regard to the procurement concerned."4  That provision was refined and supplanted by the
definition of source selection information incorporated by the 1989 amendments.

6.8.2.3. Law in Practice

These sections are implemented by FAR 3.104-3, 3.104-4, and 3.104-5. FAR 3.104-5
contains a requirement that proprietary information be appropriately marked with a prescribed
legend. The recently published Office of Government Ethics (OGE) Standards of Ethical Conduct
Regulation, which implements Exec. Order No, 12674, also proscribes the release of "non-public"
information, or allowing the use of non-public information to further a private interest, "whether
through advice or recommendation or by knowing unauthorized disclosure." 5  That ethics
regulation defines non-public information, in part, as "information which is designated confidential
by an agency; or which has not actually been disseminated to the general public and is not
authorized to be made available to the public on request. "6

Comments from both Government and industry generally support a prohibition on the
release of procurement information and the applications of firm sanctions. 7 One of the major
problems noted with the current disclosure provisions, however, is that the period of prohibition
on the release and the definition of protected information needs to be "clearly and tightly defined
to avoid any chilling on normal interaction and discussion between Government employees and
industry,"8 There was also a concern expressed that well-meaning or inadvertent disclosure not
be subject to punishment and that information which should be disclosed at appropriate times and
for appropriate purposes not be impeded.

The effect of the information protection portions of the procurement integrity amendments
has obviously been to stiffen the working relationship of Government and industry personnel
during the conduct of a procurement, and to impose what has been characterized as a "code of
silence" under which the exchange of routine negotiating information may become a threatening

3Officc of Federal Procurement Policy Act Amendments of 1988, Pub, L. No. 100-679 § 6a, 102 Stat 4063 (1988).
4 1d.
557 Fed. Reg, 35, 960 (to be codified at 5 C.F.R. § 2635).
61d.
7Mcinorandum to the Members of the Flowdown and Cost and Pricing Data Task Forces from Debbie von Opstal
(April 28, 1991) and letter from Major Edward E, Hunt III, Director, Ethics and Fraud Remedies, Headquarters
Air Force Materiel Command, Department of the Air Force (July 9, 1992) forwarded in a letter from Brigadier
General James C. Roan, Jr., Staff Judge Advocate, Headquarters Air Force Materiel Command to the Acquisition
Law Task Force (July 21, 1992)( hereinafter, HQ AFMC letter of July 9, 1992).
8HQ AFMC letter of July 9, 1992.
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concern to both parties. 9 Commenters offered illustrations of the high risks of innocent error such
as inexperienced commercial firms making inquiries concerning the identities of their competition,
of applying the rules to sole source negotiations, or the situation when one component of a
military department initiates a procurement without another component's knowledge. Lists of
persons authorized to have access to that information &-, -equired to be kept by the contracting
officer, yet the contracting officer is not in a position to control all those whose duties may
require access, such as auditors, and he cannot prevent the inadvertent disclosure of information
by those who are beyond his control.

The Panel agrees that the information protection provisions of section 423 are potentially
useful, but believes they require amendment to serve efficiently. Protection is clearly important
because unauthorized access to a competitor's bid or proposal information or to source selection
information can jeopardize the integrity of the procurement process and deprive both Government
and competitors of a fair competition. Just as clearly, however, that protection should not come
at the expense of the regular discourse and routine exchange of information that is the essence of
negotiated procurement.

The underlying problem, in the Panel's view, is that the information protection restrictions
of section 423 had to be artificially fitted around the other procurement integrity provisions and
their unusual definitions of procurement officials, competing contractors, and conduct of a
procurement. The Panel believes the same basic disclosure restrictions would be clearer, and far
more effective, if they were drafted to address the nature of the information to be protected rather
than the status of the persons handling it.

In 1991, a substitute provision was proposed jointly by OFPP and OGE and considered by
the Senate among several other alternatives to the current provisions of section 423.10 Under this
"substitute, contractor bid or proposal information, and source selection information, would be
protected from unauthorized disclosure until the relevant contract is awarded. The protected
information would be defined with specificity and clarity, and trafficking would bear criminal,
civil, and administrative penalties.

The Panel believes this alternative would satisfy the information protection objectives of
section 423 but in far more understandable terms. The coverage is in some respects even broader,
yet it does not burden the procurement process with documentary requirements of doubtful value.
Most especially, the clarity of the rules would not have the chilling effect generated by the many
uncertainties of the current law.

9See, e.g., Procurement Integrity Act: Hearing before the Subcommittee on Oversight of Government
Management, Senate Committee on Governmental Affairs, 102 Cong., 1st Sess. (1991) (Statements of Stuart J.
Evans, Assistant Administrator, NASA).
10 Procurement Ethics Reform Act of 1990, S. 2775, submitted to the 101st Congress on June 20, 1990, and
resubmitted on February 14, 1991. introduced as S. 458 on February 21, 1991, into the 102nd Congress
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6.8.2.4. Recommendations and Justification

Repeal 41 U.S.C. §§ 423(a)(3), (b)(3) and (d), and enact in their
place Sec. 3. of the OFPP-OGE proposed legislation.

The alternative set forth below was originally formulated by the Office of Federal
Procurement Policy and the Office of Government Ethics, coordinated and concurred in
throughout the executive branch, including the Department of Justice and the Inspectors General,
and strongly supported by industry associations. It was drafted to focus on the information to be
protected, rather than the status of persons who might disclose or obtain the information, or the
particular stage of a procurement when the sensitive information might be generated, It would
prohibit the knowing and willfll pre-award disclosure of bid or proposal information and source
selection information by anyone who, by reason of his office, employment or relationship with the
Government, has access to such information. It would thus address the concerns expressed about
the current law and not inhibit legitimate and productive exchanges of information during the
procurement process,

The Section on Public Contract Law of the American 7 ar Association (ABA) stated that it
believes that this proposal is "a significant step in the right direction."11 The ABA suggestad that
it could be improved by deleting penalty provisions that duplicate those of criminal statutes and by
formally designating the individuals covered by the statute, The Panel received similar comments
from other sources, including a number of Government agencies, supporting adoption of this
provision as an alternative to procurement integrity but offering minor suggestions and
refinements to its temis, 12

Rather than incorporate any of those changes at this time, the Panel has endorsed and
recommends enactment of the OFPP-OGE bill in the form originally proposed and coordinated
throughout Government and industry. It does so because that version is known and understood,
and because the first step is obviously to reopen the debate on this topic. The Panel believes that
the role and utility of these procurement integrity provisions deserve reconsideration by Congress,
and urges adoption of the alternative drafted by OFPP and OGE.

U1 Lctter from the Karen Hastie Williams, Chair, Section of Public Contract Law, American Bar Association to
Colonel Susan McNeill (Aug. 25, 1992),
12See e.g. letter from Ira Kemp, Associate Deputy Assistant Secretary (Contracting), Office of the Assistant
Secretary of the Air Force (Acquisition)(Sept. 25, 1992), Letter from D. Evelyn Lyon Attorney, Office of the
Associate General Counsel (Contracts), National Aeronautics and Space Administration to Donald M. Freedman,
DOD Advisory Panel on Streamlining and Codifying Acquisition Law (Sept. 22, 1992), letter from R.N. Fielding,
Legislative and Regulatory Counsel, National Security Agency, Central Security Service to Colonel Susan P.
McNeill, Section 800 Advisory Panel (Oct. 1, 1992). But see letter from Paul C. Smith, Chief, Contract Law
Division, Office of the Judge Advocate General (Sept. 2, 1992) (suggesting changes to wording in the proposed
provision, but also expressing the belief that the substitute provision is unnecessary and duplicative of 18 U.S.C. §§
371 and 641).
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6.8.2.5. Relationship to Objectives

Repeal of this statute and passage of the proposed alternative would remedy the
weaknesses in the present statute and promote the same end with far greater clarity.

6.8.2.6. Proposed Statute

Disclosing and Obtaining Contractor Bid or Proposal Information or Source Selection
Information.

Sec. 27. Disclosing and obtaining contractor .bid or proposal information or source selection
information,

(a) A present or former officer employee of the United States. or a person who is acting or has
& for. or on behalf of. or who is advising or has advised the United States with respect to
Federal agency procurement and who --

(1) by virtue of that office. employment, or relationship has or had access to contractor bid
or proposal information or source selection information, and

(2) other than as provided by law. knowingly and willfully discloses that information
before the award of a Federal agency procuremnent contract to which the information relates. is
sUbject to the penalties and administrative actions set forth in subsection (d).

(b) Whoever, o than as provided by law. knowinglypd willfully obtains contractor bid or
proposal information or source selection informtation before the award of a Federal agency
procurement contract to which the information relates is subJect to the penalties and
administrative actions set forth in subsection (d).

(c) Whoever. other than as tprovided by law. knowingly and willfully violates the terms of a
protective order, issued by the Comptroller General or the board of contract appeals of the
.General Services Administration in connection with a protest against the award or proposed
award of a Federal agencxyprocurement contract, by disclosing or obtaining contractor bid or
proposal information or source selection information is subject t .he penalties and administrative
actions set forth in subsection (d),

(d) The penalties and administrative actions for an offense under subsection (a). (b). or (c), are as

follows:

(1) Criminal penalties,

(A) Whoever engages in the conduct constituting the offense shall be imprisoned
for not more than one yer or fined in the amount set forth in 18 U,S,C. § 3571. or both,
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(L) Whoever engages in the conduct cons•tituting th._ffense, for the purpose of
either --

(i) exchanging the information covered by subsections (a). (b). and (c). for
ayhing of value. o

(ii) obtaining or giving anyon.a competitive advantage in the award of a
Federal agency procurement cL rnaL

shall be imprisoned for not more than five years or fined in the amount set forth in 18 U.S.C.
3571. or both

(2) Civil penalties. The Attorney General may bring a civil action, in the appropriate
United States district court against any person who engages in conduct constituting an off
undcr suibsection (a), (b). or (g), Upon proof of such conduct by a preponderance of the
evdence. the person is subject to a civil penalty. An individual who engages in such conduct is
subiect to a civil penalty of not more than $50,000 for each violation plus twice the amountf
compensation which the individual receivei or offered for the prohibited conduct An
organization that engages in such conduct is subject to.a civil penalty of not more than $500,000
for each violation plus twice the amount of compensation which the organization received o
offered for the prohib•ted conduct,

(3) Administrative actions, If a Federal agency receives information that a contractor ori
person has engaged in conduct constituting an offense under subsection (a). (b). or (C). the
Federal agency shall consider one or more of the following actions, as appropriate:

(A) Canceling the Federal agency procurement when a contract has notQ been
awarded:

(B) Declaring void and rescinding a contract in relation to which there has been
either-

(i) a conviction for an offense under subsection (q).b). or (c), committed
by the contractor or someone acting for the contractor, or

(ii) a determination by the head of the agency based upon clear and
convincing evidence that thc contractor or som,,one acting for the contractor has engaged in such
conduct

If such action is taken. the United States is entitled to recover in addition to any penalty
prescribed by law. the amount expended und r the Contract:

(C) Intiating suspension or debarment proceedings for the protection of the
Government in accordance with procedures in the Federal Acquisition Regulation, In this regard,
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engaging in conduct constituting an offenseunder-subsection (a). (b), or (c). affects the present
responsibility of a Government contractor or subcontractor: or

LP) Initiating adverse personnel action. pursuant to the procedures in chapter 75 of

title 5. United States Code. or other applicable law or regulation.

(e) For putposes of this section:

(t) The term "contrac tjg officer" means a person who, by appointment in accordance
with applicable regulations, has the authority to enter into a Federal agency prockurement contract
on behalf of the GoveLment and to make determinations and findings with respect to such a
contract,

(2) The term "contractor bid or proposal information" means the following information
submitted to a Federal agency as part of. or in connection with. a bid. or proposal to enter into a
Federal agency procurement contract, if that information has not been previously made available
to the pubic or disclosed publicly@

(A) Cost or pricing data:

MB) Indirect cost and direct labor rates:

(C) Proprietary information about manufacturing processes. operation. or
techniques marked by the contractor in accordance with applicable law or regulationi or

(Q) Information marked by the contractor as "contractor bid or proposAl
information." in accordance with applicable law or regulation.

Q•) The term "Federal agency" has the meaning given that term in sectiop ...~theFederal
Property and Administrative Services Act (40 U.S.C. 472).

(4) The term "Federal agency procurement" means the competitive acquisition by contract
of supplies or services (including construction) from non-Federal sources by a Federal aen y
using appropriated funds,

(5) The term "protest" means a written objection by an interejted party to the award or
proposed award of a Federal agency procurement contract. pursuantto.sedtion 11 .Iof the Federal
Prop.erlv and Administrative Servy es Act (40 U.S.C, 759) or subchapter V of chapter 35 of title
31. United States Code.

(6) The term "source selection information" means the following information prepared for
.use by a Federal agen y r the purose of ealuating .aid or proposal to enter into a Federal

agency procurement contract. if that inform ain has not been previously made available to the
publi6 or disclosed publicly-9
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(A) Bid prices submitted in response to a Fedpral agency solicitation for seale4
bids or lists of those bid p. prior to public bid opening:

(L) Proposed costs or pnces subritted in response to a Federal agengy solicitation.
or lists of those proposed costs priceL

(C.) Source selection plans:

(D) Technical evaluation plans:

(E) Technical evaluations of prQposals.

(F) Cost or price evaluations of proposalsi

(W Competitive range determinations which identif proposals that have a
reasonable chance of being selected for award of a contract:

(H) Ranikngs of bids. proposals, or competitors:

(1) The reports and evaluations of source selection panels or boards or advisory
council or

(J) Other information marked as "source selection information" based upon a case-
by-case determination by the head of the agency. his designee. or the contracting officer that its
disclosure would jeopardize the integrity or successfuil completion of the Federal agency
procurement to which the information relates,

(0) No person may fle -a protest against the award or proposed award of a Federal agencyprcurement contract alleging an offense under subsection (a). (b). or (c). of this section. nor maj

the Comptroller General or the board of contract appeals of the General Services Administration
consider such an allegation in deciding such a .rotest. unless that person reported information to
the Federal agency responsible for the procurement that he beleved constituted evidence of the
offense no later than ten working days after he first discovered the possible oftn_•

(g)_This section does not:

(1) Restrict the disclosure of information to or its receipt by any person or class of persons
authorized, in accordance with applicable agency rejulations or procedures. to receive thm
infogtmition:

(2) Restrict a contractor from disclosing its own bid or proposal information oh
recipient from receiving that information:

(3) Restrict the disclosure or receipt of information rqlating to the Federal agency
procurement after it has been canceled by the Federal agency prior to contract Ard unless the
Federal agency plans on resuming the procurement
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(4) Authorize the withholding of information from nor restrict its receipt by the Congress.
a committee or subcommittee thereof. the Comptroller General, a Federal agency. or an Inspector
general of a Federal agency:

(5) Authorize the withholding of infQrmation from nor restrict its receipt by any board of
contract appeals of a Federal agency or the Comptroller General in the course of a protest against
the award or proposed award of a Federal agency procurement contract: or

(6) Limit the appligability of the requirements. sanctions. contract penalties, and remedie
established under any other law or regulation.

(h) Government-wide regulations and guidelines deemed appropriate to carry out this Act shall be
issued in the FAR by DOD. the General Services Administration. and ithe National.Aeronmatics
and Space Administration, in coordination with the Federal Acquisition Regulatoly Council,
Proposed regulations and guidelines shall be issued within 120 days after the date of enactment.
Implementing regulations and guidelines shall be issued within 180 days of enactment,
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6.9. Certifications, Training, and Remedies

6.9.0. Introduction

This section includes the certification, training, and remedies portions of the procurement
integrity amendments to the OFPP Act. Certification and training requirements of section 423
contribute little genuine substance, yet impose extraordinary demands on Government and
contractor personnel and resources. The Panel recommends that they be repealed, together with
the related provisions which establish contractual, administrative, and criminal penalties for
violation of section 423.

The certification requirements at 423(e) prohibit award of a Federal contract or contract
modification unless the contractor employee responsible for the bid or modification certifies that
he has no information concerning possible violations of the major substantive sections of 423
which have been discussed in this chapter. The responsible contractor employee must, in the
alternative, disclose any information he has concerning possible violations of those sections.
Similar provisions also apply to Government contracting officers.

The certification requirements of section 423 impose a significant overhead burden in the
daily conduct of defense contracting, and have been an issue of concern in Government and
industry from their enactment. The education function performed by requiring certification has no
doubt been successful, but the Panel questions whether their benefits outweigh the paperwork and
record-keeping burdens they impose on both Government and industry, and whether the
certification process may gradually be reduced to a meaningless routine that diminishes its original
purpose.

Subsection (k) permits a procurement official or former procurement official to receive
advice from his agency ethics officials regarding the propriety of conduct under the standards
imposed by section 423, and subsection (1) mandates Government ethics training programs to
educate procurement officials regarding section 423(b), (c), and (e), and requires certifications
reciting familiarity with those provisions. The Panel has recommended that subsections (k) and (I)
be repealed together with the underlying provisions (a), (b), (c), (d), and (f) of section 423,
because they place an undue burden on industry and present and former Government procurement
personnel.

Subsections (g), (h), and (j) establish contractual, administrative, and criminal penalties for
violation of section 423. They recite the most common remedies -- contractual, administrative,
civil, and criminal ..- as well as adverse personnel actions for civilian Government employees.
Subsection (m) provides for the use of any other remedy that exists under the law.

As the Panel has recommended the repeal of subsections 423(a), (b), (c), (d), and (0, it
recommends that the corresponding remedies provisions be repealed. The Panel's recommended
alternative legislation governing the protection of procurement sensitive information contains a
separate penalty provision.
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Section 218 of Title 18 also allows for an agency to void or rescind contracts and other
transactions in accocdance with regulations established under the President's authority. The Panel
has recommended that this statute be retained.
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6.9.1. 41 U.S.C. § 423

Procurement integrity
(e) Certification and enforcement matters

6.9.1.1. Summary of the Law

For contract actions over $100,000, subsection (e) prohibits a Federal agency from
awarding a contract for property or services to a competing contractor or from agreeing to a
modification or contract extension unless the contractor employee responsible for the bid or
modification certifies that he has no information concerning possible violations of subsections (a),
(b), (d), or (f) of section 423, or he discloses any information he has concerning possible
violations of those sections. In addition, the responsible contractor employee must certify that
each contractor employee who has participated personally and substantially in the procurement
has certified that he is familiar with, and will comply with, the requirements of section 423(a) and
will report any violation of that section. Subsection (e) requires that no contract award or
agreement to any modification take place unless the contracting officer certifies to the head of the
agency that the contracting officer has no information concerning violations of section 423 or
certifies that all such information has been disclosed. Under this subsection, the head of the
agency may request these certifications from the contractor or contracting officer at any time.

6.9.1.2. Background of the Law

Subsection (e) was part of the original section 27 amendments to the Office of Federal
Procurement Policy Act, later amended by Pub. L. No. 101-189.1 The contractor certification was
intended to ensure that:

[W]hen an official or an employee of the winning contractor signs a
contract, he or she will also be certifying to that company's
compliance with the Act.2

6.9.1.3. Law in Practice

From the date of their enactment, the certification requirements of 41 U.S.C. § 423(e)
have been questioned in Government and industry for their utility and cost. These certificates,
which are in addition to those required of procurement officials under subsection 423(1), require
an official of each competing contractor to vouch that the substantive provisions of section 423
have been honored or that possible violations have been reported. Thereafter, they require the
contracting officer, before awarding the contract or executing the modification, to attest that he is

INational Defense Authorization Act for Fiscal Year 1990 and 1991, Pub. L. No. 101-189,§ 814(c), 103 Stat.
1495-1 (1989).
2H.R REP. No. 911, 100th Cong., 2d Sess. 23 (1988),
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aware of no violations, or that all information regarding suspected violations has been duly
reported.

The Panel received a number of comments on this provision. The Air Force Deputy
Assistant Secretary for Contracting stated that "the certification requirements of the procurement
integrity provisions have created a burdensome process for completion, review, and record
keeping for both industry and Government." 3 The Center for Strategic and International Studies
(CSIS) cited the requirement for certification as imposing a burdensome compliance obligation
that is inconsistent with the goal of integration of DOD towards purchasing commercial items
with simplified procedures. CSIS recommends, accordingly, that fixed price transactions for
commercial items be exempted from subsection (e).4 The Council of Defense and Space Industry
Associations (CODSIA) has also expressed concern that the form and format of procurement
integrity certifications have become a bid-responsiveness or offeror-responsibility issue.5

CODSIA recommends that the failure to properly execute the certificate be treated as a minor
informality if there is no showing of intent or willfulness, and recommends individual certifications
be eliminated. Overall, CODSIA finds that the benefits from certification do not outweigh the
burdensome paperwork and increased cost associated with implementation.6

In the event of a violation of one of the substantive provisions at 41 U.S.C. § 423(a), (b),
(d), or (f), the availability to the Government of a subsection 423(e) certificate attesting otherwise
would, depending upon the facts and evidence surrounding its execution, at best afford the
Government a secondary or collateral tool for enforcement. The Panel has not been informed of
any cases in which a certificate alone has been instrumental to the Government. And as suggested
by the United States Attorney responsible for the "Ill Wind" prosecutions, the deliberate criminal
conduct prevalent in those cases would not likely be deterred by the requirement to sign a
certificate.7

The principal function served by the certificates under subsection 423(e) has been
educational. They have required Government and contractor personnel alike to understand the
substantive requirements of the law fully, and have impressed the gravity of the Government's
resolve that its procurements be conducted with the highest ethical standards. In those respects
"the certification requirements have clearly been successful.

3Memorandum from Brigadier General Robert W. Drewes, Deputy Assistant Secretary (Contracting), Office of the
Assistant Secretary of the Air Force (Acquisition) to Major Soesbe, Acquisition Law Task Force (July 3, 1992).
4Letter from Debra van Opstal, Deputy Director, Science and Technology Program, Center for Strategic and
International Studies to Robert D. Wallick (June 4, 1992).
5Lettcr from the Council of Defense and Space Industry Associations (CODSIA) to Robert Wallick and Harvey
Wilcox (Aug. 18, 1992). Letter, from Jack Harding, Raytheon Company, to Robert. D. Wallick, (June 19, 1992).
6CODSIA letter, Aug. 18, 1992.
7"It is naive to think that legislation is going to cure the conduct you had in Ill Wind. Certifications aren't going to
change anything. Ill Wind was a classic instance of old-fashioned lying, cheating, stcalirg and robbing. Only by
fundamentally changing the moral and ethical climate of our society will you ever reach that one per cent who
were involved." Address by Henry E. Hudson, United States Attorney, Eastern District of Virginia, at the Attorney
General's Defense Procurement Fraud Conference, Washington, D.C., May 24, 1990.

6-146



The question now arises whether their perpetuation merits their obvious burden to the
acquisition process, and it is the Panel's view that they do not. Having successfully introduced the
various procurement integrity restrictions to the contracting community, the certification
requirements now risk declining into a routine exercise in administrative paperwork that
diminishes their original purpose. By a variety of educational means employed by OFPP, DOD,
GSA, the Department of Justice, and individual purchasing activities, those doing business with
the Government are informed of current issues and of the Government's expectations regarding
contract compliance. Relying upon avenues such as those would help to ensure that ethical
compliance in defense procurement does not become trivialized by a gradual perception that the
Government's standards can be fully satisfied by the periodic submission of another standard
form.

6.9.1.4. Recommendation and Justification

Repeal

Elsewhere in the report the Panel has concluded that, to eliminate duplication and to
promote clarity, subsections (a), (b), (d), and (f) of section 423 be repealed, in which event the
certification requirements of subsection (e) would serve no further use. Fully apart from
Congressional action on those recommendations, however, the Panel believes that subsection (e)
places a substantial burden on both Government and industry personnel with little discernible
return to the public. The process of execution, review, and retention of these certifications entails
time and resources that can be applied better elsewhere Accordingly, the Panel recommends that
subsection (e) of section 423 be repealed.

6.9.1.5. Relationship to Objectives

Repeal of this statute would remove an undue burden on both Government and industry
by eliminating its requirements to execute certifications that are making, at best, a marginal
contribution to the integrity of defense procurement.
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6.9.2. 41 U.S.C. § 423

Procurement integrity
(g) Contractual penalties
(h) Administrative actions
(j) Criminal Penalties
(m) Remedies not exclusive

6.9.2.1. Summary of the Law

The subsections above establish contractual, administrative, and criminal penalties for
violation of section 423. Contractual penalties include denial of payment or default termination
but leave room for any other appropriate contractual action. Administrative penalties include
voiding or rescinding the contract, default termination, sanctions, and the initiation of suspension
or debarment proceedings. Federal civilian employees in violation of section 423 are subject to
appropriate adverse personnel actions. Civil fines up to $100,000, or up to $1 million fbr
competing contractors which are not individuals, may be levied for violations of subsections (a),
(b), (d), and (f). Criminal penalties for receiving or disclosing proprietary or source selection
information are imprisonment for not more than five years or a fine in accordance with Title 18.
Subsection (m) provides for any other remedy for violation of this section existing in any other
law.

6.9.2.2. Background of the Law

The substance of these provisions was included in the original section 27 amendments
made in 1988 to the Office of Federal Procurement Policy Act, 1 later amended with regard to the
penalties prescribed for the disclosure of proprietary or source selection information. 2

6.9.2.3. Law in Practice

FAR 3.104-11 provides implementing instructions on processing violations of section 423.
The contractual and administrative remedies set forth in subsections (g) and (h), such as
cancellation of a solicitation or termination of a contract, are generally understood to be
Government remedies that exist independently of section 423. Their recitation in this provision
serves primarily to alert the contracting parties to their potential applicability in the event of a
violation and not as enabling authority for their use. Subsection (j), by contrast, prescribes
explicit civil and criminal penalties applicable to entities and individuals for violation of specified
portions of section 423, and subsection (m) clarifies that the remedies prescribed are not exclusive
of those available under other provisions of law.

'Office of Federal Procurement Policy Amendments of 1988, Pub. L. No, 100-629 § 6(a), 102 Stat. 4063(1988).
2National Defense Authorization Act for Fiscal Year 1990 and 1991, Pub. L. No. 101-189, Div. A, Title VIII §
819, 103 Stat. 1352, 1495.
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For the reasons set forth in other sections of this chapter, the Panel has recommended that
the substantive portions of section 423 to which these remedies apply either be repealed as
duplicative of other authority or, in three cases, repealed and replaced with a different statute. It
is the Panel's view, for example, that subsections 423(a)(2) and (b)(2) have effectively been
superseded by the recent enactment of the civil gift statute at 5 U.S.C. § 7353 and the
promulgation by the Office of Government Ethics (OGE) of uniform regulations at 5 C.F.R. 2635
interpreting that law and the criminal gratuities statute at 18 U.S.C. § 201(c). Those rules will
apply uniformly throughout the executive branch and have, we believe, satisfied the primary
objective of subsections 423(a)(2) and (b)(2).

Similarly, the Panel has recommended the repeal of subsections 423(a)(1), (b)(1), and (c),
which deal with employment discussions between procurement officials and competing
contractors, The recently-issued OGE regulations have for the first time comprehensively
addressed this topic and effectively closed the gap that had been perceived in the interpretation of
the basic Government-wide restriction at 18 U.S.C. § 208(a), In addition, civil penalties for
violation of section 208 (a) were recently made available at 18 U.S.C. § 216.

The Panel has also recommended repeal of the "revolving door" restriction at subsection
423 (0. That provision has proven to be difficult to interpret and is to a great extent duplicative
of other restrictions of law. One aspect of subsection 423(f) not squarely addressed by other
authority is the additional protection it may afford the Government against the misuse of inside
information by former procurement personnel through "behind-the-scenes" assistance to a
contractor. The Panel believes that objective would be better met by enactment of a more direct
and comprehensive restriction incorporated within the main body of post-employment restrictions
at 18 U.S.C. § 207.

Finally, the Panel has recommended the repeal of subsections 423(a)(3), (b)(3), and (d),
goveming the unauthorized disclosure of sensitive procurement and source selection information.
The Panel found that these provisions have an important role and function but that they suffer in
clarity by virtue of being drafted to conform with portions of section 423 having other objectives.
In that instance the Panel has recommended repeal and enactment of a stand-alone information
protection provision bearing its own penalty provisions that largely replicate those contained in
section 423,

6.9.2.4. Recommendation and Justification

Repeal

Each of the substantive restrictions of section 423 to which the remedies provisions apply
has been recommended for repeal or, in three cases, fbr repeal and enactment of an alternative
containing its own penalty provisions. In the event those recommendations of the Panel are
adopted, subsections 423 (g), (h), (j), and (m) would serve no further purpose.
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6.9.2.5. Relationship to Objectives

Repeal of these sections would make the standards which should and must apply to all
present and former Government officials more equitable and would ensure, through increased
clarity and simplicity, the continued ethical integrity of defense procurement programs,
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6.9.3. 41 U.S.C. § 423

Procurement integrity
(k) Ethics advice
(i) Training

6.9.3.1. Summary of the Law

Subsection (k) of section 423 provides for implementing regulations which would allow a
procurement official or former procurement official to request and receive advice within 30 days
from a designated agency ethics official regarding whether the official is or would be precluded by
section 423 from a specific activity. This subsection requires the requesting official to furnish all
information relevant to the determination. Subsection (1) requires the Federal agency head to
establish a procurement ethics training program which, at a minimum, would provide explanations
of subsection (b), (c), and (e), and which would require each procurement official to certify that
he is familiar with those provisions, will not engage in conduct prohibited by those subsections,
and will report any conduct that appears to violate subsection (a), (b), (d), or (f).

6.9.3.2. Background of the Law

Subsections (k) and (1) were 1989 amendments to the original 1988 section 27
amendments to the Office of Federal Procurement Policy (OFPP) Act.!

6.9.3.3. Law in Practice

FAR 3,104-8 and 3.104-12 implement subsections (k) and (1) respectively. These
provisions reflect an effort, following many initial questions raised about the scope and
applicability of portions of the procurement integrity amendments to the OFPP Act, to provide
clarity and certainty to those subject to its restrictions and penalties. Subsection (1) requires
procurement officials to certify that they are familiar with three key provisions of section 423 and
that they will report suspected violations of four enumerated provisions. This is a "one-time"
certification, which in DOD ordinarily follows a written indoctrination in the relevant provisions.

The "safe harbor" opinions required by subsection 423(k) are intended to afford
procurement personnel with assurance regarding the applicability of the law's substantive
provisions, including its "revolving door" provisions. Provided that the employee fully discloses
relevant details in requesting such a determination, those opinions may be relied upon in the
employee's future endeavors. Because most of them require close analysis of the applicable facts
and circumstances, they demand individual preparation and the attention of experienced
Government attorneys.

1National Defense Authorization Act for Fiscal Year 1990 and 1991, Pub. L. No, 101.189 Div. A, Title VIII §
814, 103 Stat. 1352, 1495 (1989).
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While DOD does not maintain running department-wide statistics on the numbers of
opinions issued, their ready availability under the law and the sizable penalties for violations under
section 423 apparently have prompted prospective employers to require them of former defense
employees almost as a matter of course. While similar "safe harbor" opinions are also prescribed
to interpret provisions of 10 U.S.C. § 2397, they are not available to interpret other post-
employment statutes that also may apply to departing defense employees.

6,9.3.4. Recommendation and Justification

Repeal

The separate "training" requirement of subsection (1) is in addition to Government-wide
ethics training requirements imposed by the Office of Government Ethics and as implemented in
most agencies involves sending a summary of the relevant provisions of the law obtaining
attestations that they have been understood. The employee's affirmative obligations to comply
with the law and contribute to its enforcement are not dependent upon his written agreement to
do so. The provision at subsection (k) requiring the issuance of "safe harbor" legal opinions is a
costly and inefficient approach to curing the many substantive shortcomings of the Procurement
Integrity amendments, all of which the Panel believes are better addressed by repeal, Subsections
(k) and (1) should be repealed together with the corresponding provisions (a), (b), (d), (e), and (f)
of section 423 because they impose an undue burden on industry and present and former
Government procurement personnel.

As proposed in the other sections of this chapter, the chief substantive provisions of
section 423 have been recommended for repeal or for repeal and substitution by alternative
legislation. In the event those recommendations of the Panel are adopted, subsections 423(k) and
(1) would serve no further purpose,

6.9.3.5. Relationship to Objectives

Repeal of this statute would make the standards that apply to all present and former
Government officials more equitable and would ensure, through increased clarity and simplicity,
the continued integrity of defense procurement.
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6.9.4. 18 U.S.C. § 218

Voiding transactions in violation of chapter; recovery by the
United States

6.9.4.1. Summary of the Law

Section 218 permits the President of the United States, or an agency or department head,
under regulations prescribed by the President, to void and rescind any of the transactions listed in
the statute, including any contract in relation to which there has been a final conviction for any
violation of Chapter 11 of Title 18 (18 U.S.C. § 201 et seq.). The statute also gives the
Government the right, in addition to any other remedy prescribed by law, to recover the amount
expended or the value of the thing delivered as a result of the transaction.

6.9.4.2. Background of the Law

This statute was first enacted as a section of the Bribery, Graft and Conflicts of Interest
Act of October 23, 1962.1 It was intended to give the Government the statutory right to void and
rescind contracts as well as to preserve any other legal remedies including the right of the
Government to void contracts based upon the principles of equity enunciated in United States v.
Mississippi Valley Generating Co.2

6.9.4.3. Law In Practice

Section 218 was implemented by Exec. Order No. 12448,3 which delegated to department
and agency heads the authority to declare void and rescind the transactions enumerated in section
218, The Executive Order also gave agency and department heads the authority to issue
regulations providing for written notice and an opportunity to submit information or have a
hearing on the matter before issuance of a final written decision,

It is clear from the statute and its history that the Government may also exercise other
remedies in law in conjunction with the statute, including common law recovery upon theories of
breach of a fiduciary duty and constructive trust.4 In line with this reasoning, at least one court
has found that the essence of section 218 is not that the defendant received money in violation of
a conflict of interest statute, but that the money was paid in breach of fiduciary duty to the
Government, as evidenced by the violation of the conflict of interest statute. 5

No comments were received concerning this statute, and the Panel has not uncovered any
problems which should be remedied through a statutory change.

lPub, L. No. 87-849, 76 Stat, 1119 (1962).

2364 U.S. 520 (1961).
348 Fed. Rcg, 51281, Nov. 4, 1983.
4 United States v. Eilberg, 507 F. Supp, 267 (D.E.D.Pa. 1980).
5 1Inited States v. Podell, 436 F. Supp. 1039, 1041-2 (DS.D.N.Y.1977).
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6.9.4.4. Recommendation and Justification

Retain

The Panel recommends that 18 U.S.C. § 218 be retained. It provides a statutory basis for
rescinding transactions that violate bribery, gratuity, and conflict of interest laws.

6.9.4.5. Relationship to Objectives

This provision promotes the continued ethical integrity of defense procurement programs.
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6.10. Procurement Policy

6.10.0. Introduction

Years of study and debate over the wisdom and need for centralized, Government-wide
procurement policy and rulemaking concluded with the 1974 legislation creating the Office of
Federal Procurement Policy (OFPP). Much of the impetus was a high-level study commissioned
by the 91st Congress to recommend methods "to promote the economy, efficiency, and
effectiveness" of executive branch procurement. Congress conceived of' the OFPP as a source of
central executive branch leadership, guidance, and direction for procurement policies and
regulations guiding nearly one quarter of all Government spending.

When Congress created the OFPP it envisioned a small office of highly qualified experts,
supplemented when necessary by the efforts of executive agency personnel. Their principal focus
would be to seek savings and efficiencies through consolidation, simplification, and central
direction of procurement policies and regulations, which had then become unwieldy and outdated.
Since 1974 Congress has adjusted the authority of the OFPP Administrator to initiate directives
and regulations, but it has attempted to maintain the thrust of OFPP's efforts to initiate
procurement reform,

The OFPP Act contained fourteen sections, later amended to add provisions concerning
procurement notice requirements, requirements for research into innovative procurement
methods, and other reforms. The Office of Competition Advocate and provisions concerning
rights in technical data were introduced in 1984, and rules for travel expenses of contractors were
added in 1986, The Uniform Procurement System, the Federal Acquisition Regulatory Council,
the Cost Accounting Standards Board, and the Advocate for Commercial Products were added by
the 1988 Amendments, as was section 27, which set out extensive rules and procedures covering
procurement integrity,

This subchapter addresses those sections of the OFPP Act bearing directly upon the
authority of the Administrator; upon the policy, directive, and rulemaking functions at OFPP; and
upon the operation of the Federal Acquisition Regulatory Council, Other portions of the report
address those provisions of the Act which bear more directly on the functions discussed in those
chapters, such as the Cost Accounting Standards Board and the Advocate for Commercial
Products,

In its review of the provisions related to the duties and authority of the Administrator, the
Panel concluded that OFPP has succeeded in serving the acquisition needs of DOD and that,
overall, its rulemaking system has functioned well, The only changes recommended are to amend
the Act's small purchase threshold and its definition of technical data, both of which are to
conform its provisions with other recommendations made by the Panel.
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6.10.1. 41 U.S.C. § 401

Declaration of policy

6.10.1.1. Summary of the Law

This initial section of the Office of Federal Procurement Policy (OFPP) Act articulates the
policy of the United States to promote economy, efficiency, and effectiveness in the procurement
of property and services in executive branch procurement by:

e promoting full and open competition;

a establishing policies, procedures, and practices which will provide the
Government with property and services of the requisite quality, within
the time needed, at the lowest reasonable cost;

9 promoting the development of simplified uniform procurement

processes;

* promoting the participation of small business concerns;

e supporting the continuing development of a competent, professional
work force;

o eliminating fraud and waste in the procurement process;

o eliminating redundant administrative requirements placed on contractor
and Federal procurement officials;

o promoting fair dealings and equitable relationships with the private
sector;

o ensuring that payment is made in a timely manner and only for value
received;

e requiring, to the extent practicable, the use of commercial products to
meet the Government's needs;

o requiring that personal services are obtained in accordance with
applicable personnel procedures and not by contract;

o ensuring the development of procurement policies that will
accommodate emergencies and wartime as well as peacetime
requirements; and
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promoting, whenever feasible, the use of specifications which describe
needs in terms of functions to be performed or the performance
required.

6.10.1.2. Background of the Law

The Office of Federal Procurement Policy Act was the culmination of a Federal procurement reform
movement of the late 1960s and early 1970s. Public concern about the effectiveness and integrity in the Federal
procurement system ultimately led to an extensive examination of that system by the Commission on Government
Procurement established by Congress in November 1969. The Commisslon's findings and recommendations
became the foundation for the Act's provisions. The central finding of the Commission was characterized by the
Congress with the observation that "no one was in charge of a function which involves the expenditure of more
than one-fourth of the budget." 1 Specifically, the Commission found flaws in the coordination of policies between
executive branch agencies, a vacuum in policy leadership, and an outmoded and fragmented statutory base.2 To
remedy the problems perceived to be caused hy a lack of centralized authority, the Commission's major
recommenaatlon was to establish the OFPP.A

This section and section 402, the declaration of congressional policy, express the guiding
principles of the OFPP and a "conceptual framework for the conduct of Federal Procurement."4
These sections remain almost unchanged from the original OFPP Act, except for the addition of
three objectives to section 401. In 1983, the concept of promoting full and open competition was
added; and the 1988 amendment added an objective to promote the use of commercial products
"to the maximum extent practicable. "5 The 1988 amendment also added the objective of
promoting procurement policies to accommodate emergencies and wartime needs,6

6.10.1.3. Law in Practice

This is not an executory provision of the Act but, like section 402, establishes the general
policies and goals which should be carried out by the Administrator of OFPP. No comments have
been received concerning this section,

6.10.1.4. Recommendation and Justification

Retain

IS, Rep, No. 692, 93th Cong., 2nd, Sess., reprinted in 1974 i.SCode Cong. & Admin, News 4589, 4596,
2THE REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT, Vol. 1, at 8 (1972).
31d.
4S. REP, No. 692, 93th Cong., 2nd. Ses,., reprinted in 1974 U.S.C.C.A.N. 4589, 4598.
5Pub. L. No. 96-83, § 2, 93 Stat. 648 (1983), Pub. L. No. 100-697, § 2, 102 Stat, 4055 (1988).6Pub, L. No, 100-697, § 2, 102 Stat. 4055 (1988).
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This statute sets forth the broad policies and goals of Federal executive branch
procurement and is absolutely necessary in order to provide the OFPP Administrator and other
executive agency heads with common Government-wide objectives.

6.10.1.5. Relationship to Objectives

This section states only the broad policy objectives to be achieved by executive agency
procurement and leaves detailed implementation to regulation. It therefore promotes an important
goal of the Panel.
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6.10.2. 41 U.S.C. § 403

Definitions

6.10.2.1. Summary of the Law

This section lays out the significant terms used in the Office of Federal Procurement Policy
(OFPP) Act including the terms: "executive agency," "procurement," "competitive procedures,"
"full and open competition," "responsible source," "major system," "item," "small purchase
threshold," and "technical data."

6.10.2.2. Background of the Law

This section was part of the original OFPP Act and has been supplemented by the various
amendments to that Act. 1

6.10.2.3. Law in Practice

The Panel's review indicated that all of the definitions listed in this section were currently
appropriate with the exception of the "small purchase threshold." The recommendation of the
Panel as described in detail in Chapter 4 is that the term "simplified acquisition threshold" be
substituted for "small purchase threshold".

6.10.2.4. Recommendations and Justification

I

Amend Section 4(11) to substitute the term "simplified
acquisition threshold" for "small purchase threshold" and to
set the threshold at $100,000 in lieu of the current threshold of
$25,000; provided that the new threshold remain subject to
adjustment every five years beginning in 1995.

I[

Amend Section 4(8) to change the definition of "technical
data" to include computer data bases and manuals and other
publications supporting computer programs.

This provision sets forth basic definitions that apply to executive branch procurement and
thus is essential to provide the Administrator and other executive agency heads with common
Government-wide meaning of significant acquisition terms used throughout the Act. For the

IThe Office of Fedcral Procurement Policy Act, Pub. L. No. 93-400, § 4, 88 Stat. 797 (1974).
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reasons set forth in the analysis contained in Chapter 4 of this report, the Panel recommends that
this section be amended to conform to the new definition which it recommends be substituted for

the small purchase threshold. The simplified acquisition threshold will be defined as $100,000.

Further, for the reasons set forth in the analysis of technical data contained in Chapter 5 of
this report, the Panel recommends amending the Act's definition of technical data to conform with
the related recommendations made in that chapter.

6.10.2.5. Relationship to Objectives

This section sets forth common definitions to be applied throughout the OFPP Act and
promotes a Government-wide understanding of those significant terms,

6.10.2.6. Proposed Statute

(8) the term "technical data" means recorded information of a scientific or technical
nature. It does not include computer programs but does include manuals. instructional materials
and technical data formatted as a computer data base. reoded information (reg.adless of the
fon% Or mthed Of the Freording) of a scientifi or echOnialW nAture (including oampuitef ,sftwafe

do.umentation) rel.ting to supplies procured by an agency. Such term does not include computer
software or financial, administrative, cost or pricing or management data or other information
incidental to contract administration;

(11) the term "simplified acquisition s threshold" means_$1 0.QQQ Q-$ - ,

adjusted on October 1 of each year divisible by 5 to the amount equal to $100.000 $26,Q00 in

constant fiscal year 1990 dollars (rounded to the nearest $1,000).
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6.10.3. 41 U.S.C. § 405

Authority and functions of the Administrator

6.10.3.1. Summary of the Law

This statutory provision sets out the role of the Administrator of the Office of Federal
Procurement Policy (OFPP) in carrying out the policies and functions outlined in the OFPP Act.
That role is to provide overall direction of procurement policy and leadership in the development
of procurement systems in the executive agencies. The Administrator may prescribe Government-
wide policies in carrying out the functions outlined in the Act with due regard for the programs of
the executive agencies. The statutory provision also provides that the Act's policies be
implemented in "a single Government-wide procurement regulation," the Federal Acquisition
Regulation, which was to be followed in the procurement of property (other than real property),
services and construction, repair, and maintenance. In instances where DOD, NASA, and GSA
cannot agree on regulations, forms, and procedures, the Adminiistrator shall, within statutory
guidelines, prescribe Government-wide regulations, forms, and procedures for procurement of the
above items. The law also sets out the fUnctions of the Administrator and ways of carrying out
those functions. This includes direction of the computer-based Federal Procurement Data System
and the Federal Acquisition Institute. This provision also gives the Administrator a veto power,
with the concurrence of the Director of the Office of Management and Budget (OMB), over any
Government-wide procurement regulation issued by an executive agency, and limits the powers of
the Administrator to those expressly assigned by statutory provision.

6.10.3.2. Background of the Law

This provision was part of the original Office of Federal Procurement Policy ActI which,
in section 6, called for centralization of authority in the OFPP Administrator. It was Congress'
response to the Procurement Commission's 'recommendation to fill "the need for someone to be in
charge." 2 The Administrator would have discretion to prescribe policies and regulations to the
extent the Administrator felt necessary3, and this authonty would be bridled by the requirement
that he not authorize supply or procurement support tc, Federal grant holders or act contrary to
state laws in providing Federal assistance to states. 4 Congress intended that OFPP's rulemaking
authority concern the procurement aspects of regulations and wanted OF'PP "to leave the
operational, administrative, and technical phases to the procuring agencies as far as they d[id] not
conflict with the goal of uniformity and consistency."5 Congress gave OFPP extensive power to
prescribe regulations which included cognizanwe over the procurement aspects of regulations of
the Labor Department, the Small Business Administration, and the Environmental Protection

IPub. L. No. 93-400. § 6, 88 Stat. 797 (1974).
2S. REP, No. 692 (1974), 93 Cong., 2d Seas., reprintedin 1974 U.S.C.C.A.N. 4589, 4596.
31d. at 4599.
4 pub. L. No. 93-400, § 6(b).
5S. REP, No. 692, 93 Cong., 2d Sess., reprinted in 1974 U.S.CC.A.N. 4589, 4600.
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Agency. 6 It was sometimes difficult, however, for OFPP to determine the boundaries between
procurement policy and agency operational and technical policy. One incident has specifically
served to define OFPP's limitations with regard to its rulemaking authority in technical or
operational areas. On that occasion the Air Force challenged one cf the Secretary of Labor's
determinations that certain statutory labor standards were applicable to a certain class of
contracts. 7 The OFPP Administrator held that he had the final authority in all procurement-
related matters including the coverage of contract labor standards. The Secretary of Labor
contested this determination based on his understanding that OFPP's authority was limited to
regulating how the procurement process implements Labor's socioeconomic decisions. In
settlement of this controversy, the Attorney General ruled, in a 1979 opinion, that OFPP's
regulatory authority did not extend to substantive determinations of certain labor statutes,8

As a result of Congress' perception that OFPP had gone beyond its authority on this and
other occasions9 and its perception that OFPP was spending far too much time on trivial matters
instead of on broader procurement reform policy, the 1979 Reauthorization Act eliminated
OFPP's power to promulgate procurement regulations and gave additional authority to OMB to
rescind agency regulations which the Administrator determined to be inconsistent with the OFPP
Act's procurement policy. 10 In 1983, however, Congress decided it needed to restore OFPP's
power to prescribe regulations, procedures, and forms based, in part, upon a General Accounting
Office conclusion that without strong OFPP leadership, the Federal Acquisition Regulation (FAR)
system could crumble under the "proliferation of supplemental agency regulations, "11 Congress
caveated that restoration of authority with language in section 405(b) that it was only to be used
when DOD, GSA, and NASA failed to agree or issue Government-wide regulations, procedures,
or forms in a timely manner. 12 Section 405 was also amended in 1983 to provide for the
implementation of Government-wide procurement policy in the single system of Government-
wide procurement regulations, designated as the Federal Acquisition Regulation in the 1988
amendments.

In response to continuing agency concerns questioning whether it was Congress' intent
that OFPP should wait for DOD, NASA, and GSA to initiate policy or regulatory changes or take
the initiative on its own, the 1988 Amendments further clarified the authority of the Administrator
to initiate, as well as to direct policy, prescribe regulations, forms, and procedures. 13 The

6 1d, at 4599
7 H,R, REP, No, 178, 96th Cong., 1st Sess.,reprintedIn 1979 U.S,C,C,A,N, 1492, 1496.
843 Op. Atty. Gen. No, 14 (1979)
9 Congress was also critical of OFPP regulations which empowered the Council on Wage and Price Stability to
make contractors who would not comply with voluntary wage and price guidelines ineligible for Government
contracts. H. R. REP, No. 78, 96th Cong,, 1st Sess., reprinted in the 1979 U.S.C,C,A.N. 1492, 1498,
101d, at 1496-98.
1 S. R•iP. No. 424, p. 11,100tb Cong., 2d Sess., reprinted in 1988 U.S.C,C.A.N. 5687, 5697.

12 Pub. L. No. 98-191, § 6(b) (1983). The 1983 amendments which restored the Administrator's regulatory power
codified a response that Senator Cohen made to a question as to whether the Administrator could act unilaterally to
issue rejulations affecting DOD without consulting DOD. The response was that the Administrator's authority
should be used whenever he "detennines that DOD, NASA and GSA are unable to agree or fail to issue
Govenimcnt-wide regulations in a timely manner." Determining what constituted a "timely manner" would be lefl
up to the Administrator,
1 1Pub. L. No. 100-697, § 3(a), 102 Stat. 4055 (1988).

6-166



remaining consideration regarding the Administrator's authority concerned his role in light of the
1983 creation of the position of the Under Secretary of Defense for Acquisition and how they
would work together. It is clear from S. Rep. No.100-424 that, in giving the Administrator
authority to initiate as well as direct procurement policy, it was Congress' intent that the
Administrator should be "an active leader of Government-wide procurement reform and an
effective manager of the FAR system," while not relieving the procuring agencies of their
responsibility to make and implement improvements in the procurement process. 14

Other reforms initiated in the various amendments to the OFPP Act created and
implemented the computer based Federal Procurement Data system and centralized the Federal
Acquisition Institute in the General Services Administration. 15

6.10.3.3. Law in Practice

In providing that the policies and regulations prescribed by the Administrator "shall be
followed by executive agencies," Congress intended that those policies and regulations have the
same force and effect as statutes for which any violation would be subject to judicial challenge
and review 16 and, although OFPP regulations may not be binding on a court, they would be
persuasive evidence of the meaning of a statutory provision implemented through OFPP
regulations. 1

7

No comments or suggestions were received concerning this statutory provision and the

Panel does not recon mend any revisions.

6.10.3.4. Recomnmendation and Justification

Retain

This statutory provision should be retained as it sets out the functions and duties of the
OFPP Administrator and provides a proper balance between the role of OFPP, DOD, and other
executive agencies in the formation of procurement policy,

6.10.3.5. Relationship to Objectives

This statutory provision states the broad policy objectives and the fundamental
requirements to be achieved by the OFPP Administrator without being unduly burdensome
through overly detailed legislation.

141d. at 5698.
15 Pub. L. No. 100-697, § 3, 102 Stat, 4055 (1988)
16 S, RYP, No, 692 (1974), 93 Cong,, 2d Sess., reprinted in 1974 U.S.C.C.A,N 4589, 4600,
17Esprit Corporation, Inc, v, U.,, 6 CI, Ct. 546, 32 Cont, Cas. Fed (CCH) P73, 069 (1984).
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6.10.4. 41 U.S.C. § 405a

Uniform Federal procurement regulations and procedures

6.10.4.1. Summary of the Law

This section authorizes the Administrator of the Office of Federal Procurement Policy
(OFPP) to issue a single, simplified, uniform Federal procurement regulation and to establish
procedures for ensuring that all Federal agencies comply with its provisions. Under this section,
the OFPP Administrator will, after consulting with the Small Business Administration, analyze the
impact on small business concerns resulting from revised procurement regulations and incorporate
simplified procedures for small business concerns into revised procurement regulations.

6.10.4.2. Background of the Law

This section was passed in the Small Business Investment Act of 1978, and there appears
to be no detailed legislative history for the provision.1

6.10.4.3. Law in Practice

No comments were received concerning this statute, and the Panel is proposing no
amendments to this section.

6.10.4.4. Recommendation and Justification

Retain

This section should be retained as it ensures that small business concerns will be a part of
the formulation of procurement policy.

6.10.4.5. Relationship to Objectives

This section provides for the implementation of broad policy objectives and fundamental
requirements to be achieved though regulations and procedures rather than detailed legislation.

IPubA L. No, 95-507, Title I, Ch. 3, § 222, 92 Stat. 1771 (1978).
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6.10.5. 41 U.S.C. § 405b

Consulting services

6.10.5.1. Summary of the Law

This section requires the Office of Federal Procurement Policy (OFPP) to issue a policy
under the Office of Procurement Policy Act concerning conflict of interest standards for
consultant services. The statute further requires the OFPP to issue procedures for implementing
that policy, including those concerning registration, certification, and enforcement. The
regulations apply to consulting services for: (1) advisory assistance, (2) services related to support
of bid and proposal preparation and submission for Federal contracts, and (3) other services
related to Federal contracts which may be specified in regulations under the Act to the extent
necessary to deal with conflicts of interests that could be harmful to the interests of the United
States,

6.10.5.2. Background of the Law

This section became law under the 1989 Defense Appropriations Act1 as a result of the
Pryor-Levin Consultant Amendment (S. 11549) in the wake of the "Ill Wind" investigations. That
amendment grew out of concern and from testimony of the Deputy DOD Inspector General
(DODIG) that DOD did not know whether its consultants were convicted felons, worked for
other DOD contractors, or represented foreign governments. 2

6.10.5.3. Law in Practice

This section is implemented by OFPP Policy Letter 89-1, Conflict of Interest Policies
Applicable to Consultants (1989), which requires contracting officers to take appropriate steps to
identify and evaluate potential conflicts of interest that could be prejudicial to the interests of the
United States. This section directs agencies to obtain from prime contractors certified
information describing the nature and extent of any conflicts of interest concerning proposed
awards, requiring that marketing consultants be identified. More specifically, in contracts over
$200,000, the statute requires any marketing consultant to execute a certificate that he has
provided no unfair competitive advantage with respect to his services or that any competitive
advantage has been disclosed to the prime contractor, In contracts over $25,000, it requires
contractors providing advisory and assistance services to execute a certificate that no actual or
potential conflict of interest or unfair competitive advantage exists with respect to his services, or
that any conflict of interest or competitive advantage has been disclosed to the prime contractor,
The FAR implementation in Subpart 9.5 is substantially the same as that contained in the Policy
Letter, No comments were received in reference to this statute.

IPub, L. No, 100-463, Title VIII § 8141, 102 Stat. 2270-47.
2134 CONG. REc., S. 11547-11548 (daily ed, Aug. 11, 1988,)(statement of Sen, Pryor),
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6.10.5.4. Recommendation and Justification

Retain

This section ,&,nuld be retained as it satisfies a mandated requirement for conflict of
nerest standards appht-,ule to consultant services. This need was recognized by Congress in the
o ~t-"IU Wind" environmen:, Thls broad approach to requiring conflict of interest standards for

ciksultants is not unduly burdensome.

6.10.5.5. Relationship to Objectives

This section promotes financial and ethical integrity of consultants by mandating the
issuance of regulations and not through detailed statutes which might be unduly burdensome.
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6.10,6. 41 U.S.C. § 406

Administrative powers

6.10.6.1. Summary of the Law

This section grants certain administrative powers to the Office of Federal Procurement
Policy (OFPP) Administrator by requiring executive agencies to furnish OFPP with services,
personnel, facilities, and access to records.

6.10.6.2. Background of the Law

When the OFPP was established in 1974, Congress intended that the office operate with a
relatively small staff and rely on executive agency personnel to help perform its function. Section
406 gave the Administrator of OFPP power to supplement the OFPP staff with resources from
other executive agencies. I The Governmental Affairs Committee of the Senate considered giving
the Administration subpoena power, but felt OFPF had sufficient authority under the Act to
execute its duties,2 This section has remained unaltered since the introduction of the Act in 1974.

6.10.6.3. Law in Practice

No comments were received concerning this section, and the Panel recommends no
amendments to this section,

6.10.6.4. Recommendation and Justification

Retain

This section should be retained as it gives the Administrator of OFPP the authority to use
the resources of the executive agencies, as needed.

6.10.6.5. Relationship to Objectives

This section sets out the powers of the Administrator of OFPP in broad objectives and
fundamental requirements, reserving implementing methodology to regulations,

IS. REP. No.692, 93d Cong., 2d Sew,, reprinted in U.S.C.C.A.N,4589, 4603.
21d,
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6.10.7. 41 U.S.C. § 407

Responsiveness to Congress

6.10.7.1. Summary of the Law

This section provides that the Office of Federal Procurement Policy (OFPP) shall remain
responsive to Congress by submitting annual repoits on its major activities. In addition, OFPP is
required to submit major policy matters to Congressional Committees 30 days prior to the
effective date of any policy or regulation prescribed under section 405.

6.10.7.2, Background of the Law

This section was part of the original OFPP Act, 1 which was amended in 19792 and 1983.3
The 1983 Amendments deleted the requirement for the OFPP Administrator to submit plans for a
new uniform procurement system consistent with the plans that had been delivered to Congress in
February, 1982.

6.10.7.3, Law in Practice

No comments were received concerning this statute, and the Panel recommends no
amendments to this section.

6.10.7.4. Recommendation and Justification

Retain

This statute should be retained because it provides for full and open communication with
Congress.

6.10.7.5. Relationship to Objectives

This section provides Congress information concerning the major activities of the OFPP,

loffice of Federal Procurement Policy Act, Pub, L. No. 93400, § 8, 88 Stat. 798 (1974).
2Oflice of Federal Procurement Policy Act Anizndmonts of 1979, Pub. L. No, 96-83, § 5, 93 Stat. 651 (1979).
3Office of Federa! Procurement Policy Act Amendments of 1983, Pub. L, No. 98-191, § 8(a) ,97 Stat. 1331(1983).
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6.10.8. 41 U.S.C. § 408

Effect on existing laws

6.10.8.1. Summary of the Law

This section states Congress' intention that the Office of Federal Procurement Policy
(OFPP) have control over Government-wide integration and issuance of procurement policy, and
states that any other procurement authority is subject to that conferred in 41 US.C. § 405.

6.10.8.2. Background of the Law

This section was part of the original OFPP Act. 1 From the history of the 1974 statute, the
initial intent of Congress was that the authority to prescribe policy was "basic to the intent to
make OFPP the controlling force for the Government-wide integration and issuance of
procurement policy" and that it viewed executive agency authority as subject to that of OFPP. 2

6.10.8.3. Law In Practice

No comments were received concerning this statute, and the Panel recommends no
amendments to this section,

6.10.8.4. Recommendation and Justification

Retain

This section should be retained as it supports the concept of centralized authority to issue
policy and regulations which Congress gave to OFPP and reaffirmed in the 1983 amendments to
the Act,

6.10.8.5. Relationship to Objectives

This section provides executive agencies, acting in accordance with other statutes, with
notice of the limitations under the OFPP Act on their authority to publish policies, procedures,
and regulations.

IOffice of Federal Procurement Policy Act, Pub. L. No. 93-400 § 8, 88 Stat. 799 (1974).
2S. REP. No.692, 93d Cong., 2d Sow., reprinted in 1974 U.S.C.C.A.N. 4589, 4605.
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6.10.9. 41 U.S.C. § 409

Effect on existing regulations

6.10.9.1. Summary of the Law

This section provides that policies, regulations, or forms in effect prior to the Office of
Federal Procurement Policy (OFPP) Act of 1983 remain in effect until repealed or otherwise
amended,

6.10.9.2. Background of the Law

This section was originally enacted in 1974 when the first OFPP Act was passed.1 It was
amended in 1979 and 1983 to accommodate changes under the Federal Procurement Regulation
until the Federal Acquisition Regulation went into effect, 2

6.10.9.3. Law in Practice

There were no comments received concerning this section, and the Panel proposes no
amendments to this section.

6.10.9.4. Recommendation and Justification

Retain

This section should be retained as it provides the basis for an orderly transition from one
set of procurement policies and regulations to another, Notwithstanding that the transition is
complete, continuation of this provision lends a continuity of interpretation and certainty to issues
arising for resolution under the former rules,

6.10.9.5. Relationship to Objectives

This section is in keeping with the objective that acquisition laws should identify broad
policy objectives and the fundamental requirements to be achieved, leaving detailed implementing
methodology to acquisition regulations.

1Pub. L. No, 93-400, § 10, 88 Stat. 799 (1974).
2Pub, L. No. 96-83, § 6, 93 Stat. 651 (1983),
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6.10.10. 41 U.S.C. § 410

Authorization of Appropriations

6.10.10.1. Summary of the Law

This law authorizes the FY84 appropriation and succeeding appropriations for the Office
of Federal Procurement Policy (OFPP).

6.10.10.2. Background of the Law

This law provides authorization for appropriation of funds for OFPP. The original
section, in 1974, placed a limit on OFPP appropriations at $2 million,1 Funds for OFPP were
authorized for five years, and Congress intended that subsequent authorization proposals be
referred to the Government Operations Committee which would pass appropriations in
accordance with the goal of promoting the economy, efficiency, and effectiveness of Government
procurement. 2 As it presently stands, this statute provides a permanent authorization for OFPP
appropriations. 3

6.10.10.3. Law in Practice

No comments were received concerning this section,

6.10.10.4. Recommendation and Justification

Retain

The Panel recommends that this statute be retained as it is the foundation authorizing
future appropriations for OFPP.

6.10.10.5. Relationship to Objectives

This section provides for the continued authorization of appropriations to carry out the
policies and regulations of the OFPP.

IPub. L. No, 93.400, § 11, 88 Stat. 799 (1974).
2 S. REP. No, 692, 93rd Cong, 2d Sess,, reprinted In 1974 U.S.C.CA.N, 4589, 4606,
3Pub. L. No, 100-6793(b), 102 Stat, 4056 (1988).
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6.10.1 1. 41 U.S.C. § 411

Delegation of authority by Administrator

6.10.11.1. Summary of the Law

This section describes the power of the Administrator of the Office of Federal
Procurement Policy (OFPP) to delegate his authority to personnel within his office and within
other executive agencies.

6.10.11.2. Background of the Law

This section was originally part of the first Office of Federal Procurement Policy Act1 and
was subsequently incorporated in successive amendments. 2 The 1979 amendment deleted
references to the prohibition on the Admnnistrator's delegation of authorities to conform to that
amendment's overall limitation on the Administrator's powers. When the 1983 amendment
restored the Administrator's powers to issue directives and regulations, it restored the ban on
delegating the "authority to provide overall direction . . and to prescribe p-,licies and regulations
to carry out such policy." 3

6.10.11.3. Law In Practice

No conmments were received concerning this section and the Panel proposes no changes to
this section.

6.10.11.4. Recommendation and Justification

Retain

The Panel recommends retention of this section as a necessary requirement in order to
carry out the policy of the Act.

6.10.11.5. Relationship to Objectives

This section provides for the effective and efficient implementation of OFPP policies and
procedures.

1Pub. L. No. 93-400,§ 12, 88 Stat. 799 (1974)
2 pub. L. No, 96-83, § 8, 97 Stat, 652 (1979) and Pub. L. No. 98-191, § 8, 97 Stat, 1331 (1983).
31d. at § 8(c).
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6.10.12. 41 U.S.C. § 412

Access by Comptroller General to information; rulemaking
procedure

6.10.12.1. Summary of the Law

This section provides that the General Accounting Office will have access to the records
of Office of Federal Procurement Policy (OFPP) and, more significantly, provides pubdic access
and input to OFPP policies and regulations through notice of public meetings. At least 10 days
notice of formal meetings will be given to the public.

6.10.12.2. Background of the Law

This section was part of the OFPP Act which was enacted in 1974.1 It was contained in
subsequent versions of the OFPP Act.

This section requires the Administrator, with a notice of 10 days, to open to the public
formal scheduled meetings to promulgate procurement policies and regulations, and gives the
administrator authority to determine which regulations and policies are subject to this
requirement. 2 Congress intended that the public notice requirement apply to "highly sensitive or
significant issuances of the OFPP," keeping in mind its overall intent to give the "rnw'mum
practical public visibility to rulemaking activities." 3

6.10.12.3. Law in Practice

FAR 1.503 provides that public meetings may be appropriate when a decision to revise
FAR coverage is "likely to benefit from significant additional views and discussions." No
comments were received concerning this section,

6.10.12.4. Recommendation and Justification

Retain

This section should be retained because it gives to the public and to Congress access to
significant policy and regulatory decisions concerning the procurement functions of the executive
agencies. It also gives the public an opportunity to express their views on major policy and
regulatory implementation.

IPub, L. No. 93-400, § 14, 88 Stat. 800 (1974),
2 S. REP, No, 692, 93rd Cong, 2d Sess., reprinted in 1974 U.SC.C.A.N. 4589, 4606.
31d.
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6.10.12.5. Relationship to Objectives

This section gives the Comptroller General needed access to books and records of the
OFPP and ensures the public full and open access to formal OFPP meetings held for the purpose
of developing procurement policies and regulations.
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6.10.13. 41 U.S.C. § 414

Executive agency responsibilities

6.10.13.1. Summary of the Law

This section mandates executive agency participation in the Office of Federal Procurement
Policy (OFPP) procurement reform efforts, including an increase in the use of full and open
competition. It also provides for clear lines of authority, accountability, and responsibility for
procurement decision-making within the executive agency by placing the procurement function at
a sufficiently high level to provide direct access to its leadership. The section also provides for
comparative equality between organizational counterparts by ensuring the appointment of a
procurement executive who is responsible for the management and direction of the agency's
procurement system and the development of a career management program.

6.10.13.2. Background of the Law

Executive Order No, 12352, issued in March, 1982, outlined four procurement reform
goals to: (1) increase competition; (2) simplify the procurement process; (3) develop a
professional work force with latitude to use business judgment and initiative; and (4) establish a
system in each agency to manage procurement. These goals subsequently became the nucleus of
the OFPP Act amendment initiatives to increase competition and to establish the senior
procurement executive program. The OFPP Amendments of 1983 were also passed to remedy
perceived slow and half-hearted implementation of OFPP policies and directives.1

6.10.13.3. Law in Practice

No comments have been received concerning this section and the Panel has no proposals
for amending this section.

6.10.13.4. Recommendation and Justification

Retain

This statute codified several of the procurement reform initiatives which have streamlined
and made today's executive agency more responsive to competition,

6.10.13.5. Relationship to Objectives

This statute has encouraged full and open access to the procurement system through
mandating that executive agencies should promote use of full and open competition and a clear
line of responsibility for procurement decision-making.

1Pub. L. No. 98-191, § 16, 97 Stat. 1321 (1983).
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6.10.14. 41 U.S.C. § 415

Studies and reports

6.10.14.1. Summary of the Law

This section required the Office of Federal Procurement Policy (OFPP) Administrator to
issue reports in 1984 relating to competition in subcontracts.

6.10.14.2. Background of the Law

This section was enacted as a 1983 Amntrdment to the Office of Procurement Policy Act.I
The section required one-time studies concerning source selection methods, dollar values, and
other factors concerning subcontracting,

6.10.14.3. Law in Practice

No comments were received concerning this section.

6.10.14.4. Recommendation and Justification

Delete

This section required one-time reports with a 1984 deadline. The statute has outlived its
usefulness and should be deleted from Title 41,

6.10.14.5. Relationship to Objectives

Deletion of this provision satisfies the Panel's objective of streamlining the acquisition
laws,

lPub. L. No. 98-191, § 7, 97 Stat. 1330(1983).
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6.10.15. 41 U.S.C. § 418b

Publication of proposed regulations

6.10.15.1. Summary of the Law

This section provides an opportunity for the public to comment on proposed procurement
policy regulations, procedures, or forms having a significant effect beyond internal operating
procedures, or a significant cost or administrative impact on contractors or offerors. The section
requires that the implementation of issuances not be effective until 30 days after publication for
public comment. The section also provides that the requirement may be waived based upon
urgent and compelling circumstances,

6.10.15.2. Background of the Law

This section was introduced by an amendment to the Office of Federal Procurement Policy
(OFPP) Act in 1984.1 The purpose of this amendment was to allow an opportunity for potential
problems with proposed procurement regulations to surface through public comment.

6.10.15.3. Law in Practice

This statute is implemented at FAR 1.501, which provides the public a minimum of 30
days, and normally at least 60 days, to comment on a proposed policy or procedure. FAR 1.502
allows consideration to be given to unsolicited recommendations for revisions which have been
submitted in writing. A specific discussion of procedures concerning the issuance of agency
regulations in accordance with this section is contained in FAR 1.301-1.304, No comments were
received concerning this statute.

6.10.15.4. Recommendation and Justification

Retain

The Panel recommends that this section be retained. This provision, known as the "notice
requirement," provides an opportunity for the public to comment on proposed regulations and
does not unduly burden the process of generating procurement regulations.

6.10.15.5. Relationship to Objectives

This section ensures full and open public access to the procurement system through notice
of, and opportunity to comment on, proposed procurement regulations,

tPub, L, No. 98-400, § 22 (1984), Pub, L. No. 98-577, § 302(a), 98 Stat, 3076 (1984).
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6.10.16. 41 U.S.C. § 421

Federal Acquisition Regulatory Council

6.10.16.1. Summary of the Law

This section established the Federal Acquisition Regulatory (FAR) Council, comprised of
the Administrator of OFPP and representatives from DOD, NASA, and GSA, to assist in the
direction and coordination of Government-wide procurement policy and regulatory activities.
This section also provides for three executive agencies (DOD, NASA, and GSA) to jointly issue
and maintain the FAR. Specifically, the Council will "manage, coordinate, control, and monitor"
the maintenance of, and changes in, the FAR. It designates categories of individuals who may be
picked to sit on the Council. Regulations issued by executive agencies are required to be limited
to those essential to implement Government-wide directives within the agency or those required
to satisfy specific and unique needs of the agency. The law also requires the Office of Federal
Procurement Policy (OFPP), upon request of a person, to review procurement agency regulations
for consistency with the FAR. This section also gives the OFPP Administrator authority to
rescind executive agency regulations that are inconsistent with the FAR.

6.10.16.2. Background of the Law

Section 421 was added to the OFPP Act by the 1988 amendments to the Act.1 The
purpose of the Council is to assist in directing and coordinating the FAR. It provides a "structural
mechanism" to allow the members to work together. The thrust of the congressional designation
of membership is to place responsibility for regulatory policy at the "highest practicable level." 2

In limiting agency discretion to issue regulations, Congress' intent was to allow the Administrator,
acting in concert with the other Council members, to address the problem of proliferating agency
supplemental procurement regulation. 3

6.10.16.3. Law in Practice

FAR 1. 102 implements section 421 and provides, in accordance with the statute, for the
tripartite management of the FAR. In practice, however, much of the effort in maintaining the
FAR is accomplished jointly by the Civilian Agency Acquisition Council (CAAC) and the Defense
Acquisition Regulations (DAR) Council, which are not statutory but are provided for in FAR
1.201 -1. The DAR Council also maintains the Defense Acquisition Regulations System (DFARS)
in accordance with DFARS 201.201-1(a). DOD Directive 5000.35 governs the composition and
operation of the DAR Council. FAR 1.201-1 establishes a FAR Secretariat in GSA for
administering the FAR,

1Pub, L, No. 100-679, § 4, 102, Stat. 4056.
2S. REP, No. 424, 100th Cong., 2d Sess. 14 (1988).
31d.
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Some have questioned dividing the authority and responsibility of DOD, GSA, and NASA
between two councils (i.e., the CAAC and the DAR Council) and suggest efficiencies might be
achieved through a single council system. Others suggest that the two council system functions
well in identifying and resolving differences in agency needs and viewpoints and should not be
changed; that DOD and the civilian agencies have legitimate differences in facing different types
of procurement; and that the public interest is not served by imposing an artificial uniformity on
inherently dissimilar systems. Consequently, the Panel does not recommend the addition of a
provision in the law to provide for a single operating council or any other changes with respect to
issuing, maintaining, or overseeing acquisition regulations.

One commenter suggested naming the OFPP Administrator as the chairperson of the FAR
Council. The Panel believes, however, that because of the broad authority of the Administrator
this is not necessary.

6.10.16.4. Recommendation and Justification

Retain

This section shoL',t be retained as it furthers the orderly promulgation of procurement
regulations in a fair antd even-handed manner.

6.10.16.5. Relationship to Objectives

This section furthers the goal of providing for Government-wide consistency in
procurement policies and regulations, except where there are unique agency needs.
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6.11. Other Related Statutes

6.11.0. Introduction

This subchapter contains a variety of provisions that relate generally to standards of
conduct required of public officials and Government contractors. It contains three
recommendations to change existing statutes,

The first recommendation is to repeal the Byrd Amendment, 31 U.S.C. § 1352, which
prohibits those who seek or receive Federal contracts from using appropriated funds to pay any
person to lobby executive agencies or Congress in connection with the award of contracts. The
Byrd Amendment has proven to be costly to implement, appears to have had no identifiable
impact on lobbying, and from the information described in the accompanying analysis, appears to
contribute little to either public knowledge or protection. Other authorities already provide
adequate legal protection against lobbying with appropriated funds, and the Panel urges that DOD
be relieved of the unproductive record keeping requirements imposed by this provision.

The Panel also recommends that 10 U.S.C. § 2409a be repealed immediately rather than
be allowed to expire in 1994. That statute protects employees of defense contractors from
retaliation for communicating with Government officials on improper or illegal activities, Section
2409a does not apply to contracts under $500,000 or contracts in which the price is based solely
upon established catalogue or market prices of commercial items, Section 2409 provides the
DOD Inspector General with greater flexibility, and the procedures under section 2409a are
unnecessarily cumbersome, Section 2409 is suspended while section 2409a is in effect and this
has created an unfortunate gap in whistle blower coverage. As a result, no whistle blower
coverage exists for contracts falling within the exceptions to section 2409a or for any contracts
awarded prior to that date, For these reasons the Panel recommends immediate repeal of section
2409a.

Finally, the Panel recommends the repeal of 10 U.S.C. § 2408, which bars a person
convicted of fraud or any felony from working on a defense contract or first tier subcontract for
five years. Compliance with the provision has proven to require extensive record keeping that has
yet to be fully reliable, It must, in addition, parallel the similar consolidated list maintained by
GSA of suspended and debarred contractors, The Panel believes the primary objective of this law
, an be achieved through reliance on established suspension and debarment procedures without the
4dministrative burdens imposed by this section.

The remnainder of the statutes in this section are either recommended to be retained or, in
one case, the Panel recommended no action because the statute did not primarily concern the
acquisition process.
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6.11.1. 18 U.S.C. § 431
Contracts by a Member of Congress

18 U.S.C. § 432
Officer or employee contracting with Member of Congress

41 U.S.C. § 22
Interest of Member of Congress

6.11.1.1. Summary of the Law

Section 18 U.S.C. § 431 assesses a fine of not more than $3,000 for any Member of
Congress, Delegate, or Resident Commissioner who obtains for himself, or through an agent, a
contract or agreement with the United States or any of its agencies. This section also requires
that any contracts made in violation of this provision be voided and any monies paid the Member
of Congress be repaid.

Section 18 U.S.C. § 432 assesses a fine of not more than $3,000 for any officer or
employee of the Government who enters into a contract with a Member of Congress, Delegate, or
Resident Commissioner.

Section 41 U.S.C. § 22 requires that every contract of the United States contain an
express condition that no member or delegate of Congress have 4 share in a Government contract
or derive any benefit in such a contract. There are exceptions for contracts involving farm loans
and other similar instruments.

6.11.1.2. Background of the Law

Section 431 is based on chapter 321 § 114 of the Act of March 4, 1909, 35 Stat, 1109, the
former section 204. Section 432 is based on chapter 321 §115 of the Act of March 4, 1909, 35
Stat. 1109, the former section 205. Both statutes appeared in the present form in the 1948
codification of the criminal statutes, The purpose of the statutes was to prevent temptations
wtich might atise if Members of Congress could contract with Government agencies. I

Section 22 of Title 41 is based upon an 1808 statute, the Act of April 21, 1808, chapter
48, § 3, 2 Stat. 484. It took its present form in R.S. § 3741, February 27, 1877, chapter 69, 19
Stat. 249.

6.11.1.3. Law In Practice

IUnited States v. Dietrich, 126 F. 671 (C.C. Neb, 1904).
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These statutes are implemented in the procurement process as a result of 41 U.S.C. § 22.
The contract clause in FAR 52,222-4 implements the mandate of 41 U.S.C. § 22. At least one
court has held that failure to place the clause in a contract does not render it invalid if there is no
evidence showing that a member of Congress has an interest in the contract, 2

There were no comments received concerning these statutes.

6.11,1.4. Recommendation and Justification

Retain

The Panel recommends that these statutes be retained to maintain the appropriate balance
between the public interest and the private interests of the members of Congress, These statutes
have served an important function for many years and should be retained.

There is a detailed discussion of panel recommendations, at 4.1, to exempt certain actions
from 41 U.S.C. § 22 as part of a simplified acquisition threshold.

6.11.1.5. Relationship to Objectives

This statute promotes the ethical integrity of defense procurement without being unduly
burdensome.

2 United Sta.es v. Certain Land Situate In St. Charles County, Mo., 46 F. Supp. 921 (E,DMo,), reversed on other
grounids, 324 U.S. 49, 89 L. PA4. 744, 65 S. Ct. 442 (1945).
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6.11.2. 18 U.S.C. § 641

Public money, property or records

6.11.2.1. Summary of the Law

This statute makes it a crime to embezzle, steal, purloin, knowingly convert, sell, or
dispose of without authority a record, voucher, money, property being made under Government
contract, or other thing of value belonging to the United States or any of its agencies or
departments, It is also a crime under this statute to receive, conceal, or retain with the intent to
convert Government property knowing that the property has been stolen or converted. The
penalty for commission of the offense is a fine of not more than $10,000 or imprisonment for not
more than 10 years or both if the value of the stolen or converted property exceeds $100, and a
fine of $1,000 or imprisonment of not more than one year if the property value does not exceed
that sum,

6.11.2.2. Background of the Law

This statutory provision is based upon two Civil War era statutes which were later
consolidated with two other 19th century statutes in the Act of March 4, 1909, chapter 321 § 35,
35 Stat, 1096-8. It is, in effect, a consolidation of former sections 82, 87, 100, and 101 of Title
18,1 The purpose of the current consolidated statute was "to collect from scattered sources
crimes so kindred as to belong in one category,"2 The statute appeared in its present form in the
1948 codification of the criminal statutes.

6.11.2.3. Law in Practice

This statute is frequently used in procurement-related prosecutions. Most recently, it
supported a number of convictions in "Operation Ill Wind" and has been used to prosecute recent
similar cases involving the misappropriation of sensitive Government procurement planning
information, 3 No comments were received concerning this statute,

6.11.2.4. Recommendation and Justification

No Action

The Panel makes no recommendation concerning this statute, Although it is used to
enforce criminal penalties against those who commit procurement fraud, it is a statute of general

IR.S. 5438 and 5439, Act of March 2, 1863, ch. 67, 12 Stat. 696, 698 and the Act of March 3, 1875, §§ I and 2,
ch 144, 18 Stat 479, respectively.
2Morissette v. United States, 342 U.S. 246, 96 L. Ed. 288, 12 S. Ct. 240(1952).
3 UnitedStates v. Zettl, 835 F. 2d 1959 (4th Cir. 1987), cert. denied, 494 U.S. 1080, 108 L. Ed. 2nd 940, 110 S. Ct
1809 (1990).
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application and not of primary relevance to the Panel's objectives to streamline the procedures

governing defense acquisition.

6.11.2.5. Relationship to Objectives

This section promotes the ethical integrity of defense procurement without being unduly
burdensome to the procurement process.
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6.11.3. 31 U.S.C. § 1352

Limitation on use of appropriated funds to influence certain
Federal contracting and financial transactions

6.11.3.1. Summary of the Law

The "Byrd Amendment," 31 U.S.C. § 1352, prohibits recipients and requesters of Federal
contracts, grants, loans, or cooperative agreements from using appropriated funds to pay any
person to influence or to attempt to influence executive or legislative decision-making in
connection with the awarding of any Federal contract, grant, loan, or cooperative agreement. The
act also requires requesters or recipients of Federal contracts, grants, loans, or cooperative
agreements to report to the relevant agency certain lobbying activities paid for with non-
appropriated funds. Further, agencies are required to report to the Congress semi-annually a
compilation of such information. Fines for violation of the act's prohibitions and reporting
requirements range from $10,000 to $100,000. The act requires the Office of Management and
Budget (OMB) to issue uniform regulations.

The law applies to nonprofit entities, and state and local governments, as well as prime
contractors and subcontractors.

6.11.3.2. Background of the Law

At present, four principal disclosure laws govern lobbying in the Federal Government: the
1938 Foreign Agents Registration Act (governing foreign lobbying)l, the 1946 Federal
Regulation of Lobbying Act (governing legislative lobbying), 2 two provisions of the Housing and
Urban Development (HUD) Reform Act (applicable to lobbying the Department of Housing and
Urban Development and the Farmers' Home Administration), 3 and the "Byrd Amendment" to the
FY 1990 Department of the Interior Appropriations Act 4 (which governs lobbying the executive
and legislative branches).

The Byrd Amendment and HUD disclosure provisions were enacted in response to
disclosures in 1989 that senior HUD officials had awarded large discretionary grants to
developers who had retained well-connected and favored consultants as lobbyists. The Byrd
Amendment and HUD disclosure laws were intended to ensure the integrity of the process by
which Government makes decisions on contracts, grants, loans, and cooperative agreements, and
to restrain the exorbitant fees reportedly paid to some consultants and firms that sell their ability
to gain access to decision makers. Congress intended the law to require full disclosure of
lobbying activities financed with appropriated funds and to prevent even the appearance of
122 U.S.C. § 611-621,

22 U.S.C. §§ 261-270.
342 U.S.C. § 35376 and 42 U.SC. § 1490p,
4 Department of the Interior and Related Agencies Act for FY 1990, § 319, Pub, L, No, 101-121 Title III § 319,
102 Stst. 750(1990), codifled at 31 U.S.C. § 1352.
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conflicts. It was %iewed as part of a comprehensive and consistent legislative framework
prohibiting the use of appropriated funds to influence congressional and executive department
decision-making.

6.11.3.3. Law in Practice

As required by the statute, OMB issued guidance on the new statute in June, 1990. The
regulations, found in FAR Subpart 3.8, define key terms, set forth the prohibitions of the act and
policy guidance for certifications and disclosure requirements, exemptions process, processing
suspected violations, solicitation and contract clauses, and civil penalties. Both the act and the
regulations prohibit expenditures of appropriated funds for lobbying, and both require requesters
and recipients of Federal contracts, grants, loans, or cooperative agreements to certify that no
prohibited payments have been or will be made. Such certifications are required on Federal
awards that exceed $100,000 ($150,000 for loans). Contractors are also required to disclose
lobbying activities paid for with non-appropriated funds that would have been prohibited if paid
for with appropriated funds,

The Byrd Amendment and HUD disclosure provisions cover lobbying on contracts, grants
and loans, but not lobbying on executive branch actions such as licenses, policy-making, and
regulations, As a consequence, it has been noted that some types of lobbying may require
multiple disclosures under the various laws, while others may require no disclosure at all. 5 The
Byrd Amendment, furthermore, applies only to conduct by outside lobbyists but not to activities
performed by a firm's regular employees. It also applies only to efforts to influence specific
av .-rds of Federal assistance, but not to lobbying on agency programs or budgets. Lobbying on
an awarded defense contract would require formal disclosure, therefore, but lobbying to obtain
continued funding for a defense program might not.

A report by the DOD Inspector General, covering the period January, 1990, through
March, 1991, found that only 10 lobbying dibclosure forms w'ere forwarded by DOD contractors
to DOD for inclusion in DOD's semiannual report to Congress. 6 Contractor records generally
lacked sufficient detail to determine whether the firms fully complied with the Act's disclosure
requirement, or whether any prohibited activities occurred."I The IG Report recommended that
OMB issue clarifying guidance, indicating that the shortcomings found in the course of the IG
review were more the result of confusion and uncertainty about the application of the regulation
than of unwillingness to cooperate.

In a statement presented to a subcommittee of the Senate Committee on Governmental
Affairs, Senator Levin noted that under applicable FAR cost principles, six major defense
contractors reported incurring total lobbying costs in excess of $5 million in 1990; yet reports
filed by their lobbyists for the same period, under the Lobbying Registration Act, accounted for

5 S. REP. No.354, 102d Cong., 2d Sess.,15 (1992).
6 FtNAL REPORT ON THE RUVIEW OF LoBRYINo ACTIVITIES, DEPARTMENT OF DEFENSE, OFFICE OF THE INSPECTOR

GENERAL, REPORTNO. 91-122, Sep, 25, 1991, at i. (Hereafter cited as IG Report).
7Id. atS.
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only $500,000, and the reports filed under the Byrd Amendment only one firm reported $3,500.8
There is considerable evidence that such extreme reporting disparities are proper reflections of the
patchwork character of laws and their differing reporting requirements on the same lobbying
activities. Senator Levin described the Byrd Amendment as a "phantom law" which results in no
meaningful disclosure of lobbying activities.9

The Act and the regulations are complex and impose significant record-keeping and other
reporting burdens on Government agencies and private industry. The act has been criticized as
being costly to implement, confusing to comply with, and of limited value. DOD, for example,
has estimated that the certification requirement is included in approximately 35,000 actions valued
at about $60 billion each year.10 It is not clear that the act has had any significant impact on
lobbying.

6.11.3.4. Recommendation and Justification

Repeal

The Byrd Amendment is costly to implement and appears to have had little identifiable
impact on lobbying. The Panel is aware that the 102d Congress has recently reviewed th! scope
and effectiveness of the various lobbying provisions and that the 103d Congress can be expected
to consider this topic further, Comments received by the Panel regarding the applicability of the
Byrd Amendment to defense acquisitions un'formly suggest that it imposes a paperwork burden
that do.,es not contribute to the better management of defense programs.11 The FAR cost
principlms implementing the requirements 1,'A 10 U.S.C, § 2324(e)(1)(B) make the cost of
legislative lobbying unallowable, and in addition make unallowable the cost of seeking to influence
the executive branch on any regulatory or contract matter. In the Panel's view, those protections
against lobbyiing with appropriated funds satisfy the predominan. concern in this area, The
additional reporting requirements of the Byrd Amendment contribute little to either public
knowledge oi, protectiori, and the Panel recommends that they be repealed.

6.11.3.5. Relationship to Objectives

Repeal of the Byrd Amendment would roduce costs and streamline the acquisition process
by eliminating a record keeping burden on Government and industry.

8 Stater.ent of Senator Carl Levin on Lobbying and the Byrd Amendment before the Subcommittee on Oversight of
Government Management of the Committet; on Governmental Affairs, United States Senate, September 25, 1991,
at 113.
91d. at 116.
10 Statement of Pete A. Bryan on Lobbying and the Byrd Amendment before the Subcommittee on Oversight of
Government Management of the Committee on Governmental Affairs, United States Senate (Sep. 25, 1991).
1 1Memorandum from Debra van Opstal. Deputy Director, Science and Technology Program, Center for Strategic
and International Studies (Juwe 29, 1992); memorandum to Harvey Wilcox from Pete A. Bryan, Deputy Director,
Contract Policy and Administration, DOD (June 24, 1992),
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6.11.4. 10 U.S.C. § 2408

Prohibition on persons convicted of defense-contract related
felonies and related criminal penalty on defense contractors

6.11.4.1. Summary of the Law

The section prohibits an individual who has been convicted of fraud or any felony in
connection with a DOD contract from working on a defense contract or first tier subcontract, or
serving as director for a defense contractor or first tier subcontractor, for a period of five years.
Knowing violation of the restriction subjects a defense contractor or subcontractor to criminal
penalties up to $500,000.

Section 815 of the National Defense Authorization Act for Fiscal Year 19931 recently
amended 10 U.S.C, § 2408 to require that the Attorney General establish a single point of contact
from which defense contractors and subcontractors could obtain information concerning whether
prospective employees had been convicted of a defense-related felony.

6.11.4.2. Background of the Law

This section was originally contained in the Defense Authorization Act for Fiscal Year
1987.2 The Defense Authorization Act of 19893 increased the minimum period of disqualification
from one to five years and expanded the list of disqualified activities,

6.11.4.3. Law in Practice

DFARS section 203.571 implements 10 U.S.C. § 2408 and requires the inclusion of the
clause at DFARS section 252.203-7001 in all solicitations and contracts other than those using
small purchase procedures.

With the cooptration of the Department of Justice, DOD compiles a list of those
debarments resulting from convictions for defense procurement-related felonies and forwards that
information to the General Services Administration (GSA). In 1992, GAO found that this list was
not sufficiently comprehensive to aid in enforcement of' section 2408 and, therefore,
recommended that the Attorney General or the Secretary of Defense publish a monthly list of
those convicted of a defense contract related felony whether or not they had been debarred, 4

The Panel believes that the purpose of the suspension and debarment process is to
determine the persons with whom DOD should not deal, and that process provides appropriate

1Pub. L. No. 102.487, 106 Stat.2315-1454 (1992),
2Pub. L. No, 99-661, 100 Stat. 394142 (1986),
3Pub. L, No, 100-456, 102 Slat, 2023 (1988).
4 MORE DATA NEEIEI)FD ON INDIVIDUALS CONVICTED OF PROCUREMENT-RELATED CRIMES, GAO/NSIAD 92-35
(1992),
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oversight and sanctions to prevent 3uch persons from being employed by defense contractors.
The Panel does not support maintaining lists in addition to the GSA centralized list, and believes
that the objectives of section 2408 can better be achieved through reliance on the debarment
process without the attendant record-keeping that has proven to be cumbersome and less than
fully reliable despite considerable administrative effort over several years,

6.11.4.4. Recommendation and Justification

Repeal

The Panel recommends repeal of this provision. The Panel believes the prohibition is
overly broad and that agency suspension and debarment procedures can better achieve the
objectives of the section.

6.11.4.5. Relationship to Objectives

Repeal of this section wili streamline the body of DOD acquisition laws while promoting
the ethical integrity of the Government procurement process,
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6.11.5. 10 U.S.C. § 2409 - 10 U.S.C. § 2409a

Protection of "Whistle Blowers"

6.11.5.1. Summary of the Law

10 U.S.C. § 2409 protects employees of defense contractors against reprisals for
disclosing substantial violations of law. It also requires the Inspector General of the Department
of Defense (DODIG) to investigate and report to Congress on allegations of reprisals.

10 U.S.C. § 2409a protects employees of defense contractors from retaliation for
communicating with Government officials about improper or illegal activities, The statute
requires DOD to establish procedures to investigate complaints of reprisal, The provision applies
to DOD contracts over $500,000 but excludes contracts in which the price is based solely on
established catalog or market prices of commercial items sold in substantial quantities to the
general public.

6.11.5.2. Background of the Law

10 U.S.C. § 2409 was contained In the Defense Authorization Act for Fiscal Year 1987.1
10 U.S.C. § 2409a was contained in the Defense Authorization Act for Fiscal Year 19912 and
was enacted to give whistle blowers a greater remedy than that provided for in section 2409,
Section 2409a allows the Secretary of Defense to apply for an enforcement order in the U.S.
District Court for the district in which the violation occurred, Pub, L. No, 102-25 suspended 10
U.S.C. § 2409 while 10 U.S.C. § 2409a is in effect. Unless extended, 10 U.S.C. § 2409a will
expire on November 5, 1994.

6.11.5.3. Law in Practice

Remedies for reprisals against employees of defense contractors created in either section
are in addition to any remedies that the employee might have under applicable state law, The
DODIG has responsibility to investigate reports of reprisals.

6.11.5.4. Recommendations and Justification

Retain § 2409
Repeal § 2409a

The Panel recommends repeal of 10 U,S.C. § 2409a now rather than allowing it to expire
on November 5, 1994,

IPub. L. No. 99-662, 100 Stat. 3941-42 (1986).
"2Pub. L, No, 101-510, 104 Stat. 1616 (1990),
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10 U.S.C. § 2409 is in many respects broader in coverage than 10 U.S.C. § 2409a.
Section 2409a does not apply to contracts under $500,000 or contracts in which the price is based
solely upon established catalog or market prices of commercial items. These exclusions have no
relation to the purpose of the provision and, in the Panel's view, are illogical. Section 2409 also
provides the DODIG with greater flexibility. The procedures under section 2409a are
unnecessarily cumbersome.

Section 2409 was suspended while section 2409a is in effect.3 This has created an
unfortunate gap in whistle blower coverage. Section 2409a only applies to contracts awarded
after October 7, 1991. As a result, no whistle blower coverage exists for contracts falling within
the exceptions to section 2409a or for any contracts awarded prior to that date.

6.11.5.5. Relationship to Objectives

Repeal of section 2409a will streamline the body of DOD acquisition laws and promote a
more effective protection for whistle blowers, thus promoting the integrity of the acquisition
process,

3Act of April 6, 1991, Pub. L, No. 101-510, Title VIII, Subtitle D § 837(b), 104 Stat. 1616,
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6.11.6. 18 U.S.C. § 874

Kickbacks from public works employees

6.11.6.1. Summary of the Law

This statute prohibits anyone from inducing any person employed in construction or repair
of a public work or building, or so employed as a result of work financed in whole or part by
loans or grants from the United States, to give up any part of the compensation to which he is
entitled, and establishes a fine of not more than $5,000 or imprisonment for not more than five
years or both,

6.11.6.2. Background of the Law

This section is based on a 1934 statute which was formerly codified as 40 U.S.C. § 276b
and has not changed substantially since then.1

6.11.6.3. Law in Practice

This statute has been interpreted to be a protection of Federal wage standards on Federal
and federally subsidized public works and construction projects.2 It not only penalizes anyone
who uses intimidation or threats to obtain a kickback because of their ability to hire or fire
workers, but also punishes anyone seeking kickbacks who may be merely in a position to
influence a hiring or firing decision, 3

6.11.6.4. Recommendation and Justification

Retain

This statute should be retained as its primary purpose is to protect public works
employees and construction workers from being subject to intimidation or threats of dismissal as a
result of refusing to give kickbacks to contractors. This statute goes beyond the Anti-Kickback
Act proscription against offering kickbacks as contained in 41 U.S.C. § 53 in that its impact is to
protect the worker from threats and other intimidation.

6.11.6.5. Relationship to Objectives

This statute promotes the ethical integrity of defense procurement without being unduly
burdensome.

1Act June 13, 1934, ch, 483, § 1, 48, Stat. 948 (1934).
2Slater v. US,, 562 F, 2d 58 (1st Cir., 1976).
3See United States v. Price, 224 F, 2d 604 (6th Cir. 1955), cert. den. 350 U.S. 876, 100 L. Ed. 774, 76 S. Ct. 121
(1955).
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6.11.7. 41 U.S.C. §§ 51 - 58

Anti-Kickback Act'

6.11.7.1. Summary of the Law

The Anti-Kickback Act of 1986 prohibits any person from providing or soliciting a
kickback, attempting these acts, or including the amount of any kickback in the contract price
charged by a subcontractor to a prime contractor or a higher tier subcontractor or in the contract
price charged by a prime contractor to the United States. 2 The criminal penalty for anyone who
knowingly and willfully commits these offenses is imprisonment for not more than 10 years or a
fine in accordance with Title 18, or both,3

The statute provides for a civil penalty of twice the amount of the kickback and not more
than $10,000 for each act in which a person knowingly provides or solicits a kickback. 4 The
statute also provides the United States with a right of action in the amount of the kickback against
the employer or prime contractor whose employee, subcontractor, or subcontractor employee
commits a kickback offense, for six years after commission of the offense or six years after the
United States first knew or should reasonably have known that the offense had occurred.5

Also under the statute, a contracting officer may offset the amount of any kickback against
any money owed by the United States under the contract related to the kickback.6 Prime
contractors are also required to have kickback prevention and detection programs and are
obligated to promptly report suspected incidents and cooperate in any Federal investigations of
possible violations. 7 Evidence that a person has given information to the Government shall be
favorable evidcwie of' responsibility in the case ofa suspension or debarment proceeding.8 The
General Accounting Office (GAO) and any agency inspector general shall have access to, inspect
the facility of, or audit the books and records of any prime or subcontractor for the purpose of
determining whether a violation has been committed on any agency prime contract, 9

'This statute is different from the Copeland Anti-Kickback Act, 40 U.S.C. § 276c or the Federal Kickback Act, 18
U.S.C. § 874, formerly 40 U.S.C. § 276(b), discussed ilsewhere in this report, The Copeland Act requires the
Secretary of Labor, among other things, to Issue regulations requiring contractor- to furnish a weekly statement
concerning wages paid each employee during the previous week. The statute also provides that penalties under the
False Statements Act, 18 U.S.C. § 1001 shall apply to any such statement, The Federal Kickback Act discussed
infra prohibits anyone from inducing a subcontractor or material man on a public works project financed by the
Federal Government to give up any part of his compensation or face criminal penalties.
241 U.S.C. § 53.
341 U.S.C, § 54.
441 U.S.C. § 55.
541 U.S.C. § 55,
641 U.S.C. § 56,
741 U.S.C. § 57.
841 U.S.C. § 57.
941 U.S.C, § 58,
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6.11.7.2. Background of the Law

The forerunner of the 1986 Anti-Kickback Act was enacted in 1946 in the aftermath of
World War 11.10 Based upon the findings of a 1943 GAO audit of cost-plus-fixed-fee contracts
which revealed kickbacks, and the GAO recommendation that legislation be developed to combat
that practice, the Senate Special Committee to Investigate the National Defense Program initiated
a full-scale examination of the problem. The Committee discovered that gifts and gratuities of
money, war bonds, and entertainment had been given to purchasing agents of certain prime
contractors for inducing orders or as rewards for previously given orders. 11 In 1960, the Act was
amended to apply to all negotiated contracts. 12 The 1986 Act, also known as the Anti-Kickback
Enforcement Act, made substantial changes in the original statute. First, the 1986 amendment
prohibited accepting kickbacks whereas the 1946 Act prohibited only their payment. The revised
statute also included a provision to prohibit attempted kickbacks. The statute, as most recently
amended, covers all contracts, rather than just negotiated contracts, and covers kickbacks
intended to induce any favorable treatment in contracting, not just inducements for the award of
subcontracts or orders. Criminal penalties were also increased from maximum imprisonment of 2
to 10 years for anyone who "knowingly" and, as a result of that amendment, "willfully" violates
the statute, The maximum fine was increased from $10,000 to $250,000 for individuals and $1
million for entities other than individuals, The 1986 amendment also created a cause of action for
the United States in a civil suit against anyone violating the statute, Finally, the 1986 amendment
placed new requirements on contractors in the detection and prevention of kickbacks,

6.11.7.3. Law in Practice

This Act is implemented at FAR 3,502.1 and -3. Section 3,502-3 requires that the
contract clause 52.203-7, "Anti-Kickback Procedures," be inserted in all solicitations, The clause,
which is also required to be incorporated in all subcontracts, outlines the provisions of the Act,
and requires that the contractor promptly report suspected kickback occurrences and cooperate
fully with Federal agency investigations of suspected kickbacks, The clause also provides that the
contracting officer may offset kickbacks against monies owed by the Government and directs that
the prime contractor withhold monies owed due to kickbacks from a subcontractor.

6.11.7.4. Recommendation and Justification

Retain

Retention of this statute is recommended as it serves as the foundation for Government
action, both criminal and civil, against anyone accepting a kickback and anyone providing a
kickback, other than in a public works or construction projects. Kickbacks in public works anid
construction projects are addressed by 18 U.S.C, § 874.

10Act of Mar. 8, 1946, ch. 80, 60 Stat.37.
11HR, REP, No. 212, 79th Cong, 2d Sess, (1946).
12Act of Sep. 2, 1960, Pub, L. No. 86,695, 74 Slat. 740.
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The Panel makes specific recommendations at 4.1 and 8.3, related to the act and its

application to commercial items or a simplified acquisition threshold.

6.11.7.5. Relationship to Objectives

This statute promotes the ethical integrity of defense procurement without being unduly
burdensome.
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6.11.8. 5 U.S.C. Appendix 5 §§ 401 - 408

Office of Government Ethics

6.11.8.1. Summary of the Law

These provisions established the Office of Government Ethics (OGE) and made its
director responsible for developing, in consultation with the Attorney General and the Office of
Personnel Management, rules and regulations concerning conflicts of interest and ethics in the
executive branch, 1 OGE is also responsible for monitoring and investigating compliance with the
financial disclosure requirements by executive branch officials; for reviewing certain financial
statements for possible conflict of interest law violations; for monitoring and investigating
individual and agency compliance with additional financial reporting and internal review
requirements; for interpreting rules and regulations governing conflict of interest and ethical
problems and filing of financial statements; for consulting with Federal agencies concerning
conflict of interest problems in individual cases; and for establishing a formal advisory opinion
service, 2

6.11.8.2. Background of the Law

Prior to the establishment of OGE, standards of ethical conduct and financial disclosure
requirements were established by a 1965 executive order, Exec. Order No, 11222, and Civil
Service Commission implementing rules and regulations. 3 A 1976 General Accounting Office
(GAO) study found several problems: that interpretation and implementation of standards of
conduct regulations was inadequate; procedures to ensure collection, review and control of
financial disclosure statements were lacking; and resolution of conflicts of interest was ineffective
and untimely,4 One of the primary findings of the GAO was that with no power to monitor
compliance, investigate, or order remedial action, the Civil Service Commission lacked the
"centralized supervisory authority" to enforce its implementation of Exec. Order No. 11222,5
Accordingly, the Comptroller General recommended that an OGE be established. 6 The following
year President Carter called upon Congress to implement the GAO's recommendation.' Congress
did so in legislation which, in addition to correcting the deficiencies pointed out by GAO,
,iuthorized OGE to provide advisory opinions to agencies. 8

The Ethics in Governmtnt Act Amendments which reauthorized OGE in 1988, gave OGE
broader authority to recommend that agencies investigate and take disciplinary or corrective

15 U.S.C. App. 5 § 401.
21d.
3S. Ri:., No. '70, 95th Cong., 2nd Sess. 28 (1978), reprintedin 1962 U,S.C.C.A.NR, 4217, 4244,
41d. at 4246.
51d
61d.
71d.
8 1d, at 4247.
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action to remedy a violation. 9 It also gave OGE the power to direct corrective action in the

absence of appropriate agency action. 10

6.11.8.3. Law in Practice

Pursuing one of the 1989 recommendations of his Commission on Federal Ethics Law
Reform, the President directed OGE to draft and promulgate uniform standards of conduct
regulations for agencies within the executive branch. Published on August 7, 1992, OGE's
Standards of Ethical Conduct for Employees of the Executive Branch11 will take effect on
February 3, 1993, and will impose the single executive branch-wide standard for ethics rules that
the Commission recommended.

The President's Ethics Commission also noted that one of the functions of OGE was its
advisory opinion service, Under a 1980 Memorandum of Understanding with the Department of
Justice, an opinion on a significant matter of first impression or a matter otherwise touching upon
criminal law violations must be coordinated with the Department of Justice. 12 The memorandum
also provides that any person relying in good faith upon a formal advisory opinion of OGE shall
not be subject to prosecution, 13 The Commission also noted that opinions regarding the informal
resolution of agency cases may also confer a bar on prosecution. 14 Its collection of formal and
informal opinions is published and provides a "common law" for the executive branch ethics
program. 15

No comments were received concerning this statutory provision, and the Panel is aware of

no problems which should be remedied through a statutory change,

6.11.8.4. Recommendation and Justification

Retain

The Panel recommends that 5 US.C. App. 5 §§ 401-408 be retained. The legislation
establishing the OGE brought about strong centralized management and Government-wide
uniformity of ethical standards throughout the executive branch, which clearly promotes Federal
acquisition practices.

6.11.8.5. Relationship to Objectives

9Pub, L. No. 100-598, 102 Stat. 303 1.
101d.
115 CrFIR.2653.
12 To SERVE wrriH HONOR: REPORT OF THE PRESIDENT'S COMMISSION ON FEDERAL ETHIcs LAW REFORM 92 (1989).
121d. at 80.
131d. at 92.
141d. at 93.
151d.
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This statute as it exists promotes the continued ethical integrity of defense procurement
programs.
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6.11.9. 5 U.S.C. Appendix 6 §§ 101 - 111

Financial Disclosure Requirements of Federal Personnel

6.11.9.1. Summary of the Law

This statute sets out the detailed financial disclosure requirements for executive,
legislative, and judicial branch officers and employees, including nominees for positions which
require Senate confirmation, and special Government employees serving more than 60 days within
a calendar year.I The Attorney General may file a civil action in the appropriate Federal district
court against any individual who knowingly and willfully fails to file or report any required
information or who files a false report. The penalty for violation is a fine of not more than
$5,000.2 The statute requires that the financial disclosure reports of higher-level officials be made
available to the public with the exception of those filed by persons in the intelligence agencies. 3

The use of the reports for commercial purposes or for any solicitation is prohibited,4 The
designated agency ethics official or Secretary is to provide for review of each disclosure report
within 60 days after filing. If after review it is determined that the report submitted is not in
compliance with applicable laws and regulations, the submittor shall be given an opportunity for
personal consultation and notified of appropriate alternatives for resolving any conflict of interest,
including divestiture, restitution, establishment of a blind trust, request for exemption,
reassignment, or resignation.5

6.11.9.2. Background of the Law

There has been concern since the late 1940s that Federal Government employees should
have financial disclosure regulations to guide their conduct regarding outside financial interests.6
In 1946, Senator Wayne Morse introduced a resolution which would have required Senators to
file annual financial statements. 7 With the support of President Truman, he continued his efforts
with the introduction of legislation to cover all Federal employees who earned over $10,000.8
That effort failed, 9 but it was a concept later pursued by Senator William Fulbright, Senator Paul
Douglas, anid President Kennedy. 10 Due to concern over the financial dealings of one of its
members, Congress adopted rules requiring financial reporting in 1967,11 By that date the
executive branch had established a requirement ior confidential financial disclosure as a result of

15 U.S.C. App. 6 § 101,
25 U.S.C, App. 6 § 104.
35 U.S.C. App, 6 § 105(a),
45 U.S.C. App. 6 § 105(c)(1),
55 U.S.C. App, 6 § 106(b) and (c),
6 S, REP, No. 170, 95th Cong, 2nd Sess. 28 (1978), reprinted in 1962 US.CC.AN., 4217, 4245-6.
71d. at 1438.
81d.
91d.
101d. at 4239.
111d.
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Executive Order No. 11222, executed by President Johnson, and the judicial branch later
established reporting through ithe U.S. Judicial Conference resolutions of 1969.12

Unevenness amnong the congressional, judicial, and executive branch disclosure rules
prompted efforts throughout the mid-1970s to enact financial disclosure legislation for the three
branches of Government. In 1976, a General Accounting Office report entitled Action Needed to
Make the Executive Branch Financial Disclosure System lffective criticized the existing
reporting system, finding the following discrepancies: the failure of the executive departments to
tailor regulations to individual agency and employee responsibilities; ineffective procedures to
ensure collection, review, and control of financial disclosure statements; ineffective and untimely
resolution of conflicts of interest issues; and lack of a centralized supervisory authority. 13 That
report helped to catalyze the enactment of new financial reporting requirements in the Ethics in
Government Act nf 1978, which included a separate title covering financial reporting for each of
the three branches of Government. This separate treatment of the branches continued until the
passage of the Ethics Reform Act of 1989, which introduced uniformity to th:, requirements for
the three branches. 4

6.11.9.3. Law in Practice

In 1989, the President's Commission on Federal Ethics Law Reform referred to financial
disclosure as the "linchpin of the ethical enforcement system." 15 The Commission recommended
that the system be continued, finding that "10 years of experience with the Ethics in Government
Act requirements have demonstrated the value of public financial disclosure to the maintenance of
public confidence of Government officials." 16 The Commission felt, however, that there should
be more flexibility in the disclosure requirements than those laid out in the Ethics in Government
Act, 17 and that there should be uniformly strong review processes in all three branches.18 In
addition, it recommended that the reporting thresholds be raised to adjust for inflation. 19

The extensive amendments made by Congress in 1989 to address these and other concerns
have been in effect only a short period of time. No comments were received concerning this
statute, and the Panel is aware of no problems which should ', .medied through statutory
change.

6.11.9.4. Recommendation and Justification

12Id. at 1439-40.
131d,
14 Pub, L. No, 101-194 (1989)
15TO SERVE WITH HONOR: REPORT OF THE PRESIDEN-"'S COMMISSION ON FEDERAL ETHICS LAW REFORM 5 (1989).
161d. at 80,
17 1d. at 81.
181d. at 83.
191d. at 81.
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Retain

The Panel recommends that 5 U.S.C. App. 6 §§ 101AI111 be retained as it is the foundation
for Federal requirements for financial disclosure by Government officials.

6.11.9.5. Relationship to Objectives

This statute, as it exists, promotes the continued ethical integrity of defense procurement
programs.
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6,11.10. 10 U.S.C. § 2393

Prohibition against doing business with certain offerors or
contractors

6.11.10.1. Summary of the Law

This section prohibits the Secreta,- , ,T a military department from soliciting an
offer from, awarding a contract to, extending an existing contract with, or approving the
award of a subcontract to an offeror or contractor known by the Secretary to have been
debarred or suspended by another Federal agency unless the debarment or suspension has
been terminated or the debarment or suspension period has expired. If the Secretary
determines there is a compelling reason to solicit an offer from, award a contract to,
extend a contract with, or approve a subcontract with such an entity, the Secretary shall
send notice of the determination to the Administrator of the General Services
Administration, who shall maintain the notice for public inspection. The statute requires
the Secretary of Defense to issue regulations requiring that each DOD contractor have its
subcontractors disclose, at the time of award of the subcontract (if above the small
purchase threshold), whether or not it has been suspended or debarred by the Federal
Government.

6.11.10.2. Background of the Law

This section was added to Title 10 in 1981 by the 1982 Defense Authorization
Act. 1 Prior to passage of that Act, the Senate Subcommittee on Oversight of Government
Management recommended in July of 198 1, based in part on the findings of an interagency
task force, that new debarment and suspension regulations be issued which would have
Government-wide effect.,2

The section was amended in 1987 when subsection (b) was added to require
subcontractors to provide notice to their prime contractor of whether they had been
suspended or debarred. 3

6.11.10.3. Law in Practice

DFARS 209.405 satisfies the direction of the section to require disclosures by
subcontractors as to whether they have been debarred,

Ipub. L. No. 97-86, Title IX, § 914(a), 95 Stat. 1124 (1981).
2Senate Subcommittee on Oversight of Government Management of the Committee of Goveniment
Affairs, 97 Cong., 1st Sess., Reform of Government-Wide Debarment and Suspension Procedures, at 18-
19 (1981).
3 Pub. L. No. 100-180 Div. A., Title XXI, § 1231(17), 101 Stat. 1161 (J987).
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6.11.10.4. Recommendations and Justification

Retain

Although the practice of suspension and debarment in DOD precedes this statute,
section 2393 addresses DOD debarment and suspension of contractors who have been
debarred or suspended by other Federal agencies and promotes a coherent approach
among DOD and other segments of the Gove-nment concerning debarred and suspeaded
contractors.

Reconm•endation, to exempt certain of these restrictions for commercial items is
discussed at 8.3,

6.11.10.5. Relationship to Objectives

This statute promotes the ethical integrity ,if defense proCurement without being
unduly burdensome.
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7. DEFENSE TRADE AND COOPERATION

7.0 Introduction

With the end of the Cold War, the integration of international and domestic economic
security is emerging as a key issue to be considered as the U.S. restructures its defense
establishment. Because of the need to focus on the economic aspects of American security,
defense acquisition faces the twin challenges of reducing procurement expenditures while
preserving a viable industrial and technology base. As discussed in Chapters 1 and 8 of this
Report, reduction of defense expenditures and maintenance of the defense technology and
industrial base will require greater use of commercial and nondevelopmental defense items, some
of which will of necessity come from abroad. As further discussed in subchapter 7.2,
collaborative sharing of research and development costs through international cooperative
programs has long been a method for reducing U.S, research and development expenditures but
will require the U,S, to acquire from its foreign partners, More recently, as addressed in
subchapter 7.3., allied burdensharing is being emphasized by Congress as a way to cut the costs of
international commitments of the United States. All of these developments suggest that in the
future foreign-made defense items will of necessity be used in greater quantities by DOD. At the
same time, national security will dictate that concern for foreign control or ownership of key U.S.
industrial capacity be considered,

On the other hand, a robust industrial base is required to promote American technological
competitiveness. Our declared National Security Strategy emphasizes the importance of domestic
"surge capacity" in responding to a wide variety of crisis mobilization scenarios -- not unlike
Operation Desert Shield, One way to promote the U.S. defense technology and industrial base in
times of declining defense expenditures is to export defense items to our allies. These same
industrial base problems are also faced by many of our allies around the world, particularly those
in NATO, each of whom will presumably want to use exports to protect their industrial bases.

The countervailing concerns sketched above show that domestic source restrictions on
DOD acquisitions cannot be considered in a vacuum, apart from laws, treaties, and regulations
governing the sale of U.S. defense items abroad, the acquisition of companies by foreign entities,
and the operation of inteinational defense cooperation. Accordingly, the Panel decided that all of
these concerns should be addressed in a comprehensive way in a new chapter within Title 10.
This section of the Report discusses the structure of that new chapter.

One way to deal with the common pressures of reducing defense spending while
promoting critical industrial base sectors is to broaden the pattern of international armaments
cooperation. As succinctly stated by the Secretary of Defense in his 1992 Annual Report to the
President and the Congress:

The Department of Defense considers international defense
industrial cooperation to be a significant element of the U.S.
acquisition process. By taking advantage of the growing
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technological capabilities of our allies, we can make more efficient

use of scarce defense resources. 1

However, there are formidable obstacles to enhanced international defense trade and

cooperation. Many are rooted in some of the most fundamental economic choices made by any

state, beginning with the all-important questions of what to produce domestically and what to

obtain by trade with foreign countries. In the past, domestic restnctions reflect both pragmatic

industrial base concerns and varying degrees of both self-interest and applied patriotism. These

concerns can be seen in the passage of legislation such as the Buy American Act, as well as the

source restrictions and product preferences which have become a regular feature of recent defense

annual appropriations and authorizations acts.

A further issue is the extent of industrial self-reliance needed to insure any nation's

survival, either in wartime or in situations such as a blockade, embargo, or other logistical

interruption. The United States, for example, has historically been unwilling to transfer to

overseas suppliers its capacities for the forging and casting of large-bore cannon. More recently,

American policy-makers have worried that our reliance on advanced weaponry might lead to a

dangerous dependence on the foreign-produced microchips needed to produce these

technologically advanced systems.

Although many western democracies emphasize the somewhat contradictory need to cut

overall defense spending even while conserving national armaments industries, there is a growing

recognition that defense production reflects the dynamics of an increasingly global marketplace.

Military hardware is clearly affected by the same interdependence which leads to the production

of a "domestic" automobile with a third or more of its parts and major components typically

obtained from offshore suppliers, In addition to microchips, typical items obtained from foreign

sources by U.S, defense manufacturers include electrical components, chemicals, fasteners,

specialty metals, and various alloys. The fact that some or all of these items must be obtained

through waivers of existing laws or regulations only underlines the tension between reality and

current statutory policy.

Multinational corporations as well as regional consolidations (such as Europe in 1992) are

also the harbingers of fundamental change in the global economy. To prosper -- or even to

survive -- domestic concerns are increasingly pressed to compete in the international marketplace,

often against foreign Government-owned competitors. Particularly for defense industries, that

international marketplace not only demands efficiency but partnerships. These relationships can

result equally from individual relationships concluded between international buyers and sellers or

from international agreements arrived at between Governments. What is fundamental, however,

is that these opportunities reflect the results of competition on a level playing field in defense

trade -- that is, to weigh the ever-present preference for "Buy American" with the emergent need

to be able to "Sell American."

In analyzing the legislative changes needed to help provide that level playing field in

defense trade and cooperation, te Panel has concluded that:

1Dick Cheney, Secretary of Defense, AiInuat3igrt.2j.h. President and the Congress, February 1992, at p. 17.
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* Department of Defense international defense acquisition policies should be consistent,
on a reciprocal basis, with the defense acquisition and trade policies of United States
allies,

* Department of Defense international defense acquisition policies en international and
cooperative agreements should be consistent with the maintenance of strong domestic
technology, industrial, and mobilization bases.

0 Department of Defense international defense acquisition policies should be consistent
with international operational agreements, allied logistics support and standardization,
and export sales of defense items to foreign countries.

7.0.1. Background

After World War II, the requirement for international institutions to deal with monetary
and trade issues led to the "Breton Woods" accords, 2 and the establishment of such institutions
as the International Monetary Fund (IMF), 3 the World Bank, 4 and the General Agreement on
Tariffs and Traie (GATT),5 These institutions have endured for almost a half century. The
GATT has successfully regulated international trade in spite of the Cold War and its implications
for East-West security. A key element in its success has been the delicate balance preserved
between free trade and protectionism.

Under the general rubric of national security, government procurement was historically
reserved from the purview of such agreements as the GATT.6 National security and government
procuromert were inextricably linked and therefore excluded from international trade regulation.
Since government procurement typically accounts for a substantial portion of the gross domestic
product, its effect on a national trade balance can be significant; and of course, defense acquisition
is an important segment of the general government procurement sector, Aware that procurement
held such significance, the GATT multilateral trade negotiations ultimately produced the
Agreement on Government Procurement contemporaneously with addressing the elimination of
non-tariff barriers to trade.7

2Named after the agrecmcnts reached fctween the United States, the United Kingdom, and their World War II
allies at Bretton Woods, New Hampehire, in July 1944.3The IMF is not a bank but a membership assoiation of countries which pay a subscriptlon and agree to abide by
a mutually advantageous code of conduct concerning intermntional economic akid monetary policy,
4Thc World Bank is a publicly owned financial intermediary which borrows commercially by selling bonds and
lends to finance investment in developing countries,
5The GATT is an agreement among signatory countries whose general principles are: (a) trade without
discrimination (most-favorud-nation concept); (b) protection through tariffs (tariff schedules to minimize trade
distortions); (c) a stable basis for trade (the generalized-system-of-preferences (GSP)); (d) promotion of fair
comnpctition (elimination of non-tariff barriers, subsidies, and dumping); (e) a general prohibition on quantitative
and qualitative restrictions on imports (elimination of quotas except for balance-of-payments difficulties); and (f)
an acceptable waiver procedure with provision for emergency actions (the "safeguard" rule),
6 Gencral Agreement on Tariffs and Trade, Article XXI,
7 Tokyo Round of Multil'teral Trade Negotiations (MTN), 1973 - 1979,
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In the United States, the Trade Agreements Act of 1979 implemented the Agreement on
Government Procurement. 8 For the first time, above a threshold agreed among the signatories to
the Agreement, 9 Government agency procurement was covered by the principles of reciprocal
free trade.10 Not only was DOD included in agency coverage but specific classes and items of
defen se goods were included as well.1I1

Even with the advent of regional trade and economic blocs, such as the European
Community (EC) 12 and the recently concluded North American Free Trade Agreement
(NAFTA), 13 coverage of government procurement has been included within the articles of
agreement. In the former, government procurement within the EC member countries is regulated
through various Directives, 14 whereas in the latter, the government procurement regime is an
integral part of the accord modeled after the U, S./Canada Free Trade Agreement provisions. 15

Efforts at addressing international government procurement within the United Nations
framework led to the promulgation of a draft model procurement law for guidance to developing
countries. 16 The articles of the draft law on procurement generally address processes for general
tendering and two-stage tendering, prequalification, solicitation, tender and tender securities,
evaluation and comparison of tenders, contract acceptance, procurement by other means, request-
for-proposals, request-for-quotations, competitive negotiation, single source procurement, and
procurement review,

With the emergence of each of these agreements on government procurement,
accompanied by draft general codes for developing countries' implementation, the level of
international cooperation appears to be improving. One sector remains elusive in the drive toward
a level playing field, however, and that is international defense trade and cooperation.

819 U.S.C. § 2511 et eq.
9 Originally established at 150,000 Special Drawing Rights (SDRs) and subsequently lowered to 130,000 SDRs
(aTproximately $141,000 U.S.).

For agencies and goods covered, see Annexes to the Agreement.
11DFARS, Subpart 225.4-
12 Treaty of Rome, March 25, 1957.
13Concluded December 17, 1992; provides for a threshold of $50,000 for Federal Government entities/$250,000
for Government enteiprises and addresses among other subjects: national treatment and non-discrimination; rules
of origin-, denial of benefits; prohibition of offsets; technical specifications; tendering procedures; qualification of
suppliers; bid challenge; provision of information;, technical cooperation; joint programs for small business; and
definitions.
14Eg, Works Directive; Supplies Directive; Utilities Directive; and draft Services Directive; above various
thresholds, the Directive Articles are generally premised on: (1) open, restricted, and negotiated procedures in
contract formation, (2) common rules in the technical field; (3) common rules on advertising and participation;
and (4) criteria for qualitative selection and the award of contracts,
151n force since 1988, Part Three of the Agreement provides broadened Government procurement coverage, above
a $25,000 threshold, for GAIT-eligible products with improved transparency and bid challenge procedures.
16See U.N. Commission on International Trade Law (UNCITRAL), A/CN.9IWG.V/WP.30, 9 May 1991.
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7.0.2. Defense Trade and Cooperation

Other than the right of individual and collective self-defense assured under the United
Nations Charter, 17 defense and security issues have generally been outside the scope of
international economic and trade-related agreements, 18 European and North American defense
and security issuns were placed within the ambit of such institutions as the North Atlantic Treaty
Organization (NATO),' 9 the Western European Uniori (WEU), 20 and more recently the
Conference on Security and Co-Operation in Europe (CSCE).21

During the period that international agreement on free trade in government procurement
has been negotiated, the United States has been initiating discussion of an allied regime on defense
trade and cooperattion, Beginning in the 1970. with acquisition and logistic 3upport projects
within NATO, 22 the United States pursued defense procurement-related arrangements with its
allies. On the basic premise of a "two-way street," principles of rationalization, standardization,
and interoperability (RSI) with our NATO allies in detbnse aoquisition were specifically enacted
by statute in the United States.2 .1 The Office of Technology Assessment, in Figure 7A, below,
depicts the value of reciprocal transatlantic defense trade during the years 1978-88.24

oo~m~.eRio
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Figure 7A. - Transatlantic Defense Trade, by Value and Ratio, 1978-88
Wine.: OfeanD c ehnalasy Auuemki Amn data hi the U.S. Ama Coiitto mand Dimuinalnt Agaffly,

WoridA1111my X"41r .dArns Trmrlr, I91M
(WashiMon DC; U.S. Gavemenut l'rlin** Olfo, I990)

'17SOO Charter of the United Nations, Article 7,
18See, for example, 14APTA Article 1018: "Exceptions - 1. Nothing in this Chapter shall be construed to prevent a
Party from taking any action or not disclosing any information which it considers necessary for tho protection of Its
essential security interests relating to the procurement of a-ns, ammnunition or war materials, or to procurement
Indispcnsable for national security or for national defetisc. purposes."
19Thc North Atlantic Tw~aty, April 4, 1949.
20B3russcls Trcaty, March 17, 1948, (Fullowing the collapse of the European Defense Community in 1954, the
WISU was it political outgrowth of the Brussels Treat.y Organization intended originally to integrate Wost Germany
into thc wcstcrn dcfcnse structure).2 1Coiifereiicr, on Security and Co-Operation in Europe: Final Act. August 1, 1975 (Helsinki).
22NA~TO Mutual Support '&ct of 1979, It0 U.S.C. § 2141 ef seq.
23 1 ( U.S. C. § 2457."
24.S Congress Offce of Technology Assessment, lobal ArMs Tradl, :..tgMS~rqgJq Advance.4 Militar
TcghqQolo anJW n l, June, 199 1, at 49,
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An integral component of the transatlantic defense trade included statutory authority in the
U.S. for agreements on cooperative projects with NATO member countries, other major allies,
and friendly foreign countries.25  Then, through the negotiation of reciprocal bilateral
procurement agreements with our allies in the 1980s,26 the U.S. advanced not only international
defense cooperation in research, development, production, and logistics support, but also
promoted the concept of a more transparent system of international defense acquisition. 27

International defense trade is always balanced against concerns of national sovereignty and
security, as embodied in the procurement arena by the maintenance of an indigenous defense
industrial base. In the U.S. particularly, preservation of the defense industrial base has been
established by the Congress through legislative mandate. 28 Through agreements between the
U.S. and Canada, a de facto North American defense industrial base has gradually arisen,29

Indeed, recent legislation has codified the relationship by defining the national technology and
industrial base as including the U.S. and Canada,30 while defining a domestic source, for industrial
preparedness purposes, as including production capability either in the U.S. or Canada. 31

In Europe, concerns over the defense industrial base led to the establishment of the
Independent European Programme Group (LPG).32 The Group has, for example, formed a
cooperative research and development program called European Cooperation for the Long term
in Defense (Euclid). Perhaps viewed as a regional counter-weight during healthy and competitive
global economic times, the goal is a laudable one. But in a time of economic downturn, coupled
with an overall lessening of global security tensions, the effect of continuing to insist on an
indigenous defense industrial base must be offset by the reality that such policies can be
devastating to national economies.

From the U.S, perspective, the Defense Policy Advisory Committee for Trade Policy
Matters (DPACT) 33 has perceived European procurement practice, related to efforts such as
Euclid, as a barrier to cooperative research and development with the United States. In addition,
DPACT has provided specific recommendations on U.S. defense export policy, financial

2JChapter 138, Title 10, subchapter II: Cooperative Agreements.
26Director of Defense Procurement, Reciprocal Procurement Aarctcmnts, DOD 1992 (formerly DFARS
Aependix-T),

27?ge sec~ion 7,20, 1., NA TO Code of Conduct In Defense Trade, infra.
28 Currently Chapter 148, Title 10.
29Defense Development and Defense Production Sharing Arrangements (DD/DPSA), DOD Directive 2035,1;
Industrial Preparedness Program, DFARS 225.870-2(b), DOD Directive 4005.3-M; inclusion of Canada for
production planning purposes, DFARS 225.870-1.
0Defense Authorization Act of 1993, Pub. L. No. 102-484, §4203(a), 106 Stat. 2442,

31Defense Production Act Amendments of 1992, Pub, L. N10. 102-558, 106 Stat. 4198.
32Comprised of the European members of NATO, the IEPG was formed to address harmonization of operational
requirements, competition, open purchasing arrangements, cross-border defense trade, Juste retour, technology
transfer, and cooperation in research, development and technology. [Note: The IEPG was recently subsumed by the
WEU organization, see note 19, supra.]
33Established by the Secretary of Defense, and the United States Trade Representative pursuant to the authority
do:egated under Exec, Order No. 11846 of March 27, 1975, as an advisory committee established under section
1103 of the Trade Agreements Act of 1979,

7-6



competitiveness, research and development contracting, Government-industry relations,
communication of planning information, and commercial products and value based acquisition.
With these recommendations in mind, DPACT succinctly stated that:

Defen3e trade will take on added importance as U.S. defense
budgets decline, Exports to friendly countries, consistent with U.S.
national security and foreign policy objectives, help keep
production lines open, lower costs to DOD and provide built-in
surge capacity. Such exports also provide added security on a
regional basis to complement U.S. commitments at a very low cost
to the U.S,34

DPACT recently recommended, as well, that efforts in the Uruguay Round of multilateral
trade negotiations to expand GATT coverage, to add new public sector coverage, and to include
coverage for services, be vigorously pursued by the US. negotiators. 35 The recent breakthrough
on agricultural subsidies has given added impetus to a successful conclusion of the Uruguay
Round.

7.0.3. The International Defense Acquisition Challenge

Despite the progress that has been achieved in the past few decades, much remains to be
accomplished in the practice of international defense acquisition and trade, The Panel
accumulated a considerable number of studies suggesting that coordination between defense trade
and cooperation and the preservation ofra viable national defense technology and industrial base is
less than effective, As one study recently found:

In response to these changing demands, governments are cutting
their defense spending, either canceling defense programs
altogether or stretching them out and reducing the final purchases.
The combination of lower production runs and increasingly
challenging technological specifications inflates the final price tag of
many programs, making them more vulnerable to cancellation, And
industry is increasingly financially exposed at the front end of the
development process.

Out of necessity, European comp-inies continue to
concentrate on exports, while US. companies have raised their
share of global defense exports considerably over the last decade.
This surge paralleled a growth in global defense expenditure,
however, which cannot be taken for gratited in the future. The
global market has recently been a victim of overcapacity. Even the
expected export boom following the Gulf War may be curtailed by
international political initiatives on arms control and export

341d. at pg. 1.
35DPACT, Yew-.End Review. 191, Feb. 28, 1992.
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controls. Major importers are also seeking to develop indigenous
capabilities that cut into the long-term viability of direct exports.36

In reducing the international defense acquisition market, significant international
collaboration among industry will be inevitable, To illustrate the trend, according to the Office of
Technology Assessment, Figure 7B, below charts recent defense acquisition teaming between
U.S. and European industry: 37
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Figure 7B. U.S.-European Defense Industrial Cooperative Agmements
SWJAMU IhCOL. W&lie H. Col., LCOL, Richad C. Hohblwg, and CDR Alhtd H. TImim,

hiwr*o1, C9. P I.ta'/e Chope im fumn Aomisliiow: RqN ofashs DXWC i9890-O4 lUitwy vAueeh ihllows
(WuWnt1ni0. DC I•frfnme Setmtn Msap'tement Voltlee, 1990), pg. 4S.

7.0.4. General Recommendations

Three broad principles in international defense acquisition emerged fi'om the Panel's Goals
and Objectives and the various statutory analyses conducted in the area of defense trade and
cooperation,

Department of Defense international defense acquisition policies should be
consistent, on a reciprocal basis, with the defense acquisitionand trade
policies of United States allies.

Uniformity in requirements, coverage, general applicability, visibility, and transparency of
the international defense acquisition system must be achieved on a reciprocal basis as reciprocity
is the cornerstone of international law and policy. An example would be the recent initiative
toward a NATO Code of Conduct in Defense Trade, With the downturn in global defense
spending, the defense acquisition and trade policies of our allies must be consistent with U.S,
policy if the alliances are to achieve the required economies of scale while preserving our
collective defense industrial capabilities so vital to the maintenance of our mobilization and surge
capacities, Elsewhere the Panel has recommended steps to permit better integration of defense
and commercial requirements and sources, Military-commercial integration by itself, however,

3 6 The Center for Strategic and International Studies, The Atlantic Paritirihip. An Industrial Porspcclivo on
ntianjjj. Defonso Coopgration, at pgs. 4-5 (May 1991).

37Noto 24, supra, at pg. 25.
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will not be a panacea for iesolving all defense technology and industrial base problems. 38

Additionally, certain technologies may be so critical that it is essential to national security for such
products to be developed and acquired only from United States sources. The Secrttary should
have the authority to restrict acquisitions to United States sources and control the foreign
ownership of key defense industry sectors to ensure this country's continuing military strength. In
the future, defense acquisition and trade policy will become two sides of the same coin.

Department of Defense international defense acquisition
policies on international and cooperative agreements should be
consistent with the maintenance of strong domestic technology,
industrial, and mobilization bases.

As defense budgets shrink over the next decade, it will become increasingly difficult to
maintain an adequate technology and industrial base with sufficient surge capacity for times of
war. As with the successful joint military approach conceived by the Goldwater-Nichols
Department of Defense Reorganization Act of 1986 and first tested in Operation Desert Storm,39

DOD international defense acquisition policies on intemational and cooperative agreements
should be consistent with *he maintenance of a strong mobilization base. In the Defense
Authorization Act of 1993, the Congress has enace'.d major new initiatives to foster and
encourage the revitalization of a national defense technology and industrial base,4° These
initiatives were envisioned by the Panel to become fully coordinated with the implementation of
this new Chapter on Defense Trode and Cooperation.

Department of Defense international defense acquisition
policies should be consistent with international operational
agreements, allied logistics support and standardization, and
export sales of defense items to foreign countries.

Items acquired by DOD must often be the same as -- or function with -- articles acquired
by our allies on the basis of rationalization, standardization, and interoperability. DOD should
have additional statutory authority, for example, to encourage the purchase of NATO-standard
items, which may or meuy n-t~ be available from U.S. sources, as well as to encourage increased
allied burdensharing, Likewise where NATO-standard items are or could be available from U.S.
sources, DOD needs tuthority to encourage their export, thus enhancing the competitiveness of
our national defense technology and industrial base. DOD, unlike civilian agencies, develops
unique products, systems, and componerts which are sold abroad under interagency scrutiny,
sometimes with departmental security assistance. As the domestic requirement for new weapons

3 8 (.:f The Defense Authorization Act of 1993, Pub L. No. 102484, §4226(a), 106 Slat. 2442; which established a
Military-Civilian Integration and Technology Transfer Advisory Board composed of individuals experienced and
accomplished in "dcfcnc or civilian technology development, business dcvclopmcnt, international trade, or
finance" to formulatc policy in the integration or military and civilian capabilities within the national technology
and defense industrial base.
I 9,ee Rep. Les Aspin, Chairman, and Rep. William Dickinson, Ranking Republican, House Armed Services
Committee, Dcfcq For A&Nw Era Lcsns of the Persian_ Wr, March 30, 1992, at pgs. 4 1-2.
40Thc Defense Conversion, Reinvestment, and Transition Assistance Act of 1992, Pub. L. No. 102.484, §§ 4(X)1-
4272, 106 Si, . 2442.
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systems decreases, there may be an increasing opportunity to participate in defense cooperation
projects. Selling U.S. defense products abroad not only permits the economic production of such
products, while lowering the unit cost of items for US. forces, but will also enhance the national
defense technology and industrial base, Similarly we can expect that our allies will be looking to
foreign exports to solve their own industrial base problems, Since many foreign countries have
policies inimical to competition, the Panel concluded that the Secretary should have the authority
to coordinate defense cooperation with the buying and selling of products and services in order to
negotiate effectively appropriate international agreements.

For these reasons, defense acquisition and trade policy will become more closely aligned in
their import to DOD, as similarly the terms national and economic security have recently been
recommended to become aligned in the national policy of the United States,4 1

7.0.5. Overview of Chapter Recommendations

In addressing international acquisition law, the Panel set up an International Defense
Acquisition Law Focus Group to aid in its deliberations. 42 Following extensive review of current
practice and commentary on DOD issues and problems in international defense acquisition, the
Focus Group prepared and presented a strawman draft consolidated chapter on defense trade and
cooperation for the Panel's review. In brief, the Focus Group's Draft Chapter suggested
consolidating the disparate statutes, from a collection of various titles in the U,S, Code, into a
single new chapter in Title 10, including subsuming those sections of Title 22 dealing with
Military Assistance and Foreign Military Sales, 43 The new chapter also includes those provisions
presently contained in Chapter 138 of Title 10, addressing Cooperative Agreements with NATO
Allies and Other Countries. The Focus Group suggested the creation of a Defense Trade and
Cooperation Office within DOD to carry out defense trade and cooperation functions through a
reorganized and renamed Defense Trade Assistance Agency,

Although the Panel recommends that a new Chapter in Title 10 on Defense Trade and
Cooperation be established, time and resources did not permit consolidation into the draft
presented here of those provisions in Title 22 concerning Military Assistance and Foreign Military
Sales. 44 Given the importance of cooperative projects, foreign military sales, and technology

4 1See Carnegie Endowment for intcrnational Peace, Institute for International Economics, Memorandum to The
President-Elecct Sbt HarcssigP_Process to. PuMose, Washington, DC, 1992, See also appcnded reports:
Carnegie National Commission on America and the New World, ChLnging our Ways: America and the New
Wp_.ld, July 1992; and Competitivcness Policy Council, Bd a aComnpetitive America: The First Annual Report
to the President an Conig~rss, March 1992.S42Coiposed of a cross-seclion of the international defense acquisition law community: (1) Alfred G. Volkinan,
Director of Foreign Contracting, Dcpa)rnimcni of Defense- (2) Joel L. Johnson, Vice President. International,
Aerospace Industries Association of America, Inc., (3) Susan Alesi, Esq., SpRcial Assistant, Office of Federal
Procurement Policy, and (4) W F. Mounts, i.sq,, Coordinator. Acquisition Law Panel Task Force Contract
Counsel.
43Title 22, Chapter 32, subchapter I1, Ahlthary Assistance and Sales, and Chapter 39, rins Export Control,
4 4The Panel did address two specific sections of Title 22, §§ 2761(c) and 2794(7) in the Final Report.
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transfer in times of globally constrained resources, the Panel hopes that further work will be done
by others to complete the consolidation started by the Panel. 45

The new chapter on defense trade and cooperation recommended by the Panel is divided
into three subchapters -- policy on foreign purchases by DOD; international and cooperative
agreements; and acquisition, cross-servicing agreements; and standardization -- each dealing with
one of the Panel's primary recommendations, Set out below under each primary recommendation
is an overview of each consolidated subchapter (showing the source of each section and
recommended action) in a chapter to be entitled "Defense Trade and Cooperation."

I
Department of Defense international defense acquisition
policies should be consistent, on a reciprocal basis, with the
defense acquisition and trade policies of United States allies.

SUBCHAPTER I. PURCHASE OF FOREIGN GOODS BY THE DEPARTMENT OF
DEFENSE

§ 2x10 Definitions. [New; consolidated subchapter definitions]
§ 2x1 I Policy on purchases offoreign goods, [Amend 10 U.S.C. §§ 2506/2533]
§ 2x12 Items restricted to American sources. [Amend 10 U.S.C. §§ 2507/2534; merge

amended 10 U.S.C. § 4542; merge 10 U.S.C, § 7309; apply 41 U.S.C. § lOb-I]
§ 2x13 Application of the Trade AgreementsAct. [Apply 19 U.S.C. § 2501 et seq.]
§ 2x14 Preference for American goods. [Apply 41 U.S.C. § 10a]
§ 2x15 Determination of unreasonable cost. [Apply 41 U.S.C. § I0a-d]

[Repeal 10 U.S.C. § 2327, Contracts: consideration of national security objectives; no
action 10 U.S.C. §§ 2631/46 U.S.C. App. 1241, Cargo Preference Acts].

II
Department of Defense international defense acquisition
policies on international and cooperative agreements should be
consistent with maintaining strong domestic technology,
industrial, and mobilization bases.

SUBCHAPTER II. INTERNATIONAL AND COOPERATIVE AGREEMENTS

§ 2x20 Definitions. [Consolidated subchapter definitions]
§ 2x21 Defense memoranda of understanding and related agreements. [Amend 10

U.S.C. § 2504; merge 10 U.S.C. § 2350i]
§ 2x22 Offset policy, notification. [Retain 10 U.S.C. § 25051
§ 2x31 Cooperative projects: allied countries. [Amend and consolidate 10 U.S.C. §§

2350a and 2350b]

4 5The Panel notes efforts begun in this area by The Aiantiq Partncrship. Study Proposal 1992-1993, Center for
Strategic and International Studies, Washington, D.C.
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§ 2x32 Cooperative military airlift agreements: allied countries. [Retain 10 U.S.C. §
2350c]

§ 2x33 Cooperative logistic support agreements: NA TO countries. [Amend 10 U. S.C. §
2350d]

§ 2x34 NA TO A WA CS project: authority of Secretary of Defense. [Retain 10 U.S.C. §
2350e]

[Repeal 10 U.S.C. § 2350h, Memorandums of Agreement: Department of Defense
ombudsman for foreign signatories; repeal 10 U.S.C. § 7344, Suspension of construction
in case of treaty; no action 10 U.S.C. § 2061 through 2170, Defense Production Act].

Department of Defense international defense acquisition
policies should be consistent with international operational
agreements, allied logitics support and standardization, and
export sales of defense items to foreign countries.

SUBCHAPTER III, ACQUISITION, CROSS-SERVICING AGREEMENTS, AND
STANDARDIZATION

§ 2x50 Definitions. [Consolidated subchapter definitions]
§ 2x51 Authority to acquire logistic support, supplies, and services for elements of the

armedforces deployed outside the United States. [Retain 10 U.S.C. § 2341 ]
§ 2x52 Cross-servicing agreements. [Amend 10 U.S.C. § 2342]
§ 2x53 Law applicable to acquisition and cross-servicing agreements, [Amend 10

U.S.C. § 2343]
§ 2x54 Methods of payment for acquisitions and transfers by the U.S. [Retain 10

U.SC. § 2344]
§ 2x55 Liquidation of accrued credits and liabilities. [Retain 10 U.SC. § 2345]
§ 2x56 Crediting of receipts [Retain 10 U.S.C. § 2346]
§ 2x57 Limitation on amounts that may he obligated or accrued by the United States.

(Amend 10 U.S.C. § 2347]
§ 2x58 Inventories of supplies not to be increased. [Retain 10 U.S.C. § 2348]
§ 2x59 Procurement of communications support and related supplies and services.

[Amend 10 U.S.C. § 2350f9
§ 2x60 Authority to accept use of direct payment, realproperty, services, and supplies

from foreign countries in connection with mutual defense agreements and
occupational arrangements. [Amend 10 U.S.C. § 2350g]

§2x70 Standardization of equipment with North A tlantic Treaty Organization members.
(Retain 10 U.S.C. § 2457]

[Repeal 22 U.S.C. § 2761(e), Charges; reduction or waiver; No action 22 U.S.C. §
2794(7), Definitions; defense articles and defense services.) 1
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7.1. Purchases of Foreign Goods by the Department of Defense

7.1.0. Introduction

Historically, the United States has given a preference to U.S. goods and services. 1 For
many years, the statutory source of this preference has been the Buy American Act.2 As
implemented by Executive Orders3 and the DOD balance of payments policy,4 foreign source
goods are excluded unless the price of equivalent U.S. goods exceeds the foreign price by 50% or
more, 5 Today, however, the Buy American Act is frequently less relevant to defense acquisition
because of:

0 the proliferation of special purpose legislation applicable only to DOD which further
restricts the acquisition of foreign source items for specific classes of products (e.g.,
busses, hand measui ing tools);6

o memoranda of understanding and related international agreements between DOD and
various nations which modify or eliminate Buy American restrictions;7

0 the Trade Agreements Act of 1979,8 and the Caribbean Basin Economic Recovery
Act;9 and

* implementation of other policies intended to protect the defense technology, industrial,
and mobilization base. 10

In addition, the application of the Buy American Act to specific goods and classes of
goods can be arbitrary, unfathomable, and inconsistent with the purposes for which the Buy
American Act was enacted. 11 Moreover, the rule-of-origin definition of a U.S. source product in

IBuy American restrictions have been traced back to 1844. See Gantt & Speck, Domestic v, Forcign Trade
Problems in Federal Government Contracting: Buy American Act and Executive Order 7 J. Pub. Law 37F, 379
(1958).
141 U.S.C. §§ 10a-10d.
3Current practice under the Buy American Act stems from the issuance of Exec. Order No. 10582 on December
17, 1957. That Executive Order has since been amended by Exec, Order Nos, 11051 (1962), 12148 (1979), and
12608 (1987).
4See generally DFARS subpart 25,3.
5FAR 25.105 and DFARS 225.105(1).
6Ep.g., 10 U.S.C. § 2507.
7See generally DFARS subpart 25.8. Countries with treaties or MOU's (21) include Belgium, Canada, Denmark,
Egypt, Federal Republic of Germany, France, Greece, Israel, Italy, Luxembourg. Netherlands, Norway, Portugal,
Spain, Turkey, and the United Kingdom. In addition, Australia, Sweden, and Switzerland enjoy special exemption
from the Buy American Act and the balance of payments program. DFARS 225,872-1; and DOD Volume,
Reciprocal Procurement Agreement , OUSDA/DDP-1992,
819 U.S.C. §§ 2501 et seq.
919 U.S.C. §§ 2701 et seq.
10DFARS subparts 208.72 and 225,71,
1tSee generally 2 Nash & Cibinic Report, No. 7, ¶ 39 (July 1988), commenting on Orlite Engineering Co., B-
229611, 88.1 CPD 1300.
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the Buy American Act (as implemented by Executive Order) is different from the definition in the

Trade Agreements Act. 12

7.1.0.1. Product Preferences and Domestic Source Restrictions

Today, there is no coherent and consistent statutory approach to product preferences and
source restrictions on defense acquisition. Chapter 148 of Title 10 currently contains some
statutory guidance. 13 However, review of the DFARS Part 225 shows that a contracting officer,
to determine applicable source restrictions, must look to at least the following disparate sources
of law:

* Chapter 148, Title 10;
* The Trade Agreements Act, Title 19;
* The Buy American Act, Title 41,
* Military assistance and foreign military sales, Title 22;
• Various annual authorization and appropriations acts;
* International treaties; and
• Memoranda of understanding and related international agreements.

In addition, Congress has frequently added, but rarely subtracted, restrictions through the
authorization and appropriation process, often with exceptions and conditions that are product
unique and totally uncoordinated with similar exceptions in other statutes. As a result, a
contracting officer must know not only the restrictions applicable to products like the product to
be acquired, but must also determine whether a restriction is applicable to the specific
appropriation to be used to fund the specific acquisition.

The Panel recommends that source restrictions applicable to DOD acquisition be restated
in a comprehensive way. As the Secretary of Defense has found, the language of current source
restrictions 14

is often confusing, causing administrative problems and
difficulties in implementation. The wording of the restrictions does
not follow a common format and rarely defines the product or
industry precisely. Each restriction has distinct requirements,

12Under the Buy American Act and Exec. Order No. 10582, an article is considered a foreign end product if it is
not produced in the United States, or if it is produced in the United States and 50 percent or more of the cost of its
components originate from ibreign sources. The Trade Agreements Act uses a "substantial transformation" method
to determine country of origin. Under this approach, articles are considered the product of a particular country
regardless of the cost of foreign oomponents so long as those components are substantially transformed within that
country into a new and different article of commerce with a name, character, or use distinct from that article form
which it was transformed. See generally Office of Federal Procurement Policy, Report to Congress: Buy American
Act-A Study of Alternatives to the Rule of Origin (December 1990).
13Chapter 143 was substantially modified by the Defense Authorization Act of 1993; with those sections
concerning international agreements, offsets, and source restrictions were renumbered as §§ 2531.2534.
14Secretary of Defense, A Repert to the United States Congress On The Impact of Buy American Restrictions
Affecting Defense Procurement, Department of Defense (July 1989), at pg. 6.

7-14



exemptions, and waiver provisions and can be amended, extended,
or terminated from year to year. . . . Many restrictions are rigid,
being strong prohibitions against procuring from any foreign
sources, with only limited exemptions or waiver provisions. In
some cases, . . . restrictions are not waived for North Atlantic
Treaty Organization (NATO) and other qualifying countries.

In addition, to the extent that the provisions permit waivers and exemptions, there is great
disparity in the circumstances and procedures permitting waivers of a statutory prohibition on
foreign sources. 15 Finally and most importantly, the Secretary has found that current restrictions
do little to further the U.S. industrial base, but do much harm in delaying procurement actions,
precluding DOD access to important now technologies, and generally raising the price DOD must
pay for the goods and services it buys, 16

The Panel further recommends that the restatement apply specifically to DOD and be
placed in a new subchapter, itself part of a new, more general chapter in Title 10 on Defense
Trade and Cooperation. A restatement applicable only to DOD is justified because the
considerations applicable to source restrictions for defense products and services are unique from
those applicable to most (perhaps all) civilian agencies,

7.1.0.2. Restrictions on Foreign Contracting, Ownership, Control, and Influence

The restrictions on fbreign contracting, ownership, control, and influence are
multidimensional. For example, in 10 U.S.C. § 2327, DOD may not contract with foreign entities
owned or controlled by a foreign Government which supports international terrorism. 17 The
restriction is implemented by FAR 18 and DFARS 19 regulations.

Section 5021 of the Omnibus Trade and Competitiveness Act of 1988 (as enacted, 50
U.S.C. App. 2170 (Exon-Florio Amendment)) entitles the President, in the interests of national
security, to block or restructure a proposed merger, acquisition, or takeover of a U.S. company
by a foreign entity.20 The statute is premised on a procedure of voluntary notification in mergers,
acquisitions, or takeovers involving prospective foreign ownership. Following passage of Exon-
Florio, there have been several studies conducted by the General Accounting Office (GAO)

15 1d.
161d., atpg. 7.
17For ownership or control of contractors or subcontractors by citizens or national of foreign countries with respect
to construction services, see 10 U.S.C. § lob-i.18FAR Parts 209, 225, and 252.
19DFARS 209.104-1 (g) and 225.000-7 1.
20See 31 CF.R. Part 800; The Presidential review process entails: (1) the conduct of a confidential investigation
by the Committee on Foreign Investment in the United States (CFIUS) [established by Exec. Order No. 118581; (2)
appropriate action by the President "to suspend or prohibit any acquisition, merger, or takeover;" (3) supported by
findings based on "credible evidence" that "the foreign interest exercising control might take action that threatens
to impair the national security" and that no other provision of law can adequately address the situation; and (4)
after considering various enumerated factors relating to domestic industrial production.
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concerning Federal data collection on foreign investment in the U.S., 2 1 and the extent of foreign

participation in the Strategic Defense Initiative Program.22

Testimony in 1990 concerning the implementation of Exon-Florio, however, revealed: 23

... At the present time, notifications are coming in to CFIUS at the
rate of 350 a year. Some 350 filings annually would represent, we
estimate, around 50 percent of annual acquisitions valued at more
than $1 million. This is a fairly large proportion, though perhaps
not inappropriately so in view of the interplay and dynamics of
technology, the economy and defense,

To date, CFIUS has gone to the investigation stage seven
times, In two of those cases, notification was withdrawn with
CFIUS permission and one investigation is in progress, Four cases
have reached the President's desk for decision. In only one of those
cases has the President exercised his statutory authority to prohibit
a foreign acquisition .... 24

Related GAO testimony at the time, from the defense industrial security perspectivo, 2 5

highlighted procedural weaknesses in the practice of granting Special Security Agreements
(SSAs).26 These agreements were initiated in 1984 to permit US. firms that are foreign owned,
controlled, or influenced (FOCI) to continue to work on classified defense contracts. 27 Under
DOD policy, SSAs are limited to contracts whose classification level does not exceed the Secret
level, provided the FOCI emanates from a country with which the U.S. has a bilateral industrial
security arrangement,

21General Accounting Office, Foreian Investment. Fzedral Data Collection on Foreign Investment in thc 1Qtic_d
S GAO/NSTAD-90-25BR, October 1989.
" o Geral Accounting Office, Strateaic Defense Initiative pigram. Extent of Forcign Participation, GAO/NSIAD
90-2, February 1990.
23Testimony of the Honorable Charles H, Dallara, Assistant Secretary of the Treasury for International Affairs,
before thtj Subcommittee on Commerce, Consumer Protection, and Competitiveness or the Committee on Energy
and Commerce, U.S. Senate, March 13, 1990.
24Divestment order of the China National Acro-Technology Import and Export Company's (CATIC) acquisition of
MAMCO Manufacturing, Inc. (MAMCO), a U.S. company - February 1990,
25See Exec. Order No, 10865, 32 C.F.R. Part 155, and DOD Directive 5200 2-R.
26•.tatement fot Rr,., National Security and International Affairs Division, GAO, for the Committee on the
Armed Services, House of Representatives, March 21, 1990. The procedural weaknesses noted included: (1)
interim security arrangements prior to a formal SSA were deficient in that new contracts were awarded during the
period and the period itself was extending up to a year or more; (2) incomplete or inadequate supporting
justifications, pursuant to the Services implementing regulations, citing need for a product or service that is
mission-critical, cannot be obtained in sufficient quantity from U.S.-owned sources, and involved a unique product
or technology; (3) inadequate determinations that the riskj of FOCI can be negated or reduced to an acceptable
level; and (4) that DOD policies requiring outside directors of the FOCI firm to bc DOD watchdogs wcrc
inadequately documented in practice.
271d., at pg. 1, it was noted that "In practice, under on SSA, the foreign firm is pcrmitted to retain a minority
position on the U.S. firm's board of directors."
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Most recently, however, a major CFIUS investigation resulted in the withdrawal of r
proposed sale of a U.S. firm to a foreign Government-owned firm. The proposed sale of the
missiles division of the LTV Aerospace and Defense Company to the 'Thomson-CSF firm, which
is 58% owned by the French Government, would have involved access to highly classified or
"proscribed information." 28 The specter of a potentially blocked sale raised much international
concern that was assuaged only by the voluntary withdrawal by Thomson.-CSF from the proposed
purchase.

Based on the LTV-Thomson scenario, and on the studies and testimony discussed above,
the Defense Authorization Act of 1993 enacted new provisions to address this type of foreign
investment. 29 Two of the provisions focus on entities controlled by foreign Governments and
specifically prohibit: (1) the purchase, by an entity controlled by a foreign Government, of certain
U.S. defense contractors that perform DOD or Department of Energy (DOE) national security
contracts requiring access to proscribed information; and (2) the award of (ertain DOD/DOE
national security contracts to an entity uontrolled by a foreign Government. The third provision
directs DOD/DOE to develop a database helpful to CFIUS under section 721 of the Defense
Production Act.

In comments to the Panel, the Navy expressed support for the new provisions because
they strengthened the overall Exon-Florio regime and will provide CFIUS a more structured
framework. The remaining deficiency in the process was cited as:

... the definition of a "control" transaction in Exon-Florio remains
flawed (from a DOD perspective) since it permits far too many
[true corporate] "control" transactions to proceed forward without
scrutiny,30

While taking no position on the matter, the Panel hopes that further study will be done by
others more experienced in matters concerning foreign contracting, ownership, control, and
influence to develop a comprehensive regime that ensures coordination of policy on foreign
control over U.S. defense contractors with defense trade and cooperation, since the multinational
buying and selling of key defense industries can trump the best laid plans to create a reciprocal
defense trading regime.

7.1.0.3. Overview of Subchapter Recommendations

The remainder of this subchapter (Chapter 7. 1.1. and following) discuss each codified
section of law which relates to domestic source restrictions applicable to DOD procurement
contracts, and gives the Panel's recommendations on both amendment and recodification. A draft

2 8 Characterized by the DOD Acting General Counsel in Congressional testimony as "sensitive enough to generally
prohibit foreign nationals and representatives of the foreign interest from having acvess to it". See S, Rcp. No.
3114 at pg. 234.
2 9Pub, L, No. 102-484, §§ 835-8, 106 Stat, 2442.
3 0 Memorandum from Mark E. Rosen, CDR, JAGC. Office of the Navy Judge Advocate General, International Law
Division, to Donald Freedman, Executive Secretary, Acquisition Law Panel, dated 11 October 1992.
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of the proposed subchapter on domestic source restrictions within the proposed Chapter on
Defense Trade and Cooperation -- which sets out the law as amended and recodified -- can be
found in subchapter 7.4. below. In addition, a discussion of product restrictions prevalent in
defense appropriation and authorization acts over the past decade can be found in Appendix C of
this Report. To the extent that such provisions have been codified, they are discussed below; the
"Panel has recommended thRt none of these provisions be retained except to the extent they have
been codified, This section of the Report concludes with a section-by-section discussion of the
proposed new subchapter, which highlights the source of each proposed section and summarizes
amendments that have been made to existing laws.

7.1.0.4, Section-by-Section Discussion

Section Wx1O. Definitions

This section prescribes a uniform set of definitions for use in describing source
restrictions, The definitions in this section are taken from 10 U.S.C. § 2506 and 41 U.S,C. § 10c,
with modifications, The most important modification is the definition of "American Goods." In
the proposed subchapter, "American goods" are defined as:

* an end product that is wholly mined, produced, or manufactured in the United States;
or

a an end product that is manufactured in the United States which includes components
mined, produced, or manufactured outside the United States if such end product is
substantially transformed within the United States into a new and different article of
commerce with a name, character, or use distinct from that of the article or articles
from which it was so transformed,

This definition is taken from the Buy American Act, but has been modified to introduce
the concept of substantial transformation, which is the test for country of odgin found in the
Trade Agreements Act.31

The Panel believes that the substantial transformation test is a more rational test to apply
than the components test used under the Buy American Act -- at the very least, substantial
transformation is capable of being verified without audit -- and for that reason alone, will
streamline and unify the acquisition considerations applicable to foreign source products. Given
the substantial "gaming" that is permitted by the current components test3 2 and the extensive

3119 U.S.C. § 2518(b): "Rule of Origin-An article is a product of a country or instrumentality only if (i) it is
wholly the growth, product, or manufacture of that country or instrumentality, or (ii) in the case of an article which
consists in whole or in part of materials from another country or instrumentality, it has bcen substantially
transformed into a new and different article of commerce with a name, character, or use distinct from that of the
article or articles from which it was so transformed."
32Under the Buy American Act aad implementing Executive Orders, an end item is domestic if it nceets the
following three tests: (1) the process of manufacturing the end product must occur in the United States: (2) over
50% of the cost of components must be incurred for components manufactured in the United States; and (3) to
constitute a domestic component, the process of manufacturing of the component must occur in the Unitcd States
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DOD enemptions to the Buy American Act, 33 there is no reason to believe that abandonment of
the components test wili lower the average United States labor content of articles purchased by
DOD, In addition, the substar,tial transformation test can probably be met. by US, source
commercial items (a3 defined in proposed 10 U,S.C. § 2302) whereas the component test has
required significant changes in manufacturing or subcontracting methods, and thereby creates a
potential barrier to civil-military integration.

A second important definition is that of "covered contract." The subchapter defines this
term as:

a contract for property, other than real property and commercial
items and components as defined in 10 U.S.C. §§ 2302(5) and
2xx2, the total value of which exceeds the simplified acquisition
threshold set out at 10 U.S.C. § 2302(4).34

In recommending a separate statute on commercial items, the Panel considered the effect of the
integration of commercial items with defense trade and cooperation, The recommendation of the
Panel was to subject the defense acquisition of commercial items to defense trade provisions, for
to do otherwise would defeat the exercise of balancing defense trade and cooperation with the
need to preserve a national defense technology and industrial base, Similarly, the treatment
afforded the acquisition of commercial items in the recommended separate statute is cross-
referenced in this Chapter. The function of this definition is intended to exempt si mplified
acquisition, commercial items, and commercial components from domestic product preferences
and source restrictions,

Section 2xl 1. Policy on Purchases of Foreign Goods

This section is taken from 10 U.S.C. § 2506, which states the factors to be considered in
determining whether to purchase tbreign source itemns, The current provisions of section 2506 are
incomplete because national security, technology, industrial, and mobilization base considerations
are left out, In addition, section 2506 fails to account for treaties and other international
agreements. Paragraphs (a)(7), (a)(8), and (a)(9) have been added by the Panel to address these
omissions, Comment from the Section of Public Contract Law of the American Bar Association
indicated that:

The Section supports the Panel's proposed language in sections
2x 11 and 2x 12 of the draft text, We encourage the elimination of

but the component's components can come from anywhere, Thus, if 95% of the labor in components is United
States labor, but the item is assembled in Mexico, the item does not qualify as a domestic end item under the Act,
On the other hand, if the end item is manufactured in the United States from components assembled in the United
States from 100% foreign sub-components, then the item qualifies as domestic. As these cxamples show, the
amount of United States labor in a conforming end item may actually be less than in some non conforming end
items. See generallv 2 Nash & Cibinic Report, note 11, supra,
"33Note 14, supra.
34 The reference is to 10 U.S&C. § 2302, as modified by the Panel, and to new section 2xx2, See Chapters 1, 4, and
8 of this Report.
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unnecessary buy-national requirements provided that the Secretary
of Defense retains the authority to limit procurement of specific
goods or services to domestic sources if he determines it would be
in the national interest to do so. 35

After considering the Buy American Act, domestic source restrictions, and product
preferences, the Panel recognized the need for coordination with the defense technology and
industrial base in its recommended paragraph (a)(7). The Panel also notes that the present day
reality of a defense technology and industrial base involves a North American defense industrial
base. As stated in the Defense Authorization Act of 1993, the national defense technology and
industrial base is now defined as encompassing the United States and Canada,36 For too long,
DOD has wrestled with establishing a policy on the purchase of Canadian products as foreign
goods, while concurrently seeking to preserve and enhance the North American defense industrial
base, Hopefully, the proposed language will assist in rationalizing the policy toward Canadian
goods.

Equally important in the international acquisition policy arena is the recommended
addition of paragraph (a)(8). This paragraph requires DOD to coordinate, not only with
obligations contained in international treaties and agreements, but also with the acquisition
activities of our major allies, and reinforces the ofTorts currently underway to make international
defense trade more visible, transparent, and reciprocal, 37 The Panel believes that linking the two
policies in (a)(7) and (a)(8) within section 2x1 I will enable DOD to jointly address the inter-
relationship between defense trade and the national defense technology and industrial base as an
international defense acquisition issue.

The addition of paragraph (a)(9) requires the Secretary of Defense to address national
security concerns in purchasing foreign goods. With the addition of this subparagraph, the Panel
recommends repeal of 10 U.S.C. § 2327 as duplicative and unnecessarily restrictive in focusing
only on considerations of ownership by countries supporting terrorist activities.38 Again, broad
new provisions enacted by the Defense Authorization Act of 1993 mandate a national security
reporting threshold of $500,000 in the award of defense contracts to foreign owned and
controlled companies, as well as prohibitions on the purchase of certain U.S. defense contractors
by, or the award of national security contracts to, entities controlled by a foreign Government. 39

Section (a)(9) is intended to provide DOD with the broad authority to protect national security
through source restrictions including those based on foreign control of U.S. sources (as well as
purchases from foreign sources),

35Lcttcr from Karcn Hastie Williams, Chair-Elect, on behalf of the ABA Section of Public Contract Law, to
William E, Mounts, Defense Systems Management College, dated November 12, 1992,36pub. L, No, 102-484, § 4203(a), 106 Stat. 2442.
37See the discussion at section 712,0,1,, NATO Code of Conduct in Defense Trade,
3 8 See also note 30, supra.
3 9 Pub, L. No, 102-484, §§ 835-8, 106 Stat, 2442,
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The amended section also contains a new subsection (b) which replaces the existing
reference to the Buy American Act with a reference to the new subchapter. The amended
definition in subsection (c) is recommended for consolidation in new section 2x 10, Definitions.

Section 2x12. Items Restricted to American Sources

The Buy American Act has not been an impenetrable barrier to the acquisition of foreign
source items since the Eisenhower Administration. There are, however, numerous absolute or
nearly absolute prohibitions on the purchase of specific items from foreign sources, Some, but by
no means all, of the absolute prohibitions are found in the current version of 10 U.S.C. § 2507,
However, the important authority of the Secretary of Defense to restrict purchases to domestic
sources to protect the defense technology and industrial base and further national security is
nowhere expressly stated in the United States Code, but is found only by inference from
exceptions to other than competitive procedures found in 10 U.S.C. §§ 2304(c)(3), (4), and (6),

The Panel recommends that the authority of the Secretary to restrict procurements to
domestic sources be expressly granted by statute, and language enacting that regulation is found
in subsection 2x12(a). In addition, the prohibition on the purchase of goods from countries that
are in violation of the Agreement on Government Procurement, or which otherwise discriminate
against U,S, products, currently found in 41 U.S.C. § 10b-1, is incorporated into subsection
2x12(b) with two exceptions: (1) commercial items and components are permitted to be acquired
from any source; and (2) the restrictions in section 10b-1 are not applicable to contracts made
under simplified acquisition procedures, 40 The Panel believes that these exceptions facilitate the
acquisition of commercial products and ancillary commercial services while removing regulatory
hurdles from -- and hence reduce tile cost of -- the award of smaller contracts, The commercial
item exception can be redressed in the overall GATT trade dispute settlement regime in any case;
and as for the exception for simplified acquisition procedures, the Panel recommended $100,000
threshold is still below the present GATT threshold of general applicability,

Finally, other than the recommended deletion of the expired restriction on carbonyl iron
powders found in subsection (f), provisions for absolute restrictions currently found in 10 U.S.C.
§ 2507 were retained as subsections in section 2x12. In section 2x12, the existing statutory
restriction on the transfer of large-caliber cannon technology presently found in 10 US.C. § 4542
and the restriction on construction or repair of vessels in foreign shipyards contained in 10 U.S.C.
§ 7309 were consolidated with the current statutory restrictions of 10 U.S.C. § 2507(a) through
(e). The Panel recommended that the many other restrictions contained in annual authorization
and appropriation acts, be repealed. As succinctly stated in the 1989 Secretary of Defense Report
to Congress on the impact of domestic souice restrictions:

... there are currently underway or in development many programs
initiated by the Congress, DOD, the Services, other executive
branch agencies, and U.S. industry to bolster the competitiveness of
the U.S. industrial base, Now is the time to integrate and
rationalize such initiatives into an overall strategy, rather than

40)See discussion at Chapters 4 and 8.
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proliferate new initiatives and continue old ones that have outlived
their usefulness or proven counterproductive.

For all of these reasons, we therefore recommend a careful
phasing out of most ad hoc buy American restrictions that have
been enacted in annual DOD appropriations and authorization
acts.41

Subsection 2x12(h) contains the Stratton Amendment, found in 10 U.S.C. § 4542, which
prohibits the transfer of technical data packages for large-caliber cannon to foreign countries. As
there are exceptions to the transfer prohibition, where coproduction or cooperative project
agreements are in place, comment from the U.S. Army indicated that the provision was
recommended for retention. 42 Other than amending the provision to be consistent with section
2x3I on cooperative project agreements, the provision was retained and consolidated in this
section. Subsection 2x12(i) retains and consolidates the present restriction on the construction or
repair of vessels in foreign shipyards contained in 10 U.S.C. § 7309,

Other than these two restrictions and those found in 10 U,S.C, § 2507, the Panel
recommends that reliance for establishing domestic source restrictions and product preferences to
protect the national defense technology and industrial base should reside, instead, within the
primary authority of the Secretary of Defense,

Section 2x13. Application of the Trade Agreements Act of 1979

Subsection (a) of this section clarifies the relationship of the Trade Agreements Act of
1979, 19 U.S.C. §§ 2501 et seq., to both the absolute restrictions stated in section 2x12, and to
the Buy American Act, as that Act is restated for purposes of Title 10 in section 2x14,

Subsection (b) resolves a problem with spare parts acquisition under current law, The
Trade Agreements Act permits the purchase of manufactured goods from designated countries
which are made from components which may be foreign both to the country of origin and the
United States, For example, a Japanese company may build a computer printer in Japan using
components from Taiwan, Under the Act, the Japanese printer can be purchased as though it
were a domestic item. However, spare parts fbr the printer, when bought separately from
Taiwan, do not qualify for exemption from the Trade Agreements Act and may not qualify for
regulatory exemption from the Buy American Act, The Council of Defense and Space Industry
Associations commented on this problem as follows:

To impose "Buy American" requirements on the acquisition of
spare parts when the original system was exempted from such
requirements (whatever the reason) makes no economic sense and
subjects the supplier to senseless hardship, Although DFARS

4 1Note 14, supra.
42Memorandum from Larry D. Anderson, LTC, JAGC, Legal Officer, U.S. Army Materiel Command, to William
E. Mounts, DSMC CM-AL, dated 21 September 1992.
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225.102(b)(iii)(B) contains a spare parts exception to "Buy
American [Act]" for DOD procurements, the exception should be
included in the statute in order to extend it to all federal
procurements and to preserve this exception i:oom regulatory
changes. Also, to further Congress' current initiatives to remove
barriers to the integration of the commercial and defense industrial
bases, the exception should cover spare parts for commercial
items.43

The Panel notes that there is currently no statutory or regulatory coverage exempting
spare parts purchases f'rom the Trade Agreements Act, although there must be such coverage if
DOD's needs for spare and replacement parts are to be met. Given the proposed amendment of
the Buy American Act to incorporate a substantial transformation test, the Panel believes there is
no further need to treat spare parts for commercial items as a separate class, since spares for such
items can be purchased under the spare parts exemptions provided by the Panel in sections 2x 13
and 2x14.

Section 2x14. Preference for American Goods

This section implements the Buy American Act within Title 10. Since the term "American
good" is defined in section 2x10, the language of 41 U.SC. §§ 10a and 10b can be greatly
simplified. Paragraphs 2x14(a)(1) and (a)(2) implement current exemptions from the provisions
of the Buy American Act. The exemption set out in paragraph 2x14(a)(3) is a spare and
replacement parts exemption similar to that found in subsection 2x13(b).

The proposed section also repeals the debarment provisions found in 41 U.S.C. § 10b(b)
which provides for blacklisting Government contractors violating Buy American restrictions,
These provisions, while seemingly absolute, have been interpreted to apply only where there is a
knowing and willful violation of the Buy American Act. 44 Since regulatory suspension and
debarment procedures are also triggered by a knowing and willful breach of contract, or a false
representation, 45 there is no need to retain a stand-alone, statutory procedure.

Section 2x15. Determination of Unreasonable Cost

This section implements in statute the "unreasonable cost" concepts currently found in
Executive Orders implementing the Buy American Act and in the FAR. The Panel has created a
section setting forth these standards so that, for any future statutory source restrictions, this
section can be used in place of ad hoc prohibitions or descriptions of unreasonable price.

43Letter from the Council of Defense and Space Industry Associations, to Donald M. Freedman, Executive
Secretary, DoD Advisory Panel, dated August 11, 1992.
445ee Administrator, Veterans Administration, 36 Comp. Gen. 718 (1957) (debarment requires "bad faith" use of
foreign materials); Secretary of the Army, 39 Comp. Gen. 599 (1960) (debarment requires knowing violation of
Act); Harold P. Danz, 42 Comp, Gen. 401 (1963) (debarment appropriate only where there is "some degree of
culpability .... and not in cases of bona fide misunderstanding or inadvertence").
45 FAR 9.406.2, 9.407-2,
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Repeal 10 U.S.C. § 2327. Contracta: Consideration of National Security
Objectii es

The Panel has established a requirement for considering national security in its
recommended new paragraph 2x1 I (a)(9), discussed above, which provides that national security
objectives be considered in the award of DOD contracts for the purchase of foreign goods. The
Panel recommends that new paragraph 2xl l(a)(9), as supplemented by the provisions of the
Defense Authorization Act of 1993 previously discussed, makes section 2327 redundant.
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7.1.1. 41 U.S.C. §§ 10a through 10d; miscellaneous Public Laws

Buy American Act
Domestic Source Restrictions
Domestic Product Preferences

7.1.1.1. Summary of the Law

Sections 10a to 10d of Title 41 (The Buy American Act of 1933) implement a policy
preference for goods produced or manufactured in the United States by affecting access of foreign
made goods to the U.S. Government procurement market. The Act requires that domestic end
products be procured for public use except where: (a) inconsistent with the public interest; (b) the
cost is unreasonable; (c) they are procured for use outside the United States; or (d) they are not
commercially available in the required quantity or quality within the United States. 1 The Act
specifically applies to supplies and materials used in contracts for public works.2

To qualify as a domestic end product, under Executive Order, an unmanufactured product
must have been mined or produced in the United States; or in the case of a manufactured product,
the cost of its qualifying country and U.S. components must exceed 50 percent of the cost of all
its components.3 By adding a price diftfrential to foreign product offers, the Act's provisions do
not exclude such goods from the U.S. Government procurement market; but rather, only affect
the evaluation of such goods in comparison to domestic end products. 4

Over the years, various Defense Authorization and Appropriation Acts have placed "buy
American" restrictions in Government procurement of specific products, effectively precluding
some foreign sources.5 Under delegated authority from the President, DOD imposes similar
restrictions on certain items of defense equipment for mobilization purposes and to bolster the
defense industrial base. As Canada participates with the United States in a North American
Defense Industrial Preparedness Program, those restrictions are not applicable to Canada. 6

7.1.1.2. Background of the Law

The Buy American Act was enacted during a period of economic depression and
isolationism and was preceded by the Smoot-Hawley Tariff Act of 1930, which raised tariffs to
the highest rates in U.S. history. The socioeconomic objective behind both statutes was a desire
to increase domestic employment and to raise the incomes of U.S. manufacturers by encouraging

141 U.S.C. § 10a.
241 U.S.C. § 10b.
3Exec. Order No. 10582 (Dec, 17, 1954 as amended), DFARS 225.000.70 and 252.225-7001,
4 FAR 25.303; DFARS subpart 225.1.
5DFARS subpart 225.70; and note 20 infra.
6DFARS subpart 225.71.
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the use of domestic goods.7 Other than an amendment exempting certain functions under the
Foreign Assistance Act. of 1961,8 the Buy American Act has remained the standard-bearer for
domestic preference legislation.

In the 1960s, however, under the aegis of "Buy American," DOD further strengthened
domestic source preferences by placing a 50 percent balance of payments price differential on
foreign goods.9 Although established as an interim measure to stem the outflow of gold from the
United States, the initiative has since provided the genesis for the DOD Balance of Payments
Program. 10 Originally intended to apply only to those products procured by the United States for
use outside the country, the price differential has since expanded to include the procurement of all
foreign goods which result in dollars being expended abroad.

With the enactment of the Trade Agreements Act of 1979 (TAA), the President was
permitted to waive Buy American Act provisions for certain designated c)untries based on
adherence to the General Agreement on Tariffs and Trade (GATT) Agreement on Government
Procurement. 11 The Agreement permits signatory countries to compete for U.S. Government
procurement of eligible products without regard to Buy American Act provisions above a
specified dollar threshold as set by the United States Trade Representative (USTR), Eligible
products,12 as well as Government agencies within each country covered by the TAA, 13 are set
forth in Annexes to the TAA. Purchases under small business and socially disadvantaged business
preference programs are exempt from TAA application.

The Buy American Act of 1988, part of the Omnibus Trade and Competitiveness Act of
1988,14 now restricts the use of Presidential waiver authority in the procurement of goods or
services of foreign origin under the TAA, specifically where: (a) a designated country is not in
good standing under the Agreement; (b) a designated country maintains a significant and
persistent pattern or practice of discrimination against U.S. products resulting in identifiable harm
to U.S. businesses; or (c) procuring the services of any contractor or subcontractor from
countries identified under (a) and (b).15

7.1.1.3. Law in Practice

The Buy American Act provides for a price differential of either 6 or 12 percent to be
applied to foreign source products, In contrast, DOD places a price differential of 50 percent on

7Secretary of Defense, A Report to the United States Congress On The Impact of Buy American Restrictions
Affectiny Defense Procurement, Department of Defense (July 1989), at E-4.
822 U.S.C. § 2393 note, Exec. Order No. 11223 (May 12, 1965 as amended).
9Memorandum from Secretary of Defense Robert S. McNamara to the Secretaries of the Military Departments
"Supplies and Services for Use Outside the United States" (July 16, 1962).
10 Stimps, Robert, The Department of Defense Balance of Payments Program: A Brief History and Critigue, at
535.
11 19 U.S.C, § 2503.
12 DFARS 225.403-70.
13FAR 25.406,
14pub. L. No. 100-418, 102 Stat. 1545.
1541 U.S.C. § lOb-I.
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such goods. 16 Years of practice under the Buy American Act has resulted in i'epeated requests
for authorized waivers to the price differential. For example, blanket waiv,;i's of Buy American
are in place under reciprocal procurement memoranda of understanding designed to promote the
concept of cooperation in NATO and allied defense procurement. 17 Although the Buy American
Act excludes fiom its application the procurement of products for use outside the United States,
DOD's Balance of Payments Program applies a price differential to all procurement of foreign
supplies and services resulting in dollar expenditures outside the United States. As reported to
Congress by the Secretary of Defense:

In order to maintain consistency in the application of its Balance of
Payments program differential, DOD applies the Act differently by
covering all purchases, even those for use outside the United
States, rarely using the statutory exemption for such procurement.
Thus, while implementation of the Buy American Act doe s not
necessarily result in an outright prohibition on acquisition of foreign
products, foreign sources (especially in non-designated countries)
are often placed at a major competitive disadvantage, both at the
prime contract level and as suppliers of components. 18

Since the advent of the TAA, DOD's implementation of the Act has placed some
domestically manufactured products at a competitive disadvantage under TAA rules of origin in
the qualification of a product as a domestic end product. The TAA test is one of "substantial
transformation," versus the Buy American Act's test of "50 percent of component cost," creating
the anomaly of a U.S. domestic manufactured product being competitively disadvantaged under
the latter application. 19

The practice of legislating domestic source restrictions on Government procurement of
designated products through annual Defense Authorization and Appropriations Acts, under the
auspices of the Buy American Act, has over the years encompassed many different sectors and
classes of products, such as: transportation by ocean vessels and by air carriers; food, clothing,
fabrics, specialty metals, and hand or measuring tools; construction of major components of the
hull and superstructure of naval vessels, and repair and maintenance of naval vessels; circuit
breakers for naval vessels; multipassenger motor vehicles (buses) and administrative motor
vehicles; R&D contracting; aircraft ejection seats and night vision devices; transfer of large-caliber
cannon production technology; coal or coke; floating storage of petroleum; 120mm mortars and
ammunition; Strategic Defense Initiative contracts; valves and machine tools, anchor and mooring
chain; certain chemical weapons antidote; supercomputers; sonobuoys; ball bearings and roller
bearings; and PAN carbon fibers. Furthermore, under authority of the National Security Act of

16FAR 25-105(a).
1710 US.C. § 2457.
18Noto 7, supra,
19Office of Federal Procurement Policy, Buy American Act: A Stidy nf Alternativos to the Rule of Ori in, Report
to Congress (Dec, 1990).
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194720 and the Defense Production Act of 1950,21 the Secretary of Defense and the Services
have placed similar restrictions on other sectors and classes of products. 22

In response to a request in the 1989 Defense Authorization Act for a report on the impact
of statutory Buy American restrictions affecting defense procurement, the Secretary of Defense
formulated specific Buy American Act recommendations including: (a) abolish most
Congressionally mandated restrictions; (b) avoid future use of Buy American restrictions; and (c)
rely on the authority of the Office of Secretary of Defense.23 However, as well as renewing
previous Buy American source restrictions, legislation enacted since the DOD Report has
continued the practice of placing new Buy American source restrictions on government
procurement,

24

7.1.1.4. Recommendations and Justification

As stated above, the Panel's primary recommendation is that statutory dc.!aestic source
restrictions applicable to DOD acquisition be reduced and restated in a more comprehensive way.
To the extent that the provisions permit waiver and exemptions, there is great disparity in the
circumstances permitting such waivers and the procedures for waiving a statutory prohibition on
foreign sources. 25 Finally, the Secretary has found that the current restrictions do little to further
the US. industrial base, but do much harm in delaying procurement actions, precluding DOD
access to important new technologies, and generally raising the price DOD must pay for the
goods and services it buys,26 The Panel further recommends that the restatement apply
specifically to DOD and be in a new subchapter of Title 10 as part of a more general chapter on
Defense Trade and Cooperation, A subchapter applicable only to DOD is justified because the
considerations applicable to source restrictions for defense products and services are different
from those applicable to most (perhaps all) civilian agencies,

The text of the Panel's primary recommendation can be found in subchapter 7.4, which
distributes portions of the Buy American Act into proposed sections 2x10 through 2x15, which
also adds defense technology and industrial base and national security issues into the
establishment of domestic source restrictions. If this consolidation were not done, then the
following changes would need to be made to the Buy American Act itself:

Amend section 10a and subsection 10b(a) by striking the
phrase "substantially all from articles, materials, or supplies
mined, produced, or manufactured, as the case may be, in the
United States," and inserting the phrase "or substantially

2050 U.S.C. § 404.
2150 U.S.C. App. 2061 et seq.
22 DFARS Part 208,
23 Note 12, supra, at 12.3.
24See Pub. L. No. 102-702, section 8027A, concerning contractor participation in the secondary Arab boycott of
Israel; and the 1993 Defense Authorization kAct, section 813, concerning procurement limitations on fuel cells.
25Note 7, supra.
261d., at pg.. 7-10.
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transformed" between the word "manufactured" and the
phrase "in the United States."

This change is necessary to conform the Buy American Act rule of origin determination to
that in the TAA. Under the authority of the TAA and within its threshold, the United States
designates those countries which provide reciprocity to U.S. producers in accordance with the
requirements of the TAA, and for which domestic preference of the Buy American Act is waived.
The TAA rule of origin requires a test of "substantial transformation" to determine the eligibility
of foreign qualifying products. However, because the TAA does not modify the definition of
"domestic end product" as contained in the Buy American Act, commercial products which are
manufactured in the United States are being placed at a competitive disadvantage to certain
foreign source products, 27

The proposed amendment echoes the intent of the Office of Federal Procurement Policy's
"Buy American Act Amendment of 1992" and Report by eliminating the application of the Buy
American Act "50 percent component cost" rule in defining a domestic end product.

Amend section lOb by deleting subsection (b); striking the
phrase "blacklisting contractors violating requirements" in the
section heading; and deleting subsection heading (a).

The Panel recommends repeal of the debarment provisions found in subsection 10b(b).
These provisions, while seemingly absolute, have been interpreted to apply only where there is a
knowing and willful violation of the Buy American Act.28 Since regulatory suspension and
debarment procedures are also triggered by a knowing and willful breach of contract, or a false
representation, 29 there is no need for a statutory procedure. 30

Amend section 10c by adding subsection "(d) The term
'substantially translormed' has the meaning given such term
by section 2518(4)(B) of Title 19."

2 7Office of Federal Procurement Policy, Statement in Explanation of The Buy Aincrican Act Amendment of' 1992

28Sd Aminlstrator, Veterans Administration, 36 Comp. Gen. 718 (1957) (debarment r, ires "bad faith" use of
foreign materials); Secretary of the Army, 39 Comp. Gen. 599 (1960) (debarment requires knowing violation of
Act); Harold P. Danz, 42 Comp. Gen. 401 (1963) (debarment appropriate only where there is "some degree of
culpability .... and not in cases of bona fide misunderstanding or inadvertence").
2 9 FAR 9,406-2, 9.407-2.
30Note also the recently onacted 10 U.S.C. § 2410f, Debarment of persons convicted of fraudulent use of 'Madt in
America' labels, providing that:(a) If the Secretary of Defense determines that a person has been convicted of
intentionally affixing a label bearing a 'Made in America' inscription to any product sold in or shipped to the
United States that is not made in America, the Secretary shall determine, not later than 90 days after determining
that the person has been so convicted, whether the person should be debarred from contracting with the
Department of Defense. If the Secretary determines that the person should not be debarred, the Secretary shall
submit to Congress a report on such determination not later than 30 days after the determination is made. (b) For
purposes of this section, the term 'debar' has the meaning given that term by section 2393(c) of this title.
[Pub, L. No. 102-484, §834, 106 Stat. 2442.1
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This amendment completes the first amendment stated above by adding a cross reference
to the definition of"substantially transformed" in the TAA.

Retain the following Congressionally mandated domestic
source restrictions:
"* Repair and Maintenance of Naval Vessels [Pub. L. No. 101-

511, § 80431.
"* Sonobuoys [Pub. L. No. 102-484, § 833].

Consistent with Chapter 7 1.5, below, the consolidated subchapter on source restrictions
codifies a number of provision which currently appear only in public laws.3 1 The Panel
recommended retention of the above restrictions because they were created or amended by
Congress in the Defense Authorization Act for FY93 and appear to strike a balance among cost
considerations, preservation of the defense industrial base, and the maintenance of operational
flexibility.

Repeal the following Congressionally mandated domestic
source restrictions and product preferences:
"" Jewel Bearings [Pub. L. No. 90-469 and 101-511, § 81211;
"* Food, Clothing, Fabrics, Specialty Metals, and Hand or

Measuring Toolu [Pub. L. No. 97-377, § 7231;
"* Night Vision Devices [Pub. L. No. 101-511, § 80541;
"* Floating Storage of Petroleum [Pub. L. No. 101-511, §

80201;
"* Anchor and Mooring Chain [Pub. L. No. 100-202, § 8125,

101-165, § 9051, and 101-511, § 80411;
"• PAN Carbon Fibers [Pub. L. No. 101-511, § 8048].

Consistent with Chapter 7.1.5, below, the Panel recommended repeal of the above
domestic source restrictions and product preferences enacted in annual authorization and
appropriation acts as necessary to reinforce the United States' commitment to unrestrained global
trade; unless Congress specifically enacts such restrictions or preferences in support of the
national defense technology and industrial base by amending new section 2x12, Items Restricted
to American Sources, in the recommended new chapter on Defense Trade and Cooperation in
Title 10.

Additional Streamlining Amendments

In subparagraph 10b-1(g)(2)(A) strike the phrase "after
conducting one or more public hearings at which interested
parties may present comments. Sections 556 and 557 of title 5,

3 1'The Panel has not codified the recent restriction on purchases of ball bearings and roller bearings contained in
Pub. L. No. 102484, § 832, 106 Stat. 2442. This provision is already in the DFARS and expires at the end of
FY95,
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United States Code, shall not apply to the conduct of any such
hearing."

In subparagraph 10b-1(g)(2)(B), after the words "ane rules
that" strike the phrase ", to the extent the Administrator
considers appropriate and consistent with the applicability of
such policy guidance to all services (other than construction
services), is" and replace with the word "are."

Strike subparagraph 10b-l(g)(2)(C) in its entirety.

Strike subsection 10b-2(b) in its entirety, renumbering
subsection (c) to "(b)."

The above streamlining amendments reflect the deletion of statutory references to
mandated Office of Federal Procurement Policy and Secretary of Defense Reports already
completed and delivered, or due for delivery at the conclusion of this Panel's Report, to Congress.

7.1.1.5. Relationship to Objectives

Amendment of 41 U.S.C. §§ IOa through 1Od, as recommended, would establish a balance
between an efficient process, full and open access to the procurement system in international
defense trade, while contemporaneously ensuring that the development and preservation of the
national defense technology and industrial base is not inhibited.

7.1.1.6. Proposed Statutes

Section 10a. American Materials Required For Public Use

Notwithstanding any other provision of law, and unless the head of the Federal agency concerned
shall determine it to be inconsistent with the public interest, or the cost to be unreasonable, only
such unmanufactured articles, materials, and supplies as have been mined or produced in the
United States, and only such manufactured articles, materials, and supplies as have been
manufactured or substantially transformed in the United States substantially all f^cm ati:l^,
materialS, Or supplies mriined, produeed, Or ,A~f~ a the ease may be, in the United States;
shall be acquired for public use. This section shall not apply with respect to articles, materials, or
supplies for use outside the United States, or of the articles, materials, or supplies of the class or
kind to be used or the articles, materials, or supplies from which they were manufactured are not
mined, produced, or manufactured, as the case may be, in the United States in sufficient and
reasonably available commercial quantities and of a satisfactory quality.
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Section 10b. Contracts for public works; specification for use of American materialst
blackldistiing contractors vi. lating requiuiemeito

(a) Every contract for the construction, alteration, or repair of any public building or public work
in the United States growing out of an appropriation heretofore made or hereafter to be made
shall contain a provision that in the performance of the work of the contractor, subcontractors,
material men, or suppliers, shall use only such unmanufactured articles, materials, and supplies as
have been mined or produced in the United States, and only such manufactured articles, materials,
and supplies as have been manufactured or substantialy transformed in the United States
sub..'-tially A 69maffielesmte~ieAs- er-auppics minted, proedused, Or manufheturced, as the ease
may be, in the United B.aes except as provided in section 1Oa of this title: Provided, however,
T-that if the head of the Federal agency making the contract shall find that in respect to some
particular articles, materials, or supplies it is impracticable to make such requirement or that it
would unreasonably increase the cost, an exception shall be noted in the specifications as that
particular article, material, or supply, and a public record made of the findings which justified the
exception.

(b) if the head of a Federail Ageney which has made any eontAcet containingS the prosiion
required by subseefion (a) of this________indsthatinte__________f_________etthe

been a failure te eemply with such pro-Asions, he shall make public his findings, inceludings therein.
the name ef the contractor obligated undOr sush contrFact, and no other. c0ontft feF-the
construction, Aealtiei ,e esFo Wpbi uligOFpbi e ntei tts
clscwhorc 8hall be aWar~ded to Ouch cOntrc~tor-, SUbcOMonrtOrS, matenal men, or suppliersa vwith*
which such contractor- is associated or affiliated, within a period of thrcz years after quch finding is
made piublie,

Sec. l1b-1. Prohibited procurement practices

(a) Federal contracts for goods or services of foreign origin

A Federal agency shall not award any contract-- (1) for the procurement of an article, material, or
supply mined, produced, or manufactured-- (A) in a signatory country that is considered to be a
signatory not in good standing of the Agreement pursuant to section 251 5(0)(3)(A) of title 19; or
(B) in a foreign country whose government maintains, in government procurement, a significant
and persistent pattern or practice of discrimination against United States products or services
which results in identifiable harm to United States businesses, as identified by the President
pursuant to section 2515(g)(1)(A) of Title 19; or (2) for the procurement of a service of any
contractor or subcontractor that is a citizen or national of a foreign country identified by the
President pursuant to section 251 5(0(3)(A) or 251 5(g)( 1)(A) of Title 19, or is owned or
controlled directly or indirectly by citizens or nationals of such a foreign country.

(b) Exceptions to prohibition

The prohibition on procurement in subsection (a) of this section is subject to sections 2515(h) and

2515(j) of Title 19 and shall not apply-(1I) with respect to services, articles, procured and used
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outside the United States and its territories; (2) notwithstanding section 2515(g) of Title 19, to an
eligible product of a country which is a signatory country unless that country is considered to be a
signatory not in good standing pursuant to section 2515(0)(3)(A) of Title 19; or (3)
notwithstanding section 2515(g) of Title 19, to a country that is a least developed country (as that
term is defined in section 2518(6) of Title 19).

(c) Authority of President or Federal agency heads to authorize contracts

Notwithstanding subsection (a) of this section, the President or the head of a Federal agency may
authorize the award of a contract or class of contracts if the President or the head of the Federal
agency- (1) determines that such action is necessary-- (A) in the public interest; (B) to avoid the
restriction of competition in a manner which would limit the procurement in question to, or would
establish a preference for, the services, articles, materials, or supplies of a single manufacturer or
supplier; or (C) because there would be or are an insufficient number of potential or actual bidders
to assure procurement of services, articles, materials, or supplies of requisite quality at
competitive prices; and (2) notifies the Committee on Governmental Affairs of the Senate, as well
as other appropriate Senate committees, and the appropriate committees of the House of
Representatives, of such determination-- (A) not less than 30 days prior to the date of the award
of the contract or the date of authorization of the award of a class of contracts; or (B) if the
agency's need for the service, article, material, or supply is of such urgency that the United States
would be seriously injured by delaying the award or authorization, not more than 90 days after the
date of such award or authorization.

(d) Limitation on authority of Federal agency heads to authorize contracts

The authority of the head of a Federal agency under subsection (c) of this section shall not apply
to contracts subject to memorandums of understanding entered into by the DOD (or any military
department) and a representative of a foreign country (or agency or instrumentality thereof). In
the case of any such contracts, any determinations and notice required by subsection (c) of this
section shall be made by-- (1) the President, or (2) if delegated, by the Secretary of Defense or the
Secretary of the Army, Navy, or Air Force, subject to review and policy guidance by the
organization established under section 1872(a) of Title 19.

(e) Non-delegability of agency heads' authority

The authority of the head of a Federal agency under subsection (c) or (d) of this section may not
be delegated.

(f) Other authorities to bar procurement from nondesignated countries not affected

Nothing in this section shall restrict the application of the prohibition under section 2512(a)(1) of
Title 19.

(g) Ownership or control of contractors or subcontractors by citizens or nationals of foreign
countries
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(1) For purposes of this section with respect to construction services, a contractor or
subcontractor is owned or controlled directly or indirectly by citizens or nationals of a foreign
country if-- (A) 50 percent or more of the voting stock of the contractor or subcontractor is
owned by one or more citizens or nationals of the foreign country; (B) the title to 50 percent or
more of the stock of the contractor or subcontractor is held subject to trust or fiduciary
obligations in favor of one or more citizens or nationals of the foreign country; (C) 50 percent or
more of the voting stock of the contractor or subcontractor is vested in or exercisable on behalf of
one or more citizens or nationals of the foreign country; (D) the case of a corporation-- (i) the
number of its directors necessary to constitute a quorum are citizens or nationals of the foreign
country; or (ii) the corporation is organized under the laws of the foreign country or any
subdivision, territory, or possession thereof, or (E) in the case of a contractor or subcontractor
who is a participant in a joint venture or a member of a partnership, any participant of the joint
venture or partner meets any of the criteria in subparagraphs (A) through (D) of this paragraph.
(2)(A) For purposes of this section, except as provided in paragraph (1), a determination of
whether a contractor or subcontractor is a. citizen or national of a foreign country or is owned or
controlled directly or indirectly by citizens or nationals of a foreign country shall be made in
accordance with policy guidance prescribed by the Administrator for Federal Procurement Policy
Rftcr coniduoting enc Or mom public hearings PAt which intefested peftics may present commcne
Sections 556 and 557 of title 5,UieSttsGdsalntapyothcnutofnysh
heatuin . (B) The Administrator shall include in the policy guidance prescribed under
subparagraph (A) definitions, procedures, standards, and rules that, te -the--extentl4he
Admi istrator considers orit n efssetwt heapiaiiyo se oiygiae
to all servicca (other than eonstructiettswi-eNes),is are the same as or similar to the definitions,
procedures, standards, and rules that the Administrator has developed and issued for the
administration of section 109 of the Treasury, Postal Service, and General Government
Appropriations Act, 1988 (101 Stat. 1329-434). (C) The policy guiidac feqUffredby

subpiagaph A) hallbe ~ese-ibd no laer tan 80 ayster the date of enactment of this
subseetien. (3)(A) The AdmniniStrator for Federail Procurement Policy shall conduct an assessment
of the ouFent-rues under this Act for maifking determninatioAR of countr,' of origin and altemnatives
to such Fules. Such assessment shall identify and evaluate (i) Feasonablc alternatives te sueh--rules
4f or-igin, including one Or moere alternatiye imles that roguire a det on n e tebaiso

eetnid (ii) the. specific cost factor-s ha.should be included in detcrmining tatal cost. (")4
eef~etig te aalys, the Administ.Fater shall ccnsult and seck comnment from rep~esentatwves e

United States labOr and busincss, otther inerested United States persons, and other Federal
- .ees, The Administrator shall held-publie hearings orthe--PUiFPese-e-ebtaining-se

comnment, and a trascr-ipt of such hearings shall be appended to the report required by
subp~agfiph(C).(G)A ree~tan te Fs-es f the analysis shall be submitted to th approriate

*omttccs of the Hounc of Repr esentaives and lo the Committee on Goerncteffafs-n
othar-appFepFiate-eemmittces of the Senaek not later than I 8 months after the date of enacte n
of this subsection. Suchl Feper4 shall include proposcd policy guidance OFany Feeernmne d
legi slative changes ona the factcrs to be used in making determinatiOnS of countr-y of origin.

(h) Definitions
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As used in this section-- (1) the term "Agrcement" means the Agreement on Government
Procurement as defined in section 2518(1) of Title 19; (2) the term "signatory" means a party to
the Agreement; and (3) the term "eligible product" has the meaning given such term by section
2518(4) of title 19,

See. 10b-2. Limitation on authority to waive Buy American Act requirement

(a) Determination by the Secretary of Defense.--(1) If the Secretary of Defense, after consultation
with the United States Trade Representative, determines that a foreign country which is party to
an agreement described in paragraph (2) has violated the terms of the agreement by discriminating
against certain types of products produced in the United States that are covered by the agreement,
the Secretary of Defense shall rescind the Secretary's blanket waiver of the Buy American Act
with respect to such types of products produced in that foreign country. (2) An agreement
referred to in paragraph (1) is any reciprocal defense procurement memorandum of understanding
between the United States and a foreign country pursuant to which the Secretary of Defense has
prospectively waived the Buy American Act for certain products in that country. (b*Repe-t-•e
GeNtiSFOS-4 he Secretary of Defense shall submit to Gengrcss a repor en the afmcunt ef
Dpr%_-4-6 80"feS Dfn PUFcheses from foe~eign entities in fiseal yeaFe-l-992 and41993- Steh--repe

ha ,ply indicate the dollr'al ue of items for wh.ich the Buy Amwiea, Act was wain• -,
PUFHKAtO Y 6~ememdesr-ied R ubsefin ()(2, he rad XJeefieoect Act of 1979 (19

U.S.C. 2501 et feq.), or"3ny WR:OnA: agreemcn to which the United SW ia p,.tI() (b)
Buy American Act Defined.--For purposes of this section, the term "Buy American Act" means
Title IN of the Act entitled "An Act making appropriations for the Treasury and Post Office
Departments for the fiscal year ending June 30, 1934, and for other purposes", approved March 3,
1933 (41 U.S.C. § 10a et seq.).

Section 10c.

Definition of terms used in sections 1Oa to IOc

When used in sections 10a to 10c of this title-

(a) The term "United States," when used in a geographical sense, includes the United
States and any place subject to the jurisdiction thereof;

(b) The terms "public use," "public work" shall mean use by, public building of, and public
work of, the United States, the District of Columbia, Puerto Rico, American Samoa, the Canal
Zone, and the Virgin Islands;

(c) The term "Federal agency" has the meaning given such term by section 472 of Title 40,
which inciudes the Departments of the Army, Navy, and Air Force;

(d) The term "substantially transformed" has the meaning given such term by sectin
2518(4)(B) of Title 19,
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7.1.2. 19 U.S.C. §§ 2501 through 2581

Trade Agreements Act of 1979

7.1.2.1. Summary of the Law

Section 2501 et seq. of Title 19, the Trade Agreements Act of 1979 (hereinafter TAA),
implemented the results of the Tokyo Round of Multilateral Trade Negotiations. 1 Title III of the
TAA codified into U.S. law the Agreement on Government Procurement concluded under
auspices of the General Agreement on Tariffs and Trade (GATT).2 Over a certain threshold
established by the Government Procurement Agreement, the President is permitted to waive the
application of the Buy American Act preference system3 against particular products of designated
countries.4 Designated countries would be those signatory countries to the Agreement or those
which provide reciprocal procurement benefits to the United States.5

Other provisions include waiver of discriminatory requirements with respect to purchases
under the Agreement on Civil Aircraft, 6 the authority to expand coverage under the Agreement as
a result of subsequent multilateral negotiation,7 the requirement for monitoring and enforcement
under the Agreement, 8 the requirement (since expired) to conduct labor surplus area studies,9

treatment of Members of Congress atAing as official advisors, 10 and a definitions section,1 1

Title IV of the TAA provides the statutory framework for implementing the GATT
Agreement on Technical Barriers to Trade.12 Many of the implementing statutes mirror
customary U.S. standards activities already in practice; however, future standards-related

119 US.C. § 2501. Short title; 19 U.S.C. § 2502. Congressional statement of' purposes; 19 U.S.C. § 2503,
Approval of trade agreements; and 19 U.S.C, § 2504, Relationship of trade agreements to United States law.
2Subchajter I - Government Procurement.

341 U.S.C. § lOa eseq.
419 U.S.C. § 2511, General authority to modify discriminatory purchasing requirements.
519 U.S.C. § 2512, Authority to encourage reciprocal competitive procurement practices.
619 U.S.C. § 2513, Waiver of discriminatory purchasing requirements with respect to purchases of civil aircraft.
719 U.S.C. § 2514, Expansion of the coverage of the Agreement.
819 U.S,C. § 2515, Monitoring and enforcement.
919 U.S.C. § 2516, Labor surplus area studies.
1019 US.SC. § 2517, Authority of information to Members of Congress designated as official advisors.
1 1 19 U.S.C. § 2518, Definitions.
12 Subchapter I1 - Technical Barriers To Trade (Standards): 19 U.S.C. § 2531. Certain standards-rel-,ted actvities;
19 U.S.C. § 2532. Federal standards-related activities; 19 U.S.C. § 2533. State and private standards-related
activities; 19 U.S.C. § 2541, Functions of Trade Representative; 19 U.S.C. § 2543, Representation of United States
interests before international standards organizations; 19 U.S.C. 2544. Standards information center; 19 U.S.C. §
2545. Contracts and grants; 19 U.S.C. § 2547, Consultations with representatives of domestic interests; 19 U.S.C.
§ 2551. Right of action, 19 U.S.C. § 2553. Action after receipt of representations; 19 U.S.C. § 2554, Procedure
after finding by international forum; 19 U.S.C. § 2561. Findings of reciprocity required in administrative
proceedings; 19 U.S.C. 2571. Definitions; 19 U.S.C. § 2572. Exemptions; 19 U.S.C. § 2573. Reports to Congress
on operation of agreement; and 19 U.S.C. § 2581. Auction of import licenses.
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activities are permissible unless they create unnecessary obstacles to the international trade of the

United States. 13

7.1.2.2. Background of the Law

As a result of the Tokyo Round of multilateral negotiations to reduce trade barriers, the
TAA opened US. Government procurement opportunities to nations who are signatories to the
GATT Government Procurement Agreement. The principal objective of the Tokyo Round trade
negotiation was the elimination, reduction, and harmonization of certain non-tariff barriers The
results of the Tokyo Round were enacted into U.S. law by the Trade Agreements Act of 1979,14

With respect to the Agreement on Government Procurement, statutory implementation
was accomplished by Executive Order. 15 The piovisions were amended by the Buy American Act
of 1988 (BAA) which was a part of the Omnibus Trade and Competitiveness Act of 1988,16 and
modified the TAA authority to waive discriminatory practices by requiring the President to report
annually to Congress on the extent to which foreign countries, whose products are acquired
through U.S. Government procurement, maintain a significant and persistent pattern or practice of
discrimination against US. products resulting in identifiable harm to U.S. businesses. 17 Under
Title VII of the BAA Act, GATT dispute settlement procedures are then initiated against
signatory countries so identified; and where discriminatory practices are not corrected within one-
year, sanctions are imposed by revoking Buy American Act waivers previously afforded.

Provisions of the United States-Canada Free Trade Agreement and the United States-
Israel Free Trade Area modify the definition of "eligible products" by lowering the threshold of
applicability to $25,000 and $50,000, respectively.18 The recently concluded North American
Free Trade Agreement (NAFTA) will, if ratified by Congress, adopt a $50,000 threshold. 19

7.1.2.3. Law in Practice

The Trade Agreements Act of 1979 is implemented in FAR subpart 25.4 and DFARS
subpart 225,4, with covered TAA end products specifically enumerated. 20

The original intent of lowering nontariff barriers through the TAA has generally been
achieved; however the overall value of expected coverage under the Government Procurement
Code has not met expectations.21 It was originally estimated that the TAA would result in over
$20 billion in foreign sales opportunity coverage, yet reality has indicated such coverage has not

1319 U.S.C. § 2531-3, supra.
14j9 U.S.C. §2511 etseq.
"15Exec. Order No. 12260, Dec. 31, 1980, 46 F.R. 1653.
16pub. L. No. 100-418, §§7004, 7005(e), 102 Stat. 1545, 1553.
1719 U.S.C. § 2515(d).
1810 U.S.C. § 2518.
19See section 7.0.1., supra, note 13,
2ODFARS 225.403-70,
21General Accounting Office, The International Agreement on GovenmeMnt Procuremen~t: An Assessment of Its
Commercial Value and U.S. Government Implementation (NSIAD-84-117), July 16, 1984.
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been attained. 22 In recent Congreasional testimony, an estimate has that currently only 7% of
total world commerce is now covered by the provisions of the GATT Agreement. 23

Efforts to correct these anomalies were proposed during the current Uruguay Round of
multilateral negotiations and include expanding the agency and product coverage of the
Agreement as well as lowering the threshold of coverage. However, in the interim, the Buy
American Act of 1988 now restricts the use of Presidential waiver authority in the procurement of
goods or services of foreign origin under the TAA, specifically where: (a) a designated country is
not in good standing under the Agreement; (b) a designated country maintains a significant and
persistent pattern or practice of discrimination against U.S. products resulting in identifiable harm
to U.S. businesses; or (c) procuring the services of any contractor or subcontractor from
countries identified under (a) and (b).24

As previously discussed, Title VII of the Act permits actions under the GATT
Procurement Agreement dispute settlement provisions for foreign discrimination in government
procurement. Such actions have been limited mainly by two factors: (a) that the U.S.
Government has not had the expertise or adequate resources to obtain needed information on
foreign procurement practices; and (b) that despite guarantees of confidentiality, U.S. companies
do not complain out of fear of retaliation from foreign Governments. 25 Two discriminators have
been identified under current Title VII review -- Norway, for discrimination in Code-covered
procurement; and the European Community, for discrimination in non-Code-covered
procurement. 26 Under the review, other countries whose Government procurement markets were
of particular concern, and which warranted further provision of information by the United States
Trade Representative concerning non-Code-coverage, included Australia, China, and Japan.

7.1.2.4. Recommendations and Justification

Retain Subchapter I - Government Procurement, sections 2511
through 2518; except for deletion of section 2516.

Retention of subchapter I, Government Procurement, is recommended as it continues
adequately to serve a valid defense acquisition purpose. As Title III of the TAA codified into
U.S. law the Agreement on Government Procurement concluded under auspices of the GATT,
any recommendations for statutory change would constitute a unilateral action on the part of the
United States in contravention of the GATT regime. Anticipated changes in acquisition practice
under the TAA, such as expanding coverage of agencies and products under the Agreement as

221n 1981 only $4 billion coverage was documented, supra, note 8,
23Testimony of Pat Choate, Managing Director, Manufacturing Policy Project, on The State of the Economy and
America's Global Comaetitive Position, before the Conmnittee on Banking, Housing and Urban Affairs, United
States Senate, July 23, 1992.
2441 U.S.C. § lob-i.
2 5 -eneral Accounting Office, Executive Branch Identification of Discrimination in Foreign Government
Prurement (T-NSIAD-90-35), May 1, 1990.
ZoffIce of the United States Trade Representative, Title VII Report to Congress, Apr. 29, 1992.
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well as lowering the threshold of coverage, will of necessity be dependent upon the outcome of
the Uruguay Round multilateral trade negotiations.

Deletion of section 2516, Labor Surplus Area Studies, is warranted because the mandated
one-time reporting requirement was submitted on July 1, 1981.

HI

No action on sections 2501 through 2504; and subchapter U -
Technical Barriers To Trade (Standards), sections 2531
through 2573.

Although acquisition related, Titles I and IV of the TAA provided, respectively, the
introductory statutory framework and the statutory implementation of the GATT Agreement on
Technical Barriers to Trade (Standards) in subchapter II. The determination that these sections
were predominately trade-law related, and not within the primary defense acquisition purview of
the Panel's statutory mandate, resulted in the no action recommendation.

M

Section 2581 was determined not acquisition related.

Section 2581, Auction of Import Licenses, is a trade-related statute having no direct
relation to defense acquisition,

7.1.2.5. Relationship to Objectives

Retention of subchapter I, Government Procurement, establishes a balance between an
efficient process and full and open access to the procurement system in international defense
trade, Although no Panel action was taken on subchapter II, Technical Barriers to Trade
(Standards), the goal to reduce such acquisition-related barriers was based more in trade-law and
not within the primary purview of the Panel's statutory mandate.
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7.1.3. 19 U.S.C. §§ 2701 through 2706

Caribbean Basin Economic Recovery Act

7.1.3.1. Summary of the Law

In conjunction with the Governments of Canada, Mexico, and Venezuela, the United
States developed the Caribbean Basin Initiative program as a collaborative means to address the
public and private sector economic crisis in the Caribbean. The linchpin of the program, under
Title II of the Act, 1 granted the countries of the Caribbean Basin preferential trade access to the
markets of the United States. Other measures in the Act, however, included investment incentive!
and financial assistance to the region. 2

The Caribbean Basin Economic Recovery Act authorizes the President to proclaim duty-
free treatment for all eligible articles from any beneficiary country.3 Countries eligible for
designation as beneficiary countries are enumerated in the statute; excepting communist countries
and those countries which have seized ownership or control of property, or which repudiate
contracts or intellectual property rights, owned by a U.S. citizen or corporation,4 Eligible
products include the growth, product, or manufacture of designated beneficiary countries under
regulations prescribed by the Secretary of the Treasury,5 generally excepting those textile and
apparel articles, footwear, prepared tuna, petroleum products, watches and parts, sugar and beef
products dealt with under the Harmonized Tariff Schedule of the United States,6 With an
effective date of August 5, 1983,7 the balance of the Caribbean Basin Economic Recovery Act
provided for annual reports or studies from the International Trade Commission8 and the
Secretary of Labor.9

7.1.3.2. Background of the Law

The United States developed this program in 1982 as a multilateral action program for the
Caribbean Basin region which had been seriously affected as a region by the escalating cost of
imported oil and declining prices for the major export goods. Venezuela and Mexico had already
contributed significantly to the region through mechanisms such as a joint oil facility.
Additionally, Canada had provided major foreign assistance to the region and already permitted
duty-free entry on over ninety-eight percent of its imports from the Caribbean Basin,

lPub, L. No. 98-67, 97 Stat, 384,

21d., see also H. Rept. 2769, §§ 201-3.
3 19 US.C, §2701.
419 U.S.C. § 2702.
519 US.C. § 2703.
61d., §§ (b) and (c).
719 U.S.C. § 2706&
819 U.S.C. § 2704.
919 U.S.C. § 2705,
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The centerpiece of the U.S. program was the offer of one-way free trade, under Title II of
the Act, providing most-favorable and long term access to the domestic marketplace. While duty-
free access provided significant potential stimulus for the Caribbean region, it alone constituted
only three-tenths of one percent of total duty-free imports into the U,S, market, At the time, all
imports from the Caribbean Basin constituted less than 4 percent of total US, imports and the
United States enjoyed an overall trade surplus of almost $3 billion, excluding petroleum and
related products.

The legislative history of the Act indicated, as well, that passage of the Caribbean Basin
Economic Recovery Act was meant to address U.S, export potential to the region:

Stability and economic development of the region, including
through freer long term access to the U,S, market, are essential to
maintenance and expansion of these U.S. export markets, 1 0

Other than numerous amendments modifying provisions of the Harmonized Tariff
Schedule of the United States to accommodate the determination of "eligible articles" under the
Caribbean Basin initiative and miscellaneous amendments to conform with provisions of the
Internal Revenue Code, the Act has remained essentially as enacted, The Act was recently
reaffirmed in Congressional findings of August 20, 1990.11

7.1.3.3. Law in Practice

The Caribbean Basin Economic Recoveiy Act is implemented in defense acquisition
generally the same as products acquired under provisions of the Trade Agreements Act, 12 Those
Caribbean Basin end products specifically excepted under the statutory regime are highlighted, as
well, in the enumeration of covered products, 13

7.1.3.4. Recommendations and Justification

No action on sections 2701 through 2706.

Although the Caribbean Basin Economic Recovery Act applies to the procurement of
defense goods, the Panel determined that a no action recommendation was warranted as these
sections were predominately trade-law related and not within the ptimary defense acquisition
purview of the Panel's statutory mandate.

7.1.3.5. Relationship to Objectives

Action on this statute would not specifically promote the objectives of the Panel,

10H. Rept. 98-266 at 3.
I Pub. L. No. 101.382, §202, 104 Stat. 655.12DFARS Subpart 225,4,
13DFARS 225.403-70.
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7.1.4. 10 U.S.C. § 2506 renumbered as § 25331

Limitation on use of funds; procurement of goods which are other
than American goods

7.1.4.1. Summary of the Law

Through the mechanism of limiting the use of appropriated funding, Congress made Buy
American provisions specifically applicable to DOD by enacting this provision in the industrial
base chapter of Title 10. Although not a strict limitation, the section provides that DOD
appropriations may not be used to procure goods other than American unless consideration is
given to bids from labor surplus areas and from small business or other domestic firms, any
balance of payment impact, and shipping or other added costs.

7.1.4.2. Background of the Law

This section was originally enacted by the DOD Authorization Act for 19752 and added as
section 2501 of Title 10 by the Codification of Military Laws Act of i988.3 The statute was
renumbered to section 2506 as part of the extensive provisions on defense industrial base enacted
by the DOD Authorization Act of 1989.4 The section was renumbered as section 2533 by the
Defense Authorization Act of 1993 and placed in the completely revised Chapter 148, renamed as
"National Defense Technology and Industrial Base, Defense Reinvestment, and Defense
Conversion," 5

7.1.4.3. Law in Practice

Within DOD, this section is implemented by Part 225 of the Defense Federal Acquisition
Regulation Supplement.6

IPub. L. No, 102-484, §§4201-4272, 106 Stat, 2442,
2pub. L. No. 93-365, § 707.
3Pub. L. No, 100-370, 102 Stat, 855.
4pub, L. No. 100456, 102 Stat. 2014,
5Nate 1, supra.
6DFARS Subparts 225.1 through 2253.
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7.1.4.4. Recommendations and Justification

Amend section 2506 by striking the heading "Limitation on
use of funds: procurement of goods which are other than
American goods" and inserting in lieu thereof, "Policy on
Purchases of Foreign Goods."

Amend subsection (a) by striking the reference to subsection
(c); and amend by adding new paragraphs (a)(7), (a)(8), and
(a)(9).

The Panel recommends a new heading to section 2506 in order to focus on the intent of
the provision which summarizes the policy on purchases of foreign goods by DOD. The new
provision states the factors to be considered in determining whether to purchase foreign source
items for DOD in light of current international regimes involving defense trade, The current
statute is incomplete in leaving out industrial base, mobilization base, and national security
considerations, In addition, the current statute fails to account for treaties and other international
agreements. New paragraphs (a)(7), (a)(8), and (a)(9) have been added to fill these omissions,

It

Amend subsection (b) by striking the reference to the Buy
American Act; amend the definition in subsection (c) by
striking the balance of paragraph (2) after the words "United
States" and inserting in lieu thereof "if such end product is
substantially transformed within the United States into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was so transformed" and consolidate the amended deflnition
into new section 2x10.

The amended section also contains an amendment to subsection (b), replacing the existing
inaccurate reference to the Buy American Act with a reference to the new subchapter. The
amended definition in subsection (c) is recommended for consolidation in new section 2x10,
Definitions,

Renumber as section 2x II of the new Chapter 1 XX, Defense Trade and Cooperation;
and, as this section is concerned with purchases of foreign goods by the DOD and the inter-
relationship of these purchases on the defense industrial base, move to subchapter I, Purchases of
Foreign Goods By the Department of Defense.
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7.1.4.5. Relationship to Objectives

Amendment of this statute clearly establishes a balance between an efficient process and
the preservation of the national defense technology and industrial base, while ensuring the full and
open access to the procurement system intrinsic to international defense trade and cooperation.

7.1.4.6. Proposed Statute

§ 2x1 ...46331. Limitation on use of fund.: pro.urm.nt of goods "•'leh are other
than .4 meucan good# Policy on Purchases of Foreign Goods

(a) Funds appropriated to the Department of Defense may not be obligated under a covered
contract for procurement of goods which are other than American goods (as defined in sub
(e)) unless adequate consideration Is given to the following:

(1) The bids or proposals of firms located in labor surplus areas in the United States (as
designated by the Department of Labor) which have offered to furnish American goods.

(2) The bids or proposals of small business firms in the United States which have offered
to furnish American goods,

(3) The bids or proposals of all other firms in the United States which have offered to
furnish American goods.

(4) The United States balance of payments.

(5) The cost of shipping goods which are other than American goods.

(6) Any duty, tariff, or surcharge which may enter into the cost of using goods which are
other than American goods.

(7) The need to protect the national d.QfeneeAtehnology and industrial base and the United
States mobilization base,

(8) Coordination of acquisition activities of the Department of Defense with oblgigans
contained in international treaties and with the acguisition activities of major United States
IU&L

(9) National security interests of the United States.

(b) Consideration of the matters refen'ed to in paragraphs (1) through (6) (9) of subsection (a)
shall be given-undcr .Og.Ation- Of th* ....r of.. Defens. and subje. te, he det.emiation...
emeeptiens containod in title III of the Act of M~arch 3, 193 (1 .C l-U lo), opuarl

-as-t uy ?A'm*.e'k ". in the manner7set out in this Subchapter,
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7.1.5. 10 U.S.C. § 2507 renumbered as § 25341

Miscellaneous procurement limitations

7.1.5.1. Summary of the Law

Prior to its recent amendment, section 2507 provided that: (a) only domestically-produced
buses may be purchased for the armed forces; (b) DOD appropriations may not be used to buy
chemical weapons antidotes in automatic injectors critical to DOD industrial preparedness unless
the injectors are manufactured in the United States by finns in the industrial preparedness
program; (c) no DOD funds may be used to buy manual typewriters with components
manufactured in a Warsaw Pact country absent most-favored-nation status; (d) through 1996,
DOD funds may not be used to buy specified valves and machines tools unless made in the United
States or Canada; (e) through 1992, only domestically produced carbonyl iron powders may be
used by DOD; and (t) naval air circuit breakers must be domestically produced.

7.1.5.2. Background of the Law

The domestic restriction on the purchase of buses was originally enacted by the Defense
Authorization Act for 1969,2 The limitation was contained in the House version of the bill noting
that in Vietnam, the Army and Air Force were then using almost exclusively foreign produced
buses, 3 The committee stated that since activities in that area would likely continue for some
time, DOD should ensure that preference be given to US, items whenever possible,

The chemical weapons antidote limitation was originally enacted by the Defense
Authorization Act for 1988 and 1989,4 The language was first introduced as part of the en bloc
amendments to the House version of the bill; and was enacted to ensure a domestic producer of
chemical weapons antidote under the industrial preparedness program.

The Warsaw Pact manual typewriter limitation was first enacted by the Defense
Authorization Act of 1984.5 The most-favored-nation exception was added by a floor
amendment to the Senate version of the Defense Authorization Act for 1988.6 Introduced by
Senators Dixon and Simon, the limitation was intended to enable DOD to accept bids for less
expensive but higher quality Polish-manufactured manual typewriters, 7  The restriction on
Warsaw Pact typewriters was repealed by the Defense Authorization Act of 1993,8

1Scction 2507 was amended and renumbered by Pub. L, No, 102484, §• 4201-4272, 106 Stat. 2442.
2 pub, L. No. 90-500, § 404.
3 H, Conf, Rept. 1869,
4 Pub, L. No, 100-180, 101 Stat, 1043,
5 pub, L, No. 97-295, 96 Stat, 1294.
6 pub, L, No. 100-180, 101 Stat, 1134,
7 S&e Cong, Record, Sep, 17, 1987, at S. 12253,
8 pub, L. No. 102-484, § 831, 106 Stat. 2442,
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The valve and machine tool restrictions, as well as the naval vessel air circuit breaker
limitation, were added by the Defense Authorization Act for 1988.9 In the case of valves, the
restrictions pertained only to those used in piping for naval surface ships and submarines.
However, in both valves and machine tools the restriction applied only to those manufactured in
the United States or Canada.

The carbonyl iron powder limitation was added by the Defense Authorization Act for
1991,10 The House Report noted, that outside of the Soviet Union, only two facilities produced
this iron -- one in Germany and one at Redstone Arsenal in Huntsville, Alabama, The domestic
restriction provision was intended to preserve the sole U.S. source at Huntsville,11 The Defense
Authorization Act for FY1992 and FY1993 amended the limitation by placing an expiration date
for the limitation for January 1, 1993,12

The section was renumbered as section 2534 by the Defense Authorization Act of 1993
and placed in the completely revised Chapter 148, renamed "National Defense Technology and
Industrial Base, Defense Reinvestment, and Defense Conversion," 13  The Act also amended
section 2507 by adding two new restrictions that (a) DOD, for the next three years, purchase only
domestically manufactured ball bearings or roller bearings; 14 and (b) DOD not procure sonobuoys
from foreign countries that discriminate in their procurement against U.S, sonobuoy
manufacturers, 15

7.1.5.3. Law In Practice

The restrictions are implemented in DFARS subpart 225,7, The practice of legislating
domestic source restrictions on government procurement of designated products through annual
Defense Authorization and Appropriations Acts, under the auspices of the Buy American Act and
this provision of Title 10, has over the years encompassed many different sectors and classes of
products; such as: transportation by ocean vessels and by air carriers; food, clothing, fabrics,
specialty metals, and hand or measuring tools; construction of major components of the hull and
superstructure of naval vessels, and repair and maintenance of naval vessels; multipassenger
motor vehicles (buses) and administrative motor vehicles, R&D contracting; aircraft ejection seats
and night vision devices; transfer of large-caliber cannon production technology; coal or coke;
floating storage of petroleum; 120mm mortars and ammunition;, Strategic Defense Initiative
contracts; valves and machine tools, anchor and mooring chain; certain chemical weapons
antidote; supercomputers; ball bearings, roller bearings and PAN carbon fibers, Furthermore,
under authority of the National Security Act of 194716 and the Defense Production Act of

9Pub. L. No, 100-180, 101 Stat. 1042,
10Pub. L. No. 101-510, 104 Stat, 1614,
1 IH. Rept. 101-685 at pgs. 311-12,
12Pub. L. No. 102-190, §835, 105 Stat. 1448.
13Note 1, supra,
14pub. L, No. 102-484, § 832, 106 Stat. 2442.
15Md, §833,
1650 U.S.C. § 404.
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1950,17 the Secretary of Defense and the Services have placed similar restrictions on other sectors
and classes of products. 18

In response to a request in the 1989 Defense Authorization Act19 for a report on the
impact of statutory Buy American restrictions affecting defense procurement, the Secretary of
Defense formulated specific recommendations including: (a) abolish most Congressionally
mandated restrictions; (b) avoid fuiture use of Buy American restrictions; and (c) rely on the
atithority of the Office of Secretary of Defense.20 However, as well as renewing previous Buy
American source restrictions, legiqlation enacted since the DOD Report has continued the practice
of providing new domestic source restrictiuns on government procurement.2 1

7.1.5.4. Recommendations and Justification

The Panel recommends that section 2507 be incorporated into its revised consolidated
subchapter as section 2x12, In doing so, the Panel makes the following amendments to section
2507:

Amend section 2507 by striking the heading "Miscellaneous
procurement limitations" and inserting in lieu thereof, "Items
restricted to American sources."

Amend section 2507 by deleting subsection (f).

Amend section 2507 by redesignating subsections (a) through
(e) as subsections (c) through (g); and by adding new
subsections (h) and (i).

The Panel recommends that the authority of the Secretary to restrict procurements to
domestic sources be expressly granted by statute, and language implementing that regulation is
found in section 2x12(a), In addition, the prohibitions on the purchase of goods from countries
that are in violation of the Agreement on Government Procurement, or which otherwise
discriminate against United States products, currently found in 41 US.C. § l0b-l, are
incorporated into section 2xl2(b) with two exceptions: (1) commercial items and components are
permitted to be acquired from any source; and (2) the restrictions in section l0b-1 are not
applicable to contracts made under simplified acquisition procedures. The Panel believes that
these exceptions from the international government procurement regime are helpful to facilitate
the acquisition of commercial products and services while removing regulatory hurdles from --
and hence reduce the cost of -- the award of smaller contracts. The commercial item exception
can be redressed in the overall GATT trade dispute settlement regime, in any case; and as for the

1750 U.S.C. App. § 2061 el seq,
18DFARS Part 208,
19Pub, L, No, 100-456, 102 Stat. 2014,
20Secretary of Defense, A Rein the Unitd States Congress On The Impact of Buy American Restrictions
Affecting Defense Procurement Department of Defense (July 1989), at pgs. 12-13.
21E,g, Pub. L, No. 102-484, §§ 831 through 833.
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exception for simplified acquisition procedures, the Panel recommended $100,000 threshold is
still below the present GATT threshold of general applicability.

Finally, other than the recommended deletion of the expired restriction on carbonyl iron
powders found in subsection (f), provisions for absolute restrictions currently found in 10 U.S.C.
§ 2507 were retained along with those annual authorization and appropriation act restrictions
framed as amendments to new section 2x12. In section 2xl 2, the existing statutory restriction on
the transfer of large-caliber cannon technology presently found in 10 U.S.C. § 4542 and the
restriction on construction or repair of vessels in foreign shipyards contained in 10 US. C. § 7309
were consolidated with the current statutory restrictions of 10 U.SC. § 2507(a) through (e). The
Panel recommended that the many other restrictions contained in annual authorization and
appropriation acts be repealed, Instead of restrictions provided in annual authorization and
appropriation acts, the Panel recommends that primary reliance for domestic source restrictions to
protect the defense industrial base should be placed within the authority of the Secretary of
Defense,

The only source restrictions consolidated in this section were the Panel's recommended
subsections (Ih) and (i). Subsection (h) contains the Stratton Amendment prohibition, found i. 10
U.S.C. § 4542, on the transfer by arsenals to foreign countries of technical data packages for
large-caliber cannon, As there are exceptions to the transfer prohibition, where coproduction or
cooperative project agreements are in place, comment from the IS, Army indicated that the
provision was recommended for retention. 22 Other than amending the provision to be consistent
with section 2x31 on cooperative project agreements, the provision was retained and consolidated
in this section, Subsection (i) retains and consolidates the present restriction on the construction
or repair of vessels in foreign shipyards contained in 10 U.S.C. § 7309,

Renumber as section 2x12 of the new Chapter IXX, Defense Trade and Cooperation;
and, as this section is concerned with restrictions to American sources by DOD and the
interrelationship of these restrictions to the defense industrial base, move to Subchapter I,
Purchases of Floreign Goods By the Department of Defense.

7.1.5.5. Relationship to Objectives

Amendment of this statute clearly establishes a balance between an efficient process, the
preservation of the national defense technology, and industrial base, while ensuring full and open
access to procurement systems intrinsic to international defense trade and cooperation,

22Memorandum from Larry D. Anderson, LTC, JAGC, Leeml Advisor, U.S... 1ateriel Command, to William
E, Mounts, DSMC CM-AL, dated 21 September 1992.
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7.1.5.6. Proposed Statute

§2x12. -25072534•0 se• •.-enou p-ro-urem.nt-imitations Items Restricted to American
Sources

(a)..AUTHORmTY OF TH SECRETARY.--t c of Defense is hereby authorized to require
the Department to acquire only Amerjp...goodsand related American services for specific items
as the Secretary may find necessaa to protect the United States national defense technology and
industrial base. or the United States mobilization base. or to further national security,

(bRESTRICTIONS ON AcousroN OF GOODS MOM COUNT S WHICH DE
AMERICAN GOODS AND RELATED AMERICAN SERVICEs.-Section 0Ob-I of Title 41 shall apply to
the Department of Defense except that section shall have no application to the acquisition of
commnercial items and components as defined in 10 U.S.C. §§ 2302(5) and 2xx2 or to contracts
the value of which is below the simplified acquisition threshold as defined in 10 U.S.C. § 2302(4),

(c) BusEs,--Funds appropriated for use by the armed forces are available to acquire a
multipassenger motor vehicle (bus) only if the vehicle is manufactured in the United States,
However, the Secretary of Defense may prescribe regulations authorizing the acquisition of a
multipassenger motor vehicle (bus) not manufactured in the United States, but only to ensure that
compliance with this subsection will not result in an uneconomical procurement action or
adversely affect the national interesi,

(d) CHEMICAL. WEAPONS ANTIDOTE MANUFACTURED OVERSEAS.--Funds appropriated to the
Department of Defense may not be used for the procurement of chemical weapons antidote
contained in automatic injectors (or for the procurement of the components for such injectors)
determined to be critical under the Industrial Preparedness Planning Program of the Department
of Defense unless-

(1) such injector or component is manufactured in the United States by a company which
is an existing producer under the industrial preparedness program at the time the contract is
awarded and which

(A) has received all required regulatory approvals; and

(B) has the plant, equipment, and personnel to perform the contract in existence in
the United States at the time the contract is awarded; or

(2) the Secretary of Defense, acting through the Under Seci etary of Defense for
Acquisition, determines that such procurement from a source in addition to a source described in
paragraph (1) is critical to the national security.
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(e) VALVEs AND MACHINE TOOLS .--

(1) Effective through fiscal year 1996, funds appropriated or otherwise made available to
the Department of Defense may not be used to enter into a contract for the procurement of items
described in paragraph (2) that are not manufactured in the United States or Canada.

(2) Items covered by paragraph (1) are the following:

(A) Powered and nonpowered valves in Federal Supply Classes 4810 and 4820
used in piping for naval surface ships and submarines.

(B) Machine tools in the Federal Supply Classes for metal-working machinery
numbered 3405, 3408, 3410 through 3419, 3426, 3433, 3438, 3441 through 3443, 3445, 3446,
3448, 3449, 3460, and 3461.

(3) Contracts covered by paragraph (1) include the following:

(A) Contracts for the procurement of items described in paragraph (2) for use in
any property under the control of the Department of Defense, including government-owned,
contractor-operated facilities.

(B) Contracts entered into by contractors on behalf of the Department of Defense
for the procurement of items described in paragraph (2) for the purposes of providing the items to
other contractors as Government-furnished equipment,

(4) In any case in which a contract subject to the requirement of paragraph (1) includes
the procurement of more than one Federal Supply Class of machine tools or machine tools and
accessories described in paragraph (2), each supply class shall be evaluated separately for
purposes of determining whether the limitation in this subsection applies.

(5) The Secretary of Defense may waive the requirement of paragraph (1) with respect to
the procurement of an item if the Secretary determines that any of the following apply with
respect to that item:

(A) The restriction would cause unreasonable costs or delays to be incurred.

(B) United States producers of the item would not be jeopardized by competition
from a foreign country and that country does not discriminate against defense items produced in
the United States to a greater degree than the United States discriminates against defense items
produced in that country.

(C) Satisfactory quality items manufactured in the United Staes or Canada are not
available.
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(D) The restriction would impede cooperative programs entered into between the
Department of Defense and a foreign country and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country.

(E) The procurement is for an amount less than $25,000 and simplified small
purchase procedures are being used,

(F) The restriction would result in the existence of only one United States or
Canadian source for the item,

M GA MONbh IRh P. WDM8. .

(1) Unti Januari 1, 1993, the Socrctor of Defense shall requ *that onily domeaioally

nanufaoturad wrbenyl iron pewders may be used in a system or- tem pr-eeffedby Fp-ef-pAded te

the eomnt. WeI N "

(2) The Secretary offDefAnse may nothprocure airircio kequifed by- aphl (l if the
Seeretar; sertifics that SUMF ehsrS#.etOnO iS not int the nlatiOnal intcr8t.

(3) in Wei oubseetion:

(A) The tann "domeutirally manufactured" mean manufactured in a fatesily
located in the United States or Canda.

(B) The em "paranyr irn powdS" Me substantialy aroecplens pofdud frot
breaker shall be Mtoen ef irone pedt arbmnuith

(f)g AIR. CiRcurr BREAKERS .--

(1) The Secretary of Defense may not procure air circuit breakers for naval vessels unless-

(A) the air circuit breakers are produced or manufactured in the United States; and

(B) substantially all of the components of the air circuit breakers are produced or
manufactured in the United States.

(2) For purposes of paragraph (1 )(B), substantially all of the components of air circuit
breakers shall be considered to be produced or manufactured in the United States if the aggregate
cost of the components produced or manufactured in the United States exceeds the aggregate
cost of the components produced or manufactured outside the United States.

(3) Paragraph (1) does not prevent the procurement of spares and repair parts needed to
support air circuit breakers produced or manufactured outside the United States.
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(4) The Secretary of Defense may waive the limitation in paragraph (1) on a case-by-case
basis with respect to any procurement if the Secretary determines that carrying out a proposed
procurement in accordance with the limitation in that case--

(A) is not in the national security interests of the United States;

(B) will have an adverse effect on a United States company; or

(C) will result in procurement from a United States company that, with respect to
the sale of air circuit breakers, fails to comply with applicable Government procurement
regulations or the antitrust laws of the United States.

(5) Whenever the Secretary proposes to grant a waiver under paragraph (4), the Secretary
shall submit a notice of the proposed waiver, together with a statement of the reasons for the
proposed waiver, to the Committees on Armed Services and on Appropriations of the Senate and
House of Representatives. The waiver may then be granted only after the end of the 30-day
period beginning on the date on which the notice is received by those committees.

(g)(h) SONOBUOYS - (1) The Secretary of Defense may not procure a sonobuoy manufactured in a
foreign country if United States firms that manufacture sonobuoys are riot permitted to compete
on an equal basis with foreign manufacturing firms for the sale of sonobuoys in that foreign
country.

(2) The Secretary may waive the limitation in paragraph (1) with respect to a particular
procurement of sonobuoys if the Secretary determines that such procurement is in the national
security interests of the United States.

(3) In this subsection, the term 'United States firm' has the meaning given such term in
section 2N20(1O) 2.532(d)(1. ) of this title.

(h)gQ. -4M.2 TECHNICAL DATA PAcA QE .LAIQQ.a ALmER ANN L PRQOL IITQLQN ON
TRA0ERST FOREIGN C0ET S" EXCEPTION

(1 aGeneral rule

Funds appropriated to the Department of Defense may not be used-- (4-) (A) to transfer to
a foreign country a technical data package for a defense item being manufactured or developed in
an arsenal; or (2) M) to assist a foreign country in producing such a defense item.

(2) (b) Exception

The Secretary of the Army may use funds appropriated to the Department of Defense to
transfer a technical data package, or to provide assistsnce, described in v-pti • aragraph

Sif-- (4-) (A) the transfer or provision of assistance is to a friendly foreign country (as
determined by the Secretary of Defense in consultation with the Secretary of State); (2) (a) the
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Secretary of the Army determines that such action-- (A) (i) would have a clear benefit to the
preservation of the production base for the production of cannon 3t the arsenal concerned; and
(8) (W would not transfer technology (including production techniques) considered unique to the
arsenal concerned, except as provided in 68H paragraph (5), and (-) CC) the Secretary
of Defense enters into an agreement with the country concerned described in s,.beetier^ () ef (d)
paragraph (3) or (4).

(3) (e) Coproduction agreements

An agreement under this subseetien parag h shall be in the form of v, Government-to-
Government Memorandum of Understanding and shall include provisions that-- (t-) UA prescribe
the content of the technical data package or assistance to be transferred to the foreign countiy
participating in the agreement; (2) 03) require that production by the participating foreign country
of the defense item to which the technical data package or assistance relates be shared with the
arsenal concerned; (3) ( subject to such exceptions as may be approved under subeetien (ff
paragraph (6), prohibit transfer by the participating foreign country to a third party or country of--
(A) 0) any defense article, technical data package, technology, or assistance provided by the
United States under the agreement; and (B) (W any defense article produced by the participating
foreign country under the agreement; and (4) (9) require the Secretary of Defense to monitor
compliance with the agreement and the participating foreign country to report periodically to the
Secretary of Defense concerning the agreement.

(4) (d) Cooperative project agreements

An agreement under this subseeten paragrgp is a cooperative project agreement under
section 2x31 of this chapter 2. of .Ar. ,- Expo ^, Contol Act (22 U.S.C. 276-7) which shall
includes provisions that-- (4) UA for development phases describe the technical data to be
transferred and for the production phase prescribe the content of the technical data package or
assistance to be transferred to the foreign country participating in the agreement; (2) (H) require
that at least the United States production of the defense item to which the technical data package
or assistance relates be carried out by the arsenal concerned; and (3) (C require the Secretary of
Defense to monitor compliance with the agreement.

(5) (e) Licensing fees and royalties

The limitation in s.bseetien (b)(2,-B) paragraph.. QQW) shall not apply if the technology
(or production technique) transferred is subject to nonexclusive license and payment of any
negotiated licensing fee or royalty that reflects the cost of development, implementation, and
prove-out of the technology or production technique. Any negotiated license fee or royalty shall
be placed in the operating fund of the arsenal concerned for the purpose of capital investment and
technology development at that arsenal.
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(6) (f) Transfers to third parties

A transfer described in subseaie-(e)(3) paragraiprh•(3 may be made if-- (4-) (A) the
defense article, technical data package, or technology to be transferred is a product of a
cooperative research and development program or a cooperative project in which the United
States and the participating foreign country were partners; or (2) a_) the President-- (A) (D
complies with all requirements of section 3(d) of the Arms Export Control Act (22 U.S.C.
2753(d)) with respect to such transfer; and () ( U) certifies to Congress, before the transfer, that
the transfer would provide a clear benefit to the production base of the United States for large-
caliber cannon.

(7) (g) Notice and reports to Congress: (-1) W The Secretary of the Army shall submit to
Congress a notice of each agreement entered into under this Msbsection, (2) M) The Secretary
shall submit to Congress a semi-annual report on the operation of this section and of agreements
entered into under this subsection,

(8) (hi) Arsenal defined

In this subsection, the term "arsenal" means a Government-owned, Government-operated
defense plant that manufactures large-caliber cannon.

(jD SE,730, RESTRICTIONS ON CONSTRUCTION OR, REPAIR OF VESSELS IN FOREIGN SHIPYARDS,

(D (a) Except as provided in sebseetie (b) paragraph (2), no vessel to be constructed for
any of the armed forces, and no major component of the hull or superstructure of any such vessel,
may be constructed in a foreign shipyard.

W2) (b) The President may authorize exceptions to the prohibition in subseetien--()
paragraph (1) when he determines that it is in the national security interest of the United States to
do so. The President shall transmit notice to Congress of any such determination, and no contract
may be made pursuant to the exception authorized until the end of the 30-day period beginning on
the date the notice of such determination is received by Congress.

(3 .. )(--) A naval vessel (or any other vessel under the jurisdiction of the Secretary of
the Navy) the homeport of which is in the United States may not be overhauled, repaired, or
maintained in a shipyard outside the United States.

(B) (2) SijParagraph (A) (-1-) does not apply in the case of voyage repairs.

4) (d) An inflatable boat or rigid inflatable boat, as defined by the Secretary of the Navy,
is not a vessel for the purpose of the restriction in subseetien-(a) paragraph (1).
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W. (e) In the case of a naval vessel the homeport of which is not in the United States (or a
tetritory of the United States), the Secretary of the Navy may not during the 15-month period
preceding the planned reassignment of the vessel to a homeport in the United States (or a territory
of the United States) begin any work for the overhaul, repair, or maintenance of the vessel that is
scheduled to be for a period of more than six months.

7-57



7.1.6. 10 U.S.C. § 4542

Technical data packages for large-caliber cannon: prohibition on
transfers to foreign countries; exception

7.1.6.1. Summary of the Law

This statute provides that funds appropriated to DOD may not be used either to (1)
transfer to a foreign country a technical data package for a defense item manufactured or
developed in an arsenal; or (2) assist a foreign country in producing such a defense item. 1 The
Secretary of the Army may, however, use funds appropriated to DOD to transfer a technical data
package or to provide assistance if (1) the transfer or provision of assistance is to a friendly
foreign country; (2) the Secretary of the Army determines that such action would have a clear
benefit to the preservation of the production base for the production of cannon at the arsenal
concerned; and (3) the Secretary of Defense enters into either a coproduction or cooperative
project agreement. 2 A coproduction agreement must be in the form of a Government-to-
Government Memorandum of Understanding, An agreement under section 4542(d) is considered
a cooperative project agreement under section 27 of the Arms Export Control Act.

7.1.6.2. Background of the Law

The provision was originally enacted by the Defense Authorization Act of 1997.3 The
Defense Authorization Act of 19904 amended the provision by adding the exception for
cooperative project agreements and, rather than limiting transfers only to NATO and major non-
NATO allies, by opening transfers up to "friendly foreign countries",

7.1.6.3. Law in Practice

The actual practice of this statute centers around restricting the transfer to foreign
Governments of technical data concerning the activities of the U.S. Army Watervliet Arsenal
(WVA), the single U.S. Government-owned, Government-operated plant manufacturing large-
caliber cannon. As a result of recent modernization projects, the U.S. Army now possesses a
state-of-the-art gun tube manufacturing facility capable of meeting both the Army's peacetime
requirements and a large portion of its projected wartime requirements. 5 The section is intended
to protect this indigenous capability.

110 U.S.C. § 4542(a).
210 U.S.C. § 4542(b).
3Pub. L. No, 99-500; with omissions corrected by Pub. L. No. 99-591, 100 Stat. 3341-107; and Pub. L. No. 99-661,
100 Stat. 3968.
4Pub, L. No. 101-189, 103 Stat, 1489.
5 Secretary of Defense, A Renort to the United States ConMrss On The Imnpact of Buy American Restrictions
Affecting Defense Procurement, Department of Defense (July 1989) at A-95.
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The ini.t i7 act of the restriction 'wms ln restrict the transfer of technical data packages
in projects invwivw,' A•nnon or gun techv. ;,gy as between the United States and its allied
countries, Even wkk1 he additions of excepý'cn,4 to the prohibition for coproduction and
cooperative agreements, however, the provision has swill hotd:

... a number of clearly documented adverse impacts:

It disturbs our allies, who point out that the supposed exception
for friendly foreign countries means little, because of the
requirement that any transfer (1) clearly benefit the preservation
of the U.S. production base and (2) not involve technology
'considered unique' to WVA.

* While protecting some current U S. technology, it has also
resulted in our being denied access to foreign technology from
which we could benefit.

It has disrupted cooperative armaments efforts, contrary to the
will of the Congress and to DOD policy directed at reciprocity
and working with allies,

Accommodating it has created administrative burdens and caused
the expenditure of considerable effort in attempts to meet
commitments and to implement important initiatives while still
remaining in compliance with the law .... 6

7.1.6.4. Recommendations and Justification

Amend Section 4542(d) by striking In the introductory
sentence the phrase "27 of the Arms Export Control Act (22
U.S.C. § 2767)" and inserting In lieu thereof "2x31 of this
chapter"; and insert the word "shall" after the word "which"
and before the amended word "include."

Under provisions of 10 U.S.C. § 2350a and by Executive Order, the Secretary of Defense
has been delegated the authority to engage in cooperative research and development projects and
reporting requirements under section 27 of the Arms Export Control Act, This amendment
statutorily recognizes the existing delegation, as presently reflected in new section 2x31; and,
consistent with the proposed Panel consolidation of sections 2350a and 2350b, obviates further
need for the referral to section 27 of the Arms Export Control Act.

61d, at A102-3,
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H

Consolidate section 4542 as new subsection 2z12(i).

Despite the number of adverse impacts encountered with this section, a comment ftrom the
U.S. Army indicated that the provision, with its exceptions where coproduction or cooperative
project agreements are in place, was recommended for retention,7 The Panel concurred and felt
that this section was one of the restrictions which would be recommended for consolidation into
new section 2x1 2, Items Restricted to American Sources.

Other than amending the provision to be consistent with new section 2031 on cooperative
project agreaments, the Panel recommended amending and consolidating section 4542 into new
section 2x 12, Items Restricted to American Sources,

7.1.6.5. Relationship to Objectives

Amendment and consolidation of this statute establishes a balance between an efficient
process and preservation of the national defense technology and industrial base, while ensuring
fulal and open access to the procurement system intrinsic to international defense trade and
cooperation.

7.1.6.6. Proposed Statute

§2z12. 12607] Mlseedlanepui proeurcmcni I1lniations Items Restricted to American Souries

(a) AuTHORITY oF TH ~cE T B RThX he Secretary of Defense may acquirg- .only Amerip.4.a
goods and related American services for specific items~jL the Secretary may find necessary to
protect the United States defense technology aild industrial base. or the United_3J1a,
mobilization base. or to fuarther national security,.

the Departmnnt of Defenise except that section shall have no application to the acquisitk,.aff
ommercial tms and compret asdefined in 10 U.S.C. §§ 2302(5) and 2,cx2 or to contracts,
the value of -which is belowy the simplified acquisition threshold as defined in 10 U.S.C, § 2302(4).

(&&Q=W- TLcflm A I& D EAA-PACKAQ FUR.LARGE-CLIBE CAXNllQN4 PROHIBITIO'N ON
IBANSEES IQ FOREIGN COUNTIE~ XCPION

0I..a)General rule

7Meimorandum from Larry D, Anderson, LTC, JAGC, Legal Advisor, U.S. Arrmy Materiel Command, to William
E, Mounts, DSMC CM-AL, dated 21 September 1992,
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Funds appropriated to the Department of Defense may not be used-- (4-) (A) to transfer to
a foreign country a technical data package for a defense item being manufactured or developed in
an arsenal; or (2) W) to assist a foreign country in producing such a defense item.

(2) (b) Exception

The Secretary of the Army may use funds appropriated to the Department of Defense to
transfer a technical data package, or to provide assistance, described in sseetieo-( (a) aragraph
(1) if-- (4) (A) the transfer or provision of assistance is to a friendly foreign country (as
determined by the Secretary of Defense in consultation with the Secretaty of State); (2) l() the
Secretary of the Army determines that such action-- (A) 0) would have a clear benefit to the
preservation of the production base for the production of cannon at the arsenal concerned; and
(B) (4 would not transfer technology (including production techniques) considered unique to the
arsenal concerned, except as provided in subseetieft-(e) grAph (5), and (3) Q the Secretary
of Defense enters into an agreement with the country concerned described in seetien ( .•e)OF(d)

(3) (e) Coproduction agreements

An agreement under this wubsetiei 2araph shall be in the form of a Government-to-
Government Memorandum of Understanding and shall include provisions that-- (4) W prescribe
the content of the technical data package or assistance to be transferred to the foreign country
participating in the agreement; (2) W) require that production by the participating foreign country
of the defense item to which the technical data package or assistance relates be shared with the
arsenal concerned; (3) (Q subject to such exceptions as may be approved under subseetielf (0
p£agrph (6), prohibit transfer by the participating foreign country to a third party or country of--
(A) (U any defense article, technical data package, technology, or assistance provided by the
United States under the agreement; and (8) (Q any defense article produced by the participating
foreign country under the agreement; and (4) Q1) require the Secretary of Defense to monitor
compliance with the agreement and the participating foreign country to report periodically to the
Secretary of Defense concerning the agreement.

(4) (d) Cooperative project agreements

An agreement under this subseetieo pnugrjah is a cooperative project agreement under
section 2x31 of this chapter 27-4f ,th2U which shall
includes provisions that-- (0) (A) for development phases describe the technical data to be
transferred and for the production phase prescribe the content of the technical data pa,:kage or
assistance to be transferred to the foreign country participating in the agreement-, (2) (% require
that at least the United States production of the defense item to which the technical data package
or assistance relates be carried out by the arsenal concerned; and (3-) (Q require the Secretary of
Defense to monitor crinpliance with the agreement.
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(5) (e) Licensing fees and royalties

The limitation in ... i .... " paragraph (2)(A)(ii) shall not apply if the technology
(or production technique) transferred is subject to noneyelusive license and payment of any
negotiated licensing fee or royalty that reflects the cost of development, implementation, and
prove-out of the technology or production technique. Any negotiated license fee or royalty shall
be placed in the operating fund of the arsenal concerned for the purpose of capital investment and
technology development at that arsenal.

(6) (f Transfers to third parties

A transfer described in subseefion-(9e pm.Igr•.• .Q may be made if-- (-) W the
defense article, technical data package, or technology to be transferred is a product of a
cooperative research and development program or a cooperative project in which the United
States and the participating foreign country were partners; or (2) Q the President-- (A) (D
complies with all requirements of section 3(d) of the Arms Export Control Act (22 U.S.C.
2753(d)) with respect to such transfer; and (9) (W ceitifies to Congress, before the transfer, that
the transfer would provide a clear benefit to the production base of the United States for large-
caliber cannon.

(7) (S) Notice and reports to Congress: (4-) (A) The Secretary of the Army shall submit to
Congress a notice of each agreement entered into under this sjusection, (2)- ( The Secretary
shall submit to Congress a semi-annual report on the operation of this section and of agreements
entered into under this subsection.

"(8) (4* Arsenal defined

In this subsection, the term 'arsenal" means a Government-owned, Government-operated
defense plant that manufactures large-caliber cannon,
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7.1.7. 10 U.S.C. § 7309

Restrictions on construction or repair of vessels in foreign
shipyards

7.1.7.1. Summary of the Law

This section prohibits major construction, repair, overhaul, or maintenance of naval
vessels in foreign shipyards if those vessels are home ported in the United States This statute
prohibits U.S. vessels from steaming to foreign shipyards for major repairs or construction;
however, it does allow "voyage repairs" so that ships are not required to return to their home port
if repairs are needed while at sea. Inflatable boats are not considered vessels under this statute.

7.1.7.2. Background of the Law

This section was originally enacted in 1982 as part of the nation's build-up to a 600 ship
Navy,I It was amended in 1988 when "Restrictions" and "or repair" were added to its statutory
purview,2 The Defense Authorization Act of 1993 added an annual reporting requirenment by the
Secretary of Defense, 3 as well as a farther limitation on overseas ship repairs for vessels
homeported in the U.S.4

7.1.7.3. Law In Practice

The purpose of this section is to strike a balance between possible cost savings in foreign
shipyards and preservation of the domestic defense industrial base. At the same time it also seeks
to maintain operational flexibility by allowing "voyage repairs." and excluding inflatable boats
from coverage. Congress vigorously monitors compliance with this law to make sure that only
bona Hide "voyage repairs" are made in foreign shipyards. The Supportability, Maintenance and
Modernization Division, Office of the Deputy Chief of Naval Operations (Logistics) recommends
retention of this law to ensure the continued viability of U.S. shipyards, It also supports retention
of the exemption for "voyage repairs" so that individual ships and battle groups are not forced to
retirn to their home port for repairs during combat or other naval operations.5

IPub. L. No, 97-252, 96 Stat, 758,
2Pub. L. No. 100-456, 102 Stat. 2054,
3Pub, L, No. 102484, § 1015, 106 Stat. 2442.
41d,, at § 1012.
5Information received from CAPT Trytten, USN, of the Supportability, Maintenance and Modernization Division,
Office of the Deputy Chief of Naval Operations (Logintics), verbally to B. Capshaw, Esq, Acquisition Law Task
Force, on May 26, and Dec. 7, 1992.
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7.1.7.4. Recommendation and Justification

Consolidate section 7309 into new subsection 2x12(j).

The Panel recommended this section be retained because it strikes an effective balance
among cost considerations, preservation of the defense industrial base, and the maintenance of
operational flexibility. The Panel believed that this section was one of the restrictions which
would be recommended to be consolidated into new section 2x1 2, Items Restricted to American
Sources.6

7.1.7.5. Relationship to Objectives

Retention and consolidation of this statute clearly establishes a balance between an
efficient process and preservation of the national defense technology and industrial base, while
ensuring full and open access to the procurement system intrinsic to international defense trade
and cooperation.

7.1.7.6. Proposed Statute

§2x12. 126-71 Mli}-seellaneous preen tli••atins tems Restricted to American Sources

a A).AUTH TY oP T SECRETARY.-The Secretary of Defense may acquire only American
Soods and related American services for specific items as the Secreta= may find necessary to
protect the United States defense technology and industrial base. or the United States
mobilization base. or to further national security.

UR).EsTmcmiaosON AcoumnsrnoNF GOODS FROM Col~, mms WtncH DiSCRIMNAT AgAiNST
_AERICAN GOODS AND RELATED AMEmICAN SERvICEs.-Section I 0b- 1 of Title 41 shall apply to
the Department of Defense except that section shall have no application to the acquisition of
commercial items and components as defined in 10 US.C, §§ 2302(Q) and 2xx2 or to contracts
the value of which is below the simplified acquisition threshold as defined in 10 U.S.C. § 2302(4).

O)-G .4-M, RESTRICTIONS ON CONSTRUCTION OR REPAIR OF VESSELS IN FOREIGN SHIPYARDS,

( (a) Except as provided in subseetie (b) p1Agrh-M, no vessel to be constructed for
any of the armed forces, and no major component of the hull or superstructure of any such vessel,
may be constructed in a foreign shipyard.

6Letter from John J. Stocker, President, Shipbuilders Council of America, to Admiral Vincent, dated December 8,
1992, stated: "With respect to the proposed changes to 10 U.S.C, § 7309, that I understand would retain the
essence of the statute, but would consolidate it under an omnibus Defense Trade Chapter, we have serious concerns
that such a consolidation may simply be a prelude to the next phase in a continuous trend to ignore or circumvent
the statutory requirements of 10 U.S.C. § 7309..."
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(,) N The President may authorize exceptions to the prohibition in subseetien-
paragraph (1) when he determines that it is in the national security interest of the United States to
do so. The President shall transmit notice to Congress of any such determination, and no contract
may be made pursuant to the exception authorized until the end of the 30-day period beginning on
the date the notice of such determination is received by Congress.

(3) ) (e)() A naval vessel (or any other vessel under the jurisdiction of the Secretary of
the Navy) the homeport of which is in the United States may not be overhauled, repaired, or
maintained in a shipyard outside the United States.

1( (2) SmbParagraph (• (W -) does not apply in the case of voyage repairs.

(4) (d) An inflatable boat or rigid inflatable boat, as defined by the Secretary of the Navy,
is not a vessel for the purpose of the restriction in subseetien (a) pagr.aisp().

U5) (e) In the case of a naval vessel the homeport of which is not in the United States (or a
territory of the United States), the Secretary of the Navy may not during the 15-month period
preceding the planned reassignment of the vessel to a homeport in the United States (or a territory
of the United States) begin any work for the overhaul, repair, or maintenance of the vessel that is
scheduled to be for a period of more than six months.

7-67



7.1.8. 10 U.S.C. § 2631 and 46 U.S.C. App. § 1241

Cargo Preference Act of 1904
Cargo Preference Act of 1954

7.1.8.1. Summary of the Law

Provisions of 10 U.S.C. § 2631 restrict the ocean transportation of supplies bought for the
Services to U.S. vessels provided the freight charges are not excessive or otherwise unreasonable.
Although provisions of 46 U.S.C. App. 1241, concerning the transportation of Government
personnel and certain cargoes, apply to DOD, the implementation of 10 U.S.C. § 2631 is much
stricter, making the application of Title 46 provisions moot.

7.1.8.2. Background of the Law

The Cargo Preference Act of 19041 was revised by the enactment of this section primarily
by substituting the word "supplies" for the words " coal, provisions, fodder, or supplies of any
description," among other substitutions. 2 Although the Cargo Preference Act of 19543 is
applicable to DOD as well, the scope of coverage under this section exceeds the 1954 Act's
requirements.

7.1.8.3. Law in Practice

Authority under the Cargo Preference Act of 1904 has been delegated by the President to
the Secretary of Defense4 and is implemented within DOD by regulation. 5 There has been recent
controversy over the DOD implementing clause which defines "supplies" and "subcontractor," for
purposes of the Cargo Preference Act, aa including in the former, not only end items but
components as well, and in the latter, at any level below the prime contractor. 6 The DOD
definition is based on a Department of Justice Memorandum which argued that the statutory
language "bought fob the [Services]" was controlling regardless of "the status of title of supplies
at intermediate steps in the contracting process . . .",7 A recent decision by the United States
Court of Appeals for the Federal Circuit, however, casts some doubt on the inclusion of
components in the DOD definition. 8

1Apr. 28, 1904, ch. 1766, 33 Stat. 518,
2 Aug. 10, 1956, ch. 1041, 70A Stat. 146.
3 Aug, 26, 1954, ch. 936, 68 Stat. 832; see also 46 U.S.C. App. § 1241 - Transportation in American vessels of
Government peiwmicl and certain c'argoes
4 Memorandum of the President of the United States Aug. 7, 1985, 50 F.R 36565.
5 DFARS Subpart 247.5.
6 DFARS 252.247-7023,
7 Memorandum of Assistant Attoniey General Charles Cooper, Office of Legal Counsel, Department of Justice,
Feb. 2, 1988.
8Crft Machine Works, Inc. v. U.S., 926 F. 2d 1110 (U.S.C.A. Fed. Cir., 1991) - reversed a U.S. Claims Court
decision which had held that the contract's Cargo Preference Clause required transportation of completed cranes
and components on U.S,-fleg vessels.
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Comment provided through the American Bar Association, Section of International Law,
maintained that:

The application of this clause could require, for example, a prime
contractor providing commercial automobiles to DOD to flow-
down the CPA Clause to a supplier of radios for the automobiles,
who, in turn, would be required to flow-down the Clause to the
supplier of the radio components. The contract administration
burden, alone, could be significant, outweighing any perceptible
benefit to DOD to having the conmmercial components shipped on
U.S. vessels. 9

7.1.8.4. Recommendation and Justification

Create exemptions to 10 U.S.C. § 2631 and 46 U.S.C.
App. § 1241 for commercial items and simplified
acquisitions.

These statutes are predominately transportation-related and outside of the primary area of
the Panel's interest. On the other hand, as stated to the American Bar Association for
presentation to the Panel, if these statutes apply beyond final shipment of products to the
Government, then they potentially create a substantial impediment to the acquisition of
commercial items, whose components will often be on American soil before a contract is received
that would attempt retroactively to restrict their transportation to U.S. vessels. Moreover, the
Panel believes that it is unduly burdensome to require the administration of this statute for
contracts smaller than the simplified acquisition threshold. Accordingly, the Panel recommends in
Chapters 4 and 8 that commercial item and simplified acquisitions be exempt from these acts.

7.1.8.5. Relationship to Objectives

The Panel believes that this section has a tangential relationship to DOD acquisition, and
by providing an exemption for commercial items and simplified acquisition, the conduct of DOD
acquisition will be streamlined.

9Letter from Kathleen Troy and Matthew McGrath, Co-Chairs, International Procurement Committee, American
Bair Association, Section of International Law, to William E. Mounts, Defense Systems Mkaagement College,
dated November 16, 1992, enclosing for submission to the Acquisition Law Advisory Penel a letter from Thomas
M. Duffy, Corporate Counsel, Fujitsu America, Inc., dated October 20, 1992, concerning comment on tht Cargo
Preference Act.
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7.1.9. 10 U.S.C. § 2327

Contracts: consideration of national security objectives

7.1.9.1. Summary of the Law

This section requires a firm submitting a proposal to disclose any significant interest in the
firm owned or controlled, directly or indirectly, by a foreign Government that has provided
support for acts of7 international terrorism. Heads of agencies are precluded from entering into
contracts greater than $100,000 with firms disclosing such ownership or control except when the
Secretary of Defense determines such action to be inconsistent with the national security
objectives of the United States and subsequently reports that determination to Congress.

7.1.9.2. Background of the Law

Congress enacted this provision in 1986 because of a conflict between U.S. defense
contracting procedures and foreign policy objectives. 1 The actual occurrence giving rise to the
statute involved an Italian firm, partially owned by the Libyan Government, ending up as low
bidder on a Government defense contract. Award of the contract to the Italian firm, when the
Libyan Government was engaged in international terrorist activities against the U.S., was
perceived as "irimical to US. foreign policy or national security."'2

7.1.9.3. Law in Practice

Within DOD, this statutory section is implemented by regulation. 3 Similar provisions were
enacted by the Defense Authorization Act of 1993 requiring that: (1) all defense contracts
awarded to entities of foreign countries, involving access to a prescribed category of information,
be ieported to Congress; (2) the purchase of certain U.S. defense contractors by an entity
controlled by a foreign Government be prohibited; and (3) the award of certain DOD and Energy
Department national security contracts to companies owned by an entity controlled by a foreign
Government be similarly prohibited. 4

7.1.9.4. Recommendations and Justification

Repeal section 2327.

The Panel has established an analogous requirement for considering national security irn its
recommended new section 2xl 1(a)(9), which provides that national security objectives be
considered in the award of DOD contracts for the purchase of foreign goods. The Panel

1Added by identical amendments, Pub. L. No. 99-500, 99-591, 99 661, 100 Stat. 1783-164, 3341-164, 3944.,
2Conf. Rep. 99-661, pg. 270.
3DFARS 209.104.1(g) and 225.000-71.
4Pub. L. No. 102-484, §§ 835-8, 106 Stat. 2442.
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recommends that the new section 2xl l(a)(9), as supplemented by the provisions of the Defense

Authorization Act of 1993, makes section 2327 redundant.

7.1.9.5. Relationship to Objectives

Repeal of this section furthers the Panel objective of streamlining the DOD acquisition
laws.

7-72



7.2. INTERNATIO.NAL AND COOPERATIVE AGREEMENTS

7.2.0. Introduction

The only current procurement authority for the implementation of international and
cooperative agreements is the statutory international agreements exception from the requirement,
under the Competition in Contracting Act of 1984 (CICA),l to utilize other than competitive
procedures in the award of U.S. Government contracts. 2 This exception for international
agreements is qualified by the recent requirement that before it can be used, an appropriate
justification and approval be secured from the competition advocate of the procuring activity
concerned.3

Title 10 authorities for the implementation of international defense and cooperative
agreements are presently contained in Chapters 1384 and 148,5 Chapter 138 addresses
acquisition, cross-servicing, and cooperative agreements, By DOD Directive, the negotiation and
conclusion of these agreements, on behalf of the department or Service concerned, is coordinated
and approved between the Under Secretaries of Defense for Acquisition and Policy.6 Chapter
148, on the other hand, is primarily concerned with the effects of international and cooperative
agreements on the US. defense industrial base. The Defense Authorization Act of 1993 has
completely rewritten this chapter placing responsibility for defense industrial base policies with a
new National Defense Technology and Industrial Base Council, 7 The provisions relating to
international agreements, offset policy and notification, and domestic source restrictions were,
however, retained, renumbered, and placed in a new subchapter entitled "Miscellaneous
Technology Base Policies and Programs, "8

The impact of international cooperation with our allies and defense trade generally has
been extensively studied and reported. For example, a recent General Accounting Office report
on international procurement agreements pointed up the status of defense trade between the
United States and the European allies.9 Figure 7C., below,

. . shows the annual U.S. procurements from the thirteen
European NATO countries increased from about $1 billion to
approximately $2.4 billion between the fiscal years 1983 and 1987.

110 U.S.C. § 2301 etseq.
210 U.S.C. § 2304(c)(4).
31d., at (t)(2)(E).
410 U.S.C. §§ 2341 etseq.
510 U.S.C. §§ 2504 - 2508; renumbered §§ 2531 - 2535, Defense Authorization Act for FY 1993, Pub. L. No. 102-
484, §§ 835-838, 106 Stat. 2442.
6 DOD Directive 5530.3, June 11, 1987.
7 Composed of the Secretary of Defense (Chairman), the Secretary of Commerce, and the Secretary of Energy.
8Defense Authorization Act for FY 1993, Pub, L. No. 102484, §§ 4201 - 4272, 106 Stat. 2442.
9 Gcneral Accounting Office, Report to Congressional Committees, International Procurement. NATO Allies'
Implementation of Reciprocal Defense Agreements, GAO/NSIAD-92-126, March 1992
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This figure declined to less than $2 billion in fiscal year 1988 but
rose to a new high of $2.5 billion in fiscal year 1989. 10
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The Report concluded that DOD had not adequately addressed recent initiatives in
international agreements intended to promote fair treatment in international defense acquisition
practice. DOD had also failed to assist U.,S, contractors seeking defense business opportunities in
Europe. The recently proposed NATO Code of Conduct in Defense Trade would address many
of these concerns,

7.2.0.1. NATO Code of Conduct in Defense Trade

Preceding the advent of the Trade Agreements Act of 1979, a whole body of defense trade
practice evolved in domestic US. acquisition practice under bilateral reciprocal defense
procurement agreements, I Iin a speech by former U. S, Ambassador to NATO William H. Taft
IV, 12 the issue of a multilateral "Defense GATT" type arrangement for international defense trade
was first raised and set the stage for serious discussion of the issue in NIATO, The call resulted in
the form-ation of a Defense Trade Study Group whose report led to the proposed Code of
Conduct for Defense Trade in NATO,13 The Code is meant to provide a moral and political
commitment to improve the conditions of defense trade. The Code contains an Implementation

101d, at pg. 16
1 IThe reciprocal procurement agreements generally address the bilateral removal of barriers to competition, the
provision of requirements information, quality assurance, auditing, technology transfer, and methods for
addressing potential contract disputes.
12Amnbassador William H. Taf IV. "The Future of Defense and Industrial Cooperation in NATO", Speech,
(Jarman Strategy Forum and the Institute for Policy Analysis, Bonn, GE, March 15, 1990.
13NlATO Code of Conduct in Defense Trade (Draf). July 29. 1992.
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Plan for reducing and eliminating barriers to defense trade and transfer of technology, while
concurrently instituting transparent and non-discriminatory government defense procurement
practices.

Other than basic research, the Code will cover research, development, and production,
including in-service support and off-the-shelf contracting.14 Particular defense procurement
practices and procedures deemed essential in the Code include: the non-discriminatory treatment
of suppliers within the market; qualification of suppliers; publication of and non-discriminatory
access to bidding opportunities; bid solicitation; solicitation/tender evaluation criteria; contractor
debrief and dispute settlement procedures; contract auditing procedures; quality control and
quality assurance practices and procedures; protection of classified information and data, and
intra-alliance technology transfer. 15

7.2.0.2. Effect of International Cooperative Agreements on the Defense Technology and
Industrial Base

As the world gets closer to addressing the need for a "defense GATT" type multilateral
agreement, the effect of such an agreement on our national defense technology and industrial base
must be addressed. Chapter 148 of Title 10 currently addresses the process for intra-agency
review and coordination of international agreements with respect to the impact of such
agreements on the U.S. defense technology and industrial base. 16  Mindful of the extensive
revision to the statutes governing the industrial base by the Defense Authorization Act of 1993,
the Panel's recommendation is that the National Defense Technology and Industrial Base Council
consider fully coordinating their activities with the implementation of the new Chapter on Defense
Trade and Cooperation. 17

It is worthy of note here that the national defense technology and irdustrial base has now
been defined by statute as including both the United States and Canada, •S Panel deliberations
pointed up not only the evolution of a North American defense industrial base, but also the special
procurement relationship established by the U.S./Canada Free Trade Agreement of 1988, along
with the recently concluded North American Free Trade Agreement. With regard to the latter, a
recent report of the Office of Technology Assessment on the defense industrial base 19 highlighted
the important defense trade relationship between the United States and Canada. As can be seen
from Figure 7D., below,20 the net defense trade balance between the United States and Canada
remains a positive one in favor of the United States.

141d., at ¶6, pg. 2.
15Id6,,at ¶¶ 14-24, pgs, 4-7.
1610 USC. § 2504, renumbered by the Defense Authorization Act for FY 1993 to § 2531, note 5, supra.
17Eg., the Military-Civilian Integration and Technology Transfer Advisory Board provided for in § 4226 of the
Defense Authorization Act for FY 1993, note 5, supra.
18Se, iection 7.0.2, supra, notes 30 and 31.
19Coiigress of the United States Office of Technology Assessment, Redesigning Defense. Planning the Transition

tA dhe Future U.S. Doiense Industrial•Base, July 1991,
Id,, Appendix A, at pg, 111.
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The special relationship with Canada magnifies the Importance of coordinating North
American defense technology and industrial base issues with those involving rMgional and global
defense trade and cooperation,

7.2.0,3. Overview of Subchapter Recommendations

The Panel has recommended changes to current authorities to increase the flexibility of the
Secretary of Defense to enter into cooperative programs, In giving the Secretary authority in this
area in the post, the Congress has restricted such flexibility by application of Chapter 137 of Title
10 and of the Arms Export Control Act, In order to better take advantage of cooperative
program opportunities, the Secretary of Defense should have the flexibility to better adapt to the
acquisition practices, rules, and procedures of our international partners and not have to treat our
partners, who contribute a significant portion of a cooperative program costs, as customers
pursuant to the saie, procedures and rules of the Arms Export Control Act.

A section-bf-section summary analysis of subchapter II recommendations follows:

Section 2%2,0. Definitions

In consolidating and reordering the sections concerning international and cooperative
agreements, previously resident in disparate chapters of Title 10, various definitions applicable to
the subchapter on international and cooperative agreements were consolidated in this section.
Consistent with the recommended treatment afforded the various sections by the Panel, the
definition of "cooperative research and development project," presently in 10 U.S.C. § 2350a, was
deleted. The broader definition of "cooperative project" contained in 10 U.S.C. § 2350i was
substituted instead,

Consistent with the consolidation of sections 2350a and 2350b into new section 2x21, the
resulting subchapter definition now encompasses cooperative research, development, testing,
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evaluation, production, and in-service support, and modifications to existing military equipment to
meet U.S. military requirements. As well, the definition of "major ally of the United States" now
includes member nations, NATO, and its subsidiary bodies.

A definition for the term "friendly foreign countries" was added. The term was derived
from the definition afforded the term in 10 U.S.C. § 4542, which is now consolidated in new
section 2x12.

Section 2x21. Defense memoranda of understanding and related international
agreements

This section implements the policies currently found in 10 U.S.C, § 2504 taking into
account certain considerations when making and implementing these international agreements,
providing for intra-agency review of these agreements, and limiting the entry into such agreements
when they would have a significant adverse effect on U.S. industry. The Panel recommended that
the term "memorandum of understanding" currently used in section 2504 be expanded to the term
"international agreement." The consolidated section 2x21 would thus encompass the Secretary's
limitations on entering into such agreements, accompanied by the statutory treatment required of
foreign contributions for cooperative projects, as presently contained in 10 U.S.C. § 2350i.

Included within the general framework of authorized international agreements are the
reciprocal procurement MOUs that have been negotiated over the years between DOD and
twenty-one separate countries. These agreements, previously published as Appendix T to the
Defense Federal Acquisition Regulation Supplement, are now collectively maintained in a separate
DOD volume,21

Section 2W22. Offset policy; notification

This section remains unchanged from the existing language of 10 U.S.C. § 2505. The
Panel recommends retaining the required notification threshold of $50 million contaihLed in this
section despite the rocently enacted Defense Production Act Amendments of 1992,22 which now
provide for (1) an annual report on the impact of offiets prepared by the Secretary of Commerce;
(2.) a notice requirement for U,S. firms entering into a contract for the sale of a weapons system
or defense-related item to a foreign country or firm if subject to an offset agreement exceeding $5
million in value; and (3) consideration of the findings and recommendations in the Secretary of
Commcrce's annual report during bilateral and multilateral negotiations to minimize the effects of
off ets.

Section 2M31. Cooperative projects: allied countries

The Panel recommendation was to consolidate 10 US.C. §§ 2350a and, 2350b by creating
a new section 2x31 addressing cooperative projects. Retention of the authority given SECDEF
under section 23S0a, nther than the constraint that all U.S. funds be spent in the United States,

2 1DIrector of Deibnse Procurement, •8.jral Procurement AWreenW.,, Department of Defense, 1992,
22pub, L. No. 102-558. 106 Stat, 4198.
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combined with the flexibility to waive those provisions of U.S. acquisition law which may impede
the successful execution of international cooperative projects, currently extended under section
2350b, provides for a balanced statute which encourages cooperative projects to improve
conventional defense capabilities. The consolidation removes the current anomaly in the
implementation of sections 2350a and 2350b where cooperative partners contributing equitably to
a cooperative project are treated as though they were customers under a foreign military sales
case.

Consolidating 10 U.S.C. § 2350b into the new section 2x31 retains the prohibition on the
use of military or economic assistance grants or loans for the purpose of satisfying a foreign
country's contribution to a cooperative project. The consolidation continues the general
applicability of Chapter 137 of Title 10 to cooperative projects, while vesting in the Secretary the
ability to waive those provisions necessary to the successful negotiation, conclusion, and
execution of cooperative project.

The remaining portion of section 2350b, concerning delegation by the President to the
Secretary of Defense of authority to conduct cooperative projects, was deleted in the
consolidation by the Panel, as such authority has previously been delegated by Executive Order.23

Section 2x32. Cooperative military airlift agreements: allied countries

This section retains the language of 10 U.S.C. § 2350c; as well as the amendment
contained in the Defense Authorization Act of 1993,24 extending (1) the period for liquidation of
accrued credits and liabilities from three months to twelve months consistent with the period
provided for in section 2x55, below; and (2) specific country coverage to inulude agreements with
Japan and the Republic of Korea.

Sectiona 2033. Cooperative logistic support agreements: NATrO countries

This section would amend 10 U.S.C. § 2350d, with respect to Weapons System
Partnership Agreements, by deleting subsections (d) and (e) dealing with the applicability of
Chapter 137 and the Arms Export Control Act, respectively. These provisions defeated the very
purpose for which the statute was originally enacted -- to increase flexibility in contracting under
cooperative logistics support agreements with our allies -- and also make the section internally
inconsistent, i.e. the authority provided by paragraphs (a), (b), and (c) are abrogated by the
restrictions of paragraphs (d) and (e). As well, the applicability of Chapter 137 and the Arms
Export Control Act were previously deleted in the recommended treatment afforded cooperative
project agreements by the new requirements contained in consolidated sections 2x21 and 2x31,
above.

2 3 Exec. Order No, 11958, Tan, 18, 1977, as amended by Exuc., Order No, 12.118, Feb. 6, 1979; Exec. Order No,
12163, Sept, 29, 1979; Exec. Order No, 12210, Apr. 16, 1980, Exec, Order No, 12321, Sept. 14, 1981; Exec.
Order No, 12365, May 24, 1982; Exec, Order No, 12423, May 26, 1983; Exec, Order No, 12560, May 24, 1986.
2 4Pub. L, No, 102484, § 1311, 106 Stat. 2442.
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Section 2x34. NATO Airborne Warning and Control System (AWACS) program:
authority of Secretary of Defense

This section retains the authority of the Secretary to waive specified procurement
practices, contained in 10 U.S.C. § 2350e, NATO AWACS Program, through its recently
extended expiration date of September 30, 1993.

Repeal 10 U.S.C. § 2350h. Memorandums of agreement: Department of Defense
ombudsman for foreign signatories

As the role of ombudsman constitutes additional duty for the office concerned, discussions
with the DOD Director of Foreign Contracting revealed little or no substantive use made of the
services of the ombudsman by foreign governments. Other than a perception by the Israeli
Government of a lack of DOD attention to the interests of foreign countries, there appears neither
an interest by other Governments in establishing a reciprocal function, nor a wide-spread problem
requiring a DOD office of ombudsman for foreign signatories. In times of constrained resources,
the Panel did not believe It was appropriate to continue to use DOD funds to unilaterally assist
foreign officials to aid their national contractors to compete with U.S. contractors.
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7.2.1. 10 U.S.C. § 2504 renumbered as § 25311

Defense memoranda of understanding and related agreements

7.2.1.1. Summary of the Law

This section provides that, in the negotiation or implementation of any memorandum of
understanding between the Secretary of Defense, on behalf of the United States, and any foreign
countries related to defense research, development, or production, the Secretary of Defense must
consider the effect of the agreement on the U, S, defense industrial base and solicit comments from
the Secretary of Commerce regarding the commercial effects of such an agreement. The
Secretary of Commerce may seek interagency review and recommend to the President the
renegotiation of existing agreements if there is a belief that the agreement might adversely effect
the international competitiveness of U.S. industry. Such agreements may not be entered into if
the President determines that the agreement has unacceptable adverse effects on U.S. industry.

7.2.1.2. Background of the Law

This section was originally enacted by the DOD Authorization Act for 19892, and has the
same initial legislative history as section 2501. Initially, the section contained language generally
requiring consultation with the Secretary of Commerce on such agreements. Subsequent
amendment by the DOD Authorization Act for 1990 and 19913 specified greater detail in the role
of the Secretary of Commerce in international armaments cooperation agreements, requiring that
the Secretary of Defense consider the effects of such agreements on the U,S, defense industrial
base,

The DOD Authorization Act for 19914 extended the application of this section to include
reciprocal defense procurement agreements as international agreements which also must be
reviewed by the Secretary of Commerce, The section was renumbered by the Defense
Authorization Act of 1993 and placed in the completely revised Chapter 148, renamed "National
Defense Technology and Industrial Base, Defense Reinvestment, and Defense Conversion,.'5

7.2.1.3. Law in Practice

Within DOD, this section is implemented by Part 225 of the Defense Federal Acquisition
Regulation Supplement 6 and DOD Directive 5530.3.7 The latter requires an extensive and
convoluted process for requesting authority to negotiate or conclude international agreements,

1Pub. L, No, 102-484, §§ 4202(a), 106 Stat. 2315, 2659,
2pub. L. No. 100456, § 824-, 102 Stat. 1918, 2019.
3Pub, L. No. 101-189, § 815(a); 103 Stat. 1352, 1500.
4pub. L. No. 101-5 10, § 1453; 104 Stat. 1485, 1694.
5Note 1, supra.
6DFARS Subparts 225,1 through 225,3,
7DOD Dirftive 5530.3, Inltgeat imAl A men , June 11, 1987,
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7.2.1.4. Recommendations and Justification

The Panel has recommended retaining section 2504 as section 2x21 of its proposed
statute, As consolidated, the following changes have been made to section 2504:

I
Amend section 2504 by replacing "memorandum of
understanding" with the phrase "agreement" throughout.

Amend section 2504 throughout by inserting the adjective
"International" before the word "agreement."

The Panel recommends that the term "international agreement" replace the term
"memorandum of understanding" in section 2504 as the latter is merely a type of international
agreement; for included within the general framework of authorized MOUs are the reciprocal
procurement MOUs that have been negotiated over the years between DOD and twenty-one
separate countries. These agreements previously published as Appendix T to the Defense
Acquisition Regulation Supplement are now collectively maintained in a separate DOD volume,8
It would seem that Congress intended to cover the broader scope of international agreements if
the intra-agency review function Is to have its full effect.9  Continued use of the term
"memorandum of understanding," therefore, generates confusion as to the coverage intended by
the statute,

II
Amend section 2504 throughout, in the phrase "research,
development, or production", by striking the word "or" and
by adding the term ", or logistic support" after the word
"production."

For purposes of new subchapter II, International and Cooperative Agreements, the term
"cooperative project" is now defined in section 2x20, The recommended amendment achieves
consistency with section 2x20, because not only does the term as now defined include in-service
support, but also included would be new section 2x33 10 which specifically addresses Cooperative
Logistic Support Agreements.

8Director of Defense Procurement, Rciproc, P[curement Ag ments, Department of Defense, 1992,
91However, international agreements does not include agreements such as Letters of Offer and Acceptance (LOAs)
entered into during cases established under foreign military sales (FMS) practice, DOD Directive 5530,3, June 11,
1987. Note: Letters from John A. Richards, Deputy Assistant Secretary for Industrial Resource Administration,
Department of Commerce, Bureau of Export Administration, dated August 27, and November 9, 1992 requested
that LOAs be included within the definition of international agreements,
10Currently 10 U.S.C. § 2350d.
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7.2.1.5. Relationship to Objectives

Amendment of this statute helps to establish a balance between an efficient process, the
preservation of the national defense technology and industrial base, while ensuring full and open
access to procurement systems intrinsic to international defense trade and cooperation.

7.2.1.6. Proposed Statute

62x21. 12504/EM-I. Defense .-...... 'f .. _-a__'_ e ...-. -- ' -- ,-n--'S........ .. ...... Itenaios

(a) CONSIDERATIONS IN MAKING AND IMPLEMENTING MOS-A"- -A RH k1A =0IINAL
AGREEMENTS,--In the negotiation, renegotiation, and implementation of any existing or proposed
international areement. includhng a memorandum of understanding, .. M.y ewiWiRng Or prFop80d-
egeemefO Felmed to 11. fRO~ d,.m..of .... a.. ndig, between the Secretary of Defense, acting
on behalf of the United States, and one or more foreign countries (or any instrumentality of a
foreign country) relating to research, development, ef production, or.logist &upI of defense
equipment, or to the reciprocal procurement of defense items, the Secretary of Defense shall--

(1) consider the effects of such existing or proposed a of ,..,. dn OF
Feated International agreement on the national defense technology and industrial base of the
United States; and

(2) regularly solicit and consider comments and recommendations from the Secretary of
Commerce with respect to the commercial implications of such maiia.endu .. .
*ela international agreement and the potential effects of such m...a...ndm oA undetand ing or
F slated jiornal agreement on the international competitive position of United States industry.

(b) INTER-AGENCY REVIEW OF EFFECTS ON UNITED STATES INDusTRY. --Whenever the
Secretary of Commerce has reason to believe that an existing or proposed cmoronzum of

nd.e.afe. iR..••M.,.ef-r.. eted . ,ntrationA agreement has, or threatens to have, a significant adverse
effect on the international competitive position of United States industry, the Secretary may
request an inter-agency review of the memran•dum of understanding or- rela,4d international
agreement. If, as a result of the review, the Secretary determines that the commercial interests of
the United States are not being served or would not be served by adhering to the terms of such
existing .m.,..r.andum . . rle. d .•ntrnation•l agreement or agreeing to such proposed
-mem•oandum Or r- ' elated int io agreement, as the case may be, the Secretary shall
recommend to the President the renegotiation of the existing m-m." ndu•. or related intrnationui
agreement or any modification to the proposed memorandum. o.. f unde .... a..,din. OF ,clatd
international agreement that he considers necessary to ensure an appropriate balance of interests.
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(c) LIMITATION ON ENTERING INTO MOOUS xRD RELATED INTERNATIONAL
AGREEMENTS.--An ....... "UM of undcr,. anding or- relted international agreement referred to
in subsection (a) may not be entered into or implemented if the President, taking into
consideration the results of the interagency review, determines that such ffieffffandw-,O-f
under.standing . .rela intemational agreement has or is likely to have a significant adverse
effect on Unicd States industry that outweighs the benefits of entering into or implementing such
meme-cIndum-ef international agreement.
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7.2.2. 10 U.S.C. § 2505 renumbered as § 2532'

Offset policy; notification

7.2.2.1. Summary of the Law

This section provides that the President shall establish a comprehensive policy regarding
defense-related offset agreements in contracts for the sale of U.S. defense items, The policy must
address technology transfer issues, and issues regarding the implementation and effect of such
agreements on the defense industrial base.2

Specifically, the section prohibits memoranda of understanding that would transfer U.S.
defense technology pursuant to an offset where the implementation of such an agreement would
adversely affect the U.S. defense industrial base and result in a substantial domestic financial loss.
An exception is provided where such agreements would strengthen U.S. national security.3

The section further provides that a U.S. firm may protest to the Secretary of Defense a
required technology transfer on the grounds that it would adversely affect the U.S. defense
industrial base and result in significant financial loss. Finally, the section requires notification to
the Secretary of Defense of proposed international sales with offset arrangements exceeding
$50,000,000; and provides definitions of "United States firm" and "foreign firm."

7.2.2.2. Background of the Law

This section was originally enacted by the DOD Authorization Act for 19894 as part of
extensive provisions relating to the defense industrial base. The Sen&te version of that bill
originally assigned these responsibilities jointly to the Secretaries of Defense, Commerce, State,
and Treasury, and the U.S. Trade Representative, 5 In conference, the House receded with an
amendment assigning them to the President, after consultation with the enumerated officials. 6

The conferees noted that the reporting requirements were not intended to duplicate, but rather
incorporate, information already provided by other reporting requirements, such as those
contained in the Defense Production Act.7

1Pub. L. No. 102-484, § 4202(a), 106 Stat. 2315, 2659.

210 U.S.C. § 2505(a).
310 U.S.C. § 2505(b). See also DFARS 225-7307, Implementation of offset arrangements negotiated pursuant to
foreign military sales agreements.
4pub. L, No. 100-456, 102 Stat. 2014.
5S, Rep. No. 100-326, 100th Congress, 2nd Sass, 106.
6H. Rept. 100-989, 100th Congress, 2nd Sess. 430.
750 U.S.C. App. § 2099: as amended by the Defense Production Act Amendments of 1992, Pub. L. No. 102-558,
106 Stat. 4198, which now provide for (1) an annual report on the impact of offsets prepared by the Secretary of
Commerce; (2) a notice requirement for U.S. firms entering into a contract for the sale of a weapons system or
defense-related item to a foreign country or firm if subject to an offset agreement excc•ding $5 million in value;
and (3) consideration of the findings and recommendations of the annual report during bilateral and multilateral
negotiations to minimize the effects of offsets,
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The section was renumbered by the Defense Authorization Act of 1993 and placed in the
completely revised Chapter 148, renamed "National Defense Technology and Industrial Base,
Defense Reinvestment, and Defense Conversion.'"8

7.2.2.3. Law in Practice

Pursuant to the reporting provisions of the statute, as implemented by Executive Order,
the responsibility for submission of annual reports on the impact of offsets has been delegated to
the Director of the Office of Management and Budget.9 Although only two such reports had been
submitted by 1990, deficiencies at the time included a failure to address technology transfer and
the effect of offsets on specific subsectors of the domestic economy. 1.0

The 1991 Report does not correct these deficiencies; ho"'ever, the Report does indicate
that progress toward minimizing the effects of offsets was being made internationally. 11 The
report noted that, within DOD, the issue of offsets was being pursued in the negotiation and re-
negotiation of cooperative agreements and bilateral reciprocal procurement memoranda of
understanding. Also noted was the North Atlantic Treaty Organization's Working Group on
Defense Trade whose efforts have resulted in a draft NATO Code of Conduct in Defense Trade
calling for the elimination of offsets,

7.2.2.4. Recommendations and Justification

Retain section 2505.

The Panel recommended that section 2505 be retained as sections 2x20 (definitions) and
2x22 of the Panel's consolidated chapter on defense trade and cooperation, as it continues to
adequately serve a valid defense acquisition purpose by requiring an analysis by the Secretary of
Defense of the impact of offsets on the defense industrial base.

7.2.2.5. Relationship to Objectives

Retention of this statute helps to establish a balance between an efficient process and the
preservation of the national defense technology and industrial base, while ensuring full and open
access to procurement systems intrinsic to international defense trade arid cooperation.

8 Note 1, s•upp'a,
9Exec. Order No. 1266'1; see also note 5, supra.
10General Accounting Office, Military Ex!3rts. Implementation of Recent Offet Legislation, NSIAD-91-13, Dec.,
1990.
1 1office of Management and Budget, Negotiations Concerning Offsets in Military Exports. .une 21, 1991.
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7.2.2.6. Proposed Statute

§ 2x22. [[29O64321. Offset policy; notification

(a) EsTABLISHMFN OF OFFSET POLICY.--The President shall establish, consistent with the
requirements of this section, a comprehensive policy with respect to contractual offset
arrangements in connection with the purchase of defense equipment or supplies which addresses
the following:

(1) Transfer of technology in connection with offset arrangements.

(2) Application of offset arrangements, including cases in which United States funds are
used to finance the purchase by a foreign government.

(3) Effects of offset arrangements on specific subsectors of the industrial base of the
United States and for preventing or ameliorating any serious adverse effects on such subsectors.

(b) TECHNOLOGY TRANSFER.--(1) No official of the United States may enter into a memorandum
of understanding or other agreement with a foreign government that would require the transfer of
United States defense technology to a foreign country or a foreign firm in connection with a
contract that is subject to an offset arrangement if the implementation of such memorandum or
agreement would significantly and adversely affect the defense industrial base of the United States
and would result in a substantial financial loss to a United States firm,

(2) Paragraph (1) shall not apply in the case of a memorandum of understanding or
agreement described in paragraph (1) if the Secretary of Defense, in consultation with the
Secretary of Commerce and the Secretary of State, determines that a transfer of United States
defense technology pursuant to such understanding or agreement will result in strengthening the
national security of the United States and so certifies to Congress.

(3) If a United States firm is required under the terms of a memorandum of understanding,
or other agreement entered into by the United States with a foreign country, to transfer defense
technology to a foreign country, the United States fim' may protest the determination to the
Secretary of Defense on the grounds that the transfer of such technology would adversely affect
the defense industrial base of the United States and would result in substantial financial loss to the
protesting firm. The Secretary of Defense, in consultation with the Secretary of Commerce and
the Secretary of State, shall make the final determination of the validity of the protesting firm's
claim.

(c) NOTIFICATION REGARDING OFFSETS. --If at any time a United States firm enters into a contract
for the sale of a weapon system or defense-related item to a foreign country or foreign firm and
such contract is subject to an offset arrangement exceeding $50,000,000 in value, such firm shall
notify the Secretary of Defense of the proposed sale. Notification shall be made under this
subsection in accordance with regulations prescribed by the Secretary of Defense in consultation
with the Secretary of Commerce,
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7.2.3. 10 U.S.C. § 2350a

Cooperative research and development projects: allied countries

7.2.3.1. Summary of the Law

The Secretary of Defense is permitted to enter into memoranda of agreement or other
international agreements with major allied countries of the United States for conducting research
and development projects involving defense equipment and munitions as long as the cost
arrangements of the project are equitably shared, In such cooperative projects, U.S, funds may
not be used to procure foreign equipment or services nor may the allied contribution be derived
from U.S, military or economic assistatice grants, loans, or other funding. The statute also
provides authority for side-by-side testing of allied and U.S. conventional defense equipment,
munitions, and technologies by the Deputy Director, Defense Research and Engineering (Test and
Evaluation) in miatisfaection of U,S, military requirements thereby encouraging our major allies to
establish reciprocal programs,

In order to ensure that opportunities for cooperative research and development are
adequately considered at an early stage in the acquisition process, the statute requires DOD to
prepare an arms cooperation opportunities document (previously referred to as CODS; now a part
of the integrated program summary report) for project review by the Defense Acquisition Board,
The Undersecretary of Defense (Acquisition) ensures that the arms cooperation document is an
integral part of the project's Mission Needs Statement,

Provision is made for both the Secretaries of Defense and State to jointly submit
designation, and the criteria for designation, of major non.NATO allies for purposes of entering
into cooperative research and development programs.

7.2.3.2. Background of the Law

Although originally established as the NATO Cooperative Research and Development
Program, 1 this statutory section was added to Chapter 138 of Title 10 by section 931 (a)(2) of the
Defense Authorization Act of 1990-1991,2 It consolidated two previously existing statutes
concerning, respectively, NATO and non-NATO cooperative programs and the two previous
program elements entitled "Foreign Weapons Evaluation" and "NATO Cooperative Development
Testing." Section 1053 of the Defense Authorization Act of 1992-1993 subsequently amended
the statute by inserting language to provide for cooperative and side-by-side testing projects with
other friendly foreign countries as well as major allies of the United States.3 Section 843 of the
Defense Authorization Act of 1993 amended subsection (c) by adding authority for the equitable
sharing of the costs of claims. 4

'Pub. L, No, 99-145, 99 Stat, 741.
2pub, L, No. 101-189, § 931(a)(2), 103 Stat, 1352, 1531.
3Pub, L, No, 102-190, § 1053, 105 Stat. 1290, 1471.
4Pub. L, No, 102-484, § 843, 106 SUdt, 2315, 2468.
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The objective of this statute was to encourage cooperative research and development
projects for conventional defense capabilities among both NATO and non-NATO allies, and
subsequently expanded to include friendly foreign countries.5 In addition to NATO allies, such
ftiendly foreign countries presently include Australia, Egypt, Israel, Japan, and the Republic of
Korea.6 The rationale was that through such cooperative projects duplication of effort would be
avoided, resulting in lower unit costs through an equitable sharing of the research and
development. Where cooperative research and development projects were accompanied by larger
joint production quantities, the supporting rationale was that each participant's overall defense
budget would be enhanced.

7.2.3.3. Law in Practice

This section is implemented by DOD Directive7 and DFARS subpart 225.8.

For many years DOD and the Services relied upon statutory research and development
authorities of the Secretary of Defenses and the military departments9 along with the
constitutional powers of the President to enter into cooperative R&D agreements with other
Governments. Section 23 50a(a) clearly provides authority that DOD formerly inferred from these
authorities; however, use of this authority is subject to certain restrictions which have not applied
to the previously inferred authority,

Cooperative research and development is an important segment of the defense acquisition
process. The criteria DOD utilizes in approving cooperative research and development projects
include: (a) improve current U.S. defense posture and capabilities; (b) secure follow-on support
from within the Service or Agency; (c) demonstrate equity in funding with the allied participant(s)
in a memo'andum of understanding; and (d) address satisfactorily technology transfer and defense
industrial base considerations to ensure sufficient benefits accrue to the U.S, defense industrial
and technology base, 10

While section 2350a specifically authorizes cooperative research and development projects
that improve conventional defense capabilities, there are restrictions on the procurement of
equipment and services under this authority which are not contained in section 2350b. In order to
assure substantial participation in these projects, the restrictions are that funds made available for
any authorized project may not be used to procure equipment or services from any foreign
Government, research organization, or other foreign entity and that military or economic
assistance grants, loans, or other funds may not constitute the allies' contribution to the project,

5Popularly referred to as the "Nunn-Roth-Warner Amendment"; implemented at DFARS 225,871,
6Reeort to Conwtess: The International Cooperative Research and Develooment Program, Office of the Deputy
Under Secretary of Defense (International Programs), Pentagon, Washington, DC, 1992.
7DOD Directive 3100.3. Coooeration with Allies in Research and Development of Defense Equipmen1
810 U.S.C. § 2358,
910 U.SC, §§ 4503, 7203, and 9503,
10Note 6, supra, at pgs. 5-6.
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A consolidation of the two statutes must, of necessity, address the retention of these

restrictions. 11

7.2.3.4. Recommendations and Justification

'I

Amend section 2350a throughout by striking the phrases
"researth and development" and "R&D" after the word
"cooperative" and before the word "project;" and by striking
subclause (h)(i)(1).

By Executive Order, and under provision of section 2350b, 12 the Secretary of Defense has
been delegated the authority to engage in joint production projects under section 27 of the Arms
Export Control Act, This amendment would statutorily recognize the existing delegation and,
consistent with the proposed Panel consolidation of sections 2350a and 2350b, as recommended
below, obviate further need for the duplicative referrals to section 27 of the Arms Export Control
Act.

For purposes of new subchapter II, International and Cooperative Agreements, the term
"cooperative project" is now defined in section 2x20 using the definition presently contained in 10
U.S.C. § 2350i(e). The Panel recommended striking subparagraph (h)(i)(i) of section 2350a as
redundant.

U

Amend subsection (d) by striking in the heading the phrase
"Restrictions on procurement of" and inserting in lieu thereof
the phrase "Acquisition of defense"; and by striking
paragraph (1).

Although the United States has entered into numerous cooperative R&D project.. with its
allies under both the inherent authority cited above and section 27 of the Arms Export Control
Act, the process has not been an easy one, To a greater degree than its allies, the United States
must operate under a number of restrictions [e.g. Arms Export Control Act, the Competition in
Contracting Act, the "Buy U.S." provision of section 2350a(d), among others] that make reaching
agreement with our allies difficult, The United States must insist that such restrictions be
incorporated into any agreement and are complied with, while our partners point out that they are
sovereign nations providing an equitable share of the cost of the project. As such, our allies often
object to our restrictions and, in fact, insist on such offsetting principles as work share
corresponding to cost share -- meaning work in their countries corresponding to their funding
contribution. In the past DOD has overcome such obstacles by applying pressure to our partners

11Memorandum from Lany D. Anderson, LTC, JAGC, Legal Officer, U.S, Army Materiel Command, to William
E. Mounts, DSMC CM-AL, dated I September 1992.
12See analysis for 10 U.S.C. § 2350b, section 7.2.4, of this Chapter.
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and insisting that the prime contractor be charged with dividing the work by applying evaluation
criteria to score how well the, competing prime contractors complied with this requirement.

In those cases funded under section 2350a and its predecessor provisions, the United
States must ensure that all funding goes to U.S, sources and in-house effort, This reduces U.S.
flexibility in negotiating international R&D projects, especially in those situations where the U.S.
equitable share may be greater than those of our allied partners. In the past, as well, when the
U,S. enjoyed a dominant role, pressure could be applied to our allies to get them to accept our
restrictions. In the future, however, this is most likely not going to the case, and to the extent that
greater use is to be made of cooperative projects, the U.S. requires the flexibility to accommodate
the valid concerns and requirements of our partners. Accordingly, the Panel recommends the
repeal of paragraph 2350a(d)(1).

IIll

Consolidate sections 2350a and 2350b as new section 2%31

The Panel recommends the consolidation of sections 2350a with uection 2350b, as new
section 2x3 1, Cooperative Projects: Allied Countries, This consolidation would provide
complete authority and flexibility to the Secretary of Defense to conduct cooperative projects in
Title 10 without the need for reference to section 27 of the Arms Export Control Act, The
authority to conduct cooperative productions projects is added to the authority to conduct
cooperative research and development projects, now in section 2350a, combined with the
flexibility to waive those provisions of U.S, law which may impede the successful execution of
international cooperative projects, as well as other authorities now in section 23 50b,

Conducting cooperative programs solely under the auspices of section 27 of the Arms
Export Control Act ties such projects to that Act and its procedures and sales philosophies, with
the unfortunate result that our partners who jointly fund a cooperative project are often placed in
the position of customers rather than partners. Cooperative project authority outside the Arms
Export Control Act will allow DOD to execute cooperative projects outside the foreign military
sales structure.

While the Panel cannot point to an instance where a cooperative project could not be
concluded because of current restrictions and foreign military sales procedures, there are
numerous instances where our major allies have complained bitterly about the application of U.S,
rules and foreign military sales procedures to jointly funded cooperative projects. 13 To the extent
that DOD is to emphasize cooperative projects in the future, and to the extent that the United
States may no longer be able to impose its requirements as the dominant partner, DOD should be
given greater flexibility to accommodate the requirements of our partners.

"3Anecdotal reference related by Anthony Gamboa, Panel member, concerning his personal experiences dwitig
international cooperative project negotiations on the Multiple Launch Rocket System (MLRS), between France,
Germany, tho United Kingdom, and the United States, and on Autonomous Guided Munitions, bet'een several
NATO member nations, and the experience of the Army in negotiating the Future Tank Malo Armament
Agreement with France, Germany, and the United Kingdom.
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IV

Consolidate definitions contained in clause 2350a(i) into new
section 2W20.

In an effort to streamline and consolidate international defense acquisition statutes into a
new Chapter IXX, Deferne 7Tade and Cooperation, all definitions relative to subchapter II,
International and Cooperafive Agreements, have been relocated to an introductory new section
240, Definitions.

7.2.3.5. Relationship to Objectives

Amendment and consolidation of these sections would establish a balance between an
efficient process with full and open access to the procurement system in international defense
cooperative projects.

7.2.3.6. Proposed Statute

I§a See. 2135O.f.43 . Cooperative r..care" and deveo'pment projects: allied countries

(a) Authority to engage In cooperative P&D-projects

The Secretary of Defense may enter into a memorandum of understanding (or other
formal agreement) with one or more major allies of the United States for the purpose of
conducting cooperative rese.-.h and d--.-lopmnt. projects on defense equipmert and munitions.

(b) Requirement that projects improve conventional defense capabilities

(1) The Secretary of Defense may not enter into a memorandum of understanding (or
other formal agreement) to conduct a cooperative resee-eu-and-. elepme project under this
section unless the Secretary determines that the proposed project will improve, through the
application of emerging technology, the conventional defense capabilities of NATO or the
common conventional defense capabilities of the United States and its major non-NATO allies.

(2) The authority of the Secretary to make a determination under paragraph (1) may only
be delegated to the Deputy Secretary of Defense or the Under Secretary of Defense for
Acquisition.

(c) Cost sharing

Each cooperative r.carch and deelopmen.. project entered into under this section shall
require sharing of the costs of the project (including the coats of claims) between the participants
on an equitable basis.
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(d) Re.t.e.io. s on pF•cS:e•ier of Acquisition of defensc equipment and services

(1) In ordOr to asstire "ustanal partioipntin on the pant of the major aliest of the United

may net be used to proour ..q ipnt or- seoires from any foreign govcnim nt, foreignrcae
O WN, eo o t forein en tt".

(1)(4) A major ally of the United States may not use any military or economic assistance
grant, loan, or other funds provided by the United States for the purpose of making that ally's
contribution to a cooperative fese,,eh and de.vlpmcn. program entered into with the United
States under this section,

(2)(A) Except as provided in subseetien,(e) sbpa.ragraph.• C), chapter 137 of this title
shall apply to .u.h contrcts (rFeA.d to in pragraph (I)) ad . .itc. ci.dcJnt s for the
acquisition of defense equipment and services by the Secretary of Defense, Except to the extent
waived under s.Ib.ee.ieiw^(e" subparaaraph (C) of this subsection or some other provision of law,
all other provisions of law relating to procurement, if otherwise applicable, shall apply to such
contracts entered into by the Secretary of Defense.

(13, (b) When contracting or incurring obligations uRdcr s.ection 27(d) of the Arm,
Expetf-4entt-4-Ae for cooperative projects, the Secretary of Defense may require subcontracts
to be awarded to particular subcontractors in furtherance of the cooperative project.

(,Q (e) (1) Subject to paragraph (2), when entering into contracts or incurring
obligations under se.tion 27(d) of the Arms .. pe4.. ewtel-Ast outside the United States, the
Secretary of Defense may waive with respect to any such contract or subcontract the application
of any provision of law, other than a provision of the Arms Export Control Act or section 2304 of
this title, that specifically--

i•) (A) prescribe procedures to be followed in the formation of contracts;

(t (-) prescribe terms and conditions to be included in contracts;

(W (G) prescribe requirements for or preferences to be given to goods
grown, produced, or manufactured in the United States or in United States Government-owned
facilities or for services to be performed in the United States; or

(xy) (D) prescribe requirements regulating the performance of contracts.

(2) A waiver may not be made under paragraph (1) unless the Secretary determines that
the waiver is necessary to ensure that the cooperative project will significantly further
standardization, rationalization, and interoperability,
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(3) The authority of the Secretary to make waivers under this subsection may be delegated
only to the Deputy Secretary of Defense or the Acquisition Executive designated for the Office of
the Secretary of Defense.

(a-e)l) In carrying out a cooperative project ".de.. seetie. 2, ofthe-+ A...
EW GOMM. , .i Aet, the Secretary of Defense may agree that a participant (other than the United
States) may make a contract for requirements of the United States under the project if the
Secretary determines that such a contract will significantly further standardization, rationalization,
and interoperability, Except to the extent waived under this section or under any other provision
of law, the Secretary shall ensure that such contract will be made on a competitive basis and that
United States sources will not be precluded from competing under the contract,

(2) If a participant (other than the United States) in a cooperative project makes a contract
on behalf of such project to meet the requirements of the United States, the contract may permit
the contracting party to follow its own procedures relating to contracting.

(CA In carrying out a cooperative project, the Secretary of Defense may also agree to the
disposal of property that is jointly acquired by the members of the project without regard to any
laws of the United States applicable to the disposal of property owned by the United States,
Disposal of such property may include a transfer of the interest of the United States in such
property to one of the other governments participating in the cooperative agreement or the sale of
such property. Payment for the transfer or sale of any interest of the United States in any such
property shall be made in accordance with the terms of the cooperative agreement,

W s Nothing in this section shall be construed as authorizing--

(1) the Secretary of Defense to waive any of the financial management responsibilities
administered by the Secretary of the Treasury; or

(2) to waive the cargo preference laws of the United States, including section 2631 of this
title and section 901(b) of the Merchant Marine Act, 1936 (46 U.S.C. App, 1241(b)).

(&)(a) Cooperative opportunities document

(1)(A) In order to ensure that opportunities to conduct cooperative r"Peheland
development projects are considered at an early point during the formal development review
process of the DOD in connection with any planned project of the Department, the Under
Secretary of Defense for Acquisition shall prepare an arms cooperation opportunities document
with respect to tho.t project for review by the Defense Acquisition Board at formal meetings of the
Board,

(13) The Under Secretary shall also prepare an arms cooperaton opportunities
document for review of each new project fnr which a doc.ument known as a Mission Need
Statement is prepared,
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(2) An arms cooperation opportunities document referred to in paragraph (1) shall include
the following:

(A) A statement indicating whether or not a project similar to the one under
consideration by the Department of Defense is in development or production by one or more of
the major allies of the United States,

(13) If a project similar to the one under consideration by the Department of
Defense is in development or production by one or more major allies of the United States, an
assessment by the Under Secretary of Defense for Acquisition as to whether that project could
satisfy, or could be modified in scope so as to satisfy, the military requirements of the project of
the United States under consideration by the Department of Defense,

(C) An assessment of the advantages and disadvantages with regard to program
timing, developmental and life cycle costs, technology sharing, and Rationalization,
Standardization, and Interoperability (RSI) of seeking to structure a cooperative development
program with one or more major allies of the United States.

(D) The recommendation of the Under Secretary as to whether the Department of
Defense should explore the feasibility and desirability of a cooperative development program with
one or more major allies of the United States,

(),(1) Reports to Congress

(1) Not later than March 1 of each year, the Under Secretary of Defense for Acquisition
shall submit to the Speaker of the House of Representatives and the Committees on Armed
Services and Appropriations of the Senate a report on cooperative r..... h and d,. . lopffie.. t
projects under this section, Each such report shall include--

(A) a description of the status, funding, and schedule of existing projects carried
out under this section for which memoranda of understanding (or other formal agreements) have
been entered into; and

(B) a description of the purpose, funding, and schedule of any new projects
proposed to be carried out under this section (including those projects for which memoranda of
understanding (or other formal agreements) have not yet been entered into) for which funds have
been included in the budget submitted to Congress pursuant to section 1105 of Title 31 for the
fiscal year following the fiscal year in which the report is submitted.

(2) The Secretary of Defense and the Secretary of State, whenever they consider such
action to be warranted, shall jointly submit to the Committees on Armed Services and Foreign
Relations of the Senate and to the Committees on Armed Services and Foreign Affairs of the
House of Representatives a report--
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(A) enumerating those countries to be added to or deleted from the existing
designation of countries designated as major non-NATO allies for purposes of this section; and

(B) specifying the criteria used in determining the eligibility of a country to be
designated as a major non-NATO ally for purposes of this section.

()(A)(d)*+) The Secretary of Defense shall notify the Congress each time he
requires that a prime contract be awarded to a particular prime contractor or that a subcontract to
be awarded to a particular subcontractor to comply with a cooperative agreement. The Secretary
shall include in each such notice the reason for exercising his authority to designate a particular
contractor or subcontractor, as the case may be,

O The Secretary shall also notify the Congress each time he exercises a waiver
under subsection (c) and shall include in such notice the particular provision or provisions of law
that were waived.

OM Side-by-side testing

(1) It is the sense of Congress-.

(A) that the Secretary of Defense should test conventional defense equipment,
munitions, and technologies manufactured and developed by major allies of the United States and
other friendly foreign countries to determine the ability of such equipment, munitions, and
technologies to satisfy United States military requirements or to correct operational deficiencies;
and

(B) that while the testing of nondevelopmental items and items in the late state of
the development process are preferred, the testing of equipment, munitions, and technologies may
be conducted to determine procurement alternatives.

(2) The Secretary of Defense may acquire equipment, munitions, and technologies of the
type described in paragraph (1) for the purpose of conducting the testing deacribed in that
paragraph,

(3) The Deputy Director, Defense Research and Engineering (Test and Evaluation) shall
notify the Speaker of the House of Representatives and the Committees on Armed Services and
on Appropriations of the Senate of the Deputy Director's intent to obligate funds made available
to carry out this subsection not less than 30 days before such funds are obligated.

(4) The Secretary of Defense shall submit to Congress each year, not later than March 1, a
report containing information on--

(A) the equipment, munitions, and technologies manufactured and developed by
major allies of the United States and other friendly foreign countries that were evaluated under
this subsection during the previous fiscal year;
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(B) the obligation of any funds under this subsection during the previous fiscal
year; and

(C) the equipment, munitions, and technologies that were tested under this
subsectio,, and procured during the previous fiscal year.

Cj)h) Secretary to encourage similar programs

The Secretary of Defense shall tncourage major allies of the United States to establish
programs similar to the one provided for in this section.

-fiý4efinitiona In ths eet-eei.

(•) Th. tO.. ". peRM..ve .... ... h, and de.elopment p,,j-at ,,. . .

memor-andum of undersaning (Or other formaifl nR8m t tocryot a joint rosearch and
dcyelopmct prOOOgram

(A) to develop new conventional defonoe uimn and munitions; or

(B) to modify eyieing wiilitary equipment to meect United States militar

[Consolidate i1pto new section 2x20.]

(2) The.erm."major ally of the United States" means--

(A) a member nation of the North Atlantic Treaty Organization (oU;',S than the
United States); or

(B) a major non-NATO ally.

(3) The-te-m-"major non-NATO ally" means a country (other than a member nation of the
North Atlantic Treaty Organization) that is designated as a major non-NATO ally for purposes of
this section by the Secretary of Defense with the concurrence of the Secretary of State,
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7.2.4. 10 U.S.C. § 2350b

Cooperative projects under Arms Export Control Act: acquisition
of defense equipment

7.2.4.1. Summary of the Law

As delegated by the Presidentl, the Secretary of Defense (SECDEF) is authorized to
administer cooperative projects carried out under the auspices of the Arms Export Control Act.2

The authority to administer contracts and obligations incurred in such projects is to be generally
covered by Chapter 137 of Title 10 except where SECDEF, in furtherance of rationalization,
standardization, and interoperability (RSI), specifically waives: (a) procedures to be followed in
the formation of contracts; (b) terms and conditions to be included in contracts; (c) requirements
for domestic source restrictions or product/services preferences; or (d) requirements for
regulating the performance of contracts.

SECDEF is further permitted to allow a participant in a cooperative project to contract for
U,S. requirements if a determination is made that the contract will significantly further RSI.
However, if such a contract is contemplated, it must be made on a competitive basis and US.
sources are not to be precluded from competing under the contract unless a waiver has been
granted by SECDEF. As an alternative, the participant is also permitted to follow its own
procedures relating to contracting. Provision in the statute is made for the disposal of property
which is jointly acquired under the project, including transfer or sale of the U.S, interest to the
other participants, without regard to U.S. laws normally applicable to the disposal of U.S.
property.

The only limitations imposed on SECDEF's procurement waiver authority in cooperative
projects are: (1) those financial management responsibilities administered by the Secretary of the
Treasury; and (2) the cargo preference laws of the United States.

7.2.4.2. Background of the Law

The original section was added to Chapter 138 of Title 10 as the "NATO cooperative
projects" provision by section 1102(b)(1) of the Defense Authorization Act of 1986.3 Then
sections 1103(b)(1) and (2)(A) of the Defense Procurement Improvement Act of 19864 amended
the provisions of section 27 of the Arms Export Control Act to extend authority for NATO
cooperative projects to projects with other friendly countries, and was originally codified as the
"Non-NATO cooperative projects" provision limited in scope to Australia, Israel, Japan, and the

IExec. Order No, 11958, Jan. 18, 1977, as amended by Exec. Order No. 12118, Feb. 6, 1979, Exec. Order No.
12163, Sept. 29, 1979; Exec. Order No. 12210, Apr. 16, 1980; Exec. Order No. 12321, Sept. 14, 1981; Exec.
Order No. 12365, May 24, 1982; Exec. Order No. 12423, May 26, 1983; Exec. Order No. 12560, May 24, 1986.
222 U.S.C. § 2767(d).
3Pub. L. No. 99-145, 99 Stat, 710.
4 piub. L No, 99-661, 100 Stat. 3963,3993.
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Republic of Korea. Subsequent amendment by section 931 of the Defense Authorization Act of
1990-1991- merged two existing program element provisions into a single section of Title 10,6
while renumbering this section as 2350b, and adapting the section heading to its current title.

7.2.4.3. Law in Practice

Implementation of cooperative agreements by the SECDEF under DFARS Subpart 225.8
and provisions of section 27 of the Arms Export Control Act specifically permit: (a) the use of
cooperative participant requirements that subcontracts be awarded to particular subcontractors;
(b) agreement that disposal of jointly acquired property be accomplished without regard to
standard U.S, property disposal laws; and (c) waiver of the applicability of certain acquisition
laws during the conduct of the cooperative project. In the latter regard, specific authority is
granted to waive procedures in the formation of contracts, contract terms and conditions,
domestic source restrictions, domestic product preferences, and requirements regulating the
performance of contracts. 7 A comment from the U.S. Navy requested that the waiver authority
under section 2350b should be extended to cooperative projects conducted under the authority of
section 2350a. 8

As well, section 2350b specifically authorizes cooperative research and development
projects, while delegated the SECDEF authority under section 27 of the Arms Export Control
Act recognizes the additional grant to enter into joint production projects, It has always been a
legislative anomaly that the SECDEF was directly authorized to conduct cooperative research and
development projects under provisions of section 2350a; but for the SECDEF to engage in joint
production projects, resort had to be made to delegated 2350b authority derived from section 27
of the Arms Export Control Act.

7.2.4.4. Recommendations and Justification

I

Amend section 2350b by striking paragraph (a)(1) and
paragraph (d)(3); and in paragraph (a)(2), by striking the
phrase "such contracts (referred to in paragraph (1)) entered
into" and iiserting in lieu thereof the phrase "contracts for the
acquisition of defense;" and by redesignating paragraph (a)(2)
as paragraph (2); and by striking throughout the phrase
"under section 27(d) of the Arms Export Coutrol Act."

By Executive Order, the Secretary of Defense has been delegated the authority to engage
in cooperative research and development projects and fulfill the reporting requirements under

5 Pub. L. No. 101-189, 103 Stat, 1352, 1531.
610 U.S.C. § 2350a.
7 10 U.S.C. § 2350b(c)(1).
8Mcmorandum fur the Executive Secretary, DOD Advisory Panel on Streamlining and Codifying Law, from
Victoria M. Herman, Assistant Counsel, Navy International Programs Office, dated 17 September 1992.
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section 27 of the Arms Export Control Act. This amendment would statutorily recognize the
existing delegation; and, consistent with the proposed Panel consolidation of sections 2350a and
2350b recommended below, obviate further need for tht duplicative referral to section 27(d) of
the Arms Export Control Act.

Consolidate sections 2350a and 2350b as new section 2031.

The Panel recommends the consolidation of sections 2350a with section 2350b, as new
section 2x31, Cooperative Projects: Allied Countries. This consolidation would provide
complete authority and flexibility to the Secretary of Defense to conduct cooperative projects in
Title 10 without the need for reference to section 27 of the Arms Export Control Act. The
authority to conduct cooperative productions projects is added to the authority to conduct
cooperative research and development projects, now in section 2350a, combined with the
flexibility to waive those provisions of U.S. law which may impede the successful execution of
intemational cooperative projects, as well as other authorities now in section 2350b.

Conducting cooperative programs solely under the auspices of section 27 of the Arms
Export Control Act ties such projects to that Act and its procedures and sales philosophies, with
the unfortunate result that our partners who jointly fund a cooperative project are often placed in
the position of customers rather than partners. Cooperative project authority outside the Arms
Export Control Act will allow DOD to execute cooperative projects outside the foreign military
sales structure.

While the Panel cannot point to an instance where a cooperative project could not be
concluded because of current restrictions and foreign military sales procedures, there are
numerous instances where our major allies have complained bitterly about the application of U.S,
rules and foreign military sales procedures to jointly funded cooperative projects. 9 To the extent
that DOD is to emphasize cooperative projects in the future, and to the extent that the United
States may no longer be able to impose its requirements as the dominant partner, DOD must be
given greater flexibility to accommodate the requirements of our partners.

7.2.4.5. Relationship to Objectives

Amendincnt and consolidation of this statute would establish a balance between an
efficient process with full and open access to the procurement system in international defense
cooperative projects.

9Note 13, supra, section 7,2.3, of this Report,
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7.2.4.6. Proposed Statute

§;An Beer4' aOS235Ob. Cooperative 1ioseareh and developineat projects: allied countries

(a) Authority to engage in cooperative R.&D-projects

The Secretary of Defense may enter into a memorandum of understanding (or other
formal agreemant) with one or more mnajor allies of the United States for the purpose of
conducting cooperative Fesev1eh and deyelopme~m projects on defense equipment and munitions.

(b) Requirement that. projects improve conventional defense capabilities

(1) The Sec~retary of Defense may not enter into a memorandum of understanding (or
other formal agreement) to conduct a cooperative researoh and dc -lpimienm project under this
section unless the Secretary determines that the proposed project will improve, through the
application of emerging technology, the conventional defense capabilities of NATO or the
conmmon conventional defense capabilities of the United States and its major non-NATO allies.

(2) The authority of the Secretary to make a deternuination under paragraph (1) may only
be dulegated to the Deputy Secretary of Defense or the Under Secretary of Defense for
Acquisition.

(c) Cost sharing

Each cooperative *esw hand de elo # project entered into undei this section shall
require sharing of *'ie costs of the project (includiaig the costs of claims) between the participants
on an equitable ba !s&

(d) Reettictions en prccurcmnto Acquisition Qf defqnse equipment and services

(1) iR- e~dOF'0-t-asure substantial participation en the part of the majcr allies of the United
StatcS in 6oopfratfivc reicerch and daeopme! f,# , uds made avakilable for Bsuch projeets
moy not be used to prcr .quipment or, secries from -an for~eign goerenmznt, foreign r-esear-eh

Wean.~in, or ctheF foreign "etifty

(1)(2) A major ally of the United States may not use any military or economic assistance
grant, loan, or other funds provided by the United States for the purpose of making that ally's
contribution to A cooperative iFeseareh anddeep at program entered into with the United
States under this section.

(2)(A) Except as provided in subeeetien-(e) subparagraph (C, chapter 137 of this
title shall apply to Wallh contract8 (rcferr ed to in pffagraph (1)) entfred into cotatsfrt
acuii~ti9jQof defhnse equipment and servIM by the Secretary of Defense. Except to the extent
waived under emAbseKe*k*-( subparagraph (C) of thil subsection or some other provision nf law,
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all other provisions of law relating to procurement, if otherwise applicable, shall apply to such
contracts entered into by the Secretary of Defense,

(W (b) When contracting or incurring obligations nder.--s eien 27(d oft he A.m
Expef4 Cen'tlr Aet for cooperative projects, the Secretary of Defense :may require subcontracts
to be awarded to particular subcontractors in furtherance of the cooperative project,

(Q (e) (1) Subject to paragraph (2), when entering into contracts or incurring
obligations unde. . .eti.n 27(d) of the A-ms Epon.. Control A outside the United States, the
Secretary of Defense may waive with respect to any such contract or subcontract the application
of any provision of law, other than a provision of the Arms Export Control Act or section 2304 of
this title, that specifically--

() (A) prescribe procedures to be followed in the formation of contracts;

( •B) prescribe terms and conditions to be included in contracts;

Qi (G) prescribe requirements for or preferences to be given to goods
grown, produced, or manufactured in the United States or in United States Government-owned
facilities or for services to be performed in the United States, or

(W (D) prescribe requirements regulating the performance of contracts.

(2) A waiver may not be made under paragraph (1) unless the Secretary determines that
the waiver is necessary to ensure that the cooperative project will significantly further
standardization, rationalization, and interoperability.

(3) The authority of the Secretary to make waivers under this subsection may be delegated
only to the Deputy Secretary of Defense or the Acquisition Executive designated for the Office of
the Secretary of Defense,

02()1) In carrying out a cooperative project und-' . . tien 27 of the Arms
EMP.... .e.elMI.A, the Secretary of Defense may agree that a participant (other than the United
States) may make a contract for requirements of the United States under the project if the
Secretary determines that such a contract will significantly further standardization, rationalization,
and interoperability. Except to the extent waived under this section or under any other provision
of law, the Secretary shall ensure that such contract will be made on a competitive basis and that
United States sources will not be precluded from competing under the contract.

(2) If a participant (other than the United States) in a cooperative project makes a
contract on behalf of such project to meet the requirements of the United States, the contract may
permit the contracting party to follow its own procedures relating to contracting.

W(•(- In carrying out a cooperative project, the Secretary of Defense may also agree to the
disposal of property that is jointly acquired by the members of the project without regard to any
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laws of the United States applicable to the disposal of property owned by the United States.
Disposal of such property may include a transfer of the interest of the United States in such
property to one of the other governments participating in the cooperative agreement or the sale of
such property, Payment for the transfer or sale of any interest of the United States in any such
property shall be made in accordance with the terms of the cooperative agreement.

(fl(-) Nothing in this section shall be construed as authorizing--

(1) the Secretary of Defense to waive any of the financial management responsibilities
administered by the Secretary of the Treasury; or

(2) to waive the cargo preference laws of the United States, including section 2631 of this
title and section 901(b) of the Merchant Marine Act, 1936 (46 U.S.C. App, 1241((b)).

W(-e) Cooperative opportunities document

(1)(A) In order to ensure that opportunities to conduct cooperative Ieeeeh-end
develep projects are considered at an early point during the formal development review
process of the Department of Defense in connection with any planned project of the Department,
the Under Secretary of Defense for Acquisition shall prepare an arms cooperation opportunities
document with respect to that project for review by the Defense Acquisition Board at formal
meetings of the Board,

(B) The Under Secretary shall also prepare an arms cooperation opportunities
document for review of each new project for which a document known as a Mission Need
Statement is prepared,

(2) An arms cooperation opportunities document referred to in paragraph (1) shall include
the following:

(A) A statement indicating whether or not a project similar to the one under
consideration by the Department of Defense is in development or production by one or more of
the major allies of the United States.

(B) If a project similar to the one under consideration by the Department of
Defense is in development or production by one or more major allies of the United States, an
assessment by the Under Secretary of Defense for Acquisition as to whether that project could
satisfy, or could be modified in scope so as to satisfy, the military requirements of the project of
the United States under consideration by the Department of Defense.

(C) An assessment of the advantages and disadvantages with regard to program
timing, developmental and life cycle costs, technology sharing, and Rationalization,
Standardization, and Interoperability (RSI) of seeking to structure a cooperative development
program with one or more major allies of the United States.
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(D) The recommendation of the Under Secretary as to whether the Department of
Defense should explore the feasibility and desirability of a cooperative development program with
one or more major allies of the United States.
W Reports to Congress

(1) Not later than March 1 of each year, the Under Secretary of Defense for Acquisition
shall submit to the Speaker of the House of Representatives and the Committees on Armed
Services and Appropriations of the Senate a report on cooperative NOrcWh and d•;'lopment
projects under this section, Each such report shall include--

(A) a description of the status, funding, and schedule of existing projects carried
out under this section for which memoranda of understanding (or other formal agreements) have
been entered into; and

(B) a description of the purpose, funding, and schedule of any new projects
proposed to be carried out under this section (including those projects for which memoranda of
understanding (or other formal agreements) have not yet been entered into) for which funds have
been included in the budget submitted to Congress pursuant to section 1105 of Title 31 for the
fiscal year following the fiscal year in which the report is submitted.

(2) The Secretary of Defense and the Secretary of State, whenever they consider such
action to be warranted, shall jointly submit to the Committees on Armed Services and Foreign
Relations of the Senate and to the Committees on Armed Services and Foreign Affairs of the
House of Representati',es a report--

(A) enumerating those countries to be added to or deleted from the existing
designation of countries designated as major non-NATO allies for purposes of this section; and

(B) specifying the criteria used in determining the eligibility of a country to be
designated as a major non-NATO ally for purposes of this section,

(_)(-(d-)* The Secretary of Defense shall notify the Congress each time he
requires that a prime contract be awarded to a particular prime contractor or that a subcontract to
be awarded to a particular subcontractor to comply with a cooperative agreement, The Secretary
shall include in each such notice the reason for exercising his authority to designate a particular
contractor or subcontractor, as the case may be,

(B.)(-) The Secretary shall also notify the Congress each time he exercises a waiver
under subsection (c) and shall include in such notice the particular provision or provisions of law
that were waived.

( Side-by-side testing

(1) It is the sense of Congress --

7-105



(A) that the Secretary of Defense should test conventional defense equipment,
munitions, and technologies manufactured and developed by major allies of the United States and
other friendly foreign countries to determine the ability of such equipment, munitions, and
technologies to satisfy United States military requirements or to correct operational deficiencies;
and

(B) that while the testing of nondevelopmental items and items in the late state of
the development process are preferred, the testing of equipment, munitions, and technologies may
be conducted to determine procurement alternatives.

(2) The Secretary of Defense may acquire equipment, munitions, and technologies of the
type described in paragraph (1) for the purpose of conducting the testing described in that
paragraph.

(3) The Deputy Director, Defense Research and Engineering (Test and Evaluation) shall
notify the Speaker of the House of kepresentatives and the Committees on Armed Services and
on Appropriations of the Senate of the Deputy Director's intent, to obligate funds made available
to carry out this subsection not less than 30 days before such funds are obligated.

(4) The Secretary of Defense shall submit to Congress each year, not later than March 1, a
report containing Information on--

(A) the equipment, munitions3, and technologies manufactured and developed by
major allies of the United States and other friendly foreign countries that were evaluated under
this subsection during the previous fiscal year;

(B) the obligation of any funds under this subsection during the previous fiscal
year; and

(C) the equipment, munitions, and technologies that were tenited under this
subsection and procured during the previous fiscal year.

(h Secretary to encourage similar programs

The Secretary of Defense shall encourage major allies of the United States to establish
programs similar to the one provided for in this section.
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7.2.5. 10 U.S.C. § 2350i

Foreign contributions for cooperative projects

7.2.5.1. Summary of the Law

In cooperative projects where the United States participates on a cost-sharing basis,
foreign country or NATO project contributions may be credited to appropriations available to the
appropriate military department as determined by the Secretary of Defense. The use to which
these credits may be applied by the appropriate military departments, including refunds to the
other participants in the cooperative project, is expressly set forth in the statute,

7.2.5.2. Background of the Law

The provision was added to Chapter 138 of Title 10 as a part of the Defense
Appropriations Act of 1992-1993.1 The authority granted under this section facilitates the
efficient conduct of cooperutive projects, The cognizant official may now credit the contribution
of the foreign partner(s) to the proper U,S, appropriation and these funds can then be obligated
and expended in execution of the cooperative project,

7,2.5.3. Law in Practice

Prior to passage of this very recent provision, the practice within DOD was to credit
contributions from foreign participants in a cooperative project to the U.S, Treasury under
miscellaneous receipts provisions; alternatively, DOD sought special enabling legislation to
reprogram such receipts. 2 Former practice also required the use of inventive procurements, such
as establishing trust accounts in the name of the U.S. contracting officer, to allow for the use of a
foreign Government's contribution, By providing authority to directly credit foreign cost-sharing
contributions to the respective military department sponsor, the current statute enhances fiscal
control over cooperative projects within DOD.

7.2.5.4. Recommendations and Justification

I
Retain and consolidate section 2350i in new section 2x21.

By retaining and consolidating the amended provision as paragraph (c) of new section
2x2 1, Defense Memoranda of Understanding and Related International Agreements, the
statutory authority contained in this provifion will continue to facilitate the deposit of foreign
government contributions in cooperative projects to the applicable DOD appropriation account.

1Pub. L, No, 102-190. §1047, 105 Stat. 1290, 1467.
2Memorandum from Mark E. Rosen, CDR, JAGC, Office of the Navy Judge Advocate General, International Law
Division, to Donald Freedman, Executive Secretary, Acquisition Law Panel, dated 12 September 1992.
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H
Consolidate definitions contained in subsection 2350i(c) into
new section 2x20

In an effort to streamline and consolidate international defense acqui3ition statutes into a
new Chapter 1XX, Defense Thade and Cooperation, all definitions relative to subchapter II,
International and Cooperative Agreements, have been relocated to an introductory new section
2x20, Definitions,

7.2.5.5. Relationship to Objectives

Retention and consolidation of this satute streandines the conduct of international
cooperative projects while promoting and encouraging financial integrity with sound and efficient
procurement practices,

7.2.5.6. Proposed Statute

§ 2x21(d) S. '1 3901. Foreign contributions for cooperative projects

(1) (a) Crediting of Contributions,--Whenever the United States participates in a
cooperative project with a friendly foreign country or the North Atlantic Treaty Organization
(NATO) on a cost-sharing basis, any contribution received by the United Stutes from that foreign
country or NATO to meet its share of the costs of the project may be credited to appropriations
available to an appropriate military d,'partment or another appropriate organization within the
DOD, as determined by the Secretary of Defense,

(2) (b) Use of Amounts Credited.--The amount of a contribution credited pursuant to
subsection (a) to an appropriation account in connection with a cooperative project referred to in
that subsection shall be available only for payment of the share of the project expenses allocated
to the foreign country or NATO making the contribution. Payments for which such amount is
available include the following:

(a) (-12)Payments to contractors and other suppliers (including the Department of
Defense and other participants acting as suppliers) for necessary articleti and services,

(b) (Z) Payments for any damages and costs resulting from the performance or
cancellation of any contract or other obligation.

(c) (13) Payments or reimbursements of other program expenses, including program
office overhead and administrative costs.

(d)(4)-Refunds to other participants,
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7.2.6. 10 U.S.C. § 2350c

Cooperative military airlift agreements: allied countries

7.2.6.1. Summary of the Law

If funds have beeti appropriated, and after consultation with the Secretary of State
(SECSTATE), the Secretary of Defense (SECDEF) may enter into cooperative airlift agreements
with any allied government in return for the reciprocal transportation of personnel and cargo of
the military forces of the United States on military aircraft of the allied country, The cooperative
military airlift agreement must, under the agreement: provide for liquidating the accrued credits
and liabilities every three months; secure the same rate of transportation reimbursement for each
party; and ensure that transportation costs of defense articles purchased by an allied country under
the Arms Export Control Act or by direct commercial sale, aro reimbursed at a rate equal to the
full cost of transportation. Peacetime restrictions on cooperative military airlift agreements
include consideration of the military airlifi capacity of both the sending and receiving countries,

In addition to subchapter I, Acquisition and Cross-Servlcing Agreements, Chapter 138,
Title 10, SECDEF may c-nter into military airlift agreements only under authority of this section,
The term allied countries is defined in this section to include members of NATO, Australia, New
Zealand, and any other country designated by SECDEF with the concurrence of SECSTATE.
Cooperative military airlift agreements with NATO subsidiary bodies, however, are not required
to be reciprocal,

7.2.6.2. Background of the Law

This provision was added to Chapter 138 of Title 10 by section 1125(a) of the Defense
Authorization Act of 19831 and has had several subsequent conforming amendments since its
enactrent.2 However, section 1311 of Title 44 of the Defense Authorization Act of 19933
amended the provision to address liquidation of credits by direct payment and expansion of
country coverage under the statute bringing it into conformity with the similar liquidation
provisions contained in 10 U.S.C. § 2345.

7.2.6.3. Law In Practice

The statute is implemented by the U.S, Transportation Command (USTRANSCOM), a
unified command; and, other than its limited statutory country coverage, appears to have
successfully fulfilled its legislative Intent. The statute is the primary authority for engaging in
cooperative military airlift in support of global U.S. operational requirements, USTRANSCOM,

lPub. L. No. 97-252, § 1125(a), 96 Stat. 718, 757.
2Pub. L. No. 99-145, § 1304(b), 99 Stat. 742; Pub. L. No. 100-26, § 7(k)(2), 101 Stat. 284; Pub. L. No. 101-189, §
931 (b)(2), 103 Stat. 1352, 1534-35.
3 PUb. L. No. 102-484, § 1311, 106 Stat. 2315, 2547.
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through its Air Mobility Command component, enters into cooperative military airlift agreements

with eligible countries to facilitate the reciprocal use of airlift assets on a space-available basis.

7.2,6.4. Recommendation and Justification

Retain Section 2350c.

As this section continues to serve a valid purpose and was only recently amended by Title
13 of the Defense Authorization Act of 1993, the Panel recommends retention.

Renumber as section 2x32 of the new Chapter 1XX, Defense Trade and Cooperation;
and, as this section is concerned with cooperative military airlift agreements, move to subchapter
II, Defense Trade and Cooperative Agreements.

7.2.6.5. Relationship to Objectives

Retention of section 2350c, as amended by the Defense Authorization Act of 1993,
promotes and encourages sound and efficient procurement practices,

7.2.6.6. Proposed Statute

& 2x32 z.See.2390. Cooperative military airlift agreements: allied countries

(a) Subject to the availability of appropriations, and after consultation with the Secretary of State,
the Secretary of Defense may enter into cooperative military airlift agreements with the
government of any allied country for the transportation of the personnel and cargo of the military
forces of that country on aircraft operated by or for the military forces of the United States in
return for the reciprocal transportation of the personnel and cargo of the military forces of the
United States on aircraft operated by or for the military forces of that allied country. Any such
agreement shall include the following terms:

(1) The rate of reimbursement for transportation provided shall be the same for each party
and shall be not less than the rate charged to military forces of the United States, as determined by
the Secretary of Defense under section 2208(h) of this title,

(2) Credits and liabilities accrued as a result of providing or receiving transportation shall
be liquidated not less often than once every 3 months by direct payment to the country that has
provided the greater amount of transportation as agreed upon by the parties. Liquidation shall be
either by direct payment to the country that has provided the greater amount of transportation or
by the providing of in-kind transportation services to that country. The liquidation shall occur on
a regular basis, but not less often than once every 12 months.

(3) During peacetime, the only military airlift capacity that may be used to provide
transportation is that capacity that (A) is not needed to meet the transportation requirements of
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the military forces of the country providing the transportation, and (B) was not created solely to
accommodate the requirements of the military forces of the country receiving the transportation.

(4) Defense articles purchased by an allied country from the United States under the Arms
Export Control Act (22 U.S.C. § 2751 et seq.) or from a commercial source under the export
controls of the Arms Export Control Act may not be transported (for the purpose of delivery
incident to the purchase of the defense articles) to the purchasing allied country on aircraft
operated by or for the military forces of the United States except at a rate of reimburserient that
is equal to the full cost of transportation of the defense articles, as required by section 21(a)(3) of
the Arms Export Control Act (22 U.S.C. § 276 1(a)(3)).

(b) Subject to the availability of appropriations, and after consultation with the Secretary of State,
the Secretary of Defense may enter into nonreciptocal military airlift agreements with North
Atlantic Treaty Organization subsidiary bodies for the transportation of the personnel and cargo
of such subsidiary bodies on aircraft operated by or for the military forces of the United States.
Any such agreement shall be subject to such terms as the Secretary of Defense considers
appropriate,

(c) Any amount received by the United States as a result of an agreement entered into under this
section shall be credited to applicable appropriations, accounts, and funds of the Department of
Defense,

(d) Notwithstanding subchapter IMI 1, the Secretary of Defense may enter into military airlift
agreements with allied countries only under the authority of this section,
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7.2.7. 10 U.S.C. § 2350d

Cooperative logistic support agreements: NATO countries

7.Z.7.1. Summary of the Law

Within NATO, the Secretary of Defense may enter into Weapons System Partnership
Agreements with one or more Governments participating in NATO Maintenance and Supply
Organization (NAMSO). The agreement may provide for the transfer of logistics support,
supplies, and services by the United States to NAMSO, or the bcquisition of these items from
NAMSO. Joint management and administrative expenses under such an agreement must be
shared equitably.

The prov;sions of Chapter 137 of Title 10 apply to the acquisition of logistic support
under a Weapon System Partnership Agreement, As well, the Arms Export Control Act applies
, any ransfer of defense articles or services under such an agreement. The Secretary of

Ucfense's authority under this section is in addition to the authorities contained in subchapter I of
Tit,'e 10, Chapter 138.

7.2.7.2. Background of the Law

This provision was originally established pursuant to section 1102 of the Defense
Authorization Act of 1987.1 Subsequent amendments of the section by sections 931(c) and
938(c) of the Defense Authorization Act of 1990-19912 added, for clarification purposes, the
application of Chapter 137 to a Weapons System Partnership Agreements, in addition to the
requisite Arms Export Control Act determinations in transfers of defense articles and services,
Section 843 of the Defense Authorization Act of 1993 amended subsection (c) by adding
authority for the equitable sharing of the costs of claims.3

7.2.7.3. Law in Practice

In practice, the statute provides 'Authority for the Secretary of Defense to enter into
Weapon System Partnership Agreements with NATO countries in furtherance of rationality,
standardization, and interoperability (RSI) and is implemented by DOD Directive. 4 While RSI is
the predominant goal of NATO cooperative logistic support agreements, many European
companies have established a production or logistic support base firom the U.S. technology data
packages destined for NATO logist"-.s planning. While that may enhance the NATO industrial
mobilization base, the Department of Commerce was concerned that not enough attention was
directed toward ensuring that reciprocal international competitiveness be maintained as well.
Their comments specifically reflected that,

lPub. L. No. 99-661, § 1102, 100 Stat. 3816, 3961.
2Pub L. No. 101-189, § 93 1(c) and § 938(c), 103 Stat. !352, 1534, 1539.
3Pub. L, No. 102-484, § 843, 106 Stat, 2442.
4DOD Directive 2000.8 (February 12, 1981).
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. . . as future procurements of new weapon systems decline,
upgrades and modificctions will become more important and
competitive than before. Many of the U.S. developed systems that
are future candidates for upgrade are now in production by
NATO/European consortiums. These consortiums may develop the
capability to compete with U.S. firms on these upgrades world-
wide as a result of cooperative logistics agreements.5

7.2.7.4. Recommendations and Justification

I

Amend section 2350d by striking subsections (d) and (e).

NAMSO is a NATO body established to provide logistics support for the forces of
member nations. Nations desiring to avail themselves of logistics support for their weapons
systems must execute a Weapons System Partnership Agreement under NATO procedures. Prior
to enactment of this statutory procedure, the United States was unable to participate in these
agreements because the authority for pre-funding required by NAMSO was unavailable and
because of the strictures present in the application of Chapter 137 and the Arms Export Control
Act to purchases from NAMSO. Accordingly, the original authority to enter into Weapons
System Partnership Agreements made no reference to the applicability of Chapter 137 and the
Arms Export Control Act; and under this framework, the United States could successfully enter
these agreements. The addition of subsections (d) and (e) for clarification purposes was counter-
productive because the paragraphs serve to defeat the very purpose for which the statute was
originally enacted. They also make the section internally inconsistent, because the authorities
provided by subsections (a), (b), and (c) are abrogated by the restrictions of subsections (d) and
(e). The Panel therefore .ecommends that subsections (d) and (e) be deleted.

Renumber as section 2x33 of the new Chapter 1XX, Defense Trade and Cooperation;
and, as this section is concerned with cooperative logistic support agreements, move to
subchapter II, International and Cooperative Agreements.

= II

Consolidate definitions contained in subsection 2350d(c) into
new section 2x20.

In an effort to streamline and consolidate international defense acquisition statutes into a
new Chapter I XX, Defense Trade and Cooperation, all definitions relative to subchapter II,
International and Cooperative Agreements, have been relocated to an introductory new section
2x20, Definitions.

5Letter from John A. Richards. Deputy Assistant Secretary for Industrial Resource Administration, Department of
Comreierce, Bureau of Export Administration. dated August 27, 1992
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7.2.7.5. Relationship to Objectives

Amendment of this statute would establish a balance between an efficient process and full
and open access to the procurement system in international defense cooperative logistic support
agreements,

7.2.7.6. Proposed Statute

_2x3 See.2315d. Cooperative logistic support agreements: NATO countries

(a) General authority

(1) The Secretary of Defense may enter into bilateral or multilateral agreements known as
Weapon System Partnership Agreements with one or more governments of other member
countries of NATO participating in the operation of the NATO Maintenance and Supply
Organization. Any such agreement shall be for the purpose of providing cooperative logistics
support for the armed forces of the countries which are parties to the agreement. Any such
agreement--

(A) shall be entered into pursuant to the terms of the charter of the NATO
Maintenance and Supply Organization; and

(B) shall provide for the common logistic support of a specific weapon system
common to the participating countries.

(2) Such an agreement may provide for--

(A) the transfer of logistics support, supplies, and services by the United States to
the NATO Maintenance and Supply Organization; and

(B) the acquisition of logistics support, supplies, and services by the United States
from that Organization.

(b) Authority of Secretary

Under the terms of a Weapon System Partnership Agreement, the Secretary of Defense--

(1) may agree that the NATO Maintenance and Supply Organization may enter into
contracts for supply and acquisition of logistics support in Europe for requirements of the United
States, to the extent the Secretary determines that the procedures of such Organization governing
such supply and acquisition are appropriate; and
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(2) may share the costs of set-up charges of facilities for use by the NATO Maintenance
and Supply Organization to provide cooperative logistics support and in the costs of establishing a
revolving fund for initial acquisition and replenishment of supply stocks to be used by the NATO
Maintenance and Supply Organization to provide cooperative logistics support.

(c) Sharing of administrative expenses

Each Weapon System Partnership Agreement shall provide for joint management by the
participating countries and for the equitable sharing of the administrative costs and costs of claims
incident to the agreement,

(d) Suppledent aeutheoteF44
Emcept as uthorwise p Sevided in this sCefiOi, ihs p ray 137 of this title apply to

a contraet entcrcd intobyteOFOR C fes e h eusfeoflgfi upnadF

weape Ss-*mP&tentW AgeekA.

Any #anfief of defense aftieles er- defcnse sernioes to a mcmber coun"r of thc North Mtantie
Theaty Or-ganization or to the NATO Main~tenanoe and SUPPlY OrganiZatiOn for the purposes o
Weapon -System--Pwanership Agreement sh-all be carried oUt in accordance with this chatptSr &nd
the~ssxen.rentAeN2otn4S-I~2 744-etq+

(d)Ef) Supplemental authority

The authority of the Secretary of Defense under this section is in addition to the authority
of the Secretary under subchapter I and any other provision of law,
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7.2.8. 10 U.S.C. § 2350e

NATO Airborne Warning and Control system (AWACS)
program: authority of Secretary of Defense

7.2.8.1. Summary of the Law

In conjunction with the execution of the AWACS Memorandum of Understanding, the
Secretary of Defense (SECDEF) may waive reimbursement for the cost of auditing, quality
assurance, codification, inspection, contract administration, acceptance testing, certification
services, planning, programming, and management services. In addition, SECDEF has the
authority to waive any administrative services surcharge otherwise chargeable; and may assume
contingent liability for (a) program losses resulting from the gross negligence of any contracting
officer of the United States; (b) identifiable taxes, customs duties, and other charges levied within
the United States on the program; and (c) the United States' share of the unfL~nded termination
liability. Contract authority under this section is limited to program funds appropriated for a
particular fiscal year.

7.2.8.2. Background of the Law

The AWACS provision was enacted as section 932 of the Defense Authorization Act of
1990/19911 and originally was due to expire on September 30, 1991, The section has been
subsequently amended to provide for a new expilation of September 30, 1993.2 The statute was
enacted in order to provide requisite authority for the U.S. Air Force, in acting as agent for
NATO, to employ U.S. Government acquisition practices.

7.2.8.3. Law in Practice

By providing the requisite authority for the US. Air Force to act in the capacity as
executive agent for NATO Airborne Early Warning and Control Programme Management
Organization (NAPMO), the statute was a required tenet to the successful execution of the
NATO AWACS modernization program. The program began with the award of a contract to
upgrade the computer configuration of the NATO E-3 aircraft fleet. An addendum to the
AWACS Memorandum of Understanding, as executed between the Parties and providing for the
further modernization of the AWACS to enable NATO to maintain commonalty with the U.S.
fleet of AWACS, necessitates the continued retention of the statutory authority provided the
Secretary of Defense by this section. 3

IPub. L. No. 101-189, § 932(a)(1), 103 Stat. 1352, 1536-37.
2pub. L. No. 102-190, §105 1, 105 Stat. 1290, 1470.
3Fax Message from Kannan Ganesan to Judy Momchouse, Boeing Defentse & Space Group, dated 9/29/92.
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7.2.8.4. Recommendation and Justification

Retain section 2350e.

The authority provided the Secretary of Defense by the statute exemplifies the requirement
for program specific waiver flexibility fundamental to the successful execution of a multilateral
collaborative project and, therefore, the Panel recommends its retention.

Renumber as section 2x34 of the new Chapter 1XX, Defense Trade and Cooperation;
and, as this section is concerned with a specific cooperative project agreement, move to
subchapter II, Defense Trade and Cooperative Agreements.

7.2.8.5. Relationship to Objectives

Retention of this statute establishes a balance between an efficient process and full and
open access to the procurement system in an international collaborative project,

7.2.8.6. Proposed Statute

S.2 ee. 236e. NATO Airborne Warning and Control System (AWACS) program:
authority of Secretary of Defense

(a) Authority Under AWACS program

The Secretary of Defense, in carrying out an AWACS memorandum of understanding,
may do the following:

(1) Waive reimbursement for the cost of the following functions performed by personnel
other than personnel employed in the United States Air Force Airborne Warning and Control
System (AWACS) program office:

(A) Auditing.
(B) Quality assurance,
(C) Codification,
(D) Inspection,
(E) Contract administration.
(F) Acceptance testing.
(G) Certification services.
(H) Planning, programming, and management services.

(2) Waive any surcharge for administrative services otherwise chargeable.

(3) In connection with that Program, assume contingent liability for --
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(A) program losses resulting from the gross negligence of any contracting officer
of the United States;

(B) identifiable taxes, customs duties, and other charges levied within the United

States on the program; and

(C) the United States share of the unfunded termination liability,

(b) Contract authority limitation

Authority under this section to enter into contracts shall be effective for any fiscal year
only to such extent or in such amounts as are provided in appropriation Acts,

(c) Definition

In this section, the term "AWACS memorandum of understanding" means--

(1) the Multilateral Memorandum of Understanding Between the North Atlantic Treaty
Organization (NATO) Ministers of Defense on the NATO E-3A Cooperative Programme, signed
by the Secretary of Defense on December 6, 1978;

(2) the Memorandum of Understanding for Operations and Support of the NATO
Airborne Early Warning and Control Force, signed by the United States Ambassador to NATO on
September 26, 1984;

(3) the Addendum to the Multilateral Memorandum of Understanding Between the North
Atlantic Treaty Organization (NATO) Ministers of Defense on the NATO E-3A Cooperative
Programme (dated December 6, 1978) relating to the modernization of the NATO Airborne Early
Warning and Control (NAEW&C) System, dated December 7, 1990; and

(4) any other follow-on support agreement for the NATO E-3A Cooperative Programme.

(d) Expiration

The authority provided by this section expires on September 30, 1993.
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7.2.9. 10 U.S.C. § 2350h

Memorandums of agreement: Department of Defense ombudsman
for foreign signatories

7.2.9.1. Summiry of the Law

The Secretary of Defense is required to designate an offi'riall to act as the DOD
ombudsman, on behalf of foreign Governments who are parties to memoranda of agreement with
the United States, concerning acquisition issues under the jurisdiction of the Secretary of Defense,

7.2.9.2. Background of the Law

This provision was added to Chapter 138 of Title 10 by section 1452(a)(1) of the Defense
Authorization Act of 19912 in order to address periodic and frequent problems involving foreign
contractors attempting to perform work for DOD. At the initiative of the Israeli Government, the
statute was meant to obviate bureaucratic delays and demands that often had the practical effect
of eliminating a foreign contractor from a competition. Since such actions effectively resulted in
erecting non-tariff barriers to international defense trade, the ombudsman was intended to help
foreign officials in aiding their contractors to meet the procedures and requirements of the U.S.
defense contracting system.

7.2.9.3. Law in Practice

The office of ombudsman for foreign signatories was established for the benefit of foreign
countries doing business with the DOD and doea not appear to enhance domestic defense
acquisition procedures. The statutory designation of an ombudsman, other than unilaterally
trouble-shooting the implementation of reciprocal procurement agreements, generally serves no
other purpose than a collateral, additional duty. In fact, our allies have not reciprocally appointed
similar ombudsmen in their respective countries pursuant to these procurement agreements
apparently rationalizing that U.S. industry does not need them. 3 Although U,S. Government
acquisition laws and regulations provide an unparalleled freedom of access and information to
foreign governments and their industry, many of these same foreign Governments do not
reciprocate in kind, thus leaving US. industry at a competitive disadvantage internationally.

IDeputy Director, Foreign Contracting, Office of Director of Defense Procurement,
2Pub. L. No. 101-510, § 1452(a)(1), 104 Stat. 1485, 1693-94,
3Letter from John A. Richards, Deputy Assistant Secretary for Industrial Resource Administration, Department of
Commerce, Bureau of Export Administration, dated August 27, 1992
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7.2.9.4. Recommendation and Justification

Repeal section 2350h.

As tU role of ombudsman constitutes additional duty for the office concerned, discussions
with the DOD Director of Foreign Contracting revealed little or no substantive use by foreign
Governments of the services of the ombudsman. Other than a perception by a foreign
government of a lack of DOD attention to the interests of foreign countries, there appears neither
an interest by other governments in such a function, nor a wide-spread problem requiring an office
of ombudsman for foreign signatories. In times of constrained resources, the Panel did not
believe it was appropriate to continue to use DOD funds to unilaterally assist foreign officials to
aid their national contractors to compete with U.S. contractors.

7.2.9.5. Relationship to Objectives

Repeal of this section streamlines the defense acquisition process particularly in times of
constrained resources.
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7.2.10. 10 U.S.C. § 7344

Suspension of construction in case of treaty

7.2.10.1. Summar of the Law

This section allows the President to suspend authorized naval aircraft construction in the
event of a treaty for the limitation of naval arms.

7.2.10.2. Background of the Law

This section was originally passed in 19381 and codified in 1956. It was passed as a
response to the expiration of the Washington Treaty of 1922 and the London Treaty of 1930
limiting naval arms. Congress sought to give the President explicit power to conclude a quick
treaty with the rearming nation of Japan.2

7.2.10.3. Law in Practice

According to comment from the Naval Air Systems Command, this section is completely
outdated and has never been used.3

7.2.10.4. Recommendation and Justification

Repeal section 7344.

The Naval Air Systems Command stated that this section is a historical anachronism and
should be deleted; and that to their knowledge it has never been cited, used, or referred to, and is
of no utility or relevance today.4 As this section addresses the President's treaty authority which
is already provided for in the U.S. Constitution, 5 there would appear to be no need fol
codification of this power under Title 10. The DOD General Counsel's Office concurred with the
comment of the Naval Air Systems Command;6 and the Panel therefore recommended repeal of
this section.

7.2.10.5. Relationship to Objectives

Repeal of this provision will streamline the body of defense acquisition laws.

IMay 17, 1938, ch. 243, § 9, 52 Stat. 403.
2 S. Rep. No. 1611, 75th Cong., 3d Se.w (1938).
31nformation received from Lou Sadler, Esq., Office of Counsel, Naval Air Systems Command, verbally to B.
Capshaw, Esq., Acquisition Law Task Force, on March 2, 1992.
41d.
5U.S. Const., rWt, II, § 2.
61nformation received from John McNeil, Esq., DOD Office of General Counsel (International), verbally to B.
Capshaw, Esq., Acquisition Law Task Force, on March 3, 1992.
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7.2.11. 50 U.S.C. App. §§ 2061 through 2170

Defense Production Act of 1950

7.2.11.1. Summary of the Law

As originally enacted, the Defense Production Act of 1950 (DPA) contained seven titles:

* Title I: Priorities and Allocations
• Title II: Authority to Requisition
* Title III: Expansion of Productive Capacity
* Title IV: Price and Wage Stabilization
* Title V: Settlement of Labor Disputes
• Title VI: Control of Consumer and Real Estate Credit
* Title VII: General Provisions.

Titles IV and V were terminated on April 30, 1953; and Titles II and VI were terminated

on June 30 of the same year. The remaining titles still in effect are I, III, and VII.

Title I: Priorities and Allocations

Title I empowers the President to demand and receive priority handling of U.S.
Government purchase orders for defense related products and materials. This requires (1)
contracts or orders involving certain defense energy programs be accepted and carried out on a
priority status over all other contracts or orders; and (2) allocation of materials and facilities be
done in such a way as to promote approved programs.

The Office of Industrial Mobilization within the Department of Commerce has the
responsibility for developing, coordinating, and administering a system of priorities to execute the
Title I provisions for industrial items. To accomplish this, a Defense Materials System (DMS)
and Defense Priorities System (DPS) have been established.

The DMS and DPS are complementary programs designed to expand quickly in the event
of a national emergency, DMS is a specialized program limited to four materials (copper,
aluminum, steel, and nickel alloys), while DPS is a general priority program relating to a wide
variety of undesignated products and materials. Priority ratings are designated either DO or DX.
All DO orders have priority over unrated orders. DX rated orders receive the highest priority and
take precedence over DO orders and unrated orders.

A company which receives a rated order must adjust its operations to fill that order by its
required deiivery date, All rated orders must be accepted and criminal penalties may be imposed
if a company willfully violates the provisions of the DPA.
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Title M11 Expansion of Productive Capacity and Supply

This Title empowers the President to expand industrial capacity to meet present and future
defense requirements, Specifically this Title provides for:

(1) guaranteeing private sector loans to expedite production and deliveries or services;

(2) directing government loans to private business for expansion of capacity, the
development technological processes, or the production of essential materials;

(3) purchasing or committing to purchase, metals, minerals, and other materials for
government use or resale to encourage exploration, development, and mining of key minerals and
metals;

(4) authorizing installation of additional equipment, facilities, processes, or improvements
to plants, factories, and other facilities, both government and commercial,

The President has delegated responsibility to the Department of Interior for programs for
all non-fuel minerals which gives that department authority over mines, refineries, and other areas
of production,

Title VII: General Provisions

This Title contains several provisions for industrial preparedness under the DPA,

Yoluntaa Agreements:

Under Title VII, the President or his representatives may enter into voluntary agreements
with business and industry leaders to expand the nations industrial output. Under this Title any
consultations and agreements among contractors are immune from antitrust violations.

National Defense Executive Reserve (MDER):

The NDER is composed of individuals with considerable executive experience who
undergo special training in order to fill important federal functions in the event of an increased
threat to our national security, These executives would be part of emergency agencies with
authority to manage defense needs under crisis conditions. Membership in the NDER is limited to
3 year terms and is voluntary.

Cost Accounting Standards Board (CAS):

The current CAS board was established as part of the Office of Federal Procurement
Policy Act Amendments of 1988.1 The Board has the authority to promulgate cost accounting
standards to be used by all executive agencies, contractors and subcontractors in procurement

tPub. L. No. 100-679, §5(a), 102 Stat. 4063.
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contracts as well as regulations necessary to implement those standards, The Board is also
required to make an annual report to Congress and to receive appropriations necessary for its
operation.

Joint Committee on Defense Production:

Between 1950 and 1977 this committee held hearings and prepared studies on defense
preparedness. Based upon its recommendations in the mid-1970s, the Federal Emergency
Management Agency was created. However, the Joint Committee was discontinued in 1977.

Sections within the DPA applicable to defense trade and cooperation are 10 U.S.C. §
2099, Annual Report on Impact of Offsets, and 10 U.S.C. § 2170, Authority to Review Certain
Mergers, Acquisitions, and Takeovers, also known as the Exon-Florio Amendment.

7.2.11.2. Background of the Law

In July of 1950, President Harry S. Truman called upon Congress to enact legislation to
handle the economic mobilization problems created by the Korean War. The President
recommended that the changes allow for expanded military requirements while iilso taking care of
civilian needs,

Bills were introduced and passed in both the House and Senate, The differences were
resolved in conference and the Defense Production Act of 1950 was signed into law on
September 8, 1950.2 As originally enacted, the DPA provided for virtually all mobilization
measures taken during the Korean War. The various finctions and responsibilities for
implementing the DPA were assigned to various government agencies,

The DPA expired on October 20, 1990, Lowever, "DOD was able to obtain needed
supplies from contractors on a voluntary basis during Operation Desert Storm notwithstanding
the lapse of the DPA,"3 An executive order was signed by the President on January 8, 1991, and
gave limited emergency authority to obtain prompt delivery of products to meet DOD needs
during the gap between lapse and renewal of the Act.

A short term extension of the DPA was signed into law of August 17, 1991, and expired
on September 30, 1991.4 Another extension ended in March 1992, The DPA was again
reinstated and finally signed into law on October 28, 1992; making the DPA retroactive during the
time of its lapse, 5 Changes made to the DPA were an effort to bring this Cold War legislation
into the post Cold War era. Congressman Tom Carper of Delaware spoke about the changes to
the DPA during floor discussion on October 5, 1992.

250 U.S.C. App, §§ 2061 through 2170.
3H. Rept. 208, 102nd Cong., (lIst Sess,, 1991).
4H. Rept. 1028, 102nd Cong., (2nd Sosn. 1992).
5H. R, Conf, Rept, 1028, 102nd Cong., (2nd Scss,, 1992),
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First, recognize the need to transition our defense industrial base
into a competitive civilian industry by promoting the production of
dual-use technologies;

Second, ensure reliable supplies of critical technology items and
components;

Third, prohibit anyone who is found to have fraudulently used
"made in America" labels on products from getting contracts under
the Defense Production Act, .. ;

Fourth, provide for a top-to-bottom review of Federal programs to
ensure they are all geared toward the preservation of this Nation's
defense industrial base; and

Fifth, require the President to conduct a review of foreign efforts to
undermine U.S. technological leadership through coordinated
acquisitions of U.S. technology firms or industrial espionage.

In addition, the new DPA requires that all projects receiving DPA assistance be testWWI for
production if the producer so requests, thus strengthening the link between assistaric J and
marketplace performance. It also sets up an information system to perform production F nclysis
and identify potential problems, such as dependence on foreign sources,6

Congressman Carper went on to express the view that the re-authorized DPA "is a real
step forward in our efforts to shore up US. competitiveness in industry and to ensure that our
industrial base is capable of providing essential materials to ensure our national security both in
peacetime and emergency. The bill has been years in the works, and has improved with age."

Specifically with regard to reporting on the impact of offsets, section 2099 now provides
for (1) an annual report on the impact of offsets prepared by the Secretary of Commerce; (2) a
notice requirement for U.S. firms entering into a contract for the sale of a weapons system or
defense-related item to a foreign country or firm if subject to an offset agreement exceeding $5
million in value; and (3) consideration of the findings and recommendations of the annual report
during bilateral and multilateral negotiations to minimize the effects of offiets.7

Section 5021 of the Omnibus Trade and Competitiveness Act of 1988 enacted 50 U.S.C.
App. 2170 (Exon-Florio Amendment) which entitles the President, in the interests of national
security, to block or restructure a proposed merger, acquisition, or takeover of a U.S. company
by a foreign entity,8 The statute is premised on a procedure of voluntary notification in mergers,

6 Congreu authorized $10 million for this information system.
7Defense Production Act Amendments of 1992, Pub. L. No. 102-558. 106 Stat. 4198.
831 C.F.R. Part 800; The Presidential review process entails: (1) the conduct of a confidential ihwestigation by the
Committee on Foreign Investment in the United States (CFIUS) [established by Exec, Order No, 118581, (2)
appropriate action by the President "to susend or prohibit any acquisition, merger, or takeover"; (3) supported by
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acquisitions, or takeovers involving prospective foreign ownership. Following passage of Exon-
Florio, there have been several studies conducted by the General Accounting Office (GAO)
concerning federal data collection on foreign investment in the United States,9 and the extent of
foreign participation in the Strategic Defense Initiative Program. 10

7.2.11.3. Law in Practice

Title I, the DPS/DMS program, is widely used in acquisition of items for the use of DOD.
The majority of contracts are rated DO, with a much smaller percentage rated DX, the highest
status which requires Presidential approval. The priority and allocation system, in addition to its
regular use, continues to serve as an "insurance policy" in the event that the outbreak requires
expeditious delivery of needed material.

The programs that constitute Title III, which establish domestic production capacity for
materials considered essential for national security, are considered a key element of the defense
drawdown. The provisions of Title III will be instrumental in mestarting needed production
capacity or maintaining it in the event of war.

The miscellaneous programs that constitute Title VII operate with varying degrees of
effect on DOD. Several, most notably section I 11, interact with the other titles. Section 111
gives authority for appropriations to be used for Title III.

Specifically concerning the implementation of Exon-Florio, however, testimony in 1990
revealed: 11

,,. At the present time, notifications are coming in to CFIUS at the
rate of 350 a year. Some 350 filings annually would represent, we
estimate, around 50 percent of annual acquisitions valued at more
than $1 million. This is a fairly large proportion, though perhaps
not inappropriately so in view of the interplay and dynamics of
technology, the economy and defense.

To date, CFIUS has gone to the investigation stage seven times. In
two of those cases, notification was withdrawn with CFIUS
permission and one investigation is in progress. Four cases have
reached the President's desk for decision. In only one of those

findings based on "credible evidence" that "the foreign interest exercising control might take action that threatens
to impair the national security" and that no other provision of law can adequately address the situation; and (4)
after considering various enumerated factors relating to domestic industrial production.
9 General Accounting Office, Foreign Investm].ent. Federal Data Collection on Forcign Investment in the United
5= GAO/NSIAD-90-25BR, October 1989.

General Accounting Office, Strategic Defense Initiative Program. Extent of Foreign Participation GAO/NSIAD
90-2, February 1990,
1 ITestimony of the Honorable Charles H. Dallars, Assistant Secretary of the Treasury for International Affairs,
before the Subcommittee on Commerce, Consumer Protection, and Competitiveness of the Committee on Energy
and Commerce, U.S. Senate, Mar, 13, 1990.
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cases has the President exercised his statutory authority to prohibit
a foreign acquisition .... 12

Related GAO testimony at the time, from the defense industrial security perspective, 13

highlighted procedural weaknesses in the practice of granting Special Security Agreements
(SSAs). 14 These agreements were initiated in 1984 to permit U.S. firms that are foreign owned,
controlled, or influenced (FOCI) to continue to work on classified defense contracts.15 Under
DOD policy SSAs are limited to contracts whose classification level does not exceed the Secret
level, provided the FOCI emanates from a country with which the United States has a bilateral
industrial security arrangement.

Most recently, however, a major CFIUS investigation resulted in a proposed sale of a U.S.
firm to a foreign Government-owned firm being withdrawn. The proposed sale of the missiles
division of the LTV Aerospace and Defense Company to the Thomson-CSF firm, which is 58%
owned by the French Government, would have involved access to highly classified or "proscribed
information." 16 The specter of a potentially blocked sale raised much international concern that
was assuaged only by the voluntary withdrawal by Thomson-CSF from the proposed purchase.

Based on the LTV-Thomson scenario, and on the studies and testimony discussed above,
the Defense Authorization Act of 1993 enacted new provisions to address this type of foreign
investment in the future. 17 Two of the provisions focus on entities controlled by foreign
governments and specifically prohibit: (1) the purchase, by an entity controlled by a foreign
government, of certain U.S. defense contractors that perform DOD or Department of Energy
(DOE) national security contracts requiring access to proscribed information; and (2) the award
of ceritain DOD/DOE national security contracts to an entity controlled by a foreign Government,
The third provision directs DOD/DOE to develop a database helpful to CFIUS under section 721
of the Defense Production Act,

12The one Presidential prohibition was the divestment order issued in the China National Acro-Technology Import
and Export Company's (CATIC) acquisition of MAMCO Manufacturing, Inc. (MAMCO), a U.S, company -
February 1990.
13Exec. Order No. 10865, 32 C.F.R. Part 155, and DOD Directive 5200,2-R.
14Statement for the Regord, National Security and International Affairs Division, GAO, for the Committee on the
Armed Services, House of Representatives, March 21, 1990. The procedural weaknesses noted included: (1)
interim security arrangements prior to a formal SSA were deficient in that new contracts were awarded during the
period and the period itself was extending up to a year or more; (2) incomplete or inadequate supporting
Justifications, pursuant to the Services implementing regulations, citing need for a product or service that is
mission-critical, cannot be obtained in sufficient quantity from (,.S.-owned sources, and involved a unique product
or technology; (3) inadequate determinations that the risks of FOCI can be negated or reduced to an acceptable
level; and (4) that DOD policies requiring outside directors of the FOCI firm to be DOD watchdogs were
inadequately documented in practice.
151d, at pg. 1, it was noted that "In practice, under an SSA, the foreign firm is permitted to retain a minority
psition on the U.S. firm's board of directors,"6 Characterized by the DOD Acting General Counsel in Congressional testimony as "sensitive eonougli to generally
prohibit roweign nationals and representatives of the foreign interest from having access to it". S. Rep. No. 3114 at
p, 234.

1Pub. L. No. 102-484, §§ 835-838, 106 Stat. 2315, 2461-66.
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In comments to the Panel, the Navy expressed support for the rew provisions because
they strengthened the overall Exon-Florio regime and will provide CF1US a more structured
framework, 18 The remaining deficiency in the process was cited as:

the definition of a "control" transaction in Exon-Florio remains
flawed (from a DOD perspective) since it permits far too many
[true corporate] "control" transactions to proceed forward without
scrutiny.

7.2.11.4. Recommendation and Justification

No action on sections 2061 through 2170.

Although these sections apply to the procurement of defense goods and services, the
determination was made that this section was predominately production planning related and,
therefore, not within the primary defense acquisition purview of the Panel's statutory mandate,
The current DPA program was only signed into law on October 28, 1992, While the reach of the
DPA was expanded with this latest authorization, it is still far too early to identify the possible
effects, both positive and negative, to the DOD procurement system. Thus, while the DPA is a
significant statute, it has very recently received full consideration by the Congress,

7,2.11.5. Relationship to Objectives

The Panel believes that while this section has a tangential relationship to DOD acquisition,
action on this statute would not further the objectives of the Panel.

18Mcmorandum from Mark E. Rosen, CDP, JAGC, Office of the Navy Judge Advocate General, International Law
Division, to Donald Freedman, Executive Socretary, Acquisition Law Panel, dated 11 October 1992,
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7.3. Acquisition. Cross-Servicine Aereements. and Standardization

7.3.0. Introduction

The genesis for the present subchapter I, Acquisition and Cross-Servicing Agreements, of
Chapter 138 of Title 10 was the North Atlantic Treaty Organization Mutual Support Act of 1979
(NMSA),1 enacted to simplify the interchange of logistic support, supplies, and services between
the United States, the NATO countries, and NATO subsidiary bodies, thus contributing to the
readiness of U.S. and allied armed forces deployed in Europe and adjacent waters,

Prior to the enactment of NMSA, contracting for logistic support and services in Europe
had to be implemented using highly formalized procedures involving either government-to-
government contract actions or the processing of Foreign Military Sales cases under the Arms
Export Control Act. As these Government-to-Government requests for logistic support grew in
number, the need for international agreements to control these arrangements, instead of contracts,
also increased. In passing NMSA, Congress provided the authority for DOD to enter into these
agreements to assuage the sovereignty concerns of our NATO Allies while concurrently meeting
the needs of U.S. forces in Europe,

Currently, Chapter 138 of Title 10 places acquisition and cross-servicing agreements in
subchapter I; however, the Panel recommended grouping all provisions concerning international
agreements related to operational logistics and support together with the provision concerning
NATO rationality, standardization, and interoperability (RSI) under a consolidated new
subchapter III. While retaining the general acquisition and cross-servicing statutes, the new
subchapter brings in provisions concerning the procurement of communications support and
services; as well as the authority to accept direct payment, property, supplies, and services in
connection with mutual support and occupational agreements, presently located in subchapter II
of Title 10.

7.3.0.1. Operational and Burdensharing Agreements

Recent legislation has addressed increased allied burdensharing of operational and logistics
support pursuant to mutual defense agreements and occupational arrangements. In order to
accommodate direct payment or burdensharing contributions from foreign countries, and the use
of real property, services, and supplies currently permitted by statute, the Panel recommended
amendment of 10 U.S.C. § 2350g and relocation to this new subchapter. The amended section
would provide needed flexibility to the Secretary of Defense in the administration and execution
of mutual defense agreements and occupational arrangements, in addition to the authority to go
beyond international courtesies and outside cross-servicing arrangements for needed logistic
support, joint or bilateral exercises outside the area of the host-nation country and for increased
allied burdensharing.

IPub. L. No. 96-323, § 2(a), 94 Stat. 1016.
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The Panel also recommends amending and relocating 10 U.S.C. § 2350f to this
subchapter. Since its enactment, there has been confusion with regard to the legality of temporary
connections in the course of joint operational exercise", or to meet emergent operational
requirements. The statute would seem to require an intera.ional agreement to make use of this
authority; and as Congressional intent does not appear tV ,contemplate an international agreement
for every conceivable temporary connection, the Panel recommended amendment of this section
to provide for the equivalent exchange of communications support during such contingencies.

7.3.0.2. Export Sales of Defense Items

Although the Panel deferred generally on conducting an in-depth analysis of the
relationship between international defense acquisition, military assistance, and foreign military
sales, the impact of the statistics on the US. acquisition process could not be avoided. As
recently concluded in a report of the Office of Technology Assessment2 - "A distinctly economic
component has entered U.S. international military sales policies in recent years." That finding is
readily apparent when U.S. Government and commercial sales deliveries for the years 1978-88 are
depicted, as indicated in Figure 7E, below,3
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The report wcnt on to argue that. issues and options facing the U.S. Congress included
reform of the arms transfer process, the future of global arms trad Transferring defense

2Congress of the United States Office of Technology Assessment, Global Arms Trade. Commerce in Advanced
Military Tcchnology and Wcaoons, June 1991,
31d., at pg. 12.
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technology to developing nations, collaboration with Western Europe, and defense industrial
collaboration with Japan. Much has been written on the problem of divorcing security assistance
and foreign military sales from the foreign policy of the United States.4 However, as noted
elsewhere in this chapter, general trade policy and international defense acquisition are indelibly
interrelated.

The Panel did address two sections of Title 22 which pointed up the relationship between
general trade policy and international defense acquisition. Initially, in Chapter 5 above, section 22
U.S.C. § 2761(e) on non-recurring recoupment charges was recommended for repeal consistent
with current U.S. Government policy. U.S. industry will be better able to be competitive in
international defense export sales by no longer being required to recoup non-recurring charges.

Secondly, at the request of the Council of Defense and Space Industry Associations, 5 the
Panel considered a proposed amendment to the definition for "defense articles and defense
services" presently contained in 22 U.S.C. § 2794(7). The proposal would attempt to resolve the
present dilemma with regard to commodity jurisdiction between the various government agencies
concerning commercial export. Although the Panel recommended no action on the proposal, the
issue of rationalizing exports controls is meritorious and deservinr of attention by others more
experienced in the matter and directly affected by the present commodity jurisdictional dilemma.

7.3.0.3. Overview of Subchapter Recommendations

The Panel consolidated into a new subchapter those statutory provisions regarding
acquisition and cross-servicing agreements with provisions concerning operational and
burdensharing agreements, and NATO standardization. The new subchapter provides for
uniformity in the treatment of similarly defined classes of agreements related to allied operations,
logistics support, and standardization.

A section-by-section summary analysis of the recommendations for subchapter III,
Acquisition, Cross-Servicing Agreements, and Standardization, follows:

Section 2x50. Definitions

In reordering the sections concerning operational international agreements, previously
resident in different chapters and subchapters of Title 10, various definitions applicable to the new
subchapter were consolidated in this section. Consistent with the recommended treatment
afforded new section 2x57, below, the definition for "contingency operation" has been added and
appropriately referenced to the definition as presently contained in 10 U.S.C. § 101(47).

4 Note 2, supra,
5Letter from the Council of Defense and Space Industry Associations, to Donald M. Freedman, Executive
Secretary, DoD Advisory Panel, dated October 14. 1992

7-135



Section 2xSl. Authority to acquire logistic support, supplies, and services for
elements of the armed forces deployed outside the United States

This section remains unchanged from the existing language of 10 U.S.C. § 2341 as
amended by the Defense Authorization Act of 1993.

Section 2x52. Cross-servicing agreements

This section amended 10 U.S.C. § 2342 only to delete the requirement for consultation
with the Secretary of State as redundant of the omnibus requirement for prior consultation on
international agreements mandated by the Case-Zablocki Act,6

Section 2x53. Law applicable to acquisition and cross-servicing agreements

The Panel recommends elimination of the statutory requirement of 10 U. S.C. § 2343 that
mandates the application of domestic procurement procedures to NATO Mutual Support Act
(NMSA) activities. Rather than a rigid application of Chapter 137 provisions to NMSA activities,
the Panel proposes instead application of the standard of "prudent procurement practices" as
presently utilized in the DOD Directive on NMSA,7

Section 2xW4. Methods of payment for acquisitions and transfers by the U.S.
Section 2xWS. Liquidation of accrued credits and liabilities
Section 2x56. Crediting of receipts

These sections remain unchanged from the existing language of 10 U.S.C. §§ 2344, 2345,
and 2346.

Section 2xW7. Limitation on amounts that may be obligated or accrued by the
United States

In order to provide for a waiver of the limitations on accrual of reimbursable liabilities, as
presently contained in 10 U, S.C, § 2347 (as amended by the Defense Authorization Act of 1993),
to accommodate cases involving contingency operations, the Panel recommends an amendment to
provide the Secretary of Defense such waiver authority for a maximum of a 180 days,

Section 2x58. Inventories of supplies not to be increased

This section remains unchanged from the existin,; language of 10 U.S.C. § 2348.

65 U.S,c, § 112b.
'DOD Directive 2010.9, Sep. 30, 1988,
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Section 2x59. Procurement of communications support and related supplies and
services

Currently 10 U.S.C. § 23 50f resides in subchapter II, Cooperative Agreements, of Chapter
138. Since the subject matter of the statute relates to the procurement of communications
support, supplies, and services, the Panel recommends that the section more appropriately belongs
in new subchapter III, Acquisition, Cross-Servicing Agreements, and Standardization.

The Panel further recommended amendment of 10 U.S.C. § 2350f by adding a provision
for the temporary furnishing or receiving of equivalent communications support and services to
meet the requirements of joint operational exercises or to meet emergent operational
reýuirements. As section 2350f was concerned with the procurement of communications and
serwces, it was appropriately relocated to subchapter III as new section 2x59,

Section 2x60. Authority to accept direct payment or contribution, use of real
property, services, and supplies from foreign countries In connection with mutual defense
agreements and occupational arrangements

As with 10 U.S.C. § 2350f, above, section 2350g presently is contained in subchapter II,
Cooperative Agreements, of Chapter 138, Since the subject matter of the statute relates to
mutual defense agreements and occupational arrangements, the Panel recommends that the
section more appropriately belongs in the new subchapter III, Acquisition, Cross-Servicing
Agreements, and Standardization,

In order to accommodate direct payment or contributions from foreign countries and to
facilitate increased allied burdensharing, as well as the use of real property, services and supplies
currently permitted by statute, the Panel recommended amendment by adding new paragraph
(a)(3). The amended section would provide needed flexibility to the Secretary of Defense in the
administration and execution of mutual defense agreements and occupational arrangements, as
well as authority to go beyond international courtesies and outside cross-servicing arrangements
for needed logistic support and increased allied burdensharing,

Furthermore, by adding new subsection (b) as an amendment to section 2350g, the Panel
recommended permitting the acceptance of increased allied burdensharing contributions for joint
or bilateral exercises outside the present limitation to the area of the host-nation country.

Section 2x70. Standardization of equipment with North Atlantic Treaty
Organization members

Although the Panel entertained deleting much of the reporting requirements presently
contained in this statute, comments received suggested retaining the section as presently
structured. With the importance of encouraging NATO rationalization, standardization, and
interoperability (RSI) in today's d-.clining global defense economic environment, the Panel
recommended retaining new section 2x70 unchanged from the existing language of 10 U.S.C, §
2457.
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Repeal of 22 U.S.C. § 2761(e). Charges; reduction or waiver

The Panel recommended repeal of the statutory recoupment provisions in the Arms
Export Control Act. The President has already revoked all regulatory implementation of various
administrative provisions.8

8See Chapter 5 of this Report,
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7.3.1. 10 U.S.C. §§ 2341 through 2350

Acquisition and Cross-Servicing Agreements, Subchapter I,
Cooperative Agreements With NATO Allies And Other Countries

7.3.1.1. Summary of the Law

Chapter 138, subchapter I, "Acquisition and Cross-Servicing Agreements," permits the
Secretary of Defense (SECDEF) to acquire logistic support, supplies, and services for elements of
the armed forces deployed outside the United States.1 The SECDEF may also establish cross-
servicing agreements, or the reciprocal provision of logistic support, supplies and services, with
any member of NATO, NATO subsidiary body, or certain designated non-NATO countries.2

Although certain procurement provisions of the United States Code are not applicable to such
agreements, 3 the SECDEF must establish reciprocal pricing and reimbursement procedures with
provisions,4 mandating dollar limits on amounts of credits and liabilities and on amounts that
would be obligated or accrued by the United States. 5 As a result of these cross-servicing
activities, DOD is prohibited from increasing inventories and supplies of U.S. forces in Europe.6

7.3.1.2. Background of the Law

The genesis for Chapter 138, subchapter I, was the North Atlantic Treaty Organization
Mutual Support Act of 1979 (NMSA)7 enacted to simplify the interchange of logistic support,
supplies, and services between the United States, the NATO countries, and NATO subsidiary
bodies, thus contributing to the readiness of U.S. and allied armed forces deployed in Europe and
adjacent waters,

Prior to the enactment of NMSA, contracting for logistic support and services in Europe
had to be implemented using highly formalized procedures involving either Government-to-
Government contract actions or the processing of Foreign Military Sales cases under the Arms
Export Control Act. As these Government-to-Government requests for logistic support grew, the
need also increased for a general international agreement on logistics rather than relying on
contract-by-contract arrangements. In passing NMSA, Congress provided the authority for DOD
to enter into these agreements to assuage the sovereignty concerns of our NATO Allies while
concurrently meeting the needs of U.S. forces in Europe.

110 U.S.C. § 2341. Authority to acquire logistic support, supplies, and services for elements of the armed forces
deployed outside the United States.
210 U.S.C. § 2342, Cross-servicing agreements,
310 U.S.C. § 2343, Law applicable to acquisition and cross-servicing agreements.
410 U.S,C. § 2344, Methods of payment for acquisitions and transfers by the United States.
510 U.S.C. § 2345, Liquidation of accrued credits and lisbilities; 10 U.S.C. § 2346. Crediting of receipts, 10
U.S.C. § 2347, Limitation on amounts that may be obligated or accrued by the United States.
610 U.S.C. § 2348. Inventories of supplies not to be increased.
7Pub, L. No. 96-323, § 2(a), 94 Stat. 1016,
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Section 1312 of the Defense Authoiization Act of 19938 amended the statute by removing

the geographical limitation to Europe and adjacent waters.

7.3.1.3. Law in Practice

Under the provisions of subchapter I, "Acquisition and Cross-Servicing Agreements,"
simplification of the interchange of logistic support, supplies, and services was supposed to result
in a more flexible use of United States procurement procedures with regard to NATO. DOD was
authorized to enter into host nation support agreements and, after consultation with the
Department of State, to execute cross-servicing agreements with our allies for the reciprocal
provision of logistic support. Commentary on the enactment of NMSA reported that:

In passing NMSA, Congress clearly authorized DOD to create a
separate, two-tracked system for acquiring and transferring routine
logistic support for European based forces. Congress envisioned
that this would be a system parallel to, yet working in tandem with,
existing formalized procurement and transfer procedures, 9

DOD implemented NMSA through DOD Directive 2010,9,10 which did not fMlly reflect
the authority and flexibility granted by the statute. It consequently drew criticism because it
continued to encumber operational logistics by applying the overly restrictive provisions of
domestic procurement regulations, 1 1 Comments from the Services indicated that the burdensome
nature of DOD's application of domestic procurement procedures to NMSA activities continues
to cause concern, creating unnecessary and burdensome procedures, The U.S. Army highlighted
Operation Desert Shield/Operation Desert Storm experiences as reflective of the concerns; 12 and
as further reflected in a comment from the U, S. Navy:

Focusing again on the history of the Act discloses that Congress
was responding to complaints from NATO Countries (The
Netherlands in particular) that our pre-NMSA use of rigid
procedures for acquisition (commercial contracts) and sales (FMS)
was unwarranted given the routine nature of the transactions.
Congress was also responding to the need for field commanders to
be able to logistically "forage" or "exchange" to meet emergent

8Pub. L. No. 102-484, § 1312, 106 Stat. 2315, 2547-48.
9Pribble, Fred T,, Captain, A Com1rehensive Look at the North Atlantic Treaty Organization Mutual Sugvort Act
gLi!72 125 MNI. L, Rev. 187 (1989), at 188.
UDOD Directive 2010.9, September 30, 1988.
11Note 9, supra, at 255-6.
12Memorandum for DOD Advisory Panel on Streamlining and Codifying Acquisition Law (CM-AL) from Thomas
J. Duff'y, LTC, JA, Chief, Logistics & Contract Law Team, Army Judge Advocate General, Contract Law Division,
dated 15 September 1992 - highlighting the potential problem in deployment and provisioning in dhe build-up
phase of a contingency operation; and Memorandum from Larry D, Anderson, LTC, JAGC, Legal Officer, U.S.
Army Materiel Command, to William E, Mounts, DSMC CM-AL, dated 31 August 1992.
- highlighting the difficulty of lease/loan receipt of major end-items of allied equipment (resort to third party
leasing procedures under authority of 22 U.S.C. § 2796 were apparently less than effective).
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requirements.13 Given this history, a return to the concept that
ACCS [acquisition and cross-servicing] agreements, or their
implementing agreements, must meet contracting requirements
takes us full circle to the situation in 1979.14

7.3.1.4. Recommendations and Justification

Retain sections 2341,15 2344, 2345, 2346, and 2348.

Retention of these sections of the Subchapter provides the bulwark of authority for
meeting the continuing requirement of reciprocal NATO logistics acquisition and cross-servicing
agreements for sustained U.S. operational readiness in Europe and elsewhere.

Renumber as sections 2x5 1, 2x54, 2x55, 2x56, and 2x58, respectively, of the new Chapter
IXX, Defense Trade and Cooperation; and, as these sections are concerned with operational
logistic support agreements, move to subchapter III, Acquisition, Cross-Servicing Agreements,
and Standardization.

Amend paragraph 2342(a)(1) by striking the phrase "and after
consultation with the Secretary of State."

The requirement for consultation with the Secretary of State is redundant. Prior
consultation on international agreements is already mandated by the Case-Zablocki Act. 16

Renumber as section 2x52 of the new Chapter IXX, Defense Trade and Cooperation;
and, as this section is concerned with operational logistics support agreements, move to
subchapter III, Acquisition, Cross-Servicing Agreements, and Standardization.

13 Note 9, supra, at 227.
14 Memorandum from Mark E, Rosen, CDR, JAGC, Office of the Navy Judge Advocate General, International Law
Division, to Donald Freedman, Executive Secretary, Acquisition Law Panel, dated 29 August 1992.
"15As amended, see note 8, supra.
165 U.S.C. § 112b.
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M

Amend subsection 2343(a) by striking the phrase "chapter 137
of this title and the provisions of this subchapter' after the
words "made in accordance with"; and substituting the phrase
"prudent procurement practices" in lieu thereof.

Conforming amendments to subsection 2343 (a): strike the
references to old sections "2341" and "2342" and insert in lieu
thereof, respectively, references to new sections "2xW1" and
"2x52."

Conforming amendments to subsection 2343(b): strike the
phrase ," 2304(a), 2306(a), 2306(b), 2306(e), 2306a, and 2313"
and insert in lieu thereof "and chapter 137"; insert the phrase
"s 3709, 3735, and" between the words "section" and "3741";
insert the phrase ""5, 13, and" between the words "U.S.C."
and "22"; and strike the references to old sections "2341" and
"2342" and insert in lieu thereof, respectively, references to
new sections "2x51" and "2152."

Amendment of subsection 2343(a), as recommended, will elininate the statutory "Chapter
137 clause" which mandates the application of domestic procurement procedures to NMSA
activities. Instead, the amendment provides that "prudent procurement practices," as presently set
forth in the relevant DOD Directive, 17 be applied to the complete range of NMSA activities
authorized under this Subchapter. Originally DOD sought the NMSA authority to have the ability
to interchange logistics support with its allies in a quick, simplified manner without hindrance
from domestic procurement procedures. Application of Chapter 137 to NMSA activities is
counter-productive to this purpose, The provisions of Chapter 137 do not lend themselves to an
efficient interchange of logistics support with the forces of other governments and with NATO
subsidiary organizations.

The conforming amendments to subsections 2343(a) and (b) provide exceptions to the
application of U.S. laws concerning engaging in NMSA-related activities. However, by making
Chapter 137 generally non-applicable to NMSA activities, the provisions of 10 U.S.C. § 2314
must be re-introduced to this subchapter. Section 2314 mandates that certain Title 41 provisions,
concerning advertisement of solicitations 18 and contract term limitation, 19 do not apply to the
DOD, the Services, the Coast Guard, and the National Aeronautics and Space Administration.

Renumber as section 2x53 of the new Chapter 1XX, Defense Trade and Cooperation;
and, as this section is concerned with operational logistics support agreements, move to
Subchapter III, Acquisition, Cross-Servicing Agreements, and Standardization.

17Note 10, supra, § 6.b.
1841 U.S.C. § 5.
1941 U.S.C. § 13.
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IV

Amend section 234720 by adding a new paragraph "(c) When
the Secretary of Defense certifies that the armed forces of the
United States are, or imminently shall become, involved in a
contingency operation, the restrictions set forth in subsections
(a) and (b) above are waived for a period not to exceed 180
days."

Amend section 2350 by adding the definition "contingency
operation has the same meaning provided such term in section
631 of the FY92/93 Defense Authorization Act (PL. 102-190)
(10 U.S.C. § 101(47))."

The recommended amendments would correzt deficiencies in subchapter I which were
highlighted by recent experience in Operation Desert Shield/Operation Desert Storm,2 1 and would
provide statutory coverage for "contingency operations," the definition of which is currently
found in 10 U.S.C. § 10 1(47). As stated in comments received from the U.S. Army:

Since future US involvement in contingency/combat operations may
involve cooperative efforts with other nations, to include NATO
allies, consideration should be given to including language which
would encompass the deployment and build-up phases of any future
operation within the waiver found in the statute. 22

Renumber as sections 2x57 and 2x50, respectively, of the new Chapter IXX, Defense
Trade and Cooperation; and, as these sections are concerned with operational logistics support
agreements, move to subchapter III, Acquisition, Cross-Servicing Agreements, and
Standardization.

7.3.1.5. Relationship to Objectives

Amendment and retention of the sections in this subchapter establishes a balance between
an efficient process and full and open access to the international logistics procurement process,
while not inhibiting the development and preservation of an industrial base.

2OAs amended; see note 8, supra,
2 1Note 12, supra.
2 'Memorandutn for DOD Advisory Panel on Streamlining and Codifying Acquisition Law (CM.AL), ATTN:
William E. Mounts, from Thomas J. Duffy, LTC, JA, Chief, Logistics & Contract Law Team, Army Judge
Advocate General, Contract Law Division, dated 15 September 1992, at pg. 2.
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7.3.1.6. Proposed Statutes

j x5 See.--,4•. Cross-servicing agreements

(a)(1) Subject to section 2 2&3 of this title and to the availability of appropriations,

and .after . .n.ultatien .th the Sccrctpy ef St the Secretary of Defense may enter into an

agreement described in paragraph (2) with --

(A) the government of a North Atlantic Treaty Organization country;

(B) a subsidiary body of the North Atlantic Treaty Organization; or

(C) the government of a country not a member of the North Atlantic Treaty

Organization but which is designated by the Secretary of Defense, subject to the limitations

prescribed in subsection (b), as a government with which the Secretary may enter into agreements

under this section,

(2) An agreement referred to in paragraph (1) is an agreement under which the United

"States agrees to provide logistic support, supplies, and services to military forces of a country or

subsidiary body referred to in paragraph (1) in return for the reciprocal provisions of logistic

support, supplies, and services by such government or subsidiary body to elements of the armed

forces,

(b) The Secretary of Defense may not designate a country for an agreement under this section --

(1) unless the Secretary, after consultation with the Secretary of State, determines that the

designation of such country for such purpose is in the interest of the national security of the

United States; and

(2) in the case of a country which is not a member of the North Atlantic Treaty

Organization, notifies the Committees on Armed Services and Foreign Relations of the Senate and

the Committees on Armed Services and Foreign Affairs of the House of Representatives at least

30 days before the date on which such country is designated by the Secretary under subsection

(a).

(c) The Secretary of Defense may not use the authority of this subchapter to procure from any

foreign government as a routine or normal source any goods or services reasonably available from

United States commercial sources.

(d) The Secretary shall prescribe regulations to ensure that contracts entered into under this

subchapter are free from self-dealing, bribery, and conflict of interests.
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S2x53 See.2343. Law applicable to acquisition and cross-servicing agreements

(a) Except as provided in subsection (b), acquisition of logistic support, supplies, and
services under section 2344 2x51 of this title and agreements entered into under section 2M34
2x52 of this title shall be made in accordance with ehapter- 17of thistitle-and the-pie'Miens-e

S~prudent procurement practices,

(b) Sections 2207, 2304(a), 2306(a), 2306(b), 2306(e), 2306a, and 23-3 and chapter 137
of this title and sections 3709. 3735. and 3741 of the Revised Statutes (41 U.S.C. § 5. 13. and 22)
shall not apply to acquisitions made under the authority of section 234 2x51 of this title or to
agreements entered into under section 2M2 2x52 of this title.

L=$ ee 4W. Limitation on amounts that may be obligated or accrued by the United
States

(a)(1) Except during a period of active hostilities involving the armed forces, the total
amount of reimbursable liabilities that the United States may accrue under this subchapter (before
the computation of offsetting balances) with other member countries of the North Atlantic Treaty
Organization and subsidiary bodies of the North Atlantic Treaty Organization may not exceed
$150,000,000 in any fiscal year, and of such amount not more than $25,000,000 in liabilities may
be accrued for the acquisition of supplies (other than petroleum, oils, and lubricants).

(2) Except during a period of active hostilities involving the armed forces, the total
amount of reimbursable liabilities that the United States may accrue under this subchapter (before
the computation of offsetting balances) with a country which is not a member of the North
Atlantic Treaty Organization, but with which the United States has one or more acquisition or
cross-servicing agreements, may not exceed $10,000,000 in any fiscal year, and of such amount
not more than $2,500,000 in liabilities may be accrued for the acquisition of supplies (other than
petroleum, oils, and lubricants). The $10,000,000 limitation specified in this paragraph is in
addition to the limitation specified in paragraph (1).

(b)(1) Except during a period of active hostilities involving the armed forces, the total
amount of reimbursable credits that the United States may accrue under this subchapter (before
the computation of offsetting balances) with other member countries of the North Atlantic Treaty
Organization and subsidiary bodies of the North Atlantic Treaty Organization may not exceed
$100,000,000 in any fiscal year.

(2) Except during a period of active hostilities involving the armed forces, the total
amount of reimbursable credits that the United States may accrue under this subchapter (before
the computation of offsetting balances) with a country which is not a member of the North
Atlantic Treaty Organization, but with which the United States has one or more acquisition and
cross-servicing agreements may not exceed $10,000,000 in any fiscal year. Such limitation
specified in this paragraph is in addition to the limitation specified in paragraph (1).
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(c) When the Secretary of Defense certifies that the armed fbrces of the United States are
or imminently shall become, involved in a contingency operation. the restrictions set forth in
subsections (a) and (b) above are waived for a period not to exceed 180 days.

I2x50 See. . Definitions

(1) The -te "logistic support, supplies, and services" means food, billeting,
transportation, petroleum, oils, lubricants, clothing, communications services, medical services,
ammunition, base operations support (and construction incident to base operations support),
storage services, use of facilities, training services, spare parts and components, repair and
maintenance services, and port services.

(2) The-em "North Atlantic Treaty Organization subsidiary bodies" means--

(A) any organization within the meaning of the term "subsidiary bodies" in article I
of the multilateral treaty on the Status of the Noith Atlantic Treaty Organization, National
Representatives and International Staff, signed at Ottawa on September 20, 1951 (TIAS 2992; 5
UST 1087); and

(B) any international military headquarters or organization to which the Protocol
on the Status of International Military Headquarters Set Up Pursuant to the North Atlantic
Treaty, signed at Paris on August 28, 1952 (TIAS 2978; 5 UST 870), applies,

(3) The-term "military region" means the geographical area of responsibility assigned to
the commander of a unified combatant command (excluding Europe and adjacent waters).

(4) "contingency operation" has the same meaning provided such term in section 63L._f
the FY92/93 Defense Authorization Act (Pub, L. No, 102-190) (10 U.S.C. § 101(47)).
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7.3.2. 10 U.S.C. § 2350f

Procurement of communications support and related supplies and
services

7.3.2.1. Summary of the Law

The Secretary of Defense is given the authority to enter into reciprocal agreements with
allied countries or international organizations for the provision of communications support and
related supplies and services. Any such agreement must not exceed five years duration and the
approval of the Secretary of State is required. Liquidation of credits and liabilities under these
agreements must be by direct payment of the party concerned at such times as mutually agreed,
but no later than thirty days after the term of the agreement; and an annual reconciliation among
the parties is required.

7.3.2.2. Background of the Law

The provision was added to Chapter 138 of Title 10 by section 1005(a) of the Defense
Authorization Act of 1985.1 Amendments to the provision by section 933(a) of the Defense
Authorization Act of 1990-19912 made certain changes in the applicability and administration of
the authority of SECDEF to enter into bilateral agreements with allies or NATO for the
equivalent exchange of communications supplies and services,

7.3.2.3. Law in Practice

The statute gives DOD flexibility in meeting its requirements for global communications
support by exchanging excess capacity in U.S. systems for reciprocal access to foreign
communications systems. According to a comment from the U.S. Navy, the system is used
extensively within DOD to build redundancy and depth into its baseline and tactical networks at a
substantial resource savings.3 This is particularly apparent in agreements concerning the
configuration management of DOD owned and leased satellite and telecommunications systems
where, under the provisions of this section, common technical, software, and procedural standards
and formats for interconnections can be established. 4

Guidance for the provision of communications equipment and services to foreign users is
set forth in a DOD Memorandum requiring an international agreement for the equivalent

'Pub. L. No. 98-525, § 1005(a), 98 Stat. 2492, 2578-79.
2 pub. L. No, 101-189, § 933(a)-(d), 103 Stat, 1352, 1537-38,
3 Mcmorandum from Mark E. Rosen, CDR, JAGC, Office of the Navy Judge Advocate General, International Law
Division, to Donald Freedman, Executive Secretary, Acquisition Law Panel, dated September 8, 1992,
41d., at pg. 2.
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exchange of communications support. 5 With the approval of the Assistant Secretary of Defense
for Command, Control, Communications, and Intelligence, however, an exception from this
formality is provided "In the case of foreign access that is necessitated by a multilateral or
bilateral operational requirement, an agreement may be established which permits an allocation of
the full costs of maintaining the interconnection between the United States and foreign users."

7.3.2.4. Recommendations and Justification

Amend subsection 23504(a) by adding a new paragraph (2).

Amend subsection (a) of the statute by adding paragraph (2), concerning the temporary
furnishing or receiving of equivalent communications support and services to meet the
requirements of joint operational exercises or to meet emergent operational requirements, which
generally are classified, However, the requirement to provide temporary connection, between the
U.S. and foreign users, can best be illustrated by our on-going multilateral international counter-
drug operations.

Since the enactment of this statutory provision, however, there has been confusion with
regard to the legality of temporary connections in the course of combined exercises or to meet
emergent operational requirements, The statute appears to require an international agreement to
make use of this authority. As Congressional intent does not appear to contemplate an
international agreement for every conceivable temporary connection, the Panel believed that a
valid requirement exists for the equivalent exchange of communications support during such
contingencies, as reflected in the DOD Memorandum discussed above, and the US, Navy
comment,

6

Renumber as section 2x59 of the new Chapter IXX, Defense Trade and Cooperation;
and, as this section is concerned with the procurement of communications support and services,
move to subchapter III, Acquisition, Cross Servicing-Agreements, and Standardization.

II

Consolidate definitions contained in subsection 2350f(d) into
new section 2xO.

In an effort to streamline and consolidate international defense acquisition statutes into a
new Chapter IXX, Defense Trade and Cooperation, all definitions relative to subchapter III,
Acquisition, Cross-Servicing Agreements, and Standardization, have been relocated to an
introductory new section 2x50, Definitions,

5Memorandum for Secretarics of the Military Departments, Chairman of the Joint Chiefs of Staff, Directors of the
Defense Agencies, from the Assistant Secretary of Defense for Command, Control, Communications and
Intelligence, Feb. 28, 1992,
6Note 3, supra, at pg. 3.
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7.3.2.5. Relationship to Objectives

Amendment of the statute as recommended would encourage the exercise of sound
judgment on the part of acquisition personnel while concurrently fostering sound and efficient
procurement practices in a simple and understandable fashion.

7.3.2.6. Proposed Statute

L= 2 - See..-4390 Procurement of communications support and related supplies and
services

(a)(1) As an alternative means of obtaining communications support and related supplies
and services, the Secretary of Defense, subject to the approval of the Secretary of State, may
enter into a bilateral arrangement with any allied country or allied international organization or
may enter into a multilateral arrangement with allied countries and allied international
organizations, under which, in return for being provided communications support and related
supplies and services, the United States would agree to provide to the allied country or countries
or allied international organization or allied international organizations, as the case may be, or
may enter into a multilateral arrangement with allied countries and allied international
organizations, equivalent value of communications support and related supplies and soervices. The
term of an arrangement entered into under this subsection may not exceed five years.

(2)Notng_ in paragcrah (1) shall limit the authority of the Secretary of Defense. in the
absence of a formal agreement. totemporarily furnish or receive communications support and
related supplies from an allied I to meet emergent operational requirements of both
countries or incident to an exercise. provided that such periods of interconnection or access, as
applicable, do not exceed 90 days and the exchanges can be conducted on conditions o-
reciprocity.-If the intemormetion is maintained for joint or multilateral defense purposes, then
the costs of maintaining such circuits may be allocated among the various users,

(b)(1) Any arrangement entered into under this section shall require that any accrued
credits and liabilities resulting from an unequal exchange of communications support and related
supplies and services during the term of such arrangement would be liquidated by direct payment
to the party having provided the greater amount of communications support and related supplies
and services. Liquidations may be made at such times as the parties in an arrangement may agree
upon, but in no case may final liquidation in the case of an arrangement be made later than 30
days after the end of the term for which the arrangement was entered into,

(2) Parties to an arrangement entered into under this section shall annually reconcile
accrued credits and liabilities accruing under such agreement. Any liability of the United States
resulting from a reconciliation shall be charged against the applicable appropriation available to
the DOD (at the time of the reconciliation) for obligation for communications support and related
supplies and services,
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(3) Payments received by the United States shall be credited to the appropriation from
which such communications support and related supplies and services have been provided.

(c) The Secretary of Defense shall submit to the Committees on Armed Services of the Senate and

the House of Representatives,
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7.3.3. 10 U.S.C. § 2350g

Authority to accept use of real property, services, and supplies
from foreign countries in connection with mutual defense
agreements and occupational arrangements

7.3,3.1. Summary of the Law

In accordance with mutual defense agreements and occupational arrangements, the

Secretary of Defense is authorized to accept real property, or the use thereof, supplies, and

services from a foreign country for the support of any element of the US. armed forces, The

acceptance of services furnished as reciprocal international courtesies or as services customarily

made available without charge are included in this authority, The Secretary of Defense requires

no specific authorization from Congress to invoke this authority; however general program

limitations or prohibitions may not be contravened through the use of this authority. The

Secretary must provide Congress a quarterly report on the use of this authority in accepting

property or services having an aggregate value exceeding $1,000,000, with a General Accounting

Office audit required annually,

7.3.3.2. Background of the Law

The provision was added as part of the Defense Authorization Act of 1991,1 as necessary

legislation in support of Operation Desert Shield/Desert Storm, The provision has not been

subsequently amended, In enacting this provision, it was the sense of Congress that there should

be increased burdensharing, with our allies taking the primary responsibility in providing for their

own territorial defense, assisted by limited U.S. forces forward deployed for regional and global
security, 2 One comment indicated that Congress intended for:

I U.S. basing costs to include[d] foreign national costs, civilian
employee costs, real estate maintenance, construction, tolls, taxes,
rents, utilities and environmental restoration should be provided by
the host nation or alliance. . .3

Since Operation Desert Shield/Desert Storm, however, allied burdensharing by direct cash
contribution has been the focus of the recent enactment of specific provisions to address such
burdensharing. The Defense Authorization Act of 1992 and 19934 provided authority for the

United States to accept cash burdensharing contributions from Japan and the Republic of Korea,

lPub. L. No. 101-510, § 1451(b), 104 Stat. 1485, 1692-93.
21d,, § 1455,
3Memorandum for DOD Advisory Panel on Streamlining and Codifying Acquisition Law (CM-AL)/Mr, Mounts,

ftom Thomas J. Duffy, LTC, JA, Chief, Logistics & Contract Law Team, Army Judge Advocate General, Contract
Law Division, datei November 4, 1992,
4 Pub. L. No. 102-190, §§ 1045, 105 Stat. 1290, 1465-66.
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Similarly, the Defense Authorization Act of 19935 has provided authority for cash burdensharing
contributions from Kuwait while concurrently directing that host-nation support agreements be
revised generally:

Each defense cost-sharing agreement entered into... shall provide
that the nation agrees to share equitably with the United States,
through cash compensation or in-kind contributions... the costs to
the United States that arise solely from the implementation of the
provisions of the bilateral or multilateral defense agreement with
that nation.6

7.3.3.3. Law in Practice

In practice, the stAtute provides the Secretary of Defense authority for actions under
mutual defense agreements and occupational arrangements which might otherwise contravene
domestic legislation and sensibilities concerning the acceptance, on behalf of the United States, of
gratuities from a foreign country. Other authorized acceptance procedures include those services
furnished as reciprocal international courtesies, or furnished ats services customarily made
available by a tbreign country, As reflected by the U.S. Navy:

This provision codifies the longstanding principle of 'reciprocal
international courtesies' which enables DOD to accept the use of
real property or routine services upon conditions or reciprocity. 10
U.S.C. § 7227 is one corollary provision which enables DOD to
transfer routine services, section 2350g, as it is supplemented by 10
U.S.C. § 2608(d), puts to rest questions about DOD's authority to
accept in-kind contributions for defense uses,7

7.3.3.4. Recommendation and Justification

Amend section 2350g by adding new paragraph (a)(3) and new
subsection (b).

Under provisions of this section, however, further authority is required to accept direct
burdensharing payment or contribution from our allies for the stationing of U.S. forces in foreign
countries pursuant to a mutual defense agreement or occupational arrangement, Additionally,
similar authority is needed to accommodate special warfare operational agreements entered into
pursuant to mutual defense agreements or occupational arrangements,8 While such provision
facilitates force deployment overseas by maximizing the use of host-nation support, authority
5Pub. L. No. 102-484, § 1305, 106 Stat. 2315, 2546-47.
6pub. L. No. 102-190, § 1046(3), 105 Stat, 1290, 1466,
7Memorandum from Mark E. Rosen, CDR, JAGC, Office of the Navy Judge Advocate General, International Law
Division, to Donald Freedman, Executive Secretary, Acquisition law Panel, dated 12 September 1992.
8Memoranda for DOD Advisory Panel on Streamlining and Codifying Acquisition Law (CM-AL)/Mr. Mounts,
from Thomas J. Dully, LTC, JA, Chief, Logistics & Contract Law Team, Army Judge Advocate General, Contract
Law Division, dated September 15, 1992 and November 4, 1992.
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needs to be broadened to include the acceptance of direct payment, services, and supplies incident
to joint or bilateral exercises which may or may not take place operationally within the geographic
limits of the host-nation. 9

In order to accommodate direct payment or burdensharing contributions from foreign
countries, as well as the use of real property, services, and supplies currently permitted by statute,
the Panel recommends amendment of the statute by adding newv paragraph (a)(3). The amended
section would provide needed flexibility to SECDEF in the administration and execution of
mutual defense agreements and occupational arrangements, as well as authority to go beyond
international courtesies and outside cross-servicing arrangements for needed logistic support and
increased allied burdensharing. By adding new subsection (b) as an additional amendment to
section 2350g, the Panel recomnmendation also would authorize the acceptance of increased allied
burdensharing contributions for joint or bilateral exercises outside the area of the host-nation
country.

Renumber as section 2x60 of the new Chapter 1XX, Defense Trade and Cooperation;
and, as this section is concerned with operational and mutual defense agreements, move to
subchapter III, Acquisition, Cross-Servicing Agreements, and Standardization,

7.3.3.5. Relationship to Objectives

Amendment of this section promotes financial integrity and allied burdensharing; and,
while not unduly burdensome in the exercise of sound judgment on the part of acquisition
personnel, also encourages sound and efficient procurement practices in a simple, understandable
fashion.

7.3.3.6. Proposed Statute

1Z.1LO-Seer- 3 ft. Authority to accept direct payment or contribution, use of real property,
services, and supplies from foreign countries In connection with mutual defense agreements
and occupational arrangements

(a) Authority To Accept,--The Secretary of Defense may accept from a foreign country, for the
support of any element of the armed forces in an area of that country--

(1) real property or the use of real property and services and supplies for the United States
or for the use of the United States in accordance with a mutual defense agreement or occupational
arrangement;

(2) services furnished as reciprocal international courtesies or as services customarily
made available without charge; and

(3) direct payment or contribution, .Any such direct payment or contribution received by
the United States from a foreign country in accordance with a mutual defense agreement or

9Note 7, supra.
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occupational arrangement acceoted in a fiscal year shall be credited to appropriations of the
Department of Defense that are ayailable forthat fiscal yea for the purposes for which the
contributions are made. The contributions so credited, shall be --

(A) mered with the approp~ions to which they are credited-, and

(B) available for the same time perigd as those appropriations,

(b) The limitation upon the authofity of the Secretar= of Defense to accept direct payment or
contribution, the use of real property. services and supplies, from foreign countries in connection
with mutual defense areements or occupational arrangements while in an area of that country.
shall not apply in the case of joint or bilateral exercise. involvina the United States and the

0")(b Quarterly Reports.--(1) Not later than 30 days after the end of each quarter of each fiscal
year, the Secretary of Defense shall submit to Congress a report on property, services, and
supplies accepted by the Secretary under this section during the preceding quarter. The Secretary
shall include in each such report a description of all property, services, and supplies having a value
of more than $1,000,000.

(2) In computing the value of any property, services, and supplies referred to in paragraph
(1), the Secretary shall aggregate the value of--

(A) similar items of property, services, and supplies accepted by the Secretary
during the quarter concerned; and

(B) components which, if assembled, would comprise all or a substantial part of an
item of equipment or a facility.

(e)(d) Authority to Use Property, Services, and Supplies. --Property, services, or supplies referred
to in subsection (a) may be used by the Secretary of Defense without specific authorization,
except that such property, services, and supplies may not be used in connection with any program,
project, or activity if the use of such property, services, or supplies would result in the violation of
any prohibition or limitation otherwise applicable to that program, project, or activity.

(d) Annual Audit by GAO.--The Comptroller General of the United States shall conduct an
annual audit of property, services, and supplies accepted by the Secretary of Defense under this
section and shall submit a copy of the results of each such audit to Congress.
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7.3.4. 10 U.S.C. § 2457

Standardization of equipment with North Atlantic Treaty
Organization members

7.3.4.1. Summary of the Law

This statute codifies the policy for mandating equipment standardization and joint doctrine
with the members of NATO, or at least interoperability with their equipment, for those weapon
systems, ammunition, and fuel procured for the use of U.S. armed forces stationed in Europe
under the auspices of NATO. Consideration of cost, function, quality, and availability of
equipment was added as a requirement in defense procurement procedures, thereby joining the
tests of rationalization, standardization, and interoperability (RSI), By relying on licensing and
coproduction cooperative agreements, the statute contemplates increased survivability, in time of
war, of the NATO armaments production base through dispersal of manufacturing facilities.

To encourage the Governments of Europe to operate in a more unified way, the concept
of a "two-way street" between Europe and North America in cooperative defense procurement
was introduced. The Secretary of Defense was mandated to prepare an annual NATO Report to
Congress (now biennial) providing an assessment and evaluation concerning actual and potential
areas for cooperative agreements, including identification of major new systems and research and
development in compliance with NATO policy concerning cooperation, The Secretary of Defense
(SECDEF) is permitted under the statute to acquire equipment manufactured outside the United
States in furtherance of this policy.

7.3.4.2. Background of the Law

Section 302(c) of the Defense Authorization Act of 19751 provided the original discussion
of NATO standardization by requiring a semi-annual report from DOD. The Culver-Nunn
Amendment, part of the Defense Authorization Act of 1976,2 added the concepts of cooperative
research, development, licensed, and coproduction, support, and logistics to the discussion.
When finally enacted by Congress in the Defense Authorization Act of 1983,3 the statute
concurrently authorized SECDEF, pursuant to the cooperative NATO policy, to procure
equipment manufactured outside the United States by determining, that for purposes of the "Buy
American" Act, the acquisition of equipment manufactured in the United States would be
inconsistent with the public interest,

IPub, L, No. 93-365, §302(c), 88 Stat. 399, 402.
2pub. L. No. 94-361, §§ 802-3, 90 Stat. 923, 930-31,
3Pub, L. No. 97-295, § 1(30)(A), 96 Stat, 1294,
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7.3.4.3. Law in Practice

NATO standardization is implemented by DOD Directive 4 and in its most recent annual
report,5 DOD recognized that smaller NATO forces in the 1990s would likely lead to more
multinational military operations. Standardization of equipment within these organizations will
consequently become more important, not only for interoperability but also for logistic support.6

However, some concerns are evident:

In thoory, NATO headquarters should serve as the locus of
cooperation to ensure that the forces of member countries are
appropriately equipped, including standardization and
interoperability of weapons systems, _.. has been only marginally
successful in obtaining compliance. The chief reason is that the
Allies have been reluctant to have an overly effective
standardization program, which they fear would be based on
generally cheaper and more effective U.S. weapons systems,7

7.3.4.4. Recommendation and Justification

Retain section 2457.

Because the Congressional policy statement in support of RSI and follow-on logistic
support within the NATO structure serves a useful purpose, the Panel recommends its retention.

Renumber as section 2x70 of the new Chapter IXX, Defense Trade and Cooperation;
and, as this section is concerned with operational and logistic support agreements, move to
subchapter III, Acquisition and Cross-Servicing Agreements.

7.3.4.5. Relationship to Objectives

Retention of this statute concerning international logistics and standardization, establishes
a balance between an efficient process, full and open access to the procurement process, while not
inhibiting the development and preservation of a national defense technology and industrial base,

4DOD Directive 2010.6, tandrizatn.nd Intcroverabilitv of Weapon Systems and Eguipmnent Within theSNorth Atlantic Treaty Or&Laniza in

5Department of Defense, Combined Annual Reoort to Congress on Standardization of Eguipment With NATO
_Members and Cooerative Resach and Development Projects With Allied Countries, July 1991.61d., at 2.
7U.S. Congress Office of Technology Assessment, Arming Our Allies: Cooncration ad CompeUtion in Defense
Technology, May 1990, at 49.
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7.3.4.6. Proposed Statute

82700 S.249. Standardization of equipment with North Atlantic Treaty
Organization members

(a) It is the policy of the United States to standardize equipment, including weapons systems,
ammunition, and fuel, procured for the use of the armed forces of the United States stationed in
Europe under the North Atlantic Treaty or at least to make that equipment interoperable with
equipment of other members of the North Atlantic Treaty Organization. To carry out this policy,
the Secretary of Defense shall --

(1) assess the costs and possible loss of non-nuclear combat effectiveness of the military
forces of the members of the Organization caused by the failure of the members to standardize
equipment;

(2) maintain a list of actions to be taken, including an evaluation of the priority and effect
of the action, to standardize equipment that may improve the overall non-nuclear defense
capability of the Organization or save resources for the Organization; and

(3) initiate and carry out, to the maximum extent feasible, procurement procedures to
acquire standardized or interoperable equipment, considering the cost, function, quality, and
availability of the equipment.

(b) Progress in realizing the objectives of standardization and interoperability would be enhanced
by expanded inter-Allied procurement of arms and equipment within the North Atlantic Treaty
Organization. Expanded inter-Allied procurement would be made easier by greater reliance on
ficensing and coproduction cooperative agreements among the signatories of the North Atlantic
Treaty. If constructed to preserve the efficiencies associated with economies of scale, the
agreements could mirdmize potential economic hardship to parties to the agreements and increase
the survivability, in time of war, of the North Atlantic Alliance's armaments production base by
dispersing manufacturing facilities. In conjunction with other members of the Organization and to
the maximum extent feasible, the Secretary shall--

(1) identify areas in which those cooperative agreements may be made with members of

the Alliance; and

(2) negotiate those agreements.

(c)(1) It is the sense of Congress that weapons systems being developed wholly or
primarily for employment in the North Atlantic Treaty Organization theater should conform to a
common Organization requirement in order to proceed toward joint doctrine and planning and to
facilitate maximum feasible standardization and interoperability of equipment, and that a common
Organization requirement should be iinderstood to include a common definition of the military
threat to the members of the Organization.
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(2) It is further the sense of Congress that standardization of weapons and equipment
within the Organization on the basis of a "two-way street" concept of cooperation in defense
procurement between Europe and North America can only work in a realistic sense if the
European nations operate on a united and collective basis. Therefore, the governments of Europe
are encouraged to accelerate their present efforts to achieve European armaments collaboration
among all European members of the Organization.

(d) Before February 1, 1989, and biennially thereafter, the Secretary shall submit a report to
Congress that includes --

(1) each specific assessment and evaluation made and the results of each assessment and
evaluation, and the results achieved with the members of the North Atlantic Treaty Organization,
under subsections (a)(1) and (2) and (b);

(2) procurement action initiated on each new major system not complying with the policy
of subsection (a);

(3) procurement action initiated on each new major system that is not standardized or
interoperable with equipment of other members of the Organization, including a description of the
system chosen and the reason for choosing that system;

(4) the identity of--

(A) each program of research and development for the armed forces of the United
States stationed in Europe that supports, conforms, or both, to common Organization
requirements of developing weapon systems for use by the Organization, including a common
definition of the military threat to the Organization; and

(B) the common requirements of the Organization to which those programs

conform or which they support;

(5) action of the Alliance toward common Organization requirements if none exist;

(6) efforts to establish a regular procedure and mechanism in the Organization to
determine cmrnmon military requirements;

(7) a description of each existing and planned program of the DOD that supports the
development or procurement of a weapon system or other military equipment originally developed
or procured by members of the Organization other than the United States and for which funds
have been authorized to be appropriated for the fiscal year in which the report is submitted,
including a summary listing of the amount of funds--

(A) appropriated for those programs for the fiscal year in which the report is
submitted; and
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(B) requested, or proposed to be requested, for those programs for each of the 2
fiscal years following the fiscal year for which the report is submitted; and

(8) a description of each weapon system or other military equipment originally developed
or procured in the United States and that is being developed or procured by members of the
Organization other than the United States during the fiscal year for which the report is submitted,

(e) If the Secretary decides that procurement of equipment manufactured outside the United
States is necessary to carry out the policy of subsection (a), the Secretary may determine under
section 2 of title III of the Act of March 3, 1933 (41 U.S.C. § 10a). that acquiring that equipment
manufactured in the United States is inconsistent with the public interest.

(f) The Secretary shall submit the results of each assessment and evaluation made under
subsection (a)(1) and (2) to the appropriate North Atlantic Treaty Organization body to become
an integral part of the overall Organization review of force goals and development of force plans,
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7.3.5. 22 U.S.C. § 2794(7)

Definitions; defense articles and defense services

7.3.5.1. Summary of the Law

Provisions of Title 22 and the Arms Export Control Act authorize military sales and
assistance by the United States of defense articles and services to eligible foreign countries solely
for the purposes of internal security, legitimate self-defense, civic action or regional, collective
arrangements consistent with the United Nations Charter. Authorized sales can also derive from a
United Nations' request to restore international peace and security or to enable less-developed
foreign countries, friendly to the United States, to engage in activities helpful to their economic
and social development.

Sales under the Arms Export Control Act must also, however: (a) strengthen the security
of the United States and promote world peace; (b) restrict the transfer of any defense articles or
services to third parties; (c) ensure that the security of the defense articles and services is
maintained-, and (d) be made only to eligible foreign countries or international organizations,

Fur purposes of Chapter 39 of the Arms Export and Control Act, the term "defense
articles and defense services" means those commercial exports that are subject to 22 U.S.C. §
2778, Control of Arms Exports and Imports, and designated as part of the United States
Munitions List,

7.3.5.2. Background of the Law

The provisions, of the Foreign Assistance Act of 19611 superseded the military assistance
provisions of the Mutual Defense Assistance Act of 19492 and the Mutual Security Act of 19513
in reaffirming the policy of the United States "to furnish to such countries cooperative military
assistance of a kind and in an amount reasonably designed to help them provide for their own
security against such aggression and for the security of international organizations of which they
may be members,"

The Foreign Military Sales Act of 19684 consolidated and revised all legislation dealing
with military sales, whether for cash or on credit terms, to foreign countries by the United States,
In Chapter 3, the Act also established some basic military export controls dealing with aggregate
fiscal and geographic regional ceilings, Subsequent amendments in 1970 emphasized international
cooperation for the maintenance of peace and security while placing additional restrictions on the
military aid and sales programs. The Foreign Military Sales and Assistance Act of 1973
introduced the concepts of international narcotics control and international military education and
lPub, L. No. 87-195, pt, II, 75 Stat, 424.
2Pub. L. No, 81-329, 63 Stat. 714,
3Pub. L, No, 82-165, 65 Stat, 373,
4Pub, L. No. 90-629, 82 Stat. 1320,
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training (IMET) and, in conjunction with military assistance to Indochina, established an
"armaments, munitions and war material" listing.

The International Security Assistance and Arms Export Control Act of 1976-19775
radically changed the landscape of military assistance and sales. The Act achieved the following
general objectives: (1) shifting the focus of United States arms sales policy from selling to
controlling arms sales and exports; (2) providing Congress and the public with additional
information about Government arms sales actions; (3) reducing military grant assistance programs
and costs; (4) coupling human rights and anti-discrimination considerations with the furnishing of
security assistance; (5) differentiating between defense articles and services.

The International Security Assistance Act of 19786 created the economic support fund
(ESF) and the international peacekeeping programs account (PKO) and set forth ten arms sales
principles to encourage multilateral arms export restraint. The International Security and
Development Cooperation Act of 19817 addressed nonrecurring research and development costs
and Foreign military sales (FMS) administrative charges.

7.3.5.3. Law in Practice

Subchapter II of Chapter 32, Military Assistance and Sales, involve both Government-to-
Government sales as well as direct commercial sales to foreign purchasers, While the rules and
procedures differ for each type of sale, the same U.S. Government statutes and policies are
reflected in the regulations governing each type of transaction. 8

At the end of FY89, the Military Assistance Program (MAP) was formally integrated into
the Foreign Military Financing Program. (FMFP), At that time, all funding for MAP grants was
terminated and any foreign military sales (FMS) transaction that involved credit of any type was
then processed under the FMFP, 9

With regard to Chapter 39, the Arms Export Control Act, the issue concerning export
control and licensing would seem to be resolution of commodity jurisdiction disputes between the
Arms Export Control Act and the Export Administration Act. 10

There are two basic problems associated with commodity
jurisdiction. First the statutes and implementing regulations of the
Arms Export Control Act (AECA) and the Export Administration
Act (EAA) do not provide clear guidance as to which commodities
are controlled by one act versus the other. This results in frequent

5Pub, L., No. 94-329, 90 Stat, 734,
6pub, L. No. 95-384, 92 Stat, 739.
7Pub, L, Nn. 97-113,94 Stat, 3132.
8DOD 5105.388-NI, 5ecurtv Assistance Management _Mn11= (SAMAf, 1988.
9Memorandum for Department of Defense Advisory Panel on Streamlining and Codifying Acquisition Law, from
Paul C. Smith, COL, JA, Chief, Contract Law Division, Office of the Amiy Judge Advocate General, dated
September 21, 1992.
1050 U.S.C. App. 2401 et seq.
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commodity jurisdiction disputes. Second, the EAA imposes an
obligation to coordinate its controls with those under the AECA,
but no similar obligation is imposed by the AECA. The practical
effect of this asymmetry is that Commerce, which has primary
authority in administering the EAA, defers to the decisions of the
State Department, which has been designated primary responsibility
for administering the AECA. As a consequence, there is a strong
bias in favor of placing controversial items on the munitions list.ll

7.3.5.4. Recommendation and Justification

No action on section 2794(7).

The Panel received comment from the Council of Defense and Space Industry
Associations highlighting the need for guidance to industry as to what is controlled for export
licensing purposes by the State Department under the Munitions Control List, 12 but took no
action on section 2794(7). Although the section applies to the procurement of commercial
defense goods and services, the determination was made that this section was predominately
export control related and, therefore, not within the primary defense acquisition purview of the
Panel's statutory mandate,

7.3.5.5. Relationship to Objectives

The Panel believes that while this section has a tangential relationship to DOD acquisition,
action on this statute would not further the objectives of the Panel,

I I ,s~onse to Co11iressional Request for Definition of a Defense Article, Attachment to Letter, from the Council
of Defense and Space Industry Associations (CODSIA), to Donald M. Freedman, Executive Secretaiy, DoD
Advisory Panel on Streamlining and Codifying Acquisition Law, dated October 14, 1992.
121d, Letter from CODSIA recommended that because the regulations implementing the Munitions Control List
and the Export Administration Regulations often overlap and are confusing,, by addressing commodity
jurisdiction, a new definition for defense articles and services would hopefuily bring consistency to the process of
export licensing and control.

7-163



7.4. Pronosed Defense Trade and Cooperation Code

LZLM,1
CHAPTER 1XX. DEFENSE TRADE AND COOPERATION

j2xO. Short Tite

This chapter shall be known as the Defense Trade and Cooperation Act of 1993.

SUBCHAPTER I
PURCHASES OF FOREIGN GOODS BY THE DEPARTMENT OF DEFENSE

•2v10. Definitions

(a) As used in this subchapter, the following are defined terms-

(1) In this section, "American goods" means--

(A) an end product that is mined, produced, or manufactured in the United States;
or

(B) an end product that is manufactured in the United States but which includes
components mined, produced, or manufactured outside the United States if such end product is
substantially transformed within the United States into a new and different article of commerce
with a name, character, or use distinct from that of the article or articles from which it was so
transformed.

(2) "goods, which are other than American goods" means an end product not meeting the
requirements of subsection (a)(l).

(3) "unreasonable cost" is defined in 10 U. S.C. § 2x1 7.

(4) "covered contract" means a contract for property, other than real property and
commercial items and components as defined in 10 U.S.C. §§ 2302 (5) and 2xx2, the total value
of which exceeds the simplified acquisition threshold set out at 10 U.S. C. J 2302(4).

(5) "United States", when used in a geographical sense, includes the United States and any
place subject to the jurisdiction thereof,

(6) "public use", "public building", and "public work" shall mean use by, public building of,
and public work of, the United States, the District of Columbia, Puerto Rico, American Sanmoa,
the Canal Zone, and the Virgin Islands,
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§ 2xl I. Policy on Purchases of Foreign Goods

(a) Funds appropriated to the Department of Defense may not be obligated under a covered
,ontract for procurentent, of goods which are other than American goods unless adequate

Sideration is given to r,,s'•ol!wing:

(1) The bids or proposals of firrmp located in labor surplus areas in the United States (as
designated by the Department of Lahor) which have offered to fiurnish American goods,

(2) The bicin or proposals of small buimness firms in the United States which have offered
to furnish American goods.

(3) The bids or proposals of all other firms in the United States which have offered to
furnish American goods,

(4) The United States balance of payments.

(5) The cost of shipping goods which are other than American goods.

(6) Any duty, tariff, or surcharge which may enter into the cost of using goods which are
other thhu American goods,

(7) The need to protect the United States national defense technology and industrial base
and mobilization base,

(8) Coordination of acquisition activities of the Department with obligations contained in
international treaties and with the acquisition activities of major United States allies (as in
section 2x20(7) of this chapter).

(9) National security interests of the United States.

(b) Consideration of the matters referred to in paragraphs (1) through (9) of subsection (a) shall
be given in the manner set out in this Subchapter.

§ 2x12. Items Restricted to American Sources

(a) AuTHoRITY OF THE SECRETARY.-The Secretary of Defense is hereby authorized to require the
Department to acquire only American goods and related American services for specific items as
the Secretary may find necessary to protect the United States national defense technology and
industrial base, or the United States mobilization base, or to further national security.

(b) RESTRICTIONS ON ACQUISITIN OF GOODS FROM CouNRiEs WHICH DISCRIMINATE AGAINST
AMERICAN GOODS AND RELATED AMERICAN SERVICES.- -Section lOb-I of Title 41 shall apply to
the Department of Defense except that section shall have no application to the acquisition of
commercial items and components as defined in 10 U.S.C. §, 2302(5) and 2xx2 or to contracts
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the value of which is below the simplified acquisition threshold as defined in 10 U.S.C. §
2302(4).

(c) ,3USLS.--Funds appropriated for use by the armed forces are available to acquire a
multipassenger motor vehicle (bus) only if the vehicle is manufactured in the United States,
However, the Secretary of Def'ense may prescribe regulations authorizing the acquisition of a
multipassenger motor vehicle (bus) not manufactured in the United States, but only to ensure that
compliance with this subsection will not result in an uneconomical procurement action or
adversely affect the national interest,

(d) CHEMIcAL WEAPoNS ANmmDOTE MANUFACTUMRD OVERSEAS,--Funds appropriated to the
Department of Defense may not be used for the procurement of chemical weapons antidote
contained in automatic injectors (or for the procurement of the components for such injectors)
determined to be critical under the Industrial Preparedness Planning Program of the Department
of Defense unless-

(1) such injector or component is manufactured in the United States by a company which
is an existing producer under the industrial preparedness program at the time the contract is
awarded and which

(A) has received all required regulatory approvals; and

(B) has the plant, equipment, and personnel to perform the contract
in existence in the United States at the time the contract is awarded, or

(2) the Secretary of Defense, acting through the Under Secretary of Defense for
Acquisition, determines that such procurement from a source in addition to a source described in
paragraph (1)is critical to the national security,

(e) VALVES AND MACHINE TOOLS,--

(1) Effective through fiscal year 1996, funds appropriated or otherwise made available to
the Department of Defense may not be used to enter into a contract for the procurement of items
described in paragraph (2) that are not manufhctured in the United States or Canada.

(2) Items covered by paragraph (1) are the following:

(A) Powered and non-powered valves in Federal Supply Classes 4810 and 4820
used in piping for naval surface ships and submarines,

(B) Machine tools in the Federal Supply Classes for metal-working machinery
numbered 3405, 3408, 3410 through 3419, 3426, 3433, 3438, 3441 through 3443, 3445, 3446,
3448, 3449, 3460, and 3461.

(3) Contracts covered by paragraph (1) include the following:
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(A) Contracts for the procurement of items described in paragraph (2) for use in
any property under the control of the Department of Defense, including government-owned,
contractor-operated facilities,

(B) Contracts entered into by contractors on behalf of the Department of Defense
for the procurement of items described in paragraph (2) for the purposes of providing the items to
other contractors as Government-furnished equipment.

(4) In any case in which a contract subject to the requirement of paragraph (1) includes
the procurement of more than one Federal Supply Class of machine tools or machine tools and
accessories described in paragraph (2), each supply class shall be evaluated separately for
purposes of determining whether the limitation in this subsection applies.

(5) The Secretary of Defense may waive the requirement of paragraph (1) with respect to
the procurement of an item if the Secretary determines that any of the following apply with
respect to that item:

(A) The restriction would cause unreasonable costs or delays to be incurred.

(B) United States producers of the item would not be jeopardized by competition
from a foreign country and that country does not discriminate against defense items produced in
the United States to a greater degree than the United States discriminates against defense items
produced in that country.

(C) Satisfactory quality items manufactured in the United States or Canada are not
available.

(D) The restriction would impede cooperative programs entered into between the
Department of Defense and a foreign country and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country.

(E) The procurement is for an amount less than $25,000 and simplified small
purchase procedures are being used.

(F) The restriction would result in the existence of only one United States or
Canadian source for the item,

QAIR CIRCUIT BREAKERS .--

(1) The Secretary of Defense may not procure air circuit breakers for naval vessels unless-

(A) the air circuit hreak(-rs are produced or manufactured in the United States; and
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(B) substantially all of the components of the air circuit breakers are produced or
manufactured in the United States.

(2) For purposes of paragraph (1)(B), substantially all of the components of air circuit
breakers shall be considered to be produced or manufactured in the United States if the aggregate
cost of the components produced or manufactured in the United States exceeds the aggregate
cost of the components produced or manufactured outside the United States.

(3) Paragraph (1) does not prevent the procurement of spares and repair parts needed' to
support air circuit breakers produced or manufactured outside the United States.

(4) The Secretary of Defense may waive the limitation in paragraph (1) on a case-by-case
basis with respect to any procurement if the Secretary determines that carrying out a proposed
procurement in accordance with the limitation in that case--

(A) is not in the national security interests of the United States;

(B) will have an adverse effect on a United States company; or

(C) will result in procurement from a United States company that, with respect to
the sale of air circuit breakers, fails to comply with applicable Government procurement
regulations or the antitrust laws of the United States,

(5) Whenever the Secretary proposes to grant a waiver under paragraph (4), the Secretary
shall submit a notice of the proposed waiver, together with a statement of the reasons for the
proposed waiver, to the Committees on Armed Services and on Appropriations of the Senate and
House of Representatives, The waiver may then be granted only after the end of the 30-day period
beginning on the date on which the notice is received by those committees,

(g) SONOBUOYS - (1) The Secretary of Defense may not procure a sonobuoy manufactured in a
foreign country if United States firms that manufhcture sonobuoys are not permitted to compete
on an equal basis with foreign manufacturing firms for the sale of sonobuoys in that foreign
country.

(2) The Secretary may waive the limitation in paragiaph (1) with respect to a particular
procurement of sonobuoys if the Secretary determines that such procurement is in the national
security interests of the United States.

(3) In this subsection, the term 'United States firm' has the meaning given such tenn in
section 2x2Q(I 0) of this title,
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(h) TECHNICAL DATA PACKAGES FOR LARGE-CAfIBER CANNON: PROHIBITION ON TRANSFERS TO

FOREIGN COUNTRIES; EXCEPTION

(1) General rule

Funds appropriated to the Department of Defense may not be used-- (A) to transfer to a
foreign country a technical data package for a defense item being manufactured or developed in
an arsenal; or (B) to assist a foreign country in producing such a defense item.

(2) Exception

The Secretary of the Army may use funds appropriated to the Department of Defense to
transfer a technical data package, or to provide assistance, described in paragraph (1) if.- (A) the
transfer or provision of assistance is to a friendly foreign country (as determined by the Secretary
of Defense in consultation with the Secretary of State); (B) the Secretary of the Army determines
that such action-- (Q) would have a clear benefit to the preservation of the production base for the
production of cannon at the arsenal concerned; and (I1) would not transfer technology (including
production techniques) considered unique to tho arsenal concerned, except as provided in
paragraph (5); and (C) the Secretary of Defense enters into an agreement with the country
concerned described in paragraph (3) or (4).

(3) Coproduction agreements

An agreement under this paragraph shall be in the form of a Government-to- Government
Memorandum of Understanding and shall include provisions that-- (A) prescribe the content of
the technical data package or assistance to be transferred to the foreign country participating in
the agreement; (B) require that production by the participating foreign country of the defense item
to which the technical data package or assistance relates be shared with the arsenal concerned; (C)
subject to such exceptions as may be approved under paragraph (6), prohibit transfer by the
participating foreign country to a third party or country of-- (I) any defense article, technical data
package, technology, or assistance provided by the United States under the agreement; and (ii)
any defense article produced by the participating foreign country under the agreement; and (D)
require the Secretary of Defense to monitor compliance with the agreement and the participating
foreign country to report periodically to the Secretary of Defense concerning the agreement,

(4) Cooperative project agreements

An agreement under this paragraph is a cooperative project agreement under section 2x31
of this chapter which shall includes provisions that-- (A) for development phases describe the
technical data to be transferred and for the production phase prescribe the content of the technical
data package or assistance to be transferred to the foreign country participating in the agreement;
(B) require that at least the United States production of the defense item to which the technical
data package or assistance relates be carried out by the arsenal concerned; and (C) require the
Secretary of Defense to monitor compliance with the agreement,
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(5) Licensing fees and royalties

The limitation in paragraph (2)(B)(I) shall not apply if the technology (or production
technique) transferred is subject to nonexclusive license and payment of any negotiated licensing
fee or royalty that reflects the cost of development, implementation, and prove-out of the
technology or production technique. Any negotiated license fee or royalty shall be placed in the
operating fund of the arsenal concerned for the purpose of capital investment and technology
development at that arsenal,

(6) Transfers to third parties

A transfer described in paragraph (3)(C) may be made if-- (A) the defense article,
technical data package, or technology to be transferred is a product of a cooperative research and
development program or a cooperative project in which the United States and the participating
foreign country were partners; or (B) the President-� (I) complies with all requirements of section
3(d) of the Arms Export Control Act (22 U.S,C, 2753(d)) with respect to such transfer; and (IH)
certifies to Congress, before the transfer, that the transfer would provide a clear benefit to the
production base of the United States for large-caliber cannon,

(7) Notice and reports to Congress: (A) The Secretary of the Army shall submit to
Congress a notice of each agreement entered into under this subsection, (B) The Secretary shall
submit to Congress a semi-annual report on the operation of this subsection and of agreements
entered into undw1 this section,

(8) Arsenal defined

In this subsection, the term "arsenal" means a Government-owned, Government-operated
defense plant that manufactures large-caliber cannon,

(i) RESTRICTIONS ON CONSTRUCTION OR REPAIR OF VESSELS IN FOREIGN SHIPYARD),.

(1) Except as provided in paragraph (2), no vessel to be constructed for any of the armed
forces, and no major component of the hull or superstructure of any such vessel, may be
constructed in a foreign shipyard.

(2) The President may authorize exceptions to the prohibition in paragraph (1) when he
determines that it is in the national security interest of the United States to do so, The President
shall transmit notice to Congress of any such determination, and no contract may be made
pursuant to the exception authorized until the end of the 30-day period beginning on the date the
notice of such determination is received by Congress,

(3)(A) A naval vessel (or any other vessel under the jurisdiction of the Secretary of the
Navy) the homeport of which is in the United States may not be overhauled, repaired, or
maintained in a shipyard outside the United States,
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(B) Subparagraph (A) does not apply in the case of voyage repairs.

(4) An inflatable boat or rigid inflatable boat, as defined by the Secretary of the Navy, is
not a vessel for the purpose of the restriction in paragraph (1).

(5) In the case of a naval vessel the homeport of which is not in the United States (or a
territory of the United States), the Secretary of the Navy may not during the 15-month period
preceding the planned reassignment of the vessel to a homeport in the United States (or a territory
of the United States) begin any work for the overhaul, repair, or maintenance of the -vessel that is
scheduled to be for a period of more than six months.

§2x,3. Application of the Trade Agreements Act.

(a) Except as set forth in section 2x]1 of this subchapter and in subparagraph (b) of this section,
the Trade Agreements Act (19 U.S.C. § 2501 et seq.) shall apply, subject to its terms. to
Department of Defense covered contracts.

(b) The Trade Agreements Act shall not apply to the acquisition of spare or replacement parts
for end prodthcts meeting the requirements of the Trade Agreements Act wi'en such acquisitions
are restricted to the original source of such end product or to the original manufacturer of the
part, or when no domestic or designated country source is available for such parts. The
Secretary of Defense shall issue regulations implementing this subsection.

§2x14. PreferenceforAmerican Goods

(a) GFNERAL.-Except as set out in this Chapter, and unless the Secretary or the Secretaries of
the military departments shall determine it to be inconsistent with the public interest, or the cost to
be unreasonable, only American goods shall be acquired for public use under any covered
contract. This section shall not apply-

(1) with respect to articles, materials, or supplies acquired for use outside the United
States, or

(2) if American goods of sufficient quality are not reasonably available in commerciul
quantities,

(3) to the acquisition of spare or replacement parts for an end product meeting the
rouirements of this subsection when such acquisitions are restricted to the original source of such
end product or to the original manufacturer of the part, or when no domestic or designated
cuuntry source is available for such parts. The Secretary of Defense shall issue regulations
implementing this subsection.
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(b) CONTRACTS FOR PUBLIC WORKS; SPECIFICATION FOR USE OF AMERICAN MATERIALS.-Every
contract for the construction, alteration, or repair of any public building or public work in the
United States slhall contain a provision that in the performance of the work the contractor,
subcontractors, material men, or suppliers, shall use only American goods; provided, however,
that if the head of the Federal agency making the contract shall find that in respect to some
particular articles, materials, or supplies it is impracticable to make such requirement or that it
would unreasonably increase the cost, an exception shall be noted in the specifications as to that
particular article, material, or supply, and a public record made of the findings which justified! the
exception. This section shall not apply if American goods of sufficient quality are not
reasonably available in commercial quantities.

§21W. Determination of Unreasonable Cost

The cost of American goods is unreasonable as compared to the cost of goods which are
other than American goods if the cost of such American goods exceeds the cost of goods which
are other than American goods by a percentage to be determined by the Secretary of Defense.
The percentage determined under this section shall not be less than the percentage set from time
to time by Executive Orders implementing the Buy American Act (41 U. S.C. § 1Oa - lOd).
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SUBCHAPTER I

INTERNATIONAL AND COOPERATIVE AGREEMENTS

§2x2O. Definitions

(a) As used in this subchapter, the following are defined terms-

(1) "allied country" means any of the following:

(A) A country that is a member of the North Atlantic Treaty Organization.

(B) Australia, New Zealand, Japan, and the Republic of Korea,

(C) Any other country designated as an allied country for the purposes of this
section by the Secretary of Defense with the concurrence of the Secretary of State,

(2) 'ccoperative project" means a jointly managed arrangement, described in a written
agreement entered into by the participants, that--

(A) is undertaken by the participants in order to improve the conventional defense

capabilities of the participants; and

(B) provides for--

(i) one or more participants (other than the United States) to share with the
United States the cost of research and development, testing, evaluation, or joint production
(including follow-on support) of defense articles;

(ii) the United States and another participant concurrently to produce in the
United States and the country of such other participant a defense article jointly developed in a
cooperative project described in clause (i); or

(iWi) modifying existing military equipment to meet United States military
requirements; or

(iv) the United States to procure a defense article or a defense service from
another participant in the cooperative project,

(3) "defense article" has the meaning given such term in section 47(3) of the Arms Export
Control Act (22 U.S.C. § 2794(3)).

(4) "defense service" has the meaning given such term in section 47(4) of the Arms Export
Control Act (22 U.S.C. § 2794(4)).
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(5) "foreign firm" means a business entity other than a United States firm.

(6) 'friendly foreign country" means any country designated as afriendly foreign country
for purposes of this Subchapter by the Secretary of Defense in consultation with the Secretary of
State.

(7) "major ally of the United States" means--

(A) a member nation of the North Atlantic Treaty Organization (other than the
United States) and North Atlantic Treaty Organization subsidiary bodies; or

(B) a major non-NATO ally.

(8) "major non-NATO ally" means a country (other than a member nation of the North
Atlantic Treaty Organization) that is designated as a major non-NATO ally for purposes of this
section by the Secretary of Defense with the concurrence of the Secretary of State.

(9) "North Atlantic Treaty Organization subsidiary bodies" has the meaning given to it by
section 2x50 of this title.

(10) "United States firm" means a business entity that performs substantially all of its
manufacturing, production, and research and development activities in the United States.

§f2x21. Defense international agreements

(a) CONSIDERATIONS IN MAKiNG AND IMPLEMENTING INTERNATIONAL AOREEMENTS--In the
negotiation, renegotiation, and implementation of any existing or proposed memorandum of
understanding, between the Secretary of Defense, acting on behalf of the United States, and one
or more foreign countries (or any instrumentality of a foreign country) relating to research,
development, e* production, or logistics support of defense equipment, or to the reciprocal
procurement of defense items, the Secretary of Defense shall--

(1) consider the effects of such existing or proposed international agreement on the
national defense technology and industrial base of the United States; and

(2) regularly solicit and consider comments and recommendations from the Secretary of
Commerce with respect to the commercial implications of such international agreement and the
potential effects of such international agreement on the international competitive position of
United States industry,

(b) INTER-AGENCY REVIEW OF EFFECTS ON UNITED STATES INDUSTRY.-- Whenever the Secretary
of Commerce has reason to believe that an existing or proposed international agreement has, or
threatens to have, a significant adverse effect on the international competitive position of United
States industry, the Secretary may request an inter-agency review of the international agreement.
If, as a result of the review, the Secretary determines that the commercial interests of the United

7-175



States are not being served or would not be served by adhering to the terms of such existing
international agreement or agreeing to such proposed international agreement, as the case may
be, the Secretary shall recommend to the President the renegotiation of the existing international
agreement or any modification to the proposed international agreement that he considers
necessary to ensure an appropriate balance of interests.

(c) LIMITATION ON ENTERING INTO INTERNATIONAL AGREEMENTS.-- An international agreement
referred to in subsection (a) may not be entered into or implemented if the President, taking into
consideration the results of the interagency review, determines that such international agreement
has or is likely to have a significant adverse effect on United States industry that outweighs the
benefits of entering into or implementing such international agreement,

(d) FOREIGN CONTRIBUTIONS FOR COOPERATIVE PROJECTS

Crediting of Contributions.-- Whenever the United States participates in a cooperative
project with a friendly foreign country or NATO on a cost-sharing basis, any contribution
received by the United States frcn. that foreign country or NATO to meet its share of the costs of
the project may be credited to appropriations available to an appropriate military department or
another appropriate organization within the Department of Defense, as determined by the
Secretary of Defense.

Use of Amounts Credited,-- The amount of a contribution credited pursuant to subsection
(a) to an appropriation account in connection with a cooperative project referred to in that
subsection shall be available only for payment of the share of the project expenses allocated to the
foreign country or NATO making the contribution, Payments for which such amount is available
include the following:

Payments to contractors and other suppliers (including the Department of Defense and
other participants acting as suppliers) for necessary articles and services,

Payments for any damages and costs resulting from the performance or cancellation of any
contract or other obligation.

Payments or reimbursements -f other program expenses, including program office

overhead and administrative costs.

Refunds to other participants.

§2x22. Offset policy; notification

(a) ESTABLISHMENT OF OFFSET POLICY,..- The President shall establish, consistent with the
requirements of this section, a comprehensive policy with respect to contractual offset
arrangements in connection with the purchase of defense equipment or supplies which addresses
the following:
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(1) Transfer of technology in connection with offset arrangements.

(2) Application of offset arrangements, including cases in which United States funds are
used to finance the purchase by a foreign government.

(3) Effects of offset arrangements on specific subsectors of the industrial base of the
United States and for preventing or ameliorating any serious adverse effects on such subsectors,

(b) TECHNOLOGY TRANSFER.-- (1) No official of the United States may enter into a memorandum
of understanding or other agreement with a foreign government that would require the transfer of
United States defense technology to a foreign country or a foreign firm in connection with a
contract that is subject to an offset arrangement if the implementation of such memorandum or
agreement would significantly and adversely affect the defense industrial base of the United States
and would result in a substantial financial loss to a United States firm,

(2) Paragraph (1) shall not apply in the case of a memorandum of understanding or
agreement described in paragraph (1) if the Secretary of Defense, in consultation with the
Secretary of Commerce and the Secretary of State, determines that a transfer of United States
defense technology pursuant to such understanding or agreement will result in strengthening the
national security of the United States and so certifies to Congress.

(3) If a United States firm is required under the terms of a memorandum of understanding,
or other agreement entered into by the United States with a foreign country, to transfer defense
technology to a foreign country, the United States firm may protest the determination to the
Secretary of Defense on the grounds that the transfer of such technology would adversely affect
the defense industrial base of the United States and would result in substantial financial loss to the
protesting firm. The Secretary of Defense, in consultation with the Secretary of Commerce and
the Secretary of State, shall make the final determination of the validity of the protesting firm's
claim.

(c) NOTIFICATION REGARDING OFFSETS.-- If at any time a United States firm enters into a contract
for the sale of a weapon system or defense-related item to a foreign country or foreign firm and
such contract is subject to an offset arrangement exceeding $50,000,000 in value, such firm shall
notify the Secretary of Defense of the proposed sale, Notification shall be made under this
subsection in accordance with regulations prescribed by the Secretary of Defense in consultation
with the Secretary of Commerce,

§2031. Cooperative projects: allied countries

(a) Authority to engage in cooperative projects

The Secretary of Defense may enter into a memorandum of understanding (or other
formal agreement) with one or more major allies of the United States for the purpose of
conducting cooperative projects on defense equipment and munitions.
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(b) Requirement that projects improve conventional defense capabilities

(1) The Secretary of Defense may not enter into a memorandum of understanding (or
other formal agreement) to conduct a cooperative project under this section unless the Secretary
determines that the proposed project will improve, through the application of emerging
technology, the conventional defense capabilities of NATO or the common conventional defense
capabilities of the United States and its major non-NATO allies.

(2) The authority of the Secretary to make a determination under paragraph (1) may only
be delegated to the Deputy Secretary of Defense or the Under Secretary of Defense for
Acquisition.

(c) Cost &haring

Each cooperative project entered into under this section shall require sharing of the costs
of the project (including the costs of claims) between the participants on an equitable basis,

(d) Acquisition of dqfense equipment and services

(1) A major ally of the United States may not use any military or economic assistance
grant, loan, or other funds provided by the United States for the purpose of making that ally's
contribution to a cooperative F,,c...h and d- . ,l.pm. nt. program entered into with the United
States under this section.

(2)(A) Except as provided in subparagraph (C), chapter 137 of this title shall apply to
contracts for the acquisition of defense equipment and services by the Secretary of Defense.
Except to the extent waived under subparagraph (C) of this subsection or some other provision
of law, all other provisions of law relating to procurement, if otherwise applicable, shall apply to
such contracts entered into by the Secretary of Defense,

(B) When contracting or incurring obligations for cooperative projects, the
Secretary of Defense may require subcontracts to be awarded to particular subcontractors in
furtherance of the cooperative project.

(C)(1) Subject to paragraph (2), when entering into contracts or incurring
obligations outside the United States, the Secretary of Defense may waive with respect to any
such contract or subcontract the application of any provision of law, other than a provision of the
Arms Export Control Act or section 2304 of this title, that specifically-

(i) prescribe procedures to be followed in the formation of contrtcts;

(ii) prescribe terms and conditions to be included in contracts;
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(Wi) prescribe requirements for or preferences to be given to goods grown,
produced, or manufactured in the United States or in United States Government-owned facilities
or for services to be performed in the United States; or

(1v) prescribe requirements regulating the performance of contracts.

(2) A waiver may not be made under paragraph (1) unless the Secretary determines that
the waiver is necessary to ensure that the cooperative project will significantly further
standardization, rationalization, and interoperability,

(3) The authority of the Secretary to make waivers under this subsection may be delegated
only to the Deputy Secretary of Defense or the Acquisition Executive designated for the Office of
the Secretary of Defense.

(D)(1) In carrying out a cooperative project, the Secretary of Defense may agree that a
participant (other than the United Stato) may make a contract for requirements of the United
States under the project if tb& lecretary determines that such a contract will significantly further
standardization, rationalization, and interoperability. Except to the extent waived under this
section or under any other provision of law, the Secretary shall ensure that such contract will be
made on a competitive hats and that United States sources will not be precluded ftom competing
under the contract,

(2) If a participant (other than the United States) in a cooperative project makes a
contract on behalf of such project to meet the requirements of the United States, the contract may
permit the contracting paity to follow its own procedures relating to contracting.

(e) In carrying out a cooperative project, the Secretary of Defense may also agree to the disposal
of property that is jointly acquired by the members of the project without regard to any laws of
the United States applicable to the disposal of property owned by the United States. Disposal of
such property may include a transfer of the interest of the United States in such property to one of
the other governments participating in the cooperative ngreement or the sale of such property.
Payment for the transfer or sale of any interest of the United States in any such property shall be
made in accordance with the terms of the cooperative agreement.

(0' Nothing in this section shall be construed as authorizing--

(1) the Secretary of Defense to waive any of the financial management responsibilities
administered by the Secretary of the Treasury; or

(2) to waive the cargo preference laws of the United States, including section 2631 of this
title and section 901(b) of the Merchant Marine Act, 1936 (46 U.S.C. App. 124 1(b)).
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(g) Cooperative opportunities document

(1)(A) In order to ensure that opportunities to conduct cooperative projects are

considered at an early point during the formal development review process of the Department of

Defense in connection with any planned project of the Department, the Under Secretary of

Defense for Acquisition shall prepare an arms cooperation opportunities document with respect

to that project for review by the Defense Acquisition Board at formal meetings of the Board.

(B) The Under Secretary shall also prepare an arms cooperation opportunities

document for review of each new project for which a document known as a Mission Need

Statement is prepared,

(2) An arms cooperation opportunities document referred to in paragraph (1) shall include

the following:

(A) A statement indicating whether or not a project similar to the one under

consideration by the Department of Defense is in development or production by one or more of

the major allies of the United States.

(B) If a project similar to the one under consideration by the Department of

Defense is in development or production by one or more major allies of the United States, an

assessment by the Under Secretary of Defense for Acquisition as to whether that project could

satisfy, or could be modified in scope so as to satisfy, the military requirements of the project of

the United States under consideration by the Department of Drfense,

(C) An assessment of the advantages and disadvantages with regard to program

timing, developmental and life cycle costs, technology sharing, and Rationalization,

Standardization, and Interoperability (RSI) of seeking to structure a cooperative development

program with one or more major allies of the United States.

(D) The recommendation of the Under Secretary as to whether the Department of

Defense should explore the feasibility and desirability of a cooperative development program with

one or more major allies of the United States.

(h) Reports to Congress

(1) Not later than March 1 of each year, the Under Secretary of Defense for Acquisition

shall submit to the Speaker of the House of Representatives and the Committees on Armed

Services and Appropriations of the Senate a report on cooperative projects under this section.
Each such report shall include--

(A) a description of the status, funding, and schedule of existing projects carried

out under this section for which memoranda of understanding (or other formal agreements) have

been entered into; and
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(B) a description of the purpose, funding, and schedule of any new projects
proposed to be carried out under this section (including those projects for which memoranda of
understanding (or other formal agreements) have not yet been entered into) for which funds have
been included in the budget submitted to Congress pursuant to section 1105 of Title 31 for the
fiscal year following the fiscal year in which the report is submitted.

(2) The Secretary of Defense and the Secretary of State, whenever they consider such
action to be warranted, shall jointly submit to the Committees on Armed Services and Foreign
Relations of the Senate and to the Committees on Armed Services and Foreign Affairs of the
House of Representatives a report--

(A) enumerating those countries to be added to or deleted from the existing
designation of countries designated as major non-NATO allies for purposes of this section; and

(B) specifying the criteria used in determining the eligibility of a country to be
designated as a major non-NATO ally for purposes of this section.

(.)(A) The Secretary of Defense shall notify the Congress each time he requires that a
prime contract be awarded to a particular prime contractor or that a subcontract to be awarded to
a particular subcontractor to comply with a cooperative agreement. The Secretary shall include in
each such notice the reason for exercising his authority to designate a particular contractor or
subcontractor, as the case may be,

(B) The Secretary shall also notify the Congress each time he exercises a waiver
under subsection (d)(2)(c) and shall include in such notice the particular provision or provisions of
law that were waived.

(i) Side-by-side testing

(1) It is the sense of Congress--

(A) that the Secretary of Defense should test conventional defense equipment,
munitions, and technologies manufactured and developed by major allies of the United States and
other friendly foreign countries to determine the ability of such equipment, munitions, and
technologies to satisfy United States military requirements or to correct operational deficiencies;
and

(B) that while the testing of nondevelopmental items and items in the late state of
the development process are preferred, the testing of equipment, munitions, and technologies may
be conducted to determine procurement alternatives.

(2) The Secretary of Defense may acquire equipment, munitions, and technologies of the
type described in paragraph (1) for the purpose of conducting the testing described in that
paragraph.

7-181



(3) The Deputy Director, Defense Research and Engineering (Test and Evaluation) shall
notify the Speaker of the House of Representatives and the Committees on Armed Services and
on Appropriations of the Scnate of the Deputy Director's intent to obligate funds made available
to carry out this subsection not less than 30 days before such fUnds are obligated,

(4) The Secretary of Defense shall submit to Congress each year, not later than March 1, a
report containing information on--

(A) the equipment, munitions, and technologies manufactured and developed by
major allies of the United States and other friendly foreign countries that were evaluated under
this subsection during the previous fiscal year;

(B) the obligation of any funds under this subsection during the previous fiscal
year; and

(C) the equipment, munitions, and technologies that were tested under this
subsection and procured during the previous fiscal year,

(i) Secretary to encourage similar programs

The Secretary of Defense shall encourage major allies of the United States to establish
programs similar to the one provided for in this section,

§2023. Cooperative military airlift agreements: allied countries

(a) Subject to the availability of appropriations, and after consultation with the Secretary of State,
the Secretary of Defense may enter into cooperative military airlift agreements with the
government of any allied country for the transportation of the personnel and cargo of the military
forces of that country on aircraft operated by or for the military forces of the United States in
return for the reciprocal transportation of the personnel and cargo of the military forces of the
United States on aircraft operated by or for the militaty forces of that allied country. Any such
agreement shall include the following terms:

(1) The rate of reimbursement for transportation provided shall be the same for each party
and shall be not less than the rate charged to military forces of the United States, as determined by
the Secretary of Defense under section 2208(h) of this title,

(2) Credits and liabilities accrued as a result of providing or receiving transportation shall
be liquidated as agreed upon by the parties. Liquidation shall be either by direct payment to the
country that has provided the greater amount of transportation or by the providing of in-kind
transportation services to that country. The liquidation shall occur on a regular basis, but not less
often than once every 12 months.

(3) During peacetime, the only military airlift capacity that may be used to provide
transportation is that capacity that (A) is not needed to meet the transportation requirements of
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the military forces of the country providing the transportation, and (B) was not created solely to
accommodate the requirements of the military forces of the country receiving the transportation.

(4) Defense articles purchased by an allied country from the United States under the Arms
Export Control Act (22 U.S.C. § 2751 et seq.) or from a commercial source under the export
controls of the Arms Export Control Act may not be transported (for the purpose of delivery
incident to the purchase of the defense articles) to the purchasing allied country on aircraft
operated by or for the military forces of the United States except at a rate of reimbursement that
is equal to the full cost of transportation of the defense articles, as required by section 21 (a)(3) of
the Arms Export Control Act (22 U.S.C. § 276 1(a)(3)).

(b) Subject to the availability of appropriations, and after consultation with the Secretary of State,
the Secretary of Defense may enter into nonreciprocal military airlift agreements with North
Atlantic Treaty Organization subsidiary bodies for the transportation of the personnel and cargo
of such subsidiary bodies on aircraft operated by or for the military forces of the United States,
Any such agreement shall be subject to such terms as the Secretary of Defense considers
appropriate,

(c) Any amount received by the United States as a result of an agreement entered into under this
section shall be credited to applicable appropriations, accounts, and funds of the Department of
Defense.

(d) Notwithstanding subchapter II/, the Secretary of Defense may enter into military airlift

agreements with allied countries only under the authority of this section,

§2x33. Cooperative logistic support agreements: NATO countries

(a) General authority

(1) The Secretary of Defense may enter into bilateral or multilateral agreements known as
Weapon System Partnership Agreements with one or more governments of other member
countries of the North Atlantic Treaty Organization (NATO) participating in the operation of the
NATO Maintenance and Supply Organization. Any such agreement shall be for the purpose of
providing cooperative logistics support for the armed forces of the countries which are parties to
the agreement. Any such agreement--

(A) shall be entered into pursuant to the terms of the charter of the NATO
Maintenance and Supply Organization, and

(B) shall provide for the common logistic support of a specific weapon system
common to the participating countries.

(2) Such an agreement may provide for--
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(A) the transfer of logistics support, supplies, and services by the United States to
the NATO Maintenance and Supply Organization; and

(B) the acquisition of logistics support, supplies, and services by the United States
from that Organization.

(b) Authority of Secretary: Under the terms of a Weapon System Partnership Agreement, the
Secretary of Defense --

(1) may agree that the NATO Maintenance and Supply Organization may enter into
contracts for supply and acquisition of logistics support in Europe for requirements of the United
States, to the extent the Secretary determines that the procedures of such Organization governing
such supply and acquisition are appropriate; and

(2) may share the costs of set-up charges of facilities for use by the NATO Maintenance
and Supply Organization to provide cooperative logistics support and in the costs of establishing a
revolving fund for initial acquisition and replenishment of supply stocks to be used by the NATO
Maintenance Rnd Supply Organization to provide cooperative logistics support.

(c) Sharing of administrative expenses

Each Weapon System Partnership Agreement shall provide for joint management by the
participating countries and for the equitable sharing of the administrative costs and costs of claims
incident to the agreement,

(d) Supplemental authority

The authority of the Secretary of Defense under this section is in addition to the authority
of the Secretary under subchapter III and any other provision of law.

§ 2x34 NATO Airborne Warning and Control System (AWACS) program: authority of
Secretary of Defense

(a) Authority Under AWACS program

The Secretary of Defense, in carrying out an AWACS memorandum of understanding,
may do the following:

(1) Waive reimbursement for the cost of the following functions performed by personnel
other than personnel employed in the United States Air Force Airborne Warning and Control
System (AWACS) program office:

(A) Auditing.
(B) Quality assurance.
(C) Codification.
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(D) Inspection.
(E) Contract administration.
(F) Acceptance testing.
(G) Certification services.
"(H) Planning, programming, and management services.

(2) Waive any surcharge for administrative services otherwise chargeable.

(3) In connection with that Program, assume contingent liability for--

(A) program losses resulting from the gross negligence of any contracting officer
of the United States;

(B) identifiable taxes, customs duties, and other charges levied within the United
States on the program; and

(C) the United States share of the unfunded termination liability.

(b) Contract authority limitation

Authority under this section to enter into contracts shall be effective for any fiscal year
only to such extent or in such amounts as are provided in appropriation Acts.

(c) Definition

In this section, the term "AWACS memorandum of understanding" means--

(1) the Multilateral Memorandum of Understanding Between the North Atlantic Treaty
Organization (NATO) Ministers of Defense on the NATO E-3A Cooperative Programme, signed
by the Secretary of Defense on December 6, 1978;

(2) the Memorandum of Understanding for Operations and Support of the NATO
Airborne Early Warning and Control Force, signed by the United States Ambassador to NATO on
September 26, 1984;

(3) the Addendum to the Multilateral Memorandum of LTnderstanding Between the North
Atlantic Treaty Organization (NATO) Ministers of Defense on the NATO E-3A Cooperative
Programme (dated December 6, 1978) relating to the modernization of the NATO Airborne Early
Warning and Control (NAEW&C) System, dated December 7, 1990; and

(4) any other follow-on support agreement for the NATO E-3A Cooperative Programme.

(d) Expiration

The authority provided by this section expires on September 30, 1993.
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SUBCHAPTER III

ACQUISITION, CROSS-SERVICING AGREEMENTS, AND STANDARDIZATION

§2x5O. Definitions

(a) As used in this subchapter, the following are defined terms--

(1) "allied country" means --

(A) a country that is a member of the North Atlantic Treaty Organization-

(B) Australia, New Zealand, Japan, or the Republic of Korea; or this

(C) any other country designated as an allied country by the Secretary of Defense
with the concurrence of the Secretary of State.

(2) "allied international organization" means the North Atlantic Treaty Organization
(NATO) or any other international organization designated ab an allied international organization
by the Secretary of Defense with the concurrence of the Secretary of State.

(3) "contingency operation" has the same meaning provided such term in section 631 of
the FY92/93 Defense Authorization Act (P.L. 102-190) (10 US. C. § 101(47)).

(4) "logistic support, supplies, and serv;ces" means food, billeting, transportation,
petroleum, oils, lubricants, clothing, communications services, medical services, ammunition, base
operations support (and construction incident to base operations support), storage services, use of
facilities, training services, spare parts and components, repair and maintenance services, and port
services.

(5) "military region" means the geographical area of responsibility assigned to the

commander of a unified combatant command (excluding Europe and adjacent waters).

(6) "North Atlantic Treaty Organization subsidiary bodies" means--

(A) any organization within the meaning of the term "subsidiary bodies" in article I
of the multilateral treaty on the Status of the North Atlantic Treaty Organization, National
Representatives and International Staff, signed at Ottawa on September 20, 1951 (TIAS 2992; 5
UST 1087); and

(B) any international military headquarters or organization to which the Protocol
on the Status of International Military Headquarters Set Up Pursuant to the North Atlantic
Treaty, signed at Paris on August 28, 1952 (TIAS 2978; 5 UST 870), applies.
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§2x51. Authority to acquire logistic support, supplies, and services for elements of the
armed forces deployed outside the United States

Subject to section 2x53 of this title and subject to the availability of appropriations, the
Secretary of Defense may--

(1) acquire from the Governments of North Atlantic Treaty Organization countries and
from North Atlantic Treaty Organization subsidiary bodies logistic support, supplies, and services
for elements of the armed forces deployed in Europe and adjacent waters; and

(2) acquire from any government not a member of the North Atlantic Treaty Organization
in which elements of the aimed forces are deployed (or are to be deployed) logistic support,
supplies, and services for elements of the armtd forces deployed (or to be deployed) in such
country or in the military region in which such country is located if that country--

(A) has a defense alliance with the United "Itates;

(B) permits the stationing nf members of the armed forces in such country or the
homeporting of naval vessels of the United States in such country;

(C) has agreed to preposition materiel of the United States in such country; or

(D) serves as the host country to military exercises which include elements of the
armed forces or permits other military operations by the armed tbrces in such country,

§2x52. Cross-servicing agreements

(a)(1) Su:bject to section 2x53 of this title and to the availability of appropriations, the
Secretary of Defense may enter into an agreement described in paragraph (2) with-.

(A) the government of a North Atlantic Treaty Organization country;

(B) a subsidiary body of the North Atlantic Treaty Organization; or

(C) the government of a country not a member of the North Atlantic Treaty
Organization but which is designated by the Secretary of Defense, subject to the limitations
prescribed in subsection (b), as a government with which the Secretary may enter into agreements
under this section.

(2) An igreement referred to in paragraph (1) is an agreement under which the United
States agrees to provide logistic support, supplies, and services to military forces of a country or
subsidiary body referred to in paragraph (1) in return for the reciprocal provisions of logistic
support, supplies, and services by such government or subsidiary body to elements of the armed
forces.
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(b) The Secretary of Defense may not designate a country for an agreement under this section--

(1) unless the Secretary, after consultation with the Secretary of State, determines that the
designation of such country for such purpose is in the interest of the national security of the
United States; and

(2) in the case of a country which is not a member of the North Atlantic Treaty
Organization, notifies the Committees on Armed Services and Foreign Relations of the Senate and
the Committees on Armed Services and Foreign Affairs of the House of Representatives at least
30 days before the date on which such country is designated by the Secretary under subsection
(a).

(c) The Secretary of Defense may not use the authority of this subchapter to procure from any
foreign government as a routine or normal source any goods or services reasonably available from
United States commercial sources.

(d) The Secretary shall prescribe regulations to ensure that contracts entered into under this
subchapter are free from self-dealing, bribery, and conflict of interests.

§2x53, Law applicable to acquisition and cross-servicing agreements

(a) Except as provided in subsection (b), acquisition of logistic support, supplies, and services
under section 2xil of this title and agreements entered into under section 2xW2 of this title shall be
made in accordance with prudent procurement practices.

(b) Sections 2207 and chapter 137 of this title and sections 3709, 3735, and 3741 of the Revised
Statutes (41 U.S.C. §§ 5, 13, and 22) shall not apply to acquisitions made under the authority of
section 2x51 of this title or to agreements entered into under section 2x52 of this title.

§2x54. Methods of payment for acquisitions and tr-nsfers by the United States

(a) Logistics support, supplies, and services may be acquired or transferred by the United States
under the authority of this subchapter on a reimbursement basis or by replacement-in-kind or
exchange of supplies or services of an equal value.

(b)(1) In entering into agreements with the Government of another North Atlantic Treaty
Organization country or other foreign country for the acquisition or transfer of logistic support,
supplies, and services on a reimbursement basis, the Secretary of Defense shall negotiate for
adoption of the following pricing principles for reciprocal application:

(A) The price charged by a supplying country for logistics support, supplies, and
services specifically procured by the supplying country from its contractors for a recipient country
shall be no less favorable than the price for identical items or services charged by such contractors
to the armed forces of the supplying country, taking into account price differentials due to
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delivery sch dules, points of delivery, and other similar considerations.

(B) The price charged a recipient country for supplies furnished by a supplying
country from its inventory, and the price charged a recipient country for logistics support and
services furnished by the officers, employees, or governmental agencies of a supplying country,
shall be the same as the price charged for identical supplies, support, or services acquired by an
armed force of the supplying country from such governmental sources.

(2) To the extent that the Secretary of Defense is unable to obtain mutual acceptance by
the other country involved of the reciprocal pricing principles for reimbursable transactions set
forth in paragraph (1)--

(A) the United States may not acquire from such country any logistic support,
supply, or service not governed by such reciprocal pricing principles unless the United States
forces commander acquiring such support, supply, or service determines (after price analysis) that
the price thereof is fair and reasonable; and

(B) transfers by the United States to such country under this subchapter of any
logistic support, supply, or service that is not governed by such reciprocal pricing principles shall
be subject to the pricing provisions of the Arms Export Control Act (22 U.S.C. § 2751 et seq.).

(3) To the extent that indirect costs (including charges for plant and production
equipment), administrative surcharges, and contract administration costs with respect to any
North Atlantic Treaty Organization country or other foreign country are not waived by operation
of the reciprocal pricing principles of paragraph (1), the Secretary of Defense may, on a reciprocal
basis, agree to waive such costs,

(4) The pricing principles set forth in paragraph (2) and the waiver authority provided in
paragraph (3) shall also apply to agreements with North Atlantic Treaty Organization subsidiary
bodies under this subchapter.

(c) In acquiring or transferring logistics support, supplies, or services under the authority of this
subchapter by exchange of supplies or services, the Secretary of Def/ense may not agree to or
carry out the following:

(1) Transfers in exchange for property the acquisition of which by the Department of
Defense is prohibited by law.

(2) Transfers of source, byproduct, or special nuclear materials or any other material,
article, data, or thing of value the transfer of which is subject to the Atomic Energy Act of 1954
(42 U.S.C. § 2011 et seq.).

(3) Transfers of chemical munitions,
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§2x55. Liquidation of accrued credits and liabilities

(a) Credits and liabilities of the Utited States accrued as a result of acquisitions and transfers of
logistic support, supplies, and services under the authority of this subchapter shall be liquidated
not less often than once every three months by direct payment to the entity supplying such
support, supplies, or services by the entity receiving such support, supplies, or services.

(b) Payment-in-kind or exchange entitlements accrued as a result of acquisitions and transfers of
logistic support, supplies, and services under authority of this subchapter shall be satisfied within
12 months after the date of the delivery of the logistic support, supplies, or services.

§2x56. Crediting of receipts

Any receipt of the United States as a result of ar agreement entered into under this
subchapter shall be credited to applicable appropriations, accounts, and funds of the Department
of Defense,

§2x57. Limitation on amounts that may be obligated or accrued by the United States

(a)(1) Except during a period of active hostilities involving the armed forces, the total amount of
reimbursable liabilities that the Urited States may accrue under this subchapter (before the
computation of offsetting balances) with other member countries of the North Atlantic Treaty
Organization and subsidiary bodies of the North Atlantic Treay Organization may not exceed
$150,000,000 in any fiscal year, and of such amount not more than $25,000,000 in liabilities may
be accrued for the acquisition of supplies (other than petroleum, cils, and lubricants).

(2) Except during a period of active hostilities involving the armed forces, the total
amount of reimbursable liabilities that the United States may accrue under this subchapter (before
the computation of offsetting balances) with a country which is not a member of the North
Atlantic Treaty Organization, but with which the United States has one or more acquisition or
cross-servicing agreements, may not exceed $10,000,000 in any fiscal year, and of such amount
not more than $2,500,000 in liabilities may be accrued for the acquisition of supplies (other than
petroleum, oils, and lubricants), The $10,000,000 limitation specified in this paragraph is in
addition to the limitation specified in paragraph (1).

(b)(1) Except during a period of active hostilities involving the armed forces, the total amount of
reimbursable credits that the United States may accrue under this subchapter (before the
computation of offsetting balances) with other member countries of the North Atlantic Treaty
Organization and subsidiary bodies of the North Atlantic Treaty Organization may not exceed
$100,000,000 in any fiscal year.

(2) Except during a period of active hostilities involving the armed forces, the total
amount of reimbursable credits that the United States may accrue under this subchapter (before
the computation of offsetting balances) with a country which is not a member of the North
Atlantic Treaty Organization, but with which the United States has one or more acquisition and
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cross-servicing agreements may not exceed $10,000,000 in any fiscal year. Such limitation
specified in this paragraph is in addition to the limitation specified in paragraph (1).

(c) When the Secretary of Defense certifies that the armed forces of the United States are, or
imminently shall become, involved in a contingency operation, the restrictions set forth in
subsections (a) and (b) above are waivedfor a period not to exceed 180 days.

§2x58. Inventories of supplies not to be increased

Inventories of supplies for elements of the armed forces may not be increased for the
puopose of transferring supplies under the authority of this subchapter.

§2x59. Procurement of communications support and related supplies and services

(a)(]) As an alternative means of obtaining communications support and related supplies and
services, the Secretary of Defense, subject to the approval of the Secretary of State, may enter
into a bilateral arrangement with any allied country or allied international organization or may
enter into a multilateral arrangement with allied countries and allied international organizations,
under which, in return for being provided communications support and related supplies and
services, the United States would agree to provide to the allied country or countries or allied
international organization or allied international organizations, as the case may be, or may enter
into a multilateral arrangement with allied countries and allied international organizations,
equivalent value of communications support and related supplies and services, The term of an
arrangement entered into under this subsection may not exceed five years.

(2) Nothing in paragraph (1) shall limit the authority of the Secretary of Defense to
temporarilyffurnish or receive communications support and related supplies, in the absence of a
formal agreement, to an allied country to meet emergent operational requirements of both
countries or incident to an exercise, provided that such periods of Interconnection or access, as
applicable, do not exceed 90 days and the exchanges can be conducted on conditions of
reciprocity. If the Interconnection is maintained for joint or multilateral defense purposes, then
the costs of maintaining such circuits may be allocated among the various users.

(b)(1) Any arrangement entered into under this section shall require that any accrued credits and
liabilities resulting from an unequal exchange of communications support and related supplies and
services during the term of such arrangement would be liquidated by direct payment to the party
having provided the greater amount of communications support and related supplies and services,
Liquidations may be made at such times as the parties in an arrangement may agree upon, but in
no case may final liquidation in the case of an arrangement be made later than 30 days after the
end of the term for which the arrangement was entered into.

(2) Parties tn an arrangement entered into under this section shall annually reconcile
accrued credits and liabilities accruing under such agreement. Any liability of the United States
resulting from a reconciliation shall be charged against the applicable appropriation available to
the Department of' Defense (at the time of the reconciliation) for obligation for communications
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support and related supplies and services.

(3) Payments received by the United States shall be credited to the appropriation from
which such communications support and related supplies and services have been provided,

(c) The Secretary of Defense shall submit to the Committees on Armed Services of the Senate and
the House of Representatives copies of all documents evidencing an arrangement entered into
under subsection (a) not later than 45 days after entering into such an arrangement,

§2x60. Authority to accept direct payment or contribution, use of real property, services,
and supplies from foreign countries In connection with mutual defense agreements and
occupational arrangements

(a) Authority To Accept.--The Secretary of Defense may accept from a foreign country, for the
support of any element of the armed forces in an area of that country--

(1) real property or the use of real property and services and supplies for the United States
or for the use of the United States in accordance with a mutual defense agreement or occupational
arrangement;

(2) services furnished as reciprocal international courtesies or as services customarily
made available without charge; and

(3) direct payment or contribution. Any such direct payment or contribution received by
the United States from a foreign country in accordance with a mutual defense agreement or
occupational arrangement accepted in a fiscal year shall be credited to appropriations of the
Department of Defense that are available for that fiscal year for the purposes for which the
contributions are made. The contributions so credited shall be--

(4) merged with the appropriations to which they are credited; and

(B) available for the same time period as those appropriations.

(b) The limitation upon the authority of the Secretary of Defense to accept direct payment or
contribution, the use of real property, services and supplies, from foreign countries in
connection with mutual defense agreements or occupational arrangements while in an area of
that country, shall not apply in the case ofJoint or bilateral exercises involving the United States
and the providing nation.

(c) Quarterly Reports.--(1) Not later than 30 days after the end of each quarter of each fiscal year,
the Secretary of Defense shall submit to Congress a report on property, services, and supplies
accepted by the Secretary under this section during the preceding quarter. The Secretary shall
include in each such report a description of all property, services, and supplies having a value of
more than $1,000,000.
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(2) In computing the value of any property, services, and supplies referred to in paragraph
(1), the Secretary shall aggregate the value of--

(A) similar items of property, services, and supplies accepted by the Secretary
during the quarter concerned; and

(B) components which, if assembled, would comprise all or a substantial part of an
item of equipment or a facility.

(d) Authority to Use Property, Services, and Supplies.--Property, services, or supplies referred to
in subsection (a) may be used by the Secretary of Defense without specific authorization, except
that such property, services, and supplies may not be used in connection with any program,
project, or activity if the use of such property, services, or supplies would result in the violation of
any prohibition or limitation otherwise applicable to that program, project, or activity.

(e) Annual Audit by GAO.--The Comptroller General of the United States shall conduct an annual
audit of property, services, and supplies accepted by the Secretary of Defense under this section
and shall submit a copy of the results of each such audit to Congress.

§2070. Standardization of equipment with North Atlantic Treaty Organization members

(a) It is the policy of the United States to standardize equipment, including weapons systems,
ammunition, and fuel, procured for the use of the armed forces of the United States stationed in
Europe under the North Atlantic Treaty or at least to make that equipment interoperable with
equipment of other members of the North Atlantic Treaty Organization, To carry out this policy,
the Secretary of Defense shall--

(1) assess the costs and possible loss of non-nuclear combat effectiveness of the military
forces of the members of the Organization caused by the failure of the members to standardize
equipment;

(2) maintain a list of actions to be taken, including an evaluation of the priority and effect
of the action, to standardize equipment that may improve the overall non-nuclear defense
capability of the Organization or save resources for the Organization-, and

(3) initiate and carry out, to the maximum extent feasible, procurement procedures to
acquire standardized or interoperable equipment, considering the cost, function, quality, and
availability of the equipment,

(b) Progress in realizing the objectives of standardization and interoperability would be enhanced
by expanded inter-Allied procurement of arms and equipment within the North Atlantic Treaty
Organization, Expanded inter-Allied procurement would be made easier by greater reliance on
licensing and coproduction cooperative agreements among the signatories of the North Atlantic
Treaty. If constructed to preserve the efficiencies associated with economies of scale, the
agreements could minimize potential economic hardship to parties to the agreements and increase
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the survivability, in time of war, of the North Atlantic Alliance's armaments production base by
dispersing manufacturing facilities. In conjunction with other members of the Organization and to
the maximum extent feasible, the Secretary shall--

(1) identify areas in which those cooperative agreements may be made with members of

the Alliance; and

(2) negotiate those agreements.

(c)(1) It is the sense of Congress that weapons systems being developed wholly or
primarily for employment in the North Atlantic Treaty Organization theater should conform to a
common Organization requirement in order to proceed toward joint doctrine and planning and to
facilitate maximum feasible standardization and interoperability of equipment, and that a common
Organization requirement should be understood to include a common definition of the military
threat to the members of the Organization.

(2) It is further the sense of Congress that standardization of weapons and equipment
within the Organization on the basis of a "two-way street" concept of cooperation in defense
procurement between Europe and North America can only work in a realistic sense if the
European nations operate on a united and collective basis, Therefore, the governments of Europe
are encouraged to accelerate their present efforts to achieve European armaments collaboration
among all European members of the Organization.

(d) Before February 1, 1989, and biennially thereafter, the Secretary shall submit a report to
Congress that includes.-

(1) each specific assessment and evaluation made and the results of each assessment and
evaluation, and the results achieved with the members of the North Atlantic Treaty Organization,
under subsections (a)(1) and (2) and (b);

(2) procurement action initiated on each new major system not complying with the policy
of subsection (a);

(3) procurement action initiated on each new major system that is not standardized or
interoperable with equipment of other members of the Organization, including a description of the
system chosen and the reason for choosing that system;

(4) the identity of--

(A) each program of research and development for the armed forces of the United
States stationed in Europe that supports, conforms, or both, to common Organization
requirements of developing weapon systems for use by the Organization, including a common
definition of the military threat to the Organization; and

7-194



(B) the common requirements of ,he Organization to which those program3

conform or which they support;

(5) action of the Alliance toward conmmon Organization requirements if none exist;

(6) efforts to establish a regular procedure and mechanism in the Organization to
determine common military requiremeiits;

(7) a description of each existing and planned program of the Department of Defense that
supports the development or procurement of a %eapon system or other military equipment
originally developed or procured by members of the Organization other than the United States
and for which funds have been authorized to be appropriated for the fiscal year in which the
report is submitted, including a summary listing of the amount of funds--

(A) appropriated for those programs for the fiscal year in which the report is
submitted; and

(B) requested, or proposed to be requested, for those programs for each of the
two fiscal years following the fiscal year for which the report is submitted; and

(8) a description of each weapon system or other military equipment originally developed
or procured in the United States and that is being developed or procured by members of the
Organization other than the United States during the fiscal year for which the report is submitted.

(e) If the Secretary decides that procurement of equipment manufactured outside the United
States is necessary to carry out the policy of subsection (a), the Secretary may determine under
section 2 of title III of the Act of March 3, 1933 (41 U.S.C. § 10a), that acquiring that equipment
manufactured in the United States is inconsistent with the public interest.

(f) The Secretary shall submit the results of each assessment and evaluation made under
subsection (a)(1) and (2) to the appropriate North Atlantic Treaty Organization body to become
an integral part of the overall Organization review of force goals and development of force plans.
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8. COMMERCIAL ITEMS

8.0. Introduction

The Panel proposes a comprehensive new approach to address the acquisition of
commercial items both as end items and as components in defense-unique products, In so doing,
the Panel has drawn on legislative initiatives over the past decade (as well as on DFARS Part 211)
and has attempted to incorporate the language and concepts of those laws. Existing law has not,
however, been successful in achieving the benefits of commercial-military integration and has not
resulted in broad use of commercial items in DOD systems. The reasons for this are complex,
While opposition to commercial items within the defense procurement community has been cited
as a factor, I recent congressional 2 and Government studies, 3 expert commentary,4 and testimony
before the Panel identified procurement statutes (and implementing regulations) themselves as a
major barrier to greater C.se of commercial items, As discussed in detail below, the Panel has
responded by proposing:

* Stronger policy language in favor of the use of commercial and nondevelopmental
items in 10 U.S.C. § 2301;

* A new definition of commercial items in 10 U.S.C. § 2302;

e An expanded exemption for "adequate price competition" in the Truth in Negotiation
Act, 10 U.S.C, § 2306a, which applies to commercial items, and relief from
inappropriate requirements for cost or pricing data when a contract for commercial
items or services, awarded competitively, is modified (See Chapter 1.3 of this
Report).

s New exemptions to technical data requirements in commercial item acquisitions in 10
U.SC. § 2320;

* A new structure for "Buy American" restrictions in a proposed new chapter on
Defense Trade and Cooperation (see Chapter 7 of this report); and

e A new subchapter for commercial item acquisitions which creates a new rule structure
and provides for exemptions from statutes that create barriers to the use of commercial
items, and includes provisions on pricing, documentation, and audit lights tailored for
commercial item acquisitions,

ISee, e.g., S. Rep. No. 99-331, 99th Cong., 2d Sen. 265-66 (1986), reprinted In 1986 U.S, CODE, CONG, &
ADMIN. NEws 6413, 6460-61,
2Report of the Structure qf U.S. Defense Industrial Base Panel of the Comm. on Armed Services of the House of
Representay(ves, Future of the Defense Industrial Base 13-15, 16 (April 7, 1992).
3Eg., U.S, Congress, Office of Technology Assessment, Holding the E~dge: M1aintaining the Deqense Technology
Base 9-10, 13-14, 172-177 (1989),
4Center for Strategic and International Studies, Integrating Commercial and Military Technologies for National
Strength 15 (March 1991) [hereafter "CSIS Study"],
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Unlike other chapters in this Report, this chapwer does not address specific, pre-existing
law, but sets out an analysis cutting across much of the work discussed in detail in other chapters.
Because of its unique subject matter, this chapter first discusses the history of attempts to improve
defense use of commercial items and then the rationale for each section of proposed legislation,
some of which is also discussed in other chapters. For convenience of the reader, the text of all
proposed provisions is set out in one place in subchapter 8.4.
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8.1. Backaround

The idea that DOD could benefit from broader use of commercial items has been advanced
for at least 20 years. In 1972, for example, the Commission on Government Procurement urged
that commercial products replace Government-designed items to avoid the high cost of
developing unique products. 5 Six years later DOD implemented its Acquisition and Distribution
of Commercial Products (ADCOP) 6 program which sought to facilitate the acquisition of
commercial products by eliminating Government specifications and contract clauses that did not
reflect commercial practices. At the same time, various elements within DOD began assessing
how commercial and foreign subsystems and components might be used in weapons systems.

Congressiocial direction to acquire commercial products dates to at least 1984, when the
Competition in Contracting Act (CICA) was enacted. CICA requires Federal agencies to
"promote the use of commercial products whenever practicable." 7  CICA also provides a
statutory basis for multiple award schedule contracting, whiich has become a primary method for
Government purchase of commercial products. 8 In addition, in the Defense Procurement Reform
Act of 1984, Congress mandated that DOD use "standard or commercial parts" when developing
or acquiring defense-specific products "whenever such use is technically acceptable and cost
effective,"9

In June 1986, the President's Blue Ribbon Commission on Defense Management (the
Packard Commission) again emphasized the benefits to DOD of using commercial items: lower
costs and shorter lead times in ficlding new products and systems. The Commission urged DOD
to adopt the policy that:

• . . DOD should make greater use of components, systems, and
services available "off-the-shelf." It should develop new or custom-
made items only when it has been established that those readily
available are clearly inadequate to meet military reqW-,'. .ents. 10

53 Report of the Commission on Government Procurement, part D (1972).
6Acquisition and Distribution of Commercial Products Program; se.- DOD Directiwv 5000.37 (September 29,
1978), To implement ADCOP, DOD attempted to establish qualified commercial products lists. This aspect of
ADCOP was blocked by Congress because it would have piecluded small businesses that sold only to DOD from
continuing to sell their products as commercial products. See generally W.T. Kirby, Expanding the Use of
Commercial Products and "Commercial-Style" Acquisition Techniques in Defense Procurement: A Proposed
Legal Framework in President's Blue Ribbon Commission on Defense Management, Final Report: A Quest for
Excellence, App. H, at 87-88 (1986).
710 U.S.C. § 2301(b)(6).
810 U.S.C. § 2307(2)(c).
9Pub. L. No. 98-525, § 1202, 98 Stat. 2588 (1984). Section 1216 of this law added 10 U.S.C. § 2323, which
required that spare parts be purchased at a price no more than the lowest price allowed to commercial customers,
Section 2323 did not prove to be necessary or cost-effectiv• und was repealed by the Defense Authorization Act of
1991, Pub. L. No, 101-510, § 804, 104 Stat. 1485, 1591 (1990).
lOPresident's Blue Ribbon Commission on Defense Management, Final Report,- A Quest for Excellence 60 (1986)
[hereafter "the Packard Commission Report"].
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As the Commission explained:

No matter how DOD improves its organi~ztion or procedures, the
defense acquisition system is unlikely to manufacture products as
cheaply as the commercial marketplace. DOD cannot duplicate the
economies of scale possible in products serving a mass market, nor
the power of the free market system to select and perpetuate the
most innovative and efficient producers...

A case in point is the integrated circuit . . . This year [1986] DOD
will buy almost $2 billion worth of microchips, most of them
manufactured to military specifications. The unit cost of a military
microchip typically is three to ten times that of its commercial
counterpart, THis is a result of the extensive testing and
documentation DOD requires and of smaller production runs...
Moreover, the process of procuring microchips made to military
specification involves substantial delay. As a consequence, military
microchips typically lag a generation (three to five years) behind
commercial microchips. 11

Later in 1986, Congress added section 2325 to Title 10, which mandated that DOD use
"nondevelopmental items" where such items would meet DOD's needs, 12 Nondevelopmental
items were defined to include "any item of supply that is available in the commercial
marketplace." 13 In addition, section 2325 required DOD to define its requirements so that they
could be met through the use of nondevelopmental items and to undertake market research to
determine "whether nondevelopmental items are available or could be modified to meet agency
needs" prior to developing a DOD-unique product requirement. 14 The purpose of this legislation
was to break DOD's "long-standing bias to use military specifications." 15

In 1989, Congress directed DOD to issue streamlined regulations governing commercial
products and to rescind conflicting and inconsistent regulations. 16 In addition, Congress directed
DOD to design and implement a "simplified uniform contract" for commercial items 17 and

11 d. at 60-62.
12 National Defense Authorization Act for Fiscal Year 1987, Pub, L. No. 99-661, § 907, 100 Stat, 3816, 3917
(1986), adding 10 U.S.C. § 2325.

3 I0 U.S.C. § 2325(d)(1).
1410 U.S.C, § 2325(a)(2), (a)(4),
1 5S. Rep. No. 99-331, supra note 1, at 265.
16National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101.189. § 824(b)(1), 103 Stat.
1352, 1505 (1989),
17Id. §§ 824(b)(2), 824(b)(3). After hearing comments from many industry and Government sources, the Panel
concluded that the concept of a "simplified uniform contiact" is not a good one for a number of reasons. First, and
perhaps foremost, a uniform contract imposed by regulation is highly likely to contain some clauses that some
commercial contractors simply will not accept. Accordingly, the uniform contract can itself become a source of
exclusion. Second, it is simply impossible to imagine what a uniform contract for all industries would look like. A
uniform contract for data processing equipmcnt, for example, would need clauses implementing Government and
industry data processing standards, but these would be woefully out of place in a contract for ketchup. The Panel
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prescribed that inspection and warranty clauses be consistent with commercial practices.18 In
addition, the Secretary was directed to revise regulations implementing the catalog and market
price exemption to the Truth in Negotiation Act (TINA)19 to facilitate the purchase of
nondevelopmental and modified nondevelopmental items without a requirement for the
submission of cost or pricing data.20 Finally, in 1991, Congress directed DOD, prior to making a
contract for DOD-unique itemq, to conduct market research to determine the availability and
suitability of nondevelopmental items to meel DOD's needs.2 1

This legislation has resulted in Parts & i, and 211 of the Defense Acquisition Regulation
Supplement. However, even the "simplified" contract described in DFARS Part 211 mandates the
use of over 100 clauses as opposed to the handful of terms and conditions typically found in
commercial items contracts.

Finally, the National Defense Authorization Act for Fiscal Year 1993 mandates the
modification of DOD acquisition policy to encourage integration of the civilian and military
industrial base:

It is the policy of Congress that the United States attain the national
technology and industrial base objectives set forth in [10 U.S.C. §
2501(a)] through acquisition policy reforms that have the following
objectives:...

(2) Reducing the reliance of the Department of Defense on
technology and industrial base sectors that are economically
dependent on Department of Defense business.

(3) Reducing Federal Government barriers to the use of
commercial products, processes and standards. 22

While the course set by Congress since 1984 is plain, none of the legislation passed to date
has actually caused or permitted commercial items to be procured in abundance by DOD. The
reasons for the shortfall of commercial items purchases include:

Legislation has not created a uniform definition for commercial items, Instead,
various, conflicting definitions have been implemented in regulation.2 3

recommends as an alternative approach a set or sets of uniform terms and conditions, which is the approach
adopted by commercial companies when they purchase supplies. As recognized in, for example, the Uniform
Commercial Code, such terms and conditions are matters to be bargained over, not unilaterally imposed. The
Panel has implemented a similar approach in section 2xxl of its proposed statute.181d. §§ 804(b)(4), 804(b)(5). The Panel has implemented these provisions in section 2xxl of its proposed statute.
1910 U.S.C. § 2306a(b)(1)(B).
20Pub. L. No. 101-189, supra note 16, § 824(b)(6).
21National Defense Authorization Act for Fiscal Year 1991, Pub. L, No. 101-510, § 814, 104 Stat. 1485, 1595
(1990), amending 10 U.S.C § 2325(a).
22Pub. L. No. 102-484, § 4211, 106 Stat. 2315, 2662 (1992), enacting 10 U.S.C. § 2501(c).
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9 Legislation has not amended the Truth In Negotiation Act (10 U.S.C. § 2306a), and as
a result has left intact a statute which greatly impedes commercial buying.

* Legislation has not created exemptions from socioeconomic laws, trade restrictions,
and Executive Orders and implementing regulations, or from procurement integrity,
costing, audit, and other requirements, all of which require a commercial company to
fundamentally alter the way it conducts business.

* Congress has consistently faulted DOD's practices and regulations for constricting the
flow of commercial products, while often failing to recognize the effect of ever-
increasing legislation that has placed special burdens on companies solely because they
contract with the Federal Government,

Recent studies of DOD acquisition practices have uniformly concluded that the myriad of
Federal laws and regulations applicable only to Federal -. and particularly DOD -- contractors has
created a significant barrier to the entry of commercial firms into Federal contracting, A 1990
report on 20 case studies of how commercial companies sell to the Federal Government reached
the following conclusions:

In general, the greater the commercial sales base [a company has],
the more likely [a company] will either separate [its] commercial
and military operations or abstain from military business,
Companies such as IBM, Motorola, Boeing, Hewlett-Packard,
Digital Equipment Corporation (DEC), and Intel fall into this
category. For these firms, overall corporate compliance with
Government procurement regulations for what constitutes only a
small portion of their total sales bases could force them to

* implement extremely elaborate and expensive cost accounting
systems and staff;

* make radical revisions to commercial procurement practices and
long-term supplier relationships;

@ release highly confidential information to competitors;

e make changes in the transportation of goods and materials;

23For example, FAR 11,001 defines a "commercial product" to be a "product . . sold or traded to the general
public in the course of normal business operations at prices based on established catalog or market prices," FAR
15,804-3(c)(3) contains a similar definition, but drops the requirement for "established catalog or market prices."
Neither FAR definition i eludes modified commercial items, although the concept of modification is added (but
handled differently) in FAR 11.001 under "commercial-type product" and in DFARS 211.7001(a), Only the
DFARS definition includes goods not yet sold to the general public, see DFARS 211.7001, while the DFARS
definition of nondevelopmental item also includes a "previously developed item of supply" built to a Government
specification. See DFARS 2 10.001.

8-6



"* overturn existing compensation and fringe benefit practices;

" revise production techniques to accommodate specialized
process specifications and/or quality assurance and inspection
provisions, including serial number tracking rather than Total
Quality Management (TQM) techniques;

"* risk closure of the entire facility in the event of reporting errors
or other perceived legal or regulatory abuses.24

In the past, the minimal use of commercial items by DOD has often been attributed to
DOD's reluctance to use the tools available to it, Now, in the aftermath of the expansion during
the 1980's of laws applicable only to Federal contractors, the barriers to greater use of commercial
items are primarily the statutes which require Government contractors to adopt unique, expensive
business practices on pain of extraordinary civil and criminal penalties. Over and over again, the
Panel heard testimony that mandatory, Government-unique business methods and systems in four
areas create the greatest barriers: accounting systems; specifications and standards; rights in
technical data; and Government-specific statutes that mandate fundamental changes in business
practices.

Accounting Systems

One of the most expensive and disruptive requirements involves mandatory adherence to
cost principles and accounting standards enumerated in statute,25 in the FAR,26 and by the Cost
Accounting Standards Board (CASB), 27 Where the Government contracts on a "cost plus" or
complex incentive basis, there is a bona fide need for a uniform, specialized accounting system
which protects the Government from the imposition of unreasonable charges. Indeed, this unique
system of regulation arose precisely because Generally Accepted Accounting Principles (GAAP)
have little to say about recording, reporting, and allocating costs actually incurred. Therein lies
the problem: Companies that do not sell to the Federal Government keep their books in
accordance with GAAP and, if required to meet Government cost accounting requirements,
would have to implement a completely soparate accounting system at great expense.

2 4CSIS Study at 15, A 1990 workshop at DSMC on 'Why Firms are Leavisg the Defense Market" confirms the
CSIS conclusions, Industry participants in the study identified 34 major reasons why firms had left or were
planning to leave the defense market. Among these reasons were: criminalization of the procurement process;
audit procedures inconsistent with those typically used by industry; inappropriate overlays of defense-unique
requirements on commercial products; inappropriate application of regulations, specifications, and standards;
excessive costs of doing business with DOD; technical data rights; proliferation of regulations, and unnecessary
calls for cost or pricing data,2 5 10 USC. § 2324,
2 6 FAR Part 3 1.
2741 U.S.C. § 422; 48 CF.R. Part 99,
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A sidebar in the 1991 industrial base study of the Office of Technology Assessment (OTA)
summarizes the problem:

How Government Auditing Requirements Isolate
the Defense Industry

Government-imposed accounting practice tends to isolate
the defense industry from the rest of the economy . With few
exceptions, companies that do both military and commercial work
set up special Government-products divisions to do the defense
work, even when the military and civilian technology is similar
enough that economies of scale would accrue by keeping
production under one roof,...

The combination of accounting practice and Government
access forces companies to separate Government and commercial
work, for several reasons. First, Government accounting practice
does not conform to modern commercial standards of accounting.,

.,In general, Government contracts require far greater detail in
allocating costs than do commercial management information
systems, and errors in accounting on Government contracts can
bring criminal charges against business executives, causing them to
devote Inordinate amounts of effort to matters of no commercial
consequence, Commercial firms cannot achieve consistency by
adopting Government standards because the added cost of
Government accounting procedures must be borne ultimately by the
customers, placing the firm at a commercial price disadvantage
relative to firms that do no Government work,.,

Firms must not only collect cost information but open their
books to U.S. Government auditors... The only exception to the
auditing requirement is when contracti are awarded strictly on the
basis of price. This exception actually undermines efforts to award
contracts based on best value rather than lowest cost,

... If a company thoroughly integrated its civil and military
production, then virtually no company information would be
excluded from such Governmrent audits. In the end, most
companies choose to set up a separate Government-products
division rather than try to untangle overhead and other charges
between commercial and Government work or to allow
Government inspectors access to their commercial books.28

28U.S. Congress, Office of Technology Asseusnont, Redesigning Defense: Planning the Transition to the Future
U.S. Defense Industrial Base 66 (July 1991).
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Specifications and Standards

The specification and standard problem -- over specification and detail enforced by large
numbers of auditors and inspectors -- arises without clear delineation from statutes, regulations,
good intentions, practice, and habit. For example, it is easy to mock DOD's procrustean
specification for a fruitcake, but one must recall that DOD wrote this specification because it
could not otherwise have made a purchase while complying with CICA's requirement for "full and
open competition."29 The problem for commercial companies, as with Government-unique
accounting principles, is that compliance with Government standards often requires a departure
from commercial practices, not to mention the company's own processes which have led to
commercially successful products. To the extent that DOD standards are out of date or out of
touch with commercial practice, the cost of compliance increases.

Rights In Technical Data

Commercial vendors fiercely protect proprietary information. Under current statutes and
regulations, DOD is allowed to obtain a substantial portion of the very technical know-how and
proprietary data that is the life blood of modem enterprise. Increasingly, commercial companies
will not sell their best technologies to DOD because they simply will not put their proprietary data
at risk,

Socioeconomic Legislation

A buyer in the commercial marketplace seldom if ever insists that a seller change its hiring,
promotion, compensation, benefits, subcontracting, or transportation practices as a condition of
making a sale, But the Federal Government does this as a matter of course in almost every
contract it awards, The problem is not that any particular requirement is so onerous as to
dissuade companies from dealing with the Federal Government: but when a combination of
frequently changing requirements are levied on contractors -- some inconsistent with others, most
requiring audit and the generation of reports, and all inconsistent with commercial practice -- the
burden on commercial companies is very great. A comment received from a contracts manager at
Data General Corporation30 summarizes the barriers perceived by commercial companies when
they attempt to provide products to the Federal Government:

First -- My corporation is a commercial firm selling commercial
products and services using any reasonable definition of
commorciality, The critical point to note is that the products we
sell have been conceived; engineered; parts, components and sub-

2910 U.S.C. § 2305. By contrast, consumers need no specification for fruitcake because they are not required by
law to have standards for the responsiveness of items they purchase. One comment has suggested that DOD's
preference for detailed specifications arises from the need to retain quality in a system which demands that all
sellers be allowed to bid under an objective standard of responsiveness and that award go to the lowest price. See
generally W.T. Kirby, supra note 6, at 82-86.
30Letter dated July 1, 1992, from Arthur S. Dandenau, Data General Corporation, to Donald L. Freedman,
Executive Secretary.
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assemblies have been procured; manufactured, tested and, in
instances, are "in the box" before we sell to any customers.
Therefore, a significant number of regularly used Government
clauses.., cannot factually apply to the Government's purchase of
such products. A customer cannot expect to buy such products
receiving our standard prices and getting immediate or very quick
shipment, and yet attempt to direct where we purchase aluminum
ingots, jeweled bearings, miniature bearings, or the sources of
supply to be used for its Contract., . [S]uch purchases do not and
cannot result in our having a subcontract plan . because the
materials we need were already sourced and procured well before
the Government order.

Second -- My corporation has and will continue to comply with
Federal and State laws of a socioeconomic nature, .. However, I
see no appropriate reason why Government contracts have to make
the obligations of such laws also appear as contract clauses, This
increases the paperwork, administration expenses, and risks
involved in bidding and performing Government contracts...

Third -- , , . I suggest that when any law or regulation is being
reviewed,., the appropriate questions should be:

(1) Is it one that is normally needed or imposed in
commercial transactions? If not, there is a high degree of
probability that the requirement will eliminate some bidders and/or
increase the costs of the procurement to the contractor and,
subsequently, to the Government; and

(2) Is the regulation practical and appropriate when it is
attempted to be applied to the purchase of products which are "off-
the-shelf' or in a state that requires minor additional work prior to
shipment?

In summary, the history of commercial product acquisition efforts is one of good
intentions that have failed to bear fruit because none of the efforts to date have created a
complete, systematic statutory and regulatory structure for buying commercial products. Instead,
statutes and regulations designed for buying Government-unique products -- and perhaps
unobjectionable for this purpose -- have been allowed to remain as barriers. For reasons stated in
the following sections, the "build-down" of DOD requires that Congress make a complete and
systematic revision of existing law to remove significant statutory barriers that today make
commercial buying extremely difficult.
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8.2. The DOD Acquisition Challenge in a Time of Build-Down

Now that the defense build-up of the 1980s has turned into the build-down of the 1990s,
defense procurement policy must be reshaped to ensure the long-term goal of retaining an
adequate defense technical and industrial base. Declining purchases of defense-unique products
mean higher units costs, declining profits, and exit of capacity from defense-specific industries.
At the same time, the high cost of doing business with the Government is causing companies to
leave or never to enter the defense market,3 1

In the absence of deliberate policies, the DTIB [defense technical
and industrial base] is likely to converge toward an arsenal structure
as current procurement laws impede civil-military integration and
reduced levels of production eliminate competition. 32

In this environment, continued reliance by DOD on defense-unique products can only
mean higher costs and loss of industrial base for DOD, One of the principal solutions for this
dilemma is to encourage DOD agencies to use commercial products to the maximum extent
possible, This approach promises:

e Lower prices through greater competition;

@ Lower prices through lower costs typically associated with high volume commercial
production;

* A broader industrial base, because the base is maintained not just by DOD, but by the
national economy as a whole;

* Increased surge capacity, because DOD needs can be met by diverting supplies that
would ordinarily go to the civilian market, rather than by building or rehabilitating
defense plants to build defense-unique products;

* Increased access to cutting edge technologies, which are increasingly emerging earlier
in the commercial marketplace than in defense industries.

Moreover, even if DOD spending and the defense technical and industrial base were not
declining, greater use of commercial items would still make sense for two reasons, First,
commercial items tend to be much less expensive than their defense-unique counterparts. Second,
commeicial items are increasingly more technically advanced than defense-unique products,

3 1Seq, e.g,, Office of Technology Assessment, Redesigning Defense, supra note 28, at 16: The current
procurement process discourages many qualified firms from bidding on defense contracts because of the large
amounts of paperwork involved and military specifications that are often excessively demanding,
321d. at 10,
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primarily because the pace of introduction of new commercial items generally exceeds that of the
fielding of new military products.33

While cost comparisons are extremely difficult, as the Panel's own work has confirmed,
there is a consensus among recent studies that current procurement policies drive the overhead
required in the defense industry far above that which is required in commercial companies. For
example, the Office of Technology Assessment reports studies showing that the entire regulatory
regime adds 10 to 50% to the cost of doing business with the Government, an amount equal to
tens of billions of dollars annually.34 The Center for Strategic and International Studies (CSIS)
reported on a case study of a company which performed both military and civilian contracts, and
concluded that the military division of the company had higher product costs because the number
of administrative personnel in the military division was eight times higher per dollar of sales and
twice as high as a percentage of total personnel as the commercial division:35

Number Number Per Billion
Personnel in Mllitaty vs. Conwhralal Divisions Commercial Military Total Commercial Military
Annual Salet($ Billions) $10 $4 $14
Adnilnltratlvs Personnel 3,842 9979 13,821 384 2,495
Engineerng 7,557 13,605 21,102 756 3,401
Manufacturing 25,W.8 18,306 43.854 2,555 4,577
Quality Control 2,e35 ;,"3 5,418 284 64M
Faiollls 2,177 3,038 3,215 218 760
Loglstios lU9 ,. 11399 3O96 170 350
Computing 1,211 5,425 6,636 121 1,356
Other 170 629 799 17 157
Total 4,,036 .54.64 100000 4 13,741
iRtatio of Admin, to Total Emploent 9% i8% 14%,

CSIS also found that at Pratt & Whitney, 52 people were employed solely to
accommodate Government auditors' requests for reports, at a total cost to the Government of $13
million annually (for Government and contractor personnel). 36  Similarly, General Electric
reported that it required two full time employees to handle the administrative load created by each
Government representative assigned to its engine programs, for a total administrative cost to GE
of $3 million per year.37

A study performed by the American Defense Preparedness Association (ADPA) for the
Panel found similar results. Specifically, in November 1991, the Panel asked ADPA to perform a
study to determine whether the costs of producing a military product were higher than the costs
3 3Jacques S, Gansler testified before the Panel in January 1992 and summarized a number of studies of the "cycle
time" necessary to develop new products. He noted the Defense Science Board Streamlining Task Force study of
November 1990 which found that average "cycle time" for new DOD-unique products is 17.2 years versus 7,9 years
for civilian products. Other data showed cycle times from 15 to 4 times longer for military variants of commercial
electronics items.
34US, Congress, Office of Technology Assessment. Holding t1h Edge, ,upra note 3.
35CSIS Study at 24.
361d, at 19.
377d. at 19-20,
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of producing an equivalent commercial product and Lo see whether it was possible to attribute
cost differences to specific areas of legislation or regulation. George K, Krikorian of the DSMC
faculty w.s tasked to do the study, which was carried out with the assistance of the American
Defense Preparedness Association (ADPA). Twelve companies that do both Government and
commercial business were interviewed and provided data.38  Mr. Krikorian found: "the
Department of Defense pays a premium from 30 to 50% more for products than the same or
similar items sold to a commercial enterprise. In some cases, the costs may be 100% ligher."
The companies responding to the report found it difficult to relate added costs to specific statutes
or regulations, but were able to estimate the increase in cost to DOD by functional area as
follows:

Operation Added Cost
(% increase in cost,

Purchasing, subcontracting, subcontract administration 5-19%
Manufacturing, production, assembly labor ("touch labor") 2-8%
Testing, Inspection, and quality tssurance 10-13%
Contract and financial administration; compliance, and oversight 6-17%

Mr, Krikorian's study, like the CSIS study, found that a great deal of the cost increase was
in the area of administration. For example, one of the study participants reported the following
"head count" ratios between its Government and commercial divisions:39

Operation Ratio of
Mllitary:Commercial

Business Center; Contract Compliance 5:1
Accounting, Compliance 5:1
Auditing 13:1
Purchasing and Subcontracting Administration 3:1
Legal Counsel 2:1
Overall Ratio 5:1

Materials costs were another area where Government regulations increased costs without
a concomitant benefit. One respondent stated:

The cost category that differs most between Government and
commercial contracts is material. Our experience indicates that in
both arenas, material is becoming a larger percentage of the product
cost than it has been in the past ... Government contract practices
have not kept up with those in the commercial sector. The once

38The study was performed between March and May 1992, Twelve companies eventually participated in the study
and were drawn from a wide spectrum of industry, including aircraft engines, radar systems, satellites, avionics,
and communications. All were corporate members of ADPA.
39Thesc figures were confirmed by another participant in the study that reported a 42% cost premium for the
military version of an avionics product when compared to t civilian product of similar finctionality. One-third of
the 42% cost increase related to regulatory complinace. The military division producing this product had 3.8 times
as many finance personnel and 9,1 times as many contract administration pxi'sonnel as the civilian division
(normalized for revenue).
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effective Government practices now seem to be driving their
material cost above those in the commercial arena.

Specific data indicates that -when integrated circuits of comparable
performance (Mil-Spec ceramic compared to commercial ceramic)
are used, a potential reduction of 60% (nominal) can be achieved,.
, When factored in with all the other material used in the make-up
of a product, the total material cost could be reduced by as much as
35%... Material costs on a program run 55% of the total, so the
impact to the program could result in a reduction of 19.2%. With
the material content increasing, this category could have even more
significance with time.

The Krikorian study found other inefficiencies in the military divisions of the companies
studied. These included interference with the long-term supplier and subcontractor alliances
which the commercial divisions typically used to reduce cost, improve quality, and remove
administrative difficulties. In addition, Government regulation and oversight frequently created
delays, rescheduling, and rework. Finally, military quality requirements were inconsistent with
current "best practices" in Total Quality Management (TQM). 40

The second reason for "buying commercial" is to gain access to modern technology. In
many fields, DOD is no longer the primary technology driver in the U.S. economy, The Krikorian
and CSIS studies found, for example, that all of the industrial firms surveyed had established
separate divisions to perform DOD work because the costs imposed by DOD regulations would
otherwise have jeopardized their commercial business. As a result, research and development
efforts were not performed in the same organization. Whenever research and development
conducted by each division had "spin-offs" for the other, it was usually the commercial division
that created new technologies which were then transferred to the military division.41

While there are many reasons why DOD should buy commercial products and
components, it is also evident to the Panel that there are many legitimate reasons why DOD
cannot purchase commercial items to the same degree and in precisely the same way as
commercial companies, These include:

"* Some items simply do not have commercial counterparts, such as nuclear submarines,
fighter aircraft, and tanks,

"* DOD, like any large organization, must have some uniformity and consistency in the
equipment it uses to reduce training and fielding costs.42

40Paper pitsented by Mr. Krikorian to the June 3, 1992 meeting of the Panel, at 3-4.
4 11d. at 2-3,
42Uniformity and consistency do not, however, rule out the use of modified commercial products, For example, in
the recent Navy Lapheld II procurement, the Navy specified a keyboard layout that all vendors had to meet and
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* DOD has far flung contracting activities that must operate with some sort of central
guidance and uniform procedures,

a DOD must field systems worldwide and maintain logistics systems that support such
fielding.

9 DOD must be able to obtain maintenance and repair services in remote and often
dangerous locations,

e DOD generally keeps products in the field longer than the commercial sector, which
may create unique requirements for spare parts and warranties,

* DOD's systems in some cases require greater performance or reliability in more
adverse conditions than those in the commercial market,

e DOD must have access to products in time of war, when foreign supplies may be
unavailable,

* DOD may require a level of secrecy about its requirements and acquisition programs
that is inconsistent with commercial buying practices,

• DOD must ensure the existence of an adequate defense technology and industrial base,

Because of these factors, flexibility must be given to DOD to determine whether it is in the
best interest of national defense to buy commercial items in a specific instance, even though it is
abundantly clear that commercial items should be more frequently used as end items and
components. The Panel has decided to provide this flexibility by recommending regulations to
determine how to purchase supplies when commercial items will meet DOD's needs rather than
attempting to define those circumstances in statute,

permitted limited engineering modifications to commercial products to permit these products to be modified to
have the required keyboard,
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8.3. Panel Recommendations

The commercial item statute proposed by the Panel consists of a new, core subchapter to
be added to chapter 137 of Title 10 of the United States Code, plus specific amendments to other
existing sections of Title 10, The new and amended provisions are intended to work together as a
single piece of legislation, Nonetheless, the Panel felt that rational codification required some
portions of the legislation, such as rights in technical data and "buy American" preferences, to be
implemented by amendments to existing chapters dealing with those topics.

8.3.1. Definition of Commercial Items: 10 U.S.C. § 2302

The Panel spent a great deal of time drafting a commercial item definition. An ad hoc
committee of the Panel43 was appointed to review existing commercial items definitions and to
review suggestions from DOD, other Government agencies, CSIS, the public, and industry
groups, including the American Bar Association, the Council of Defense and Space Industry
Associations (CODSIA), the Electronic Industries Association (EIA), and the Integrated Dual-
Use Commercial Companies. The ad hoc committee met frequently over a six month period and
circulated numerous drafts of proposed definitions for comment. In addition, the Panel itself
debated the definition for several months and held a number of open discussion sessions which
were attended by spokespersons for many interested segments of the public, as well as by
representatives of various Government agencies (both within and outiide DOD). The definition
adopted by the Panel, which has been placed as an addition to the general definitions found in 10
U.S.C. § 2302, is as follows:

(5) The term "commercial item" means

(A) property, cther than real property, which: (i) is sold or
licensed to the general public for other than Government purposes;
(ii) has not been sold or licensed to the general public, but is
developed or is being developed primarily for use for other than
Government purposes; or (iii) is comprised of a combination of
commercial items, or of services and commercial items, of the type
customarily combined and sold in combination to the general
public;

(B) The term "commercial item" also includes services used
to support items described in subparagraph (A), such as installation,
maintenance, repair and training services, whether such services are
procured with the commercial item or under a separate contract;
provided such services are or will be offered contemporaneously to
the general public under similar terms and conditions and the
Government and commercial services are or will be provided by the
same workforce, plant, or equipment;

43Mcssrs. Madden, Peters, and Quigley.
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(C) With respect to a specific solicitation, an item meeting
the criteria set forth in subparagraphs (A) or (B) if unmodified will
be deemed to be a commercial item when modified for sale to the
Government if the modifications required to meet Government
requirements (i) are modifications of the type customarily provided
in the commercial marketplace or (ii) would not significantly alter
the inherent nongovernmental function or purpose of the item in
order to meet the requirements or specifications of the procuring
agency;

(D) An item meeting the criteria set forth in subparagraphs
(A), (B), or (C) need not be deemed other than "commercial"
merely because sales of such item to the general public for other
than Governmental use are i. small portion of total sales of that
item; and

(E) A n item may be considered to meet the criteria in
subparagraph (A) even though it is produced in response to a
Government drawing or specification; provided, that the item is
purchased from a company or business unit which ordinarily uses
customer drawings or specifications to produce similar items for the
general public using the same workforce, plant, or equipment.

In crafting the commercial item definition, the Panel made a number of important choices
which are discussed immediately below.

8.3.1.1. Single Definition versus Multiple Definitions

The Panel determined that ease of administration required a single definition for
commercial items to be used uniformly throughout DOD. From the outset, the Panel believed
that a primary purpose of deflrng a commercial item was to be able to exempt items so defined
from the reach of those statutes and implementing regulations which have created barriers to the
acquisition of commeroial items, This focus was different from the focus of those who had
drafted earlier statuton and regulatory definitions of commercial items since those definitions had
attempted to solve different problems sich as ensuring a reasonable price, ensuring a quality
product, or reducinf. the risk of new technology,44 Once the Panel had defined the universe of
items which should be acquired with a minimum of regulation unique to Government contractors,
the Panel went on to deal specifically with pricing (in proposed section 2xx5) and quality (in
proposed section 2xx4) rather than attempting to load these functions into the definition. 45

44S'ee generally W.T. Kirby & IJ L. Ursini, Commercial Products Procurement, 91-3 BRIEFINO PAPERS 1, 34
1991).
5The Pancl did not attempt to provide a legislative solution for the risk inherent in purchasing a new product that

has neither becn tested in the commercia markctplace nor tested in the manner of items developed specifically for
DOD. Ho. . vcr, the Secretary has been given authority in proposed section 2xxl to deal with this risk by
regulation.
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8.3.1.2. Property versus Services

After surveying the statutory barriers to broader use of commercial items, the Panel
reached the conclusion that statutes primarily create barriers to the acquisition of manufactured
products. In general, statutes create barriers because they disrupt established manufacturing
methods, sources of supply, and personnel practices. For example, commercial companies
generally try to establish long-term supplier and subcontractor relationships, and often have a
supplier and subcontractor base in place well before the first unit of a commercial item is
manufactured, As a result, the requirement that Government contractors establish subcontracting
plans cannot be implemented at all with respect to shipments from inventory and can be
implemented only with great difficulty and disruption in order to fulfill a specific DOD contract.
Similarly, Government quality assurance requirements are frequently inconsistent with commercial
quality assurance methods that will also be in place at the outset of the manufacture of a
commercial V-,duct.

By contrast, these statutes do not create the same type of barriers to the acquisition of
commercial services, With some exceptions, 46 companies that sell commercial sertices to DOD
appear to be able to comply with statutes governing service contractors, such as the Service
Contract Act47 and the Vietnam Era Veterans Readjustment Act,48 with less disruption to
existing practices, Moreover, smaller companies, which may have the greatest difficulty in
complying with unique statutory requirements, should become largely exempt from such statutes
under the Panel's proposed simplified acquisition threshold amendments, 49 In some areas in
which service providers may be equally affected with commercial manufacturers (e.g., TINA), the
Panel has recommended amendments to specific statutes that give some relief to both commercial
manufacturers and service providers. The Panel concluded that it did not have sufficient
information to recommend exempting "pure" service contractors from additional Government-
specific statutes and regulations. However, the Panel believes that further study of this issue
could show a need for broader relief for service contractors.

8.3.1.3. Ancillary Services

Although the Panel decided to cover primarily "property" within the commercial item
definition, it also decided that some types of services ancillary to tbe acquisition of property also
had to be included within the definition of a commercial item to avoid creating barriers to the
acquisition of the commercial items themselves. Industry groups advised the Panel that
commercial products are typically installed, maintained, and repaired by workers in commercial
companies whose business practices will not comply with contract-specific statutory and
regulatory restrictions. A similar argument was made for training services, which would use the
same material, instructors, and classrooms regardless of whether a product is sold to the
Government or sold commercially. Again, the argument was made that it made no sense -- and

46For example, the Panel was told by a supplier of data network services that it faced many of the same hurdles as
manufacturers.
4741 U.S.C. §§ 351-358,
4838 U.S.C. § 4212,
49See Chapter 4 of this Report.
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indeed created a barrier to acquisition of commercial items themselves -- to require a commercial
company to change its classrooms or its sources of repair parts, or to comply with the Service
Contract Act, as a condition of accepting a Government contract for the performance ot what
would otherwise be a service provided to the general public.

The Panel accepted this argument, but imposed the additional requirement that to enjoy
commercial item status, such ancillary services had to be offered contemporaneously to the
general public under similar terms and conditions -- so that the "Government and commercial
services are or will be provided by the same workforce, plant, or equipment."150 The Panel used
these phrases to ensure that the Government is receiving essentially the same thing that is being
provided to the general public. On the other hand, the Panel was aware that, because of factors
such as security clearances, different workers may provide the Government service from those
who provide the service to the public. The use of the term "workforce" was not intended to
permit a contractor to use separated facilities or an entirely different workforce since: (1) the
purpose of the commercial item statute is to permit integration of commercial and military
workforces, plants, and equipment; and (2) the integration requirement ensures that DOD gains
the benefits of competition on quality and price inherent in the commercial marketplace. Similar
concerns caused the Panel to require that the service be offered "contemporaneously" to DOD
and the general public. Again, this does not mean that the service must be offered to both DOD
and the general public at the same moment in time, since DOD should be able to be the first
purchaser of a new commercial item if it chooses to be. But there must be some reasonable
expectation that the service provided to DOD will also be provided to the general public. A gap
of a few months might be reasonable, but a gap of several years between the date the service is
offered to DOD and the date it is offered to the general public would not be.

8.3.1.4. Modified Products

Past practice has limited commercial acquisition to "off-the-shelf" items or "minor
modifications" of off-the-shelf items, It was the Panel's conclusion that such a narrow policy on
niodifications does not recognize current commercial reality. Today, a commercial buyer can
often buy a modified commercial product from a commercial vendor if the cost of the
modification is not great compared to the cost of the commercial item or to the value of the
contract. Because DOD will often be a "large buyer" and will often have somewhat unique needs,
DOD should have the same flexibility as a commercial company to obtain modifications that
would be available to, for example, a Fortune 100 company. Accordingly, the Panel has
recommended the addition of section 2302(5)(C) which permits the acquisition of a modified item
as a commercial item if the unmodified item would itself ineet the criteria for commercial item
status and the modification -"(i) is of the type customarily provided in the commercial
marketplace" and "(ii) would not significantly alter the inherent nongovernmental function or
purpose of the item in order to meet the requirements or specifications of the procuring agency."

5 0 See proposed 10 U.S.C. § 2302(4)(B).

8-20



8.3.1.5. New Products; Combinations of Products; Products Sold In Small Quantities to
the General Public

The Panel extended the concept of "commercial item" to new products 5 1 and to products
sold in small quantities to the general public 52 in order to ensure that the Government is not
foreclosed from buying "cutting edge" technology simply because it is an early, major buyer of
that technology. The purpose of this provision is to encourage the acquisition of new technology
from the commercial sector rather than "growing it in-house." Moreover, given the long lead-
times frequently faced in the Government procurement cycle, it will oflen be essential to make
purchases at the cutting edge of technology in order to ensure that an item is still current
technology by the time it is fielded.

In addition, the Panel expressly defined a system made out of a combination of commercial
items as a commercial item so long as the combination was of the sort that would be made for a
nongovernmental buyer. The purpose of this provision was to allow DOD to contract for
systems, such as personal computer systems, which typically are sold commercially as systems
even though products from various vendors may be assembled or integrated by yet another
vendor before the sale takes place. The Panel's definition covers combinations of commercial
items even if the precise system being ordered by DOD had not been assembled before and sold
commercially.

Finally, the Panel wanted to be clear that DOD is not to be precluded from buying an item
as a commercial product simply because some arbitrary percentage of sales has not been made to
the general public.53 So long as the contracting officer can determine that an item is designed for
general nongovernmental use and can determine that the price for that item is reasonable, an item
can be purchased as a commercial item. In this regard, the proposed section on the pricing of
commercial items (section 2xx5) provides a mechanism for determining price reasonableness even
where an item does not meet the requirements for "established market or catalog price" under
current statutes and regulations.

8.3.1.6. Items Produced by "Dual-Use" Manufacturers

As the defense budget shrinks from its 1986 high, it is clear that DOD demand alone will
be inadequate to sustain the current size and surge capacity of today's defense-unique industrial
base. 54 If, therefore, there is to be an adequate industrial base, DOD must be able to draw on
both defense-unique and commercial companies for the products it needs. Recently enacted
section 250 1(c) of Title 10 puts the matter succinctly:

5 lSee proposed 10 U.S.C. § 2302(4)(A)(ii).
5 2 See proposed 10 U.S.C. § 2302(4)(D).
5 31n recommending the adoption of 10 U.S.C. § 2302(4)(D), the Panel rejected the percentage of sales tests
currently used for the catalog pricing exemption under TINA as tests relevant to commercial item acquisition
eolicy.

See, e.g., Future of the Defense Industrial Base, supra note 2, at 1-2.
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(c) CIVIL-MILITARY INTEGRATION POLICY.,- It is the policy of
Congress that the United States attain the national technology and
industrial base objectives set forth in subsection [2501](a) through
acquisition policy reforms that have the following objectives...

(3) Reducing Federal Government barriers to the use of
commercial products, processes, and standards, (emphasis
added). 55

As a first step toward integration, the Panel recommends a proposed section 10 U.S.C. §
2302(5)(E), which is intended to remove barriers to the use of commercial processes, such as the
manufacture of paint or castings, which frequently are used not to produce a product to the
manufacturer's specifications but to the specifications of the buyer. Because the end item
produced by such a process is generally not intended to be sold to the general public -- and is not
a modification of something sold to the general public -- but to be used by the purchaser as a part
of a larger item, such items were not otherwise described by the commercial item definition.
Nonetheless, the Panel felt that the same concern for removing barriers to commercial-military
integration -- which justified removing barriers to the acquisition of commercial itkms -- also
required regulatory and statutory relief to a supplier of commercial 2rocesses to nongovernmental
buyers. Otherwise, a commercial manufacturer would frequently be required as a condition of
accepting a Government order to change its fundamental manner of doing business when the need
is for greater development of flexible manufacturing in integrated facilities.56 However, the Panel
believes that regulatory relief should be granted only when the process and item being offered to
DOD is in fact made in the same plant and with essentially the same equipment and workf'orce as
an item made for a nongovernment buyer. Otherwise, the effect of including suppliers of
processes could have the unintended consequence of deregulating defense-unique business units
within companies which provided similar commercial items out of commercial business units,
Since the point of integration is to have defense items manufactured in facilities that are sustained
by the general public, the Panel felt strongly that regulatory relief should be targeted at true dual-
use facilities.

8.3.1.7. Existing Sources; Nondevelopmental Items

While the Panel's emphasis has been on promoting the use of commercial products both as
end items and fis components, it recognizes that widespread use of commercial items will create a
transition problem for businesses that are today supplying the DOD-unique products that will be
supplanted by commercial items. Accordingly, the Panel has provided that nondevelopmental
items and existing sources of supply will ordinarily be permitted to compete for DOD's
procurement dollars on an equal footing with commercial replacements. In addition, the Panel has
specifically provided that current policy on set-asides for small, minority, and small disadvantaged
businesses will not be disturbed by the new statute.57 As a result, small businesses which today

5 5Added by Pub. L, No. 102-484, § 4211, supra note 22.
56SO, for example, 10 U.S.C. §§ 2511, 2512, added by Pub, L. No. 102-484, supra note 22.
5 78ee proposed section 2xx3. Elsewhere the Panel has recommended raising the existing small purchase threshold
to a new "simplified acquisition threshold" of $100,000 and providc-l that all procurements under this amount will
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supply many defense-unique articles for which there are commercial equivalents should continue

to have a market for their products. 58

8.3.1.8. Commercial Companies

The Panel was urged by CSIS and industry groups to attempt to develop a statutory
structure for a "commercial company" -- to be defined generally as a company or business unit
most of whose business was not with the Federal Government. This concept has great appeal
since, as CSIS has found, statutes governing Government contractors as such will create the
greatest barriers to commercial-military integration when applied to companies that have shaped
their procedures, processes, vendor base, and personnel policies for the commercial marketplace.
Thus, exemptions to such statutes could be more readily tailored when applied on a company-by-
company basis than on a contract-by-contract basis. However, when the Panel circulated a draft
commercial company statute, it was met with enormous opposition as being both over- and
under-inclusive. In addition, a number of smaller vendors argued that they would not be eligible
for commercial company status while larger competitors would be eligible, which would give the
smaller companies a great cost disadvantage in competing against larger competitors for
Government business, The Panel made a number of efforts (aided by CSIS and CODSIA) to
develop a definition of commercial company that was less problematic, Unfortunately, as the
deadline for this Report was reached, no satisfactory substitute language had been found, Thus,
while the Panel has not adopted a "commercial company" concept in its recommendations, it is
not because the Panel rejected the concept, but only because reduction of the concept to statutory
language proved to be more difficult and time-consuming than originally hoped. Given the
importance to the defense industrial base of flexible and dual-use manufacturing processes and
plants, the Panel hopes that further work will be done by others to determine whether additional
statutory authority is needed to remove barriers to purchasing the product of such processes and
plants,

be reserved for small business under the existing "rule of two." See Chapter 4 of this Report; 15 U.S.C. § 644(j),
FAR 13.105. As a result, small businesses furnishing Govcrnment-unique products will be sheltered from
competitive pressure until they can move into commercial markets,
581n the past, Congress has objected to regulatory changes that would replace existing small business sources with
commercial companies. See generally Kirby, supra note 6, at 87-88. Indeed, the Defense Authorization Act for
Fiscal Years 1990 and 1991, Pub. L. No. 101-189, which directed the Secretary to increase the use of commercial
items, was accompanied by a report which

caution[cadl DOD that in implementing the [commercial items] demonstration
program, it should encourage the participation of those firms that have
previously been supplying DOD with military uniforms and items of individual
clothing in accordance with existing military specifications. Specifically, DOD
may not apply any "commerciality" requirement with respect to the eligibility of
an offeror or to the product being offered.

H. Conf, Rep. No. 101-33 1, 101st Cong., 1st Sess. 613 (1989). The Panel's recommended approach will allow
existing suppliers to compete against new suppliers of commercial items,
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8.3.2. Policy: 10 U.S.C. § 2301

The policy on acquisition of commercial items is stated in two places, 10 U.S.C. § 2301
and a new section 2xxl. Since 1984, CICA has provided in section 2301 that it is the policy of
Congress that DOD must "promote the use of commercial products whenever practicable." 59

However, as more specifically discussed itn Chapter 1. 1. 1 of this Report, the Panel determined that
the policy statement in CICA needed to be amended to reflect more accurately the policies needed
to guide defense procurement in the post-Cold War era of fiscal restraint. This was accomplished
in three ways. First, to promote commercial-military integration, an amendment to section 2301
was recommended to emphasize that commercial items shall be used by DOD whenever
practicable, both as end items and as components. 60 Second, to cut the costs of defense-unique
procurement, when commercial items are not available or do not meet DOD's requirements, the
Panel has recommended requiring DOD to use suitable nondevelopmental items prior to
developing unique defense goods.6 1 Finally, the Panel has become aware of instances in which
the FAR and DFARS needlessly inhibit the acquisition of commercial items, Accordingly, the
Panel has amended section 2301(b)(5) to prohibit regulations which needlessly interfere with the
acquisition of commercial and nondevelopmental items,

8.3.3. Procurement Planning: 10 U.S.C. § 2325

Section 2325 in Title 10 requires DOD to develop its acquisition requirements to ensure
the maximum use of commercial and nondevelopmental items. 62 The Panel has recommended
moving the definition of nondevelopmental item from this section to 10 U.S.C. § 2302(6) and has
suggested minor amendments to the remainder of this section to reflect its recommendations on
commercial items. As amended, section 2325 will require DOD to:

o Define its requirements so that commercial and other nondevelopmental items may be
procured to fulfill those requirements; and

* Prior to acquiring a defense-unique item, to perform market research to determine
whether commercial or nondevelopmental items, or modified commercial or
nondevelopmental items, can be used in place of a defense-unique item,

Since under both section 2325 and under proposed section 2xxl, commercial and
nondevelopmental items are required to be used only "to the maximum extent practicable," it is
obviously essential that DOD's requirements not be drawn in such as way that only defense-
unique products can meet those requirements. The declining defense budget, the cost and
industrial base advantages of commercial items, thoughtful and innovative regulatory

5910 U.S.C. § 2301(b)(6). This policy is implemented in DOD Directive 5000.1, C.1.c.
6 0See §§ 2301(a)(2), 2301(b)(5).
6 1See §§ 2301(a)(3), 2301(b)(b), 2301(b)(6).
62Nondevelopmental items art defined in section 2325(d) to include "any item of supply that is available in the
commercial markItplace." The Panel has recommended minor modifications to section 2325 to reflect the
commercial item amendments proposed here,
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implementation, and the training mandated by section 824(d) of Public Law Number 101-189,
should ensure good faith compliance with section 2325.
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8.3.4. Regulations: Proposed Section 2xxl

The proposed new Chapter of Title 10 implements the general guidance of section 2301
with directions to the Secretary of Defense to issue regulations governing the procurement of
three types of items: commercial end items; commercial components; and nondevelopmental
items. Specifically, proposed section 2xxl states:

SECTION 2xxW. POLICY

(a) REQUIRED USE OF COMMERCIAL ITEMS, - In accordance with
the policies stated in section 2301, whenever commercial items will
satisfy the needs of the Department of Defense, the Department

(1) shall purchase commercial items using those prac=ices
prescribed in this subchapter and in regulations issued hereunder
and

(2) shall by regulation require prime contractors, and
subcontractors at all levels, that furnish other than commercial
items, to incorporate commercial items as components to the
maximum extent practicable.

(b) REGULATIONS; UNIFORM TERMS AND CONDITIONS,

(1) END ITEMS. - The Secretary of Defense shall
promulgate regulations implementing this subchapter, which shall
contain a set or sets of uniform terms and conditions to be included
in contracts for the acquisition of commercial end items. Such
uniform terms and conditions shall be modeled to the maximum
extent practicable on commercial terms and conditions and shall
include only those contract clauses, including clauses requiring
terms and conditions to be flowed down to subcontractors, that
are---

(A) required to implement provisions of law
applicable to commercial item acquisitions;

(B) essential for the protection of the Federal
Government's interest in an acquisition; or

(C) determined by the Secretary to be consistent
with standard commercial practice.

The regulations to be issued hereunder shall also establish standards
and procedures for waiving such uniform terms or conditions, other
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than those required by statute, as may be useful to the acquisition of
commercial items in a particular procurement or class of
procurements.

(2) COMPONENTS. - The Secretary of Defense shall issue
regulations implementing the preference for commercial
components set out in section 2301(b)(5). Such regulations shall
provide that prime contractors and subcontractors furnishing other
than commercial items as end items or components may not require
suppliers furnishing commercial items as components to comply
with any clause, term or condition except those---

(A) required to implement provisions of law
applicable to subcontractors furnishing commercial items;

(B) essential for the protection of the prime
contractor or higher tier subcontractor in a particular acquisition; or

(C) determined to be consistent with standard
commercial practice.

(c) EXISTING OR PRIOR SOURCES; NONDEVELOPMENTAL ITEMS. -

(1) The Secretary of Defense, the Secretary of a military
department or the head of a defense agency may determine that it is
in the Government's interests to permit existing or prior sources or
suppliers of nondevelopmental items to participate in a competition
for a commercial item when a nondevelopmental item or an item
furnished by an existing or prior source will compete with a
commercial item under the same terms, conditions, and evaluation
and award criteria.

(2) Nondevelopmental items or items furnished by an
existing or prior source which must be modified to meet the
requirements of a solicitation for commercial items may be offered
under such a solicitation, but only when the modifications are

(A) necessary to comply with the Government's
solicitation requirements and

(B) do not alter the function or essential physical
characteristics of the items to be supplied,

(3) The policies, procedures, solicitation provisions and
contract clauses applicable to commercial items under this
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subchapter shall also apply to nondevelopmental items and items
furnished by an existing or prior source which are permitted to
participate in a competition conducted under this title.

8.3.4.1. End Items

With respect to end items, section 2xxl(a) implements the general policy of section 2301
by mfndating that DOD acquire commercial end items "whenever commercial items will satisfy
the needs of DOD."63 The Panel intends by this that commercial items should become the norm,
not the exception, for end items other than those unique to DOD's war-fighting role. This will
require agencies to perform market research, to look diligently for commercial items in the early
stages of the procurement process, and to use commercial items, including modified commercial
items when these will meet the minimum needs of the agency. In determining the needs of DOD,
the Panel intends that DOD have the latitude to select a defense-unique acquisition plan when
required by, for example, industrial base or security concerns, However, the authority to reject
commercial items on public interest or national defense grounds should be exercised very
sparingly and at a level above that of the contracting officer. The Panel also intends that DOD
will us6 its waiver authority to remove from standard contract terms and conditions any clause
that uqreasonably restricts competition by putting significant burdens on a substantial number of
suppliers of a commercial item,

The Secretary of Defense is required by section 2xxl(b)(1) to promulgate regulations
implementing the end item provisions of the new chapter. While the details of these regulations
are largely left to the Secretary of Defense,64 section 2xxl(b)(1) requires the Secretary of Defense
to draft uniform terms and conditions for various types of procurements and to establish an
administrative structure under which standard terms and conditions could be varied if authorized
by appropriate authority. The Panel has recommended this structure for two reasons.

First, DOD must have some means to control the actions of far-flung contracting
activities. The only practical way to achieve this control is for DOD to mandate standard terms
and conditions that are to be used in the ordinary course of business. Most large commercial
companies similarly rely on standardized terms and conditions -- often written in very small type
on the reverse of purchase order forms -. to control the actions of individual contracting officials
and to implement routine elements of a transaction, such as billing, payment, inspection and
acceptance, shipping, and packaging,

6 3 "In accordance with the policies stated in section 2301, whenever commercial items will satisfy the needs of the
DOD, the Department (1) shall purchase commercial items using those practices prescribed in this subchapter and
in regulations issued hereunder and (2) shall by regulation require prime contractors, and subcontractors at all
lcvels, that ftrnish other than commercial items, to incorporate commercial items as components to the maximum
extent practicable."
6 4 Section 2xxl restricts the terms and conditions that may be implemented to those strictly necessary to comply
with statutes and the needs of DOD, plus clauses consistent with commercial practice. The Panel did not take a
position on the use of qualified products lists or qualified source lists, although both have been urged by
commentators. See, e.g., W.T. Kirby, supra note 6, at 89-91. The use of such lists is left to the discretion of DOD,
subject to the requirements of 10 U.S.C. § 2319 (see Chapter 1.2,6. of this Report).
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Second, DOD must have the flexibility at an appropriate level of authority to modify or
waive standard terms and conditions if the need for, or value of, a commercial item outweighs the
benefit of trading on the standard DOD form. The principal problem DOD faces today in buying
commercial items and in attracting commercial companies as sellers is DOD's inability to waive
terms and conditions imposed by statute, Executive Order, or regulation. The Panel has
recommended exemption of commercial item acquisitions from many of the statutes that today
impede the acquisition of commercial items, and application of the principles stated in proposed
section 2xxl should similarly remove many regulatory barriers. This does not mean, however, as
some industry comments have suggested, that DOD must never ask for a term or condition that
falls outside current commercial custom. Successful commercial buyers ask for unique terms and
conditions all the time. Whether they get such terms and conditions depends on how much the
seller wants the business and how costly it will be for the seller to comply with a unique request.
This, in turn, will depend on how different that unique requenst is from those which are customary
in the industry.

Today, DOD is in the unhappy position of asking (as required by statute) for any number
of unique terms and conditions that are extremely expensive for commercial sellers to implement,
while at the same time being constrained by statutory competition requirements from offering
sustained purchases of an item from one particular source. This is a "lose-lose" situation for
commercial sellers. Nonetheless, it was apparent from industry comments that some commercial
sellers would be prepared to accept some Government-specific terms and conditions on some
orders, and that the willingness (or ability) of sellers to comply with Government-specific terms
and conditions will differ by industry, by company, and by the size of the order. Accordingly, the
Panel found no reason to absolutely prohibit DOD from negotiating for unique terms and
conditions if an appropriate level of contracting authority thought this should be done.

In summary, DOD must be willing and able to bargain in the commercial marketplace if it
is to be able to rely successfully on commercial items: but it must have one or more sets of
standard terms and conditions in order to start the process. Hopefully, by using various sets of
terms and conditions, making class waivers as authorized by section 2xxl(b), and by taking
advantage of the statutory exemptions created in section 2xx3, DOD will be able to buy in the
commercial marketplace on its standard terms and conditions in the majority of cases.

8.3.4.2. Components

The Secretary's authority to issue regulations implementing the use of commercial items as
component parts is established by section 2xxl(b)(2). While the Panel felt that manufacturers of
commercial components should be as free as possible from Government regulation inconsistent
with commercial practices, it also recognized that prime contractors supplying Government-
unique items will have good reason to want to flow down some Government-unique clauses to
subcontractors. For example, if the prime contractor must accept a Government-unique warranty,
the prime contractor will doubtless want equivalent warranty protection from its suppliers
regardless of whether they supply defense-unique or commercial parts. Similarly, a prime
contractor may want a commercial vendor who uses a unique part to substitute a commercial
component in order to provide more sources for spare parts, Accordingly, the Panel did not
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foreclose some regulation of commercial component manufacturers. On the other hand, suppliers
of Government-unique products should not be allowed to pass down willy-nilly all contract
clauses they must accept. Accordingly, the Secretary is given authority in section 2xxl(b)(2) to
regulate the flow down of Government-unique clauses to vendors of commercial components.
How this should be done will depend heavily on the nature of the end items being procured, and
has been left to the Secretary to determine, The Panel urges the Secretary in using this authority
to extend to its vendors of Government-unique items relief from flow down obligations of the
same general nature that section 2xxl(b)(1) and section 2xx3(a) have extended to the Secretary
himself,65

8.3.4.3. Existing or Prior Sources; Nondevelopmental Items

The Panel has recommended permitting products produced by existing or prior sources66

and nondevelopmental items67 to compete with commercial products under the same terms and
conditions applicable to commercial items.68 The reasons for this are two-fold.

First, with respect to existing sources, the Panel was told that, because of the use of
Government specifications in the past, DOD's current sources for many items that have
commercial equivalents are Government specialty companies, many of them small businesses, No
purpose would be served by excluding products made by these companies from commercial item
acquisitions since these products have been previously accepted by DOD, In addition, to avoid
placing these companies at a competitive disadvantage, the Panel felt that they should be exempt
from statutes and regulations to the same extent as their commercial competitors,

Second, nondevelopmental items, even if Government-unique, are in existence and
available, and may well provide viable alternatives to commercial items, Again, the Panel could
see no reason for DOD to cut itself off from an available source of supply simply because
commercial items may theoretically be less expensive and technically superior to some equivalent
Government-unique items. To avoid an unfair cost advantage, nondevelopmental items offered in
competition with commercial items will be exempt from statutes and regulations to the same
extent,

8.3.5. Precedence: Exemptions; Relation to Other Laws

Section 2xx3 of the proposed chapter exempts procurements of commercial items from
those statutes which appeared to the Panel, after review of recent industrial base literature and
lengthy discussions with industry and Government representatives, to create barriers to the use of

65For example, the Secretary should consider allowing prime contractors to use the procedures and criteria
established in section 2xx5 to establish the reasonableness of the price of commercial components and, if this were
done, should give the prime contractor equivalent relief from TINA, 10 U.S.C. § 2306a.
66Existing or prior sources are defined in section 2xx2(c) as "a business entity that is furnishing or has previously
furnished items to the Government, including items supplied in accordance with Government-unique product
descriptions, drawings, or specifications."
67"Nondevelopmental item" has the meaning prescribed in proposed 10 U.S.C. § 2302(7).
68See generally proposed section 2xx 1(c),
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commercial items. In addition, it establishes a rule of construction intended to prevent inadvertent
repeal and defines the relationship of commercial item acquisition to simplified acquisition
procedures and set-asides.

8.3.5.1. Exemptions

Many commentators suggested to the Panel that the best method for facilitating the
acquisition of commercial items was to exempt commercial acquisitions from all laws, other than
laws requiring full and open competition, that are not generally applicable to United States
companies. Typical of the statutory language proposed is the following:

(a) EXEMPTIONS FROM PREsENT LAW.--Procurements of
commercial items shall be conducted pursuant to Section 4 of the
Office of Federal Procurement Policy Act (41 U.S,C. 403(6)) and
shall be exempt from any other requirements of law not specifically
reserved in this subchapter, unless the same requirements are
equally applicable to business entities which are not under contract
to the Fedetal Government,

While the Panel used this concept as one guide to identify statutory barriers to the use of
commercial items, it did not (as discussed in Chapter 8,3.4 and generally throughout Chapter 4)
believe it was necessary or appropriate for DOD to give up all contract-unique socioeconomic,
ethics, and regulatory policies as a condition of obtaining commercial items, Accordingly, the
Panel used as additional criteria for exemptions such considerations vi. (i) whether compliance
with a statute was practical if a commercial item was purchased out of inventory; (ii) whether
compliance would disrupt sources of supply, personnel practices, and b.--iistw methods that
would typically be in place in a company which served primarily tl,,j commercial market; Rnd (iii)
whether compliance with a contract-unique requirement would impose substantial expense on a
"typical" commercial company.

In fashioning exemptions, the Panel is not recommending the abandonment of policies
underlying laws to which exemptions have been recommended. However, many of the policies
required to be implemented in contracts today -- such as nondiscrimination, equal employment,
fair employment, and wage, hour, and workplace safety standards - are also implemented in
statutes of general applicability. As a result, the Panel believes the costs of contractual
implementation -- and the benefits of avoiding contractual implementation -- exceed the marginal
benefit to be gained by added unique contract clauses on top of existing general statutory
applications of the policy. Alternatively, there may be ways to tailor the statutory implementation
of policies to avoid substantial impacts on commercial operations. As discussed in Chapter 6, for
example, a broad range of statutes prohibit improper activity by anyone who does business with
the Government. As presently drafted, these statutes require contractual implementation which
conflicts with commercial practice. While the Panel is recommending exemption from such laws,
as currently drafted, the Panel is not recommending exemption from the amended statutes
proposed in Chapter 6 which implement the same policies in a manner that commercial vendors
can accept.
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In summary, the Panel attempted to draw a balance between the goals established by
Congress for acquiring commercial products and the goals established by laws which impose
contract-unique requirements. While the Panel recognizes that this balance is somewhat arbitrary
and might be drawn differently by others, what is presented here is a consensus reached after
months of public discussion and debate and very hard study by all of the Panel members.

The Panel took three different approaches to the implementation of exemptions. First, as
discussed in this Chapter, the Panel drafted a new oommercial items subchapter for Title 10,
which contains provisions which replace or supplement existing law. For example, section 2xx5
contains pricing and audit provisions that supplement the Truth in Negotiation Act, 69 and replace
audit and access to records statutes.70 Second, the Panel drafted exempting language for insertion
in appropriate sections of individual statutes, Examples of this are provisions dealing with rights
in technical data 71 and the Buy American Act, 72 in both of which a simple exemption was not an
appropriate solution. Third, the Panel implemented the remaining exemptions in proposed section
2xx3(a), which is set out below. Table 1, which follows the text of sec; ion 2xx3, summarizes the
reasons for each exemption contained in section 2xx3(a), Table II below identifies those statutes
(falling into the first and second categories discussed above) for which exemption or amendments
would be required if the recommendations of this Panel are not accepted.73

6910 U.S.C § 2306a.
7010 U.S.C, j 2313.
7110 U.S.C. •§ 2320-21.
7241 U.S.C. #I lO-10d.
73While the Panel's charter is to examine statutes, in the process of examining statutory barriers to commercial
items, the Panel identified regulations and Executive Orders that also require amendment if barriers to
commercial-military integration are to be removed, Specifically, FAR 52.225-10, which requires vendors to avoid
payment of duties on items destined for the Government, should be amended to contain a commercial item
exemption since a commercial vendor will usually not know at the time of import to whom an item will be sold.
Similarly, Executive Order 11246 and implementing regulations (FAR 52,222-21 through 28) require that clauses
be inserted in all Government contracts which require sellers to have affirmative action programs and which
require pre-award on-site equal opportunity clearance. While the Executive Order permits exemptions to be made
by regulation, none have been made, even though the antidiscrimination requirements of the Executive Order are
also enforced by Title VII of the Civil Rights Act of 1964, a statute applicable to all employers regardless of
Government contractor status. This strict application of the Executive Order prevents, for example, use of credit
cards for small purchases, since there is no contract in a credit card purchase In which the required clauses can be
written down. Executive Order 10582 and subsequent amending Orders implement a components test under the
Buy American Act, which is also used for the DOD Balance of Payment program. Such component tests may
needlessly exclude conunercial items substantially transformed in the United States. Elsewhere (see Chapter 7) the
Panel has recommenaded that a substantial transformation test be used for determining whether an item is
"American." The same test should be used in regulations, Finally, the Defense Production Act and Defense
Priority Rating System., 50 U.S.C. App. 2061-69, has been implemented by regulations imposing flow down that
may disrupt established subcontractor systems. The regulations should be modified to delete the flow down
requirement when commercial items are being acquired. In addition, 50 U.S.C. 2071(b) provides: 'The powers
granted in this section shall not be used to control the general distribution of any material in the civilian market
unless the President finds: (1) such material is a scarce and critical material essential to the national defense..."
This finding has not been made to support the regulations.
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§ 2xx3. Precedence; Relations to other Laws

(a) EXEMPTIONS FROM PRESENT LAw.,-Procurements of commercial items shall not be
subject to the following laws:

10 U.S.C. § 2393
10 U.S.C. § 2402
10 U.S.C. § 2408
10 U.S.C. § 2507
10 U.S.C. § 2631
15 U.S.C. §§ 637(d)(4), 637(d)(5), 637(d)(6)
15 U.S.C. §§ 644(d), 644(e), 644()
29 U.S.C. § 793
31 U.S.C. § 1352 note
38 U.S.C. § 4212
41 U.S.C. §§ 51-58
41 U.S.C. § 701
46 U.S.C. App. § 1241(b)

As stated above, the purpose of exempting procurements of commercial items from the
statutes listed above is to eliminate the barrier to entry of commercial items. The Panel
recognizes that the Secretary may wish to retain in regulations some of the statutory requirements
to which exemptions are made by section 2xx3(a). Nothing in this section precludes that. Indeed,
the Secretary has been given authority by proposed section 2xl(b)(1) to seek to impose on
commercial contractors those Government-unique requirements that the Secretary finds to be
important and cost-justified in specific procurements or classes of procurements. Without the
exemptions conferred in section 2xx3(a), however, the Secretary would be without authority to
waive statutorily mandated requirements in the manner contemplated by seltion 2xxl(b).
Moreover, the exemption created in section 2xx3(a) does not relieve a contractor that has already
contractually committed a business unit to abide by the statutes listed in section 2xx3(a) as a
result of contracts for Government-unique items.
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Table I, set out immediately below, lists each statutory provision for which the Panel has
recommended an exemption in § 2xx3(a) and the regulations that today implement each provision,
and summarizes the Panel's reasons for recommending an exemption for commercial items.

TABLE I74

Statute Regulations Flow Description of Regulations Reasons for Commercial Item Exenmption Ch
Based on down
Statute

10 U.S.C. 1 32,209.5 and Yes to Prohibits prime contractor from using Prohibition on doing business with 6.11
2393 .4 first tier debarred or suspended subcontadors. debarred or suspended prime contractors

is not a problem. A commercial seller will
often have established its sour= of
supply or subcontractors prior to sale to
the Goverment. Therefore, exemption
from subcontractor approval provisions is
renuired

10 U.S.C. 5 32.203.6 Y-' Prohibits primes from entering into any The flow down is not consistent with 3.9
2402 agreement with subcontractor which commercial practices, in which

prevents subcontractor from selling any subcontractor system will be established
item or process directly to U.S. before a contract is awarded, If U.S.

needs direct purchase of subcontracted
items, let it negotiate for them 'rhe
Panel's primary reconnendation is that
this statute be repealed.

10 U.S.C. 1 232.203.7001 Yoe to Prohibition of employment of persons Commercial sellers should be able to 6.4
2408 first tior con victed orf raud, utilize their established employees in

performing Government contracts, There
is no reason to burden commercial sellers
with need to screen employees when they
get an s•..ional 0ovemment contrut

10 U.S.C. § DFARS Part No Section 2307 contains specific U.S source To the extent that this section requires 7,1
2307 225 iestrictionx applicable to the acquisition of sellers of commercial Items to vary the

identified products, source of components, it interferes with
the ability of DOD to buy those Items.
The Panel has recommended a complete
revision of this section, which would
include a repeal of moat reMricdions
currently contained in sction 2507,
However, an exemption is required fiom
the remaining restrictions,

"10 U.S.C. 1 252.247. Yes-rep Requires transportation of items b, seA in Commercial sellers should be able to 7.1
2631 7022, sM to U.S, Flag vessels, utilize their established facilitife,

•7023,.7024 flow technology, supplier networks, procesaes,
down; employees and other commercial business
statute procedures in performing Oovermment
does not contracts,

7 4 Thn Panel made great efforts to identify every statute that might create a barrier to commercial items. As
explained in Appendix D to this Report, a muter list of such statutei was compiled from a number of DOD and
industry sourcet which was then culled to create the table set out here. While an exhaustive effort has ben made
to identify relevant statutes, it is possible a relevant statute has been missed, The statutes reviewed by the Panel
are set out in Appendix D.
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15 U.S.C. § 52.219.8-,.9-, Yes Subcontracting with snmall anid small There is no problem with the policy 4.3
637(d) -16; 19.705; disadvantaged businesses; small business prescribed by se"on 637(dX3). In

19.708; subcontracting plans; liquidated damages. negotiated procurements of comomercial
226.7, Section 637(d) requires that small items, the subcontracting plan msndated
252.21 1.. busmnsesses be given the "maximum by section 637(dX4) may well conflict
7003;, practicable oppoetunit?" to participate in with the established subcontracting
.7020 Govermment contracts as subcontractors arrngements of the cocmmercial supplier

and mandates that the claus set out in and is obviously Imractcal when goods
"semo 637(d)(3) be placed In all us sold to the Glovernment ftom
contracts other than small purchase inventory. While secton
contracts, personal service contracts, and 647(dX4)(BXiv) limits use of the claus
contracts to be performed outside of the to situations "which offer subcontractin

U.S. Section 637(dX4) mw& th possibilities." comments received froni
negotationof aindustry Indicate that this exception is not

negtitio o asmall and minority being propely apiplied to exempt even
subcontracting plan in all neoiae shipments of Commercial ilama from
procurements in excess of S500.000. inventory, For the same muaon
Adherence to the plan is policed by comrca item contracts should be
liquidated damages. 'Thlr is no exempt fron section 637(8XS), which
exempton for oontraots for oonmmercial essntially extends the requirements in

itesection 637(dX4) to contracts awarded
through competition, and seton
637(dX6) which contains the clauses
implementing setin 637(dXS). The
Panel recommends, therefore, exqpress
exemption, to s"tons 637(dX4),
637(dX5). and 637(dX6) for commercial

____ _________ ____ _ itm contracts.
15 U.S.C. if 52,220.3; -4 Yes Preference for labor surplus area The regulations create a subcntacigj 4.3
644(d), (a), contracting. Requires U.S. to give priority obligation that is inconsistent with normal
and (f) to small and labor surplus are commercial practices, in which

contracto=. Subcontracting plan required subcontracts are arranged well in advance
for negotiated contracts over $500,000. of shipments. The regulations do not

contain any exemption for commracial
Itens. While the regulatioews do not
appear to be required by 15 U.S.C. 1644,
the regulation writers seem to think
otherwise. To avoid any doubt therefore,

_________ _________ _________________________ an exemption is manted.

29 U.S.C. 3 52,222.36 Yes Rehabilitation Act of 1973; requires Commercial sellers should be able to 4.
793 affimatIve action to employ and advance utilize their established facilities,

hanidicapped individuals. Actapplies totechnology, supplier networks, processes,
companies with 50 or more employees or employees and other commercial business
annual U.S. contracts of $30,000 or more, procedures in performing Government

contrats, Especially since discrimination
against the handicapped is prohibited for
all employers under Americans with
Disabilities "ct thee should be in

_________ _________ _________________________ exempiuton for commercial items,
31 U.S.C. I 52.203.11-. Yes Byrd Amendment. Probably does not apply to conuzmoclal 6.11
1352 note 12 suppliers with respect to contracts for

commercial supplies, but should be
_______exenmte for clarity.

33 U.S.C. I 52.222-3. Yes Affirmatlive action for disabled and Commercial sellers should be able to 4.2
4212 Vietnam Era Veterans, utlize their established Mkllltles,

technology, supplier networks processes,
employees andl other cominerclal business
procedures in performing Goverunment
contracts. In addition, this statute has a
sunset provision and will no longer be a
requirement after 1994.
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41 U.S.C. §§ 52.203.7 Yet Anti-Kickback Act; prohibits payments While many companies masy prohibit 6.11
51-58 ftom any subcontractor to any prime or sorme formw of payments by subcntractors

any employee of the prime-, violation to employees, commercial practice
voids contract, typically, permits some forms of gratuities

(such as Mals or entestainment) tat will
be pr0N$itad by this law. Accordingly, it
M.4jt~tjles too much of a burden for

commercial seller to "police" existing
supplier networks to ensure comipliance

__________________________________________ for occasional Governmnent contracts.
41 U.S.C. 52.223.5-,.6 Yes Drug Free Workplaoe oertifloatlons. Ti~s Commercial sellers should be able to 4.2
701 setin requires employers to establish utilize their establishe facilities,

drug-fme awareness programs and to technology, supplier networks, processes,
report any convictions by their employees employees and other commiercial business
for drug-related offenses procedure in performing Government

____ ___ ____ ____ contracts.
46 U.S.C. 52.247464 Not in Preference for U.S. Fla$ Vesels; requires Commercial sellers should be able to 7.1
App, statute, 50%ar more of grousstonage of matasls utilize their establised facilities,
1241(b) flow and equipment procured under technology, supplier nietworks, processes,

down in Government contract be transported in employees and other commercial business
rep. U.S. Flag vessels, procedures in performing Government

W Contracus.
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Table II (below) identifies those statutes which the Panel has recommended for
amendment or repeal, or for which substitute language has been proposed in the Panel's
commercial item subchapter. If the Panel's recommendations with respect to the commercial item
subchapter or statutes listed in Table II are not adopted, the exemptions or amendments would be
needed to the statutes listed in Table II to remove barriers to commercial items.

TABLE I

Current Regulations Flow Description of Regulations Comments Ch
StatM Based On down

Statute
10 U.S.C. 252,211. Yes Troth in Negotiation Act ('7NAK); Price Proposed 2xx5 provide an additional 1.3
12306a 7010. reduction for defective cot or pricing source of authority for pricing purchases

7011;52,215. data-contrat modifications;audit of coat of commercial iterms. Even as amended
22-52,215-23 or pricing data by the Panel, section 2306& is not

adequate to provide a complete solution
for commercial itenm. If the Paniel's
proposed section 2xx5 Is not adopted,
some other comprhensive amendment to
§2306a as currently drafted will be
required since J.re Is little doubt that the
provisions of 02306a mate the single
greatest impediment to the purchase of
cmmercial items,

10 U.S.C. 52.215-1; Yes Examination of books and records of Proposed tion 2xxS(d) is intended to 2.3
§23 13 52,215-2 contractor by DOD. provide the Governments exclusive audit

right under a contract. See the discussion
I_ _of setion 2xxS(d) for the rationale

10 U.S.C. I 252,211.7011 Yes This section requires contractor to permit Proposed section 2xxS(d) is intended to 2.3
2313(b) GAO audit of any books, documents provide the Government's exclusive audit

papers, or records of contractor or right under a contract. See the discussion
subcontractor relating to a negotiated of sction 2xx5(d) for the rationale.

ontract
10 USC, 1 252.211-7015 Yes Rights in technical data and computer The requirements of these statutes are 5.1
2320-21 through 7017 software, inconsistent with normal commercial

practices on data rights, The Panel has
proposed specific amendments to section
2320 (which have the effect of modifý,ing
the coverage of section 2321 u well) to
deal with this problem. If these
amendments are not adopted, then
exemption will be required.

10 U.S.C. 1 252.231-7001 No Allowable cost under defense contracts; The Panel hu recommended that the 2.2
2324 prescribes costs that may be incurred in detailed provisions on cot allowability

overhead pools: Penalties for unallowable contained in this section be repealed since
costs. they have been implemented in regulation

for many years. If this course is adopted,
there is no need for an exemption. In
addition, because the Panel has
recommnended that commercial items be
purchased solely under fixed price
contracts, this section will have little or no
applicability to commercial items as
oroposed. Should flexibly priced
contracts be used to purchase conmnerwial
items, commercial sellers might have to be
exempted from the detailed cost principles
contained in this section bicause it would
require changes to a commercial seller'x
established accounting systen.
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10 U.S.C. § Part 217.7300 No Requires seller to mark supplies with Section 2384(b) contains an exemption 1.6
2384 name of seller, national stock number, and for item sold under the market or catalog

contractor part number, if seller is not dhe price exemption in TINA, This is not
manufacturer, statute requires itan to be broad enough to accommodate all
marked with name of actual commercial Items, so that an exemption to
manufacturer, The is an exemption for section 2384(b) Is required to implement
commercial tms purchased the Panel's commercial item approach and
competitively or at an establlshed catalog such an amendment has been
or market price, recommended by the Panel. Wf2384 (b) Is

amended as proposed, then thet is no
need for an exemption,

10 U.S.C. § 252.203-7000 Prohibition on Compensation to Former The Panel ha recommended repeal. 6.7
2397 DOD Employees Reporus intended to identify employees

switching sides between DOD and major
defense firms; useless paperwork burden
in commercial context.

10 U.S.C. § 252.203-7000 Prohibition on Compensation to Former The Panel hat recommended repeal. 6.6
2397a DOD Employees Restrictions on Job negotiations with

defense contractors, duplication of other
law and would unnecessarily burden
commercial practices,

10 U.S.C. § 252.203-7000 Prohibition on Compensation to Former The Panel has recommended repeal. 6.7
2397b DOD Employees. Forbids plant representatives and senior

defense negotiators from working for
major defense firnis cost of screening for
occational retirees would far exceed
return for commercial sellers,

10 U.S.C. § 252.203-7000 Prohibition on Compensation to Former The Panel has recommended repeal. 6.7
2397c DOD Employees Reports and penalties for the foregoing

2397 restrictions would have no
independent purpose,

10 U.S.C. § 252.215-7001 No Contractor reords; requires contractor to The Panel has proposed that section 2406 2.3
2406 permit access to records relating to cost be repealed is part of consolidating all

or pricing data under covered contracts, audit statutes into a revised version of 10
which are major weapons systems U.S.C. § 2313, Ifthe Panel's proposal Is
oontracts where 10 U.S.C. § 2306a Is not adopted, then an exemption would be
applicable, reauired for commercial Items.

10 U.S.C. § 25,1 and 25,2 Yes DOD variant of Buy American Ac using Application of current component. 7.1
2506 component teat to identlft• "American" oriented Buy American Act restrictions to

product. commercial buying may Irrationally
exclude Items DOD wants to procure. If
Buy American Act is modified as the
Panel hae recommended to include"substantial transformation' test, then
should not be L problem,

41 U.S.C. 25,1 and 25,2 Yet Buy American Act Applications of current component- 7.1
§§ lOa-lOd oriented Buy American Act restrictions to

commercial buying may ilrationally
exclude itenu DOD wants to procure, If
Executive Order implementing Buy
American Act is modified to inr'lude
"substantial transformation" tzlt or If
Panel substitute is adopted, then should
not be a problem,
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41 U.S.C. § 52.230; 3-4 Yes Cost Accounting Standards (CAS); Cost Statute establishes Cost Accounting 2.4
422 Accounting Standards Board (CASB). Standards Board and provides broad

authority to the Board to promulgate
regulations, 41 U.S.C. § 422(f(2)
exempts contracts and subcontracts based
on established catalog or market prices (as
defined in TINA) from CAS coverage.
This exemption should be broadened to
include commercial items as defined in
proposod eon 2302. In addition,
section 422(k) should be changed to
clarify that It has no application to
contracts for commercial items even
though such items may be made by a
company that must comply with CAS
because it furnishes CAVSBovered items as
well as commercial items. The Panel has
recommended that the CASB make
modificatlons through its rule making
functions since it has authority to create
classes of exemptions, See generally
Chapter 2, subchapter 2.4. If the CASB
does not take such action, then an
exemption would be required.

41 U.S.C. 9 52,203g.8-9-- No Procurement Integrity Act - Requirement The certifications required by this section 6,9
423 10 for oettifcate of procurement Integrity, cannot be imposed without a mtjor

administrative burden of tracking all
procurement integrity restrictions, which
arc totally inconsistent with commercial
practices and should not apply. The Panel
has recommended as Its primary
recommendation that. this statute be
repealed and replaced by totally new
language and that Its fundamental
prohibition on the Improper use of private
ifdormation be incorporated in this section
and In 18 U.S.C. 1207. If that proposl
Is adopted, there would be no need for an
exemption from either the new section
423 or the proposed section 207

8.3.5.2. Rules of Construction

A rule of construction is established by section 2xx3(b) to prevent inadvertent repeal of
portions of the commercial acquisition statutes by subsequent legislation:

(b) PRINCIPLE OF CONSTRUCTION WITH FUTURE LAWS. -- The
provisions of this subchapter are intended to be an integrated
whole. Accordingly, to prevent inadvertent amendment or repeal of
a portion of this subchapter and notwithstanding any other
provision of law hereafter enacted, this subchapter and the sections
of the United States Code expressly referenced in this subchapter
shall not be held to have been amended unless a law specifically
refers to and amends this subchapter or the sections of the United
States Code expressly referenced herein.

Congress will pass socioeconomic and acquisition legislation for years to come, and there
is little doubt that legislative draftsmen will fail to remember in all cases to consider the impact of
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such legislation on commercial item acquisition. Accordingly, to prevent a build-up of further
barriers to commercial item acquisition, no legislation passed after the date of passage of the
proposed commercial item legislation should apply to the acquisition of commercial items unless
specific consideration is given to the impact of that legislation on commercial item acquisition.
Thus, section 2xx3(b) provides that unless subsequent legislation specifically refers to or amends
the proposed commercial item subchapter or one of the statutes incorporated by reference into it,
the courts shall not construe the commercial items statute to have been amended. The proposed
language is modeled on 25 U.S.C. § 2511 (d).

8.3.5.3. Set-Asides and Simplified Purchase Procedures

Section 2xx3 provides that commercial-style practices take precedence over conflicting
simplified procedures established under 10 U.S.C. § 2304(g) and that nothing in the commercial
item chapter will prevent set-asides under, for example, 15 U.S.C. § 6440) (small-business small-
purchase preference) or the minority small business program administered under section 8(a) of
the Small Business Act

(C) RELATION TO SIMPLIFIED PROCEDURES, - When
commercial items are being procured, the provisions of this
subchapter, and regulations issued hereunder, shall take precedence
over any conflicting regulations issued pursuant to section 2304(g);
provided, however, that nothing in this section shall affect the set-
aside for small businesses established by 15 U.S.C. § 644(j).

(d) SET-ASIDES PRESERVED, - Nothing in this subchapter
shall prevent the Secretary of Defense from restricting the award of
prime contracts for commercial items to any source as may from
time to time be prescribed or permitted by law.

On the first point, the Panel believes that commercial vendors should not have to face
inconsistent sets of regulations. On the other hand, neither vendors nor DOD should be burdened
with more procedures than would otherwise be required to make a small purchase. Accordingly,
the Panel recommends that simplified purchase procedures be available for making commercial
purchases so long as those procedures do not increase barriers to the use of commercial products,
On the second point, while set-asides may reduce the opportunity for sales of commercial items,
they do not create a barrier to the acquisition of commercial products acquired through other
means and, if otherwise appropriate and authorized by statute, contracts for commercial items
should be set aside for small, minority, and small disadvantaged businesses in accordance with
present practice. The Secretary has authority under existing law and under section 2xxl(b) to
establish regulations governing set-asides for commercial items to the extent that the law
otherwise permits.
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8.3.6. Specific Acquisition Procedures and Restrictions

Specific acquisition procedures and restrictions are set out in a proposed section 2xx4, as
follows:

§ 2XX4. SPECIFIC ACQUISITION PROCEDURES AND
RESTRICTIONS I

(a) RESTRICTION TO FiRM, FIXED PRICE CONTRACTS. - Except
where commercial items are to be provided as a portion of a
contract which also provides for the delivery of other than
commercial items, only firm, fixed price contracts or fixed price
contracts with economic price adjustment provisions shall be used
to acquire commercial end items under this subchapter.

(b) ECONOMIC PRICE ADJUs'IMENT. - Solicitations for commercial
end items shall not require contract performance for a term longer
than customary industry practice for the product to be acquired
unless a contract provides for economic price adjustment.

(c) PRODUCT DESCRIPTIONS. - Commercial items shall be acquired
using product descriptions as prescribed in section 2325 of this title.
Notwithstanding the foregoing, rnondevelopmental items and items
supplied by an existing or prior source that are built to specific
Government designs, military standards, or military specifications
may be accepted where such items otherwise meet the requirements
of a solicitation,

(d) CONTRACT QUALITY REQUIREMENTS. -

(1) To the maximum extent practical, regulations issued
under this subchapter shall permit contractors providing commercial
items to use their existing quality assurance systems and quality
programs,

(2) To the maximum extent practical, regulations issued
under this subchapter shall prohibit Government inspection or test
of commercial items prior to tender of those items by the contractor
for acceptance by the Government.

(e) Maowrrs IN TECHNICAL DATA. - Rights in technical data for
commercial end items and components shall be acquired only as
specified in section 2320.
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(f) DEFENSE TRADE RESTRICTIONS. - Acquisition of commercial
items from fbreign sources shall be governed by Chapter lxx of
this Title.

In fashioning section 2xx4, the Panel drew on prior legislation, DFARS Part 211, its own
research, and discussions with and comments from industry six specific restrictions on the form of
regulations to be issued under proposed section 2xxl. These restrictions and their source in prior
law (if any) are as follows:

Restriction Source
1, Restriction to firm, fixed price DFARS 211,7004-1(b)
contracts75

2, Economic Price Adjustment DFARS 211.7004-1(c)
3. Use of Product Descriptions 10 U.S.C. § 2325(a); DFARS

211.7004-1(d)
4. Restriction on quality assurance Public Law Number 101-189, §
and inspection requirements 824(b)(5); DFARS 211.7004-1(e), (f)
5. Rights in Technical Data DFARS 211,7004-1(h)
6, Defense Trade Restrictions DFARS Part 225

Rights in technical data applicable to commercial item procurements were developed by
the Panel as part of its general recommendations on data rights, and are discussed in Chapter 5 of
this Report. Defense trade restricti,'ns were similarly the subject of the Panel's comprehensive
revision of existing "Buy American" restrictions, which resulted in a proposed new chapter in
Title 10 applicable to defense trade and cooperation. 76

8.3.7. Pricing of Commercial Item Contracts; Audit; Remedies

The Panel was told repeatedly that companies which primarily sell to the commercial
marketplace do not have accounting systems that will permit them to supply cost or pricing data
as required by the Truth in Negotiation Act (10 U.S.C. § 2306a). Testimony received by the
Panel and studies by, among others, the Office of Technology Assessment and CSIS, have found
that because of the high cost of implementing a Government-specific accounting system,
commercial companies will often forego doing business with DOD rather than implement a cost
accounting system that would permit them to comply with TINA. Thus, if DOD is to be able to
acquire commercial items for which there is not adequate price competition as that concept is
currently defined in TINA and implementing regulations -- such as a modified commercial item or
cutting-edge technology protected from direct competition by patent, copyright, or trade secret --
appropriate relief from TINA had to be found,

The Panel has recommended in Chapter 1.3 of this Report amendments to 10 U.S.C. §
2306a that (1) expand and clarify the exemption for adequate price competition when applied to

750ne commcntator noted that commercial items are sometimes delivered under contracts calling for a mix of
commercial and defense-unique items, In this situation, proposed section 2xx4 (a) would lift the restriction to
firlm-fixed price contracts.
76See Chapter 7 of this Report.
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items purchased from a business unit which produces the same or similar items for the commercial
market using the same or similar production processes and (2) exempt certain contract
modifications to contracts awarded under the expanded definition of adequate price competition
and under catalog or market pricing. If adopted, these amendments will reduce, but not eliminate,
the TINA-related impediments to purchases of commercial items. Therefore, the Panel believes
that additional authority to require and use "documentation" -- a defined term that stops short of
cost or pricing data -- to support price analysis for commercial items, including modifications to
such items and modification to commercial item contracts, is necessary. Section 2xx5 of the
proposed commercial item subchapter, discussed below, provides such authority and an
appropriate exemption from TINA.

8.3.8. Pricing

The Panel has proposed that pricing of commercial item contracts be made in accordance
with a new section 2xx5(a), which provides as follows:

(a) REQUIREMENT FOR DETERMINATION OF PRICE,
REASONABLENESS. -

(1) When a procurement for a commercial item has been
conducted under full and open competition as defined in section 4
of the Office of Federal Procurement Policy Act (41 U.S.C. §
403(6)), or when the price agreed upon is based on established
catalog or market prices of commercial items sold in substantial
quantities to the general public, the contracting officer may presume
that the price contained in the most advantageous evaluated offer
(price and all other factors considered) received in response to a
solicitation, or a price based on established catalog or market
prices, is fair and reasonable unless the contracting officer has
information that the price is not fair and reasonable. Prior to the
award of a contract where price is based on catalog or market
prices, the contracting officer shall make reasonable efforts to
establish the currency and accuracy of such prices.

(2) When subsection (1) is not applicable, or for contract
modifications, or when pricing a modification to a commercial item,
the contracting officer shall use price analysis relying, if needed, on
documentation submitted under subsection (b), to determine that
the price is fair and reasonable.

(3) When the contracting officer is able to make a
determination of price reasonableness under this section, the
acquisition will be exempt from section 2306a of this Title.
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The Panel believes that most commercial item acquisitions can be conducted through
competition as defined in 10 U.S.C. §§ 2302 and 2304 and in section 4 of the Office of Federal
Procurement Policy Act (41 U.S.C. § 403(6)) or on the basis of established catalog or market
prices as defined in FAR 15.804-3(c). In these caces, the proposed subsection provides that the
contracting officer may presume that the price in the most advantageous offer, 77 or a price based
on established ca:alog or market prices, is fair and reasonable absent information to the contrary.
The pr'posed section does, however, require the contracting officer to perform some "due
diligence" prior to award when the price is based on catalog or market prices.

Where competition or established catalog or market prices are not available, subsection
2xx5(a)(2) mandates that the contracting officer use price analysis to determine the
reasonableness of a price. This provision recognizes the practical fact that most, if not all,
companies selling commercial items will not have accounting systems that can produce data
adequate for cost analysis or "cost or pricing data" as currently defined. The Panel also
recognizes that there may be unusual circumstances in which the reasonableness of a proposed
price cannot be established through price analysis as cont.mplated in section 2xx5. If this occurs,
then under section 2xx5(a)(3), the proviaions of TINA again apply to the acquisition. If at tOat
point a contractor can meet whatever requirements TINA places on the acquisition -- possibly
including certified cost or pricing data -- the transaction can go forward. The Panel emphasizes
that under the combined authorities of the proposed section 2xx5 and TINA, a contract will not
be awarded unless the Government can establish the reasonableness of the contract price by some
reliable method, or an exemption is available.

8.3.9. Government's Right to Documentation

As stated above, in what should be the majority of cases, there will be no need for the
contracting officer to perform price analysis under section 2xx5(a)(2). However, in those cases in
which price analysis is required, the best source of pricing information may well be fi'om an
offeror. Proposed subsection 2xx5(b) provides that the contracting officer can ask for such
information to assist in making a price reasonableness determination:

(b) GOVERNMENT'S RIGHT TO REQUIRE DOCUMENTATION. -

(1) The contracting officer may require the offeror to supply
documentation relevant to the determinations to be made under
subsection (a)(2). All documentation received from an offeror, if
not otherwise in the public domain and if requested by the offeror
and marked as confidential, shall be treated by the Government as

"77 rhc price contained in the most advantageous offer is not necessarily the lowest price offered. Where a
contracting officer in a competitive procurement has selected an offer with a price higher than the lowest offered,
the contracting officer has necessarily compared the winning offer to the offer with the lowest price and has found
that the extra cost is justified, under the announced source selection criteria. In such circumstances, there is no
apparent need for further price analysis to establish the reasonableness of the price in the winniig offer, and the
offer can be accepted.
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confidential and exempt from disclosure to the extent permitted by
the Freedom of Information Act.

(2) The rights conferred by this subsection do not include
the right to require cost or pricing data as defined in section 2306a
of this title, or the equivalent,

The Panel has intentionally referred to the information to be supplied by an offeror as

"documentation" and not "data" to emphasize that subsection 2xx5(b) does not authorize the

contracting officer to ask for cost or pricing data as defined in 10 U.S.C. § 2306a and its
implementing regulations. What is intended is that the contracting officer can ask for information
that an offeror may have on hand as part of its ordinary commercial operations. After discussions
with industry, the Panel concluded that most vendors of commercial items can provide some form
of documentation that would materially assist a contracting officer in determining that a price is
reasonable using price analysis, The type of documentation will probably differ from contract to
contract, from industry to industry, and from contractor to contractor. For example, a contractor
might be able to give examples of recent sale prices, even though such prices would fall short of
meeting the TINA exemption for established catalog or market prices.7 8  Alternatively, a
contractor might be able to demonstrate an established market price for a commercial item and
provide that information along with an engineering estimate of the cost of modifying the item.

On the other hand, industry was adamant that it was frequently difficult, particularly in a
large or far-flung organization, for an offeror to have sufficient information to be able to certify
that documentation supplied was in fact representative of all sales by the offeror or that the price
offered was the lowest offered to any commercial customer for sales on similar terms and
conditions. The Panel believes that industry is correct on this point, and has expressly refrained
from requiring any representation of any kind that documentation furnished is complete or that a
price offered to the Government is the lowest offered to any other customer. Again, if an offeror
is not willing to provide, or cannot provide, a sufficient basis for a determination of price
reasonableness, and the contracting officer cannot find other information supporting a conclusion
that a price is reasonable, the Government's remedy is to proceed under TINA or walk away from
the transaction.

8.3.10. Government's Remedy for Inaccurate Documentation

For the sake of parallel treatment to 10 U.S.C. § 2306a, the Panel has recommended a
new subsection 2xx5(c), which creates a contract remedy applicable when an offeror "knowingly
or negligently" provides inaccurate documentation:

(C) GOVERNMENT'S REMEDY FOR INACCURATE DOCUMENTATIoN. -
When documentation is submitted pursuant to subsection (b), the
Government shall be entitled to a reduction in price, and the return
of any overpayment, with interest thereon, if an offeror knowingly

78See 10 U.S.C. § 2306a(b)(1)(B),
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or negligently submits materially inaccurate or misleading
documentation in support of a contract or modification, the
contractitgg officer relies on such documentation in reaching a
determination that a price is reasonable, and because of such
reliance the price significantly exceeds that which would otherwise
have been accepted. For purposes of applying this subsection, a
contracting officer will be rebuttably presumed to have relied upon
all material documentation supplied by an offeror,

This remedy is not intended to replace existing contract fraud remedies or criminal
penalties for false claims and false statements.79 Instead, it is provided because the Government
should have no less a remedy than a private buyer when a contract price is based on fraud or
negligent misrepresentation and in recognition of the fact that circumstances may make a
contractual remedy more appropriate and useful than the full panoply of sanctions for fraud,8 0

8.3.11. Government's Right to Audit

In order to make effective the Government's right to receive a price reduction for
inaccurate documentation, the Panel has provided in subsection 2xxS(d) for access to the offeror's
books and records in those situations in which documentation has been provided:

(d) GOVERNMENT'S RIGHT iO AUDIT, -The United States shall have the
right to audit all documentation provided by an offeror under subsection
(b) and all books and records of the offeror directly relating to such
documentation; provided however, that if the offeror has made no
representation as to the completeness of the documentation supplied, the
United States shall have no right to audit for completeness. The audit right
created by this section shall expire one year after the date of award of the
contract or the date of the modification of a contract with respect to which
documentation was provided. When contract price is established under
section 2xx5 of this Title, the Government shall have no audit rights other
than those set out in this subsection.

This subsection is intended to replace all other existing audit rights (including those in 10
U.S.C. §§ 2306a and 2313).81 The Panel received testimony from industry that vendors of
commercial items will not ordinarily for thcir own purposes retain the sort of documentation to be
supplied under proposed subsection 2xx5(b) for any great length of time. Indeed, industry argued

79E.g., 18 U.S.C. §§ 287 and 1001 and the Civil False Claims Act, 32 U.S.C. § 3279.
80GAO commented that the Panel should extend the right to renegotiate contract price to circumstances in which
documentation is inaccurate through no fault of the offeror. The Panel rejected this suggestion as (a) inconsistent
with private commercial law and (b) inconsistent with the thrust of the Panel's purpose of fostering civil-military
integration by facilitating transactions based on existing commercial practices in which price-related data is not
collected for the purpose of certifying accuracy to the Government, The massive criminal sanctions applicable to
offcrors should ensure reasonable care in making documentation submissions, and GAO has pointed to no
documented need for strict civil liability to ensure that pricing is fair and reasonable.
8 1The Panel has recommended consolidating the audit rights currently found in 10 U.S.C. §§ 2306a, 2313, and
2406 Into a consolidated, amended § 2313. See Chapter 2.3 of this Report.
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that any audit right should terminate with award of a contract. On the other hand, the Defense
Contract Audit Agency (DCAA) and GAO both commented that it would not be practical to audit
a reasonable number of commercial item contracts if the audit right expired with award, GAO
suggested that audit should be available up to three years after award or one year after final
payment. The Panel believes that one year after award is a reasonable compromise between the
needs of DOD and current industry practice, especially since the number of commercial item
contracts awarded annually under subsection 2xxS(a)(2) should be small. Moreover, in many
commercial items contracts, the period for audit permitted by subsection 2xx5(d) may not be very
different from GAO's suggestion of one year after final payment. Absent a compelling
demonstration by DCAA or GAO that audit resources cannot be made available within a year
after award, the period available for audit should not be extended.
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8.4. Proposed Statutory Provisions on Commercial Items

8.4.1. Proposed Amendments to 10 U.S.C. § 2301

It is therefore the policy of the Congress that -

(2) to the maximum extent practicable, the Department of Defense shall acquire
commercial items to meet its needs and shall require prime contractors and subcontractors, at all
levels, which furnish other than commercial items, to incorporate to the maximum extent
practicable commercial items as components of items being supplied to the Department;

(3) when commercial items and components are not available, practicable or cost effective,
the Department shall acquire, and shall require prime contractors and subcontractors to
incorporate, other nondevelopmental items and components to the maximum extent practicable;

(8) the head of an agency shall use advance procurement planning and market research
and state contract requirements in such a manner as is necessary to:

(i) obtain full and open competition with due regard to the nature of the property
or services to be acquired;

(ii) facilitate the acquisition by the agency and its contractors of commercial items
at or based on commercial market prices;

(iii) facilitate the acquisition by the agency and its contractors of nondevelopmental

items in accordance with the requirements of this chapter; and

(iv) facilitate agency access to commercial technologies and the skills available in
the commercial market place to develop new technologies.

(b) Further, it is the policy of Congress that procurement policies and procedures for the
agencies named in section 2303 of this title shall in accordance with the requirements of this title--

(5) promote the acquisition and use of commercial items and of other nondevelopmental
items both as end items and components by

(i) encouraging contracting officers to exercise sound judgment in purchasing and
facilitating the purchase by contractors of commercial items at or based on commercial market
prices, without requiring contractors to incur additional costs;
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(ii) avoiding the imposition of arbitrary restrictions or tests not required by law on
the purchasing or pricing of commercial items; and

(6) promote the acquisition and use of commercial items and of other nondevelopmental
items by requiring descriptions of agency requirements, whenever practicable, in terms of
functions to be performed or performance required.

8.4.2. Proposed Amendments to 10 U.S.C. § 2302

In this chapter:...

(5) The term "commercial item" means --

(A) property, other than real property, which --

(i) is sold or licensed to the general public for other than Government purposes;

(ii) has not been sold or licensed to the general public, but is developed or is being
developed primarily for use for other than Government purposes; or

(iii) is comprised of a combination of commercial items, or of services and
commercial items, of the type customarily combined and sold in combination to the public;

(B) The term "commercial item" also includes services used to support items described in
subparagraph (A), such as installation, maintenance, repair and training services, whether such
serviues are procured with the commercial item or under a separate contract; provided such
services are or will be offered contemporaneously to the general public under similar terms and
conditions; and the Government and commercial services are or will be provided by the same
workforce, plant, or equipment;

(C) With respect to a specific solicitation, an item meeting the criteria set forth in
subparagraphs (A) and (B) if unmodified will be deemed to be a commercial item when modified
for sale to the Government if the modifications required to meet Government requirements (i) are
modifications of the type customarily provided in the commercial marketplace or (ii) would not
significantly alter the inherent nongovernmental function or purpose of the item in order to meet
the requirements or specifications of the procuring agency;

(D) An item meeting the criteria set forth in subparagraphs (A), (B), or (C) need not be
deemed other than "commercial" merely because sales of such item to the general public for other
than governmental use are a small portion of total sales of that item; and

(E) An item may be considered to meet the criteria in subparagraph (A) even though it is
produced in response to a Government drawing or specification; provided, that the item is
purchased from a company or business unit which ordinarily uses customer drawings or
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specifications to pi oduce similar items for the general public using the same workforce, plant, or

equipment.

8.4.3. Proposed Amendments to 10 U.S.C. § 2320(a)(3)

(3)... the Secretary of Defense shall prescribe regulations for contracts for commercial
items or components, where technical data is specified to be delivered by a contractor or
subcontractor, which prohibit the Government from obtaining unlimited rights to technical data;
provided, however, that unlimited rights may be obtained when necessary to the extent specified
in paragraphs (a)(2)(C) and (D).

8.4.4. Proposed Amendments to 10 U.S.C. § 2325

The Secretary of Defense shall ensure that, to the maximum extent practicable--

(1) requirements of the Department of Defense with respect to a procurement of supplies
are stated in terms of--

(A) functions to be performed;

(B) performance required; or

(C) essential physical characteristics;

(2) such requirements are defined so that commercial or nondevelopmental items may be
procured to fulfill such requirements;

(3) such requirements are fulfilled through the procurement of commercial or
nondevelopmental items; and

(4) prior to developing new specifications, the Department conducts market research to
determine whether commercial or nondevelopmental items are available or could be modified to
meet agency needs.
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8.4.5. Proposed Amendments relating to Defense Trade and Cooperation

§2x1O. Definitions

(a) As used in this subchapter, the following are defined terms-

(1) In this section, "American goods" means--

(A) an end product that is mined, produced, or manufactured in the United States;
or

(B) an end product that is manufactured in the United States but which includes
components mined, produced, or manufactured outside the United States if such end product is
substantially transformed within the United States into a new and different article of commerce
with a name, character, or use distinct from that of the article or articles from which it was so
transformed,

(2) "goods which are other than American goods" means an end product not meeting the
requirements of subsection (a)(1),-

§ 2x11, Policy on Purchases of Foreign Goods

(a) Funds appropriated to the Department of Defense may not be obligated under a
covered contract for procurement of goods which are other than American goods unless adequate
consideration is given to the following:...

(3) The bids or proposals of all other firms in the United States which have offered
to furnish American goods,

(4) The United States balance of payments,

(5) The cost of shipping goods which are other than American goods.

(6) Any duty, tariff, or surcharge which may enter into the cost of using goods
which are other than American goods,

(b) Consideration of the matters referred to in paragraphs (1) through (9) of subsection (a)
shall be given in the manner set out in this Subchapter.
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§ 2x12. Items Restricted to American Sources

(a) AuTHoRITY OF THE SECRETARY. - The Secretary of Defense is hereby authorized to
require the Department to acquire only American goods and related American services for specific
items as the Secretary may find necessary to protect the United States national defense technology
and industrial base or the United States mobilization base, or to further national security. The
President may restrict or condition the authority granted by this subsection by Executive Order.

(b) RESTRICTIONS ON ACQUISITION OF GOODS FROM COUNTRIES WHICH DISCRIMINATE
AGAINST AMERICAN GOODS AND RELATED AMERICAN SERVICES, - Section 1Ob-I of Title 41
shall apply to the Department of Defense except that section shall have no application to the
acquisition of commercial items and components as defined in 10 U.S.C. §§ 2302(5) and 2xx2 or
to contracts the value of which is below the simplified acquisition threshold defined in 10 U.S.C. §
2302(7).
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8,4.6. Proposed New Subchapter to Title 10

j 2xxW. POLICY

(a) REQUIRED USE OF COMMERCIAL ITEMS. - In accordance with the policies stated in section
2301, whenever commercial items will satisfy the needs of the Department of Defense, the
Department

(1) shall purchase commercial items using those practices prescribed in this subchapter and
in regulations issued hereunder and

(2) shall by regulation require prime contractors, and subcontractors at all levels, that
furnish other than commercial items, to incorporate commercial items as components to the
maximum extent, practicable.

(b) REGULATIONS; UNIFORM TERMS AND CoNDITIoNs,

(1) END ITEMS. - The Secretary of Defense shall promulgate regulations implementing
this subchapter, which shall contain a set or sets of uniform terms and conditions to be included in
contracts for the acquisition of commercial end items, Such uniform terms and conditions shall 'be
modeled to the maximum extent practicable on commercial terms and conditions and shall include
only those contract clauses, including clauses requiring terms and conditions to be flowed down
to subcontractors, that are-

(A) required to implement provisions of law applicable to commercial item
acquisitions;

(B) essential for the protection of the Federal Government's interest in an
acquisition; or

(C) determined by the Secretary to be consistent with standard commercial
practice.

The regulations to be issued hereunder shall also establish standards and procedures for waiving
such uniform terms or conditions, other than those required by statute, as may be useful to the
acquisition of commercial items in a particular procurement or class of procurements.

(2) COMONErNTS, - The Secretary of Defense shall issue regulations implementing the
preference for commercial components set out in section 2301(b)(5). Such regulations shall
provide that prime contractors and subcontractors furnishing other than commercial items as end
items or components may not require suppliers furnishing commercial items as components to
comply with any clause, term or condition except those-

(A) required to implement provisions of law applicable to subcontractors
furnishing commercial items;
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(B) essential for the protection of the prime contractor or higher tier subcontractor

in a particular acquisition; or

(C) determined to be consistent with standard comnmercial practice.

(c) EXISTING OR PRIOR SOURCES; NONDEVELOPMENTAL ITEMS, -

(1) The Secretary of Defense, the Secretary of a military department or the head of a
defense agency may determine that it is in the Government's interests to permit existing or prior
sources or suppliers of nondevelopmental items to participate in a competition for a commercial
item when a nondevelopmental item or an item furnished by an existing or prior source will
compete with a commercial item under the same terms, conditions and evaluation and award
criteria.

(2) Nondevelopmental items or items furnished by an existing or prior source which must
be modified to meet the requirements of a solicitation for commercial items may be offered under
such a solicitation, but only when the modifications are (A) necessary to comply with the
Government's solicitation requirements and (B) do not alter the function or essential physical
characteristics of the items to be supplied.

(3) The policies, procedures, solicitation provisions and contract clauses applicable to
commercial items under this subchapter shall also apply to nondevelopmental items and items
furnished by an existing or prior source which are permitted to participate in a competition
conducted under this title,

§ 2xx2. DEFINITIONS

As used in this subchapter-

(a) "Commercial item" has the meaning prescribed in section 2302(5).

(b) "Component" means any item supplied to the Government as part of an end
item or of another component.

(c) "Existing or prior source" means a business entity that is furnishing or has
previously furnished items to the Government, including items supplied in accordance with
Government-unique product descriptions, drawings, or specifications.

(d) "Nondevelopmental item" has the meaning prescribed in section 2302(6).
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§ 2XX3. PRECEDENCE; RELATIONS TO OTHER LAWS

(a) EXEMPTIONS FROM PRESENT LAW.--Procurements of commercial items shall not be subject
to the following laws:

10 U.S.C. § 2393
10 U.S.C. § 2402
10 U.S.C. § 2408
10 U.S.C. § 2507
10 U.S.C. § 2631
15 U.S.C. §§ 637(d)(4), 637(d)(5), 637(d)(6)
15 U.S.C. §§ 644(d), 644(e), 644(o
29 U.S,C. § 793
31 U.S.C. § 1352 note
38 U.S.C. § 4212
41 U.S.C. §§ 51-58
41 U.S.C. § 701
46 U.S.C. App. § 1241(b)

(b) PRINCIPLE OF CONSTRUCTION WITH FUTURE LAWS, - The provisions of this subchapter are
intended to be an integrated whole. Accordingly, to prevent inadvertent amendment or repeal of
a portion of this subchapter and notwithstanding any other provision of law hereafter enacted, this
subchapter and the sections of the United States Code expressly referenced in this subchapter
shall not be held to have been amended unless a law specifically refers to and amends this
subchapter or the sections of the United States Code expressly referenced herein,

(C) RELATION TO SIMPLIFIED PROCEDURES. - When commercial items are being procured, the
provisions of this subchapter, and regulations issued hereunder, shall take precedence over
regulations issued pursuant to section 2304(g); provided, however, that nothing in this section
shall affect the set-aside for small businesses established by 15 U.S.C. § 6440).

(d) SET-ASIDES PRESERVED, - Nothing in this subchapter shall prevent the Secretary of Defense
from restricting the award of prime contracts for commercial items to any source as may from
time to time be prescribed or permitted by law.

§ 2xX4. SPECIFIC ACQUISITION PROCEDURES AND RESTRICTIONS

(a) RESTRICTION TO FIRM, FIXED PRICE CONTRACTS, - Except where commercial items are to be
provided as a portion of a contract which also provides for the delivery of other than commercial
items, only firm, fixed price contracts or fixed price contracts with economic price adjustment
provisions shall be used to acquire commercial end items under this subchapter.

(b) ECONOMIC PRICE ADJUSTMENT, - Solicitations for commercial end items shall not require
contract performance for a term longer than customary industry practice for the product to be
acquired unless a contract provides for economic price adjustment.
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(c) PRODUCT DESCRIPTIONS. - Commercial items shall be t•cquired using product descriptions as
prescribed in section 2325 of this title, Notwithstanding the foregoing, nondevelopmental items
and items supplied by an existing or prior source that are built to specific Government designs,
military standards, or military specifications may be accepted where such items otherwise meet the
requirements of a solicitation.

(d) CONTRACT QUALITY REQUiEM S, -

(1) To the maximum extent practical, regulations issued under this subchapter shall permit
contractors providing commercial items to use their existing quality assurance systems and quality
programs.

(2) To the maximum extent practical, regulations issued under this subchapter shall
prohibit Govenmment inspection or test of commercial items prior to tender of those items by the
contractor for acceptance by the Government.

(e) RMoiTs IN TECHNICAL DATA. - Rights in technical data for commercial end items and
components shall be acquired only as specified in section 2320.

(f) DEFENSE TRADE RETRICTIONS, - Acquisition of commercial items from foreign sources shall
be governed by Chapter lxx of this Title,

§ 2MxS. PRICING; DOCUMENTATION; AUDIT

(a) REQUIREMENT FOR DETERMINATION OF PRICE REASONABLENESS, --

(1) When a procurement for a commercial item has been conducted under full and open
competition as defined in section 4 of the Office of Federal Procurement Policy Act (41 U.S.C. §
403(6)), or when the price agreed upon is based on established catalog or market prices of
commercial items sold in substantial quantities to the general public, the contracting officer may
presume that the price contained in the most advantageous evaluated offer (price and all other
factors considered) received in response to a solicitation, or a price based on established catalog
or market prices, is fair and reasonable unless the contracting officer has information that the price
is not fair and reasonable, Prior to the award of a contract where price is based on catalog or
market prices, the contracting officer shall make reasonable efforts to establish the currency and
accuracy of such prices.

(2) When subsection (1) is not applicable, or for contract
modifications, or when pricing a modification to a commercial item,
the contracting officer shall use price analysis relying, if needed, on
documentation submitted under subsection (b), to determine that
the price is fair and reasonable.
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(3) When the contracting officer is able to make a
determination of price reasonableness under this section, the
acquisition will be exempt from section 2306a of this Title.

(b) GOVERNMENTS RIoHT TO REQU= DOCU-MENTATION.-

(1) The contracting officer may require the offeror to supply documentation relevant to
the determinations to be made under subsection (a)(2). All documentation received from an
offeror, if not otherwise in the public domain and if requested by the offeror and marked as
confidential, shall tie treated by the Government as confidential and exempt from disclosure to the
extent permitted by the Freedom of Information Act.

(2) The rights conferred by this subsection do not include the right to require cost or
pricing data as defined in section 2306a of this title, or the equivalent.

(c) GOVERNMENT'S REMEDY FOR INACCURATE DOCUMENTATION. - When documentation is
submitted pursuant to subsection (b), the Government shall be entitled to a reduction in price, and
the return of any overpayment, with Interest thereon, if an offeror knowingly or negligently
submits materially inaccurate or misleading documentation in support of a contract or
modification, the contracting officer relies on such documentation in reaching a determination that
a price is reasonable, and because of such reliance the price significantly exceeds that which would
otherwise have been accepted, For purposee of applying this subsection, a contracting ¶ficer will
be rebuttably presumed to have relied upon all material documentation supplied by an offeror.

(d) GOVERIEBNT'S RIGHT TO AuDrr. - The United States shall have the right to audit all
documentation provided by an offeror undtr subsection (b) and all books and records of the
offeror directly relating to such documentation; provided however, that if the offeror has made no
representation as to the completeness of the documentation supplied, the United States shall have
no right to audit for completeness. The audit right created by this section shall expire one year
after the date of award of the contract or the date of the modification of a contract with respect to
which documentation was provided. When contract price is established under section 2xx5 of this
Title, the Government shall have no audit rights other than those set out in this subsection,
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28 U.S.C. 2672 Appendix E

28 U.S.C. 2673 Appendix E
28 U.S.C. 2674 Appendix E

28 U.S.C. 2675 Appendix E
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28 U.S.C. 2676 Appendix E

28 U.S.C. 2677 Appendix E
28 U.S.C. 2678 Appendix E
28 U.S.C. 2679 Appendix E
28 U.S.C. 2680 Appendix E

29 U.S.C. 793 7-37

31 U.S.C. 101 Appendix E
31 U.S.C. 102 Appendix E
31 U.S.C. 103 Appendix E
31 U.S.C. 712 3-417
31 U.S.C. 1304 2-171
31 U.S.C. 1341 2-27
31 U.S.C. 1342 Appendix E
31 U.S.C. 1350 Appendix E
31 U.S.C. 1351 Appendix E
31 U.S.C. 1352 6-201

31 U.S.C. 1552 3-375
31U.S.C. 3324 2-29
31 U.S.C. 3501 Appendix E
31 U.S.C. 3551 1-225
31 U.S.C. 3552 1-227
31 U.S.C. 3553 1-229
31 U.S.C. 3554 1-239
31U.S.C. 3555 1-251
31 U.S.C. 3556 1-255
31 U.S.C. 3717 2-173
31 U.S.C. 3726 Appendix E

31U.S.C. 3729 6-25
31 U. S.C. 3730 6-25
31 U.S.C. 3731 6-25
31 U.S.C. 3732 6-25
31 U.S.C. 3801 6-51
31 U.S.C. 3802 6-51
31 U.S.C. 3803 6-51
31 U.S.C. 3804 6-51
31 U.S.C. 3805 6-51
31 U.S.C. 3806 6-51
31 U.S.C. 3807 6-51

31 U.S.C. 3808 6-31
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31 U.S.C. 3809 6-51
31 U.S.C. 3810 6-51
31 U.S.C. 3811 6-51
31 U.S.C. 3812 6-51
31 U.S.C. 3901 2-31
31 U.S.C. 3902 2-31
31 U.S.C. 3903 2-31
31 U.S.C. 3904 2-31
31 U.S.C. 3905 2-31
31 U.S.C. 3906 2-31

31 U.S.C. 3907 2-31
31 U.S.C. 6306 2-127

33 U.S.C. 410 Appendix E
33 U.S.C. 901 Appendix E
33 U.S.C. 941 Appendix E
33 U.S.C. 1368 4-121

35 U.S.C. 181 5-69
35 U,S.C. 182 5-69
35 U.S.C. 183 5-69
35 U.S.C. 184 5-69
35 U.S.C. 185 5-69
35 U.S.C. 186 5-69
35 U.S.C. 187 5-69
35 U.S.C. 188 5-69
35 U.S.C. 200 5.61
35 U.S.C. 201 5-61

35 U.S.C. 202 5-61
35 U.S.C. 203 5-61
35 U.S.C. 204 5-61
35 U.S.C. 205 5-61
35 U.S.C. 206 5.61
35 U.S.C. 207 5-61
35 US.C. 208 5-61
35 U.S.C. 209 5-61
35 U.S.C. 210 5-61
35 U.S.C. 211 5-61
35 U.S.C. 212 5-61

37 U.S.C. 801 6-113

38 U.S.C. 4212 4-41

A-16



40 U.S.C. 270a 4-43
40 U.S.C. 270b 4-43
40 U.S.C. 270c 4-43
40 U.S.C. 270d 4-43
40 U.S.C. 270e 4-43
40 U.S.C. 270f 4-43
40 U.S.C. 276a 4-49
40 US.C. 327 Appendix E
40 U.S.C. 328 Appendix E
40 U.S.C. 329 Appendix E

40 U.S.C. 330 Appendix E
40 U.S.C. 331 Appendix E
40 U.S.C. 332 Appendix E
40 U.S.C. 333 Appendix E
40 U.S.C. 471 Appendix E
40 U.S.C. 474 Appendix E
40 U.S.C. 481 Appendix E
40 U.S.C. 487 Appendix E
40 U.S.C. 541 1-103
40 U.S.C. 542 1-103
40 U.S,C. 543 1-103

40 U.S.C. 544 1-103
40 U.S.C. 751 Appendix E
40 U.S.C. 757 Appendix E
40U.S.C. 759 1-269; 3-219

41 U.S.,C. 5 Appendix E
41 U.S.C. 5a Appendix E
41 U.S.C. 10a 7-25
41 U.S.C. 10b 7-25
41 U.S.C. ObI 7-25
41 U.S.C. 10b2 7-25
41 U.S.C. 10c 7-25
41 U.S.C. 10d 7-25
41U.S.,C. 11 3-333
41 U.S,C. Ila 3-335

41 U,S.C. 12 1-329
41 U.S.C. 13 Appendix E
41 U.S.C. 13a Appendix E
41 U.S.C. 14 Appendix E
41 U.S.C, 15 2-129
41U. S.C. 20 2-135
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41 U.S.C. 20a Appendix E
41 U,S.C. 20b Appendix E
41 U.S.C. 21 Appendix E
41 U.S.C. 22 6-197

41 U.S.C. 35 4-57
41 U.S.C. 36 4-57
41 U.S.C. 37 4-57
41 U.S.C. 38 4-57
41 U.S.C. 39 4-57
41 U.S.C. 40 4-57
41 U.SC. 42 4-57
41 U.S.C. 43 4-57
41 U.S.C. 43a 4-57
41 U.S.C. 44 4-57

41 U,S,C. 45 4-57
41 U.S.C. 47 4-65
41 U.S.C. 51 6-211
41 U.S.C. 52 6-211
41U.S.C. 53 6-211
41U.S.C. 54 6-211
41 U.S.C. 55 6-211
41U.S.C. 56 6-211
41 U.S.C. 57 6-211
41U.S.C. 58 6-211

41US.C. 251 Appendix E
41 U.S.C. 252 Appendix E
41 U.S.C. 253 Appendix E
41 U.S.C, 253a Appendix E
41 U.S.C. 253b Appendix E
41 U.S,C. 253c Appendix E
41 U.S.C. 253d Appendix E
41 U.S.C. 253e Appendix E
41 U.S.C. 253f Appendix E
41 U.S.C. 253g Appendix E

41 U.S.C. 254 Appendix E
41 U.S.C. 254a Appendix E
41 U.S.C. 255 Appendix E
41 U.S.C. 256 Appendix E
"41 U.S.C. 258 4-67
41 U.S.C. 259 Appendix E
41 U.S.C. 260 Appendix E
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41 U.S.C. 351 4-69
41 U.S.C. 351N 4-69
41 U.S.C. 352 4-69

41 U.S.C. 353 4-69
41 U.S.C. 354 4-69
41 U.S.C. 355 4-69
41 U.S.C. 356 4-69
41 U.S.C. 357 4-69
41 U.S.C. 358 4-69
41 U.S.C. 401 6-159
41 U.S.C. 402 Appendix E
41 U.S.C. 403 6-163
41 U.S.C. 404 Appendix E

41 U,S.C. 405 6-165
41 U.S.C. 405a 6-169
41 U.S.C. 405b 6-171
41 U.S.C. 406 6-173
41 U.S.C. 407 6-175
41 U.S.C. 408 6-177
41 U.S.C. 409 6-179
41 U.S.C. 410 6-181
41 U.S.C. 411 6-183
41 U.S.C. 412 6-185

41 U.S.C. 413 1-331
41 U.S.C. 414 6-187
41 U.S.C. 414a Appendix E
41 U.S.C. 415 6.189
41 U.S.C. 416 1-107
41 U.S.C. 417 2-137
41 U.S.C. 417a 4-117
41U. S.C. 418 1-117
41 U.S.C. 418a Appendix E
41 U.S.C. 418b 6-191

41 U.S.C. 419 1-121
41 U.S.C. 420 2-65
41 U.S.C. 421 6-193
41 U.S.C. 422 2-95
41 U.S.C. 423alblc 6-95
41 US.C. 423a2b2 6-77
41 U.S.C. 423a3b3d 6-133
41 U.S.C. 423e 6-145
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41 U.S.C. 423f 6-123
41 U.S.C. 423ghjm 6-149

41 U.S,C. 423k&1 6-153
41 U.S.C. 424 Appendix E
41 U.S.C. 601 2-177
41 U.S.C. 602 2-177
41 U,S,C. 603 2-177
41 U.S.C. 604 2-177; 6-53
41 U.S.C. 605 2-177
41 U.S.C. 606 2-177
41 U.S.C. 607 2-177
41 US.C. 608 2-177

41 U.S.C. 609 2-177
41 US.C. 610 2-177
41 U.S.C. 611 2-177
41 U.S.C. 612 2-177
41 U,S.C. 613 2-177
41 U.S.C. 701 4-75

42 U.S.C. 1651 Appendix E
42 U.S.C. 1701 4-79
42 U.S.C. 2000d Appendix E
42 U.S.C. 2457 Appendix E
42 U.S.C. 5908 Appendix E
42 U.S.C. 6686 Appendix E
42 US.C. 6962 4-129
42 U.S.C. 7401 Appendix E
42 U.S.C. 7606 4-125

44 U.S.C, 3901 Appendix E
44 U.S.C. 3902 Appendix E
44 U.S.C. 3903 Appendix E

46 U.S.C. 1241 7-69

47 U.S.C. 305 Appendix E

49 U.S.C. 10701a Appendix E
49 U.S.C. 10702 Appendix E
49 U.S.C. 10721 Appendix E
49 U.S.C. 10921 Appendix E
49 U.S.C. 11707 Appendix E

A-20



50 U.S.C. 1431 2-193
50 U.S.C. 1432 2-193
50 U.S.C. 1433 2-193
50 U.S.C. 1434 2-193
50 U.S.C. 1435 2-193
50 US.C. X2061-2170 7-125

Public Law Number 85-804 2-193

Public Law Number 91-379 103 2-101

Public Law Number 99-661 316 3-327

Public LawNumber 101-165 9081 3-419
Public Law Number 101-189 821 1-333
Public Law Number 10 V!9 822 1-335
Public Law Number 101-5 10 809 3-67
Public Law Number 1 C 1 -S 10 831 2-37
Public Law Number *1 t-511 8034 4-143
Public Law Number 101-511 8057 4.145
Public Law Number 101-511 8067 4-147

Public Law Number 102-484 842 3-327
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APPENDIX B

Tracking System for Regulatory Implementation of Statutes

The FAR System should cite the statutes which they
implement; and

The FAR System should contain an index showing where each
statute is implemented in the regulations.

In preparing this Report, and in particular the sections titled, "Law in Practice," the Panel
and staff found it difficult and time consuming to trace where and how the various statutes were
implemented in the FAR and DFARS. No comprehensive tool exists to aid this process. The
methodology generally employed was a manual and computer-assisted search of the regulations,
sometimes supplemented by telephone calls to acquisition personnel who had expertise with
certain issues and most likely would know if and where regulatory coverage of those issues
existed, Undoubtedly, acquisition personnel in Government and industry alike must resort to
similar tactics when endeavoring to ensure compliance with particular laws. Such methodologies
consume far too many scarce resources in our increasingly competitive business environment;
moreover, they are highly susceptible to error. Where the FAR and DFARS cited the statutes
which they implemented, the task was markedly easier,

The Panel recommends adding two tools to the FAR system to alleviate the problem just
described. First, the regulations should, to the maximum extent practicable, contain a citation to
the statute or statutes which the regulations are implementing. The Panel is aware of, and
applauds, the recent initiative to make such citations in the DFARS, and that there are currently
significant citations in the FAR; however, the Panel believes that this discipline should be applied
throughout the entire FAR system, This tool will facilitate tracing regulations back to their
statutoly sources,

The second tool will aid tracing statutes down to the implementing regulations. The FAR
should coitain a cross-referencing index which lists, in the order of increasing title and section
numbers, all of the significant statutes which impact federal procurement. The index would
indicito which regulations implemented those statutes, Sufficient statutory authority exists at 41
U.S.C. § 421 for the Federal Acquisition Regulatory Council to make the necessary changes to
the regulations,

The Panel recognizes that it will take considerable effort to conform the existing
regulations to the Panel's recommendation. For that reason, the initial effort should be
prospective. However, the task will be aided by the correlation of statutes and regulations in the
"Law in Practice" sections of this Report, Because the Report will never be more helpful to the
creation of the two tools than now, the Panel recommends that efforts to implement these tools
begin immediately.
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The effort to maintain the two tools once the regulations are conformed will be de
minimus. This would not have been true a decade ago, prior to the widespread use of
microcomputers. However, today's technology will make it a simple matter to reference the law
in the implementing regulation and to modify the index when a law affecting procurement is
passed,

This recommendation is consistent with the Panel's charter: an index and reference in the
regulations will aid future streamlining efforts. For example, when a statute is repealed,
recodified, or amended, the needed regulatory change will be easily identified and accommodated,
In addition, where a regulation implements more than one statute, printing this fact in the
regulation may prompt inquiry into whether the statutes should be consolidated or otherwise
amended to avoid unnecessary duplication.

This proposed recommendation is also consistent with two of the Panel's objectives.
Placing an index in the regulations and Identifying the correlation between regulations and the
statutes they implement will help educate all Government and industry personnel engaged in the
acquisition process and thereby encourage their exercise of sound judgment, It will also reduce
the burden on all Government and industry acquisition personnel in verifying that all relevant
statutes and regulations are complied with,

B-2



APPENDIX C

DOMESTIC SOURCE RESTRICTIONS AND PRODUCT PREFERENCES

C.A. Introduction

A working group of the Panel was assigned to review all domestic source restrictions.
Since such restrictions have historically been placed in provisions of annual appropriations and
authorization acts, the past 15 years of defense authorization and appropriation acts were
reviewed for provisions that might contain source restrictions and product preferences. In
addition, the Panel reviewed an exhaustive report issued by the Secretary of Defense to the
Congress in 1989 concerning "The Impact of Buy American Restrictions Affecting Defense
Procurement." The Report contained a compilation of domestic source restrictions accompanied
by case studies of both Congressionally and DOD mandated restrictions.

Ultimately the Panel decided to recommend that no source restriction be retained except
those that had been codified into various titles of the United States Code because, among other
things, the Panel recommends that source restrictions be accomplished by DOD regulation and
not by statute, See proposed section 2xl2 in Chapter 7.4 of this Report, As a result of this
decision, the Panel also opted to remove the legislative background discussion for most source
restrictions to this Appendix, since this material was no longer of major importance to Chapter 7,
but might be of historical significance to others interested in the history of DOD acquisition
statutes. The next section (C.2) is the legislative background discussion; while Section C.3 is a
summary table of the Congressionally Mandated Domestic Source Restrictions, These two
sections are derivatives of the 1989 SECDEF report and a compilation of the work of the Panel
staff. The material presented here is current through the passage of Public Law 102-484, the
National Defense Authorization Act for Fiscal Year 1993.
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C.2. Legislative Background of Congressionally Mandated Domestic Source Restrictions

120MM MORTARS AND AMMUNITION
Legislative Background

99th Congress

December 19, 1985: President Reagan signed Pub. L. No. 99-190, the FY86 Department of
Defense Appropriations Act, containing the following section:

Sec. 8095. None of the funds in this Act may be obligated
for procurement of 120mm mortars or 120mm mortar ammunition
manufactured outside of the United States: Provided, That this
limitation shall not apply to procurement of such mortars or
ammunition required for testing, evaluation, type classification or
equipping the Army's Ninth Infantry Division (Motorized).

July 2, 1986: President Reagan signed Pub. L. No, 99-349, the Urgent Supplemental
Appropriations Act, 1986, containing the following provision:

SEC. 5. REVISION OF CERTAIN PROVISIONS OF PUBLIC
LAW 99-190.

(c) 120mm Mortar - Of the funds appropriated in the
Department of Defense Appropriations Act 1986, for procurement
of the 120mm mortar, obligations, and expenditures may be
incurred only in accordance with the requirements set forth in
House Report 99-235 and section 8095 of the Department of
Defense Appropriations Act, 1986 (as contained in section 101(b)
of Public Law 99-190).

The same language appearing in Pub. L. No, 99-190, Sec. 8095 appeared in Pub. L. No. 99-591,

the FY87 DOD Appropriations Act, signed October 30, 1986.

100th Congress

December 22, 1987: President Reagan signed Pub. L. No, 100-202, FY88 Department. of
Defense Appropriations Act, with the following section:

Sec. 8077. None of the funds appropriated in this Act to
the Department of the Army may be obligated for procurement of
120ram mortars or 120mm mortar ammunition manufactured
outside of the United States: Provided, That this limitation shall
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not apply to procurement of such mortars or ammunition required
for testing, evaluation, type classification or equipping the Army's
Ninth Infantry Division (Motorized).

The same language appearing in Pub. L. No. 100-202, section 8077 appeared in Pub. L. No. 100-
463, section 8064, the FY89 DOD Appropriations Act, signed October 1, 1988.

SDI CONTRACTS

Legislative Barlground

"99th Congress

December 19, 1985: President Reagan signed Pub. L. No. 99-190, the FY86 Department of
Defense Appropriations Act, containing the following section:

Sec. 8108. No funds appropriated under this Act for the
Strategic Defense Initiative Program shall be earmarked by any
agency of the United States Government or any contractor
exclusively for contracts with non-United States contractors,
subcontractors, or vendors, or exclusively for consortia containing
non-United States contractors, subcontractors, vendors, prior to
source selection in order to meet a specific quota or allocation of
funds to any allied nation. Furthermore, it is the sense of the
Congress that, whenever possible, the Secretary of Defense and
others should attempt to award Strategic Defense Initiative
contracts to United States contractors, subcontractors, and vendors
unless such awards would degrade the likely results obtained from
such contracts: Provided, That allied nations should be encouraged
to partnicipute in the Strategic Defense Initiative research effort on a
competitive basis and be awarded contracts on the basis of technical
merit.

The same language appearing in Pub, L. No. 99-190, appeared in Pub, L, No, 99-591, the FY87
DOD Appropriations Act, section 9088, signed October 30, 1986. However, the provision was
not in either the FY88 or FY89 DOD Appropriations Acts,

100th Congress

December 4, 1987: President Reagan signed Pub. L. No. 100-180, the FY88 and 89 National
Defense Authorization Acts containing the following section:

SEC. 222. PROHIBITION OF CERTAIN CONTRACTS
WITH FOREIGN ENTITIES.
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(a) SDI contracts With Foreign Entities-Funds appropriated
to or for the use of the Department of Defense may not be used for
the purpose of entering into or carrying out any contract with a
foreign government or a foreign firm if the contract provides for the
conduct of research, development, testing, or evaluation in
connection with the Strategic Defense Initiative program.

(b) Temporary Suspension of Prohibition Upon
Certification of the Secretary of Defense.--The prohibition in
subsection (a) shall not apply to a contract in any fiscal year if the
Secretary of Defense certifies to Congress in writing at any time
during such fiscal year that the research, development, testing, Ur
evaluation to be performed under such contract cannot be
competently performed by a United States firm at a price equal to
or less than the price at which the research, development, test, or
evaluation would be performed by a foreign firm.

(c) Exceptions for Certain Contracts-The prohibition in
subsection (a) shall not apply to a contract awarded to a foreign
government or foreign firm If--

(1) the contract is to be performed within the United
States;

(2) the contract is exclusively for research,
development, test, or evaluation in connection with antitactical
ballistic missile systems; or

(3) that foreign government or foreign firm agrees to
share a substantial portion of the total contract cost.

(d) Definitions.- In this section:
(1) The term "foreign firm" means a business entity

owned or controlled by one or more foreign nationals or a business
entity in which more than 50 percent of the stock is owned or
controlled by one or more foreign nationals,

(2) The term "United States firm" means a business
entity other than a foreign firm.

(e) Transition..- The prohibition in subsection (a) shall not
apply to a contract entered into before the date of the enactment of
this Act.

REPAIR AND MAINTENANCE OF NAVAL VESSELS
Legislative Background

99th Congress

October 30, 1986: President Reagan signed Pub. L. No. 99-591, the FY87 Department of
Defense Appropriations Act, containing the following section:
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Sec. 9101. N9 naval or any vessel owned and operated by
the Department of Defense home ported in the United States may
be overhauled, repaired, or maintained in a foreign owned and
operated shipyard located outside the United States, except for
voyage repairs.

The same language in Pub. L. No. 99-591, section 9101, is contained it, every DOD
Appropriations Act through FY89.

1Mth Congress

September 29, 1988: President Reagan signed Pub. L. No. 100-456, the FY89 National Defense
Authorization Act, containing the following section:

SEC. 1224. LIMITATION ON REPAIR OF NAVAL
VESSELS IN FOREIGN SHIPYARDS

(a) In General. - Section 7309 of title 10, United States Code, is
amended by adding at the end of the following new subsection:

"(c)(1) A naval vessel (or any other vessel under the
jurisdiction of the Secretary of the Navy) the home poet of which is
in the Unites States may not be overhauled, repaired, or maintained
in a shipyard outside the United States.

"(2) Paragraph (1) does not apply ir the case of the voyage
repairs."
(b) Clerical Amendments. - (I) The heading of that section is
amended to read as follows:

"See. 7309. Restrictions on construction or repair of
vessels in foreign shipyards."

(2) The item relating to such section in the table of sections
at the beginning of chapter 633 of such title is amended to read as
follows:

"7309. Restrictions on construction or repair of
vessels in foreign shipyards."
(c) Effective Date. - Subsection (c) of section 7309 of title 10,
United States Code, as added by subsection (a), shall apply with
respect to any contract for overhaul, repair, or maintenance of a
vessel that is entered into after the end of the 30-day period
beginning on the date of the enactment of this Act.

101st Congress

Pub. L. No. 101-511 - Nov. 5, 1990
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See. 8&343: None of the funds available to the Department
of the Navy, may be used to enter into any contract for the
overhaul, repair, or maintenance of any naval vessel home ported
on the West Coast of the United States which includes charges for
interport differential as an evaluation factor for award.

102d Congress

Pub. L. No. 102-484 - Oct. 22, 1992

Sec. 1012: Section 7309 of Title 10, United States Code, is
amended by adding at the erd the following new subsection:

(e) In the case of a naval vessel the homeport of which is
not in the United States (or R territory of the United States), the
Secretary of the Navy may not during the 15-month period
preceding the planned reassignment of the vessel to a homeport in
the United States (or a territory of the United States) begin any
work for the overhaul, repair, or maintenance of the vessel that is
scheduled to be for a period of mor. than six months.

VALVES AND MACHINE TOOLS
Legislative Ba,.ckground

99th Congress

October 30, 1986: President Reagan signed Pub. L. No. 99-591, thk FY87 Department of
Defense Appropriations Act, containing the following section:

Sec. 9188.(a) None of the funds made available by this Act
to the Department of Defense may be used to procure the Federal
Supply Classes of machine tools set forth in subsection (b) of this
section, for use in any govemment-owrcd facility or property under
control of the Department of Defense, which machine tools were
not manufactured in the United States or Canada.

(b) The procurement restrictions contained in subsection
(a) shall apply to Federal Supply Classes of metal working
machinery in categories numbers 3408, 3410-3419, 3426, 3433,
3441-3443, 3446, 3448, 3449, 3460, and 3461.

(c) When adequate domestic supplies of the classifications
of macl•ine tools identified in subsection (b) are not available to
meeting Department of Defense requirements on a timely basis, the
procurement restrictions contained in subsection (a) may be waived
on a case by case basis by the Secretary of the Service Branch
responsible for tho procurement.
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(d) Subsection (a) shall not apply to contracts which are

binding as of the date of enactment of this Act.

100th Congress

The same. provision in Pub. L. No. 99-591 was also contained in Pub. L. No. 100-202, the FY88
DOD Appropriations Act, section 8085, signed December 22, 1987.

September 28, 1988: President Reagan signed Pub. L. No. 100-456, the National Defense
Authorization Act, containing the following section:

SEC. 822. SOURCE FOR PROCUREMENT OF
CERTAIN VALVES AND MACHINE TOOLS

Section 2507 of title 10, United States Code, as redesigned by
section 821, is amended by adding at the end the following new
subsection:
"(d) Valves and Machine Tools.

(1) During fiscal years 1989, 1990, and 1991, funds
appropriated or otherwise made available to the Department of
Defense may not be used to enter into a contract for the
procurement of items described in paragraph (2) that are not
manufactured in the United States or Canada.

"(2) Items covered by paragraph (1) are the following:
"(A) Powered and non-powered valves in Federal

Stipply Classes 4810 and 4820 used in piping for naval surface
ships and submarines.

"(B) MACHINE TOOLS IN THE FEDERAL
SUPPLY CLASSES for metal-working machinery numbered 3405,
3408, 3410 through 3419, 3426, 3433, 3438 3441 through 3443,
3446, 3448, 3460, and 3461.

"(3) The Secretary of Defense may waive the requirement
of paragraph (1) with respect to the procurement of an item if the
Secretary determines that any of the following apply with respect to
that item:

"(A) The restriction would cause unreasonable
costs or delays to be incurred.

"(B) United States producers of the item would not
be jeopardized by competition from a foreign country and that
country does not discriminate against defense items produced in the
United States to a greater degree than the United States
discriminates against defense items produced in that country.

"(C) Satisfactory quality items manufactured in the
United States or Canada are not available.
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"(D) The restriction would impede cooperative
programs entered into between the Department of Defense and a
foreign country and that country does not discriminate against
defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced
in that country.

"(E) The procurement is for an amount less than
$25,000 and simplified small purchase procedures are being used

"(F) The restriction would result in the existence of
only one United States or Canadian source for the item.

"(4) The provisions of this section may be renewed with
respect to any item by the Secretary of Defense at the end of fiscal
year 1991 for an additional two fiscal years if the Secretary
determines that a continued restriction on that item is in the national
security interest."

October 1, 1988: President Reagan singed Pub. L. No. 100-463, the FY89 Department of
Defense Appropriations Act containing the following section:

Sec. 8069. (a) None of the finds made available by this
Act to the Department of Defense may be used to procure the
Federal Supply Classes of machine tools set forth in subsection (b)
if this section, for use in any government-owned facility or property
under control of the Department of Defense, which machine tools
were not manufactured in the United States or Canada.
(b) The procurement restrictions contained in subsection (a) shall
apply to Federal Supply Classes of metat working machinery in
categories numbered 3405, 3408, 3410-3419, 3426, 3433, 3438,
3441-3443, 3445, 3446, 3448, 3449, 3460, and 3461.
(c) When adequate domestic supplies of the classifications of
machine tools identified in subsection (b) are not available to meet
Department of Defense requirements on a timely basis, the
procurement restrictions contained in subsection (a) may be waived
on a case by case basis by the Secretary of the Service Branch
responsible for the procurement.
(d) Subsection (a) shall not apply to contracts which are binding as
of the date of enactment of this Act.

Supporting Materials:
H.R. Rep. No. 100-753, pp. 103-04.

102nd Congress

Pub. L. No. 102-190, §834
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(a) EXTENSION THROUGH FISCAL YEAR 1996. Section 2507(d) of
title 10, United States Code is amended in paragraph (1) by striking
out "During fiscal years 1989, 1990, and 1991," and inserting in
lieu thereof "Effective through fiscal year 1996,".

(b) APPLICABILITY. Such section is further amended
(1) by striking out paragraph (4);
(2) by redesignating paragraph (3) as paragraph (5); and
(3) by inserting the following new paragraphs after

paragraph (2):
"(3) Contracts covered by paragraph (1) include the following:

"(A) Contracts for the procurement of items described in
paragraph (2) for use in any property under the control of the
Department of Defense, including government-owned, contractor-
operated facilities.

"(B) Contracts entered into by contractors on behalf of the
Department of Defense for the procurement of items described in
paragraph (2) for the purposes of providing the items to other
contractors as Government-furnished equipment.

"(4) In any case in which a contract subject to the requirement of
paragraph (1) includes the procurement of more than one Federal
Supply Class of machine tools of machine tools and accessories
described in paragraph (2), each supply class shall be evaluated
separately for purposes of determining whether the limitation in this
subsection applies.".

AIR CIRCUIT BREAKERS
Legislative Background

100th Congress

September 28, 1988: President Reagan signed Pub. L. No. 100-456, the National Defense
Authorization Act, containing the following section:

Section 2507 of title 10, United States Code, as redesigned by
section 821, is amended by adding at the end the following new
subsection:
"(f) AIR CIRCUIT BREAKERS.-

(1) The Secretary of Defense may not procure air circuit
breakers for naval vessels unless--

(A) the air circuit breakers are produced or
manufactured in the United States; and

(B) substantially all of the components of the air
circuit breakers are produced or manufactured in the United States.

(2) For purpoxes of paragraph (I)(B), substantially all of the
components of air circuit breakers shall be considered to be
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produced or manufactured in the United States if the aggregate cost
of the components produced or manufactured in the United States
exceeds the aggregate cost of the components produced or
manufactured outside the United States.

(3) Paragraph (1) does not prevent the procurement of
spares and repair parts needed to support air circuit breakers
produced or manufactured outside the United States.

(4) The Secretary of Defense may waive the limitation in
paragraph (1) on a case-by- case basis with respect to any
procurement if the Secretary determines that carrying out a
proposed procurement in accordance with the limitation in that
Case--

(A) is not in the national security interests of the
United States;

(B) will have an adverse effect on a United States
company; or

(C) will result in procurement from a United States
company that, with respect to the sale of air circuit breakers, fails to
comply with applicable Government procurement regulations or the
antitrust laws of the United States.

(5) Whenever the Secretary proposes to grant a waiver
under paragraph (4), the Secretary shall submit a notice of the
proposed waiver, together with a statement of the reasons for the
proposed waiver, to the Committees on Armed Services and on
Appropriations of the Senate and House of Representatives. The
waiver may then be granted only after the end of the 30-day period
beginning on the date on which the notice is received by those
committees. '.

ANCHOR AND MOORING CHAIN
Legislative Background

100th Congress

December 22, 1987: President Reagan signed Pub. L. No. 100-202, FY88 Department of
Defense Appropriations Act, with the following section:

Sec. 8125.(a) None of the funds available to the
Department of Defense may be used for procurement of welded
shipboard anchor chain and mooring chain (of all types four or less
inches in diameter) manufactured outside of the United States or
Canada.
(b) When adequate domestic supplies of welded shipboard anchor
chain and mooring chair (of all types four or less inches in diameter)
are not available to meet Department of Defense requirements on a
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timely basis, the procurement restrictions contained in subsection
(a) may be waived on a case-by-case basis by the Secretary of the
Service responsible for the procurement.

October 1, 1988: President Reagan signed Pub. L. No. 100-463, the FY89 Department of
Defense Appropriations Act containing the following section:

Sec. 8089. None of the funds in this Act may be available
for the purchase by the Department of Defense (and its departments
and agencies) of welded shipboard anchor and mooring chain 4
inches in diameter and under manufactured outside the United
States.

101st Congress

Pub, L, No, 101-165, § 9051
Pub. L. No. 101-511 - Nov. 5, 1990

Sec. 8041. None of the funds in this Act may be available
for the purchase by the Department of Defense (and its departments
and agencies) of welded shipboard anchor and mooring chain 4
inches in diameter and under unless the anchor and mooring chair
are manufactured in the United States from components which are
substantially manufactured in the United States: Provided, That for
the purpose of this section manufactured will include cutting, heat
treating, quality control, testing of chain and welding (including the
forging and shot blasting process): Provided further, That for the
purpose of this section substantially all of the components of anchor
and mooring chain shall be considered to be produced or
manufactured in the United States exceeds the aggregate cost of the
components produced or manufactured outside the United States:
Provided further, That when adequate domestic supplies are not
available to meet Department of Defense requirements on a timely
basis, the Secretary of the service responsible for the procurement
may waive this restriction on a case-by-case basis by certifying in
writing to the Committees on Appropriations that such an
acquisition must be made in order to acquire capability for national
security purposes.

CERTAIN CHEMICAL WEAPONS ANTIDOTE
Legislative Background

100th Congress

C- 12



December 4, 1987: President Reagan signed Pub. L. No. 100-180, the FY88 and 89 National
Defense Authorization Act, containing the following section:

SEC. 124. LIMITATION ON PROCUREMENT OF CERTAIN
CHEMICAL WEAPONS ANTIDOTE
(a) Limitation. - Section 2400 of title 10, United States Code, is
amended--

(1) by inserting "(a) Buses.- "before "Funds appropriated";
and

(2) by adding at the end the following:
"(b) Chemical Weapons Antidote Manufactured Overseas.--Funds
appropriated to the Department of Defense may not be used for the
procurement of chemical weapons antidote contained in automatic
injectors (or for the procurement of the components for such
injectors) determined to be critical under the Industrial
Preparedness Planning Program of the Department of Defense
unless--

"(1) such injector or component is manufactured in the
United States by a company which is an existing producer under the
industrial preparedness program at the time the contract is awarded
and which--

"(A) has received all required regulatory approvals;
and

"(B) has the plant, equipment, and personnel to
perform the contract in existence in the United States at the time
the contrnct is awarded; or

"(2) the Secretary of Defense, acting through the Under
Spcretary of Defense for Acquisition, determines that such
procurement from a source in addition to a source described in
paragraph (I) is critical to the national security,"

SUPERCOMPUTERS

Legislative Background

100th Congress

December 22, 1987: President Reagan signed Pub, L. No. 100-202, FY88 Department of
Defense Appropriations Act, with the following section:

Sec. 8112. Funds appropriated or made available in this Act
shall be obligated and expended to continue to fully utilize the
facilities at the United States Army Engineer's Waterways
Experiment Station, including the continued availability of the
supercomputer capability and the planned upgrade of this
capability: Provided, That none of the funds in this Act may be
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used to purchase any supercomputer which is not manufactured in
the United States, unless the Secretary of Defense certifies to the
Armed Service and Appropriations Committees of Congress that
such an acquisition must be made in order to acquire capability for
national security purposes that is not available from United States
manufacturers.

October 1, 1988: President Reagan singed Pub, L. No. 100-463, the FY89 Department of
Defense Appropriations Act containing the following section:

Sec. 8082. Funds appropriated or made available in this Act
shall be obligated and expended to continue to fully utilize the
facilities at the United States Army Engineer's Waterways
Experiment Station, including the continued availability of the
supercomputer capability and the planned upgrade of this
capability: Provided, That none of the funds in this Act may be
used to purchase any supercomputer which is not manufactured in
the United States, unless the Secretary of Defense certifies to the
Armed Services and Appropriations Committees of Congress that
such an acquisition must be made in order to acquire capability for
national security purposes that is not available from the United
States manufacturers: Provided further, That of the funds
appropriated for "Other Procurement Army" for fiscal year 1988,
those funds provided for a supercomputer may only be obligated to
purchase a system to be installed at a competitively selected
independent academic institution: Provided further, That of the
funds appropriated for "Other Procurement Army" in fiscal year
1989, $27,400,000 shall be obligated to purchase a supercomputer
system to be installed at the United States Army Engineer's
Waterways Experiment Station.

August 23, 1988: President Reagan signed Pub. L. No. 100-418, dhe Omnibus Trade and

Competitiveness Act of 1988, containing the following section:

SEC. 1307. SUPERCOMPUTER TRADE DISPUTE.

(a) Findings.-- The Congress finds that -
(1) United States manufacturers of supercomputers have

encountered significant obstacles in selling supercomputers in
Japan, particularly to government agencies and universities;

(2) Japanese government procurement policies and pricing
practices have denied United States manufacturers access to the
Japanese supercomputer market;

(3) it has been reported that officials of the Ministry of
International Trade and Industry of Japan have told United States
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Government officials that Japanese government agencies and
urniversities do not intend to purchase supercumputers from United
States manufacturers, or take steps to improve access for United
States manufacturers;

(4) the United States Government in August 1987 signed
an agreement with the Government of Japan establishing
procedures for the procurement of United States supercomputer by
the Government of Japan;

(5) concern remains as to implementation of the
procurement agreement with the Government of Japan;

(6) there have been allegations that Japanese manufacturers
of supercomputers have been offering supercomputers at drastically
discounted prices in the markets of the United States, Japan, and
other countries;

(7) deep price discounting raises the concern that Japan's
large-scale vertically integrated manufacturers of supercomputers
have targeted the supercomputer industry with the objective of
eventual domination of the global computer market ; and

(8) the supercomputer industry plays a central role in the
technological competitiveness and national security of the United
States.

(b) Sense of Congress.--It is the sense of the
Congress that the United States Trade Representative and other
appropriate officials of the United States Government should -

(1) give the highest priority to concluding
and enforcing agreements with the Government of Japan which
achieve improved market access for United States manufacturers of
supercomputers and end day predatory pricing activities of
Japanese companies in the United States, Japan, and other
countries; and

(2) continue to monitor the efforts of United
States manufacturers of supercomputers to gain access to the
Japanese market, recognizing that the Government of Japan may
continue to manipulate the government procurement process to
maintain the market dominance of Japanese manufacturers.

PAN CARBON FIBERS

Legislative Background

100th Congress

December 22, 1987: President Reagan signed Pub. L. No. 100-202, the FY88 DOD
Appropriations Act, containing the following section:
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Sec. 8088. The Secretary of Defense shall take such action
as necessary to assure that a minimum of 50 percent of the
polyacrylonitrile (PAN) carbon fiber requirement be procured from
domestic sources by 1992: Provided, That the annual goals to
achieve this requirement be as follows: 15 percent of the total
DOD requirement by 1988; 15 percent of the total DOD
requirement by 1989; 20 percent of the total DOD requirement by
1990; 25 percent of the total DOD requirement by 1991; and 50
percent of the total DOD requirement by 1992.

Supporting Materials:
Senate Report Number 100-235, p. 344.

The same language appearing in Pub. L. No. 100-202 also appears in Pub. L. No, 100-463, the
FY89 DOD Appropriations Act, section 8133, signed October 1, 1988.

101st Congress

Pub. L. No. 101-511 -Nov. 5, 1990

Sec. 8048. The Secretary of Defense shall take such action
as necessary to assure that a minimum of 50 percent of the
polyacrylonitrile (PAN) carbon fiber requirement be procured from
domestic sources by 1992; Provided, That the annual goals to
achieve this requirement be as follows: 15 percent of the total
DOD requirement by 1988; 15 percent of the total DOD
requirement by 1989; 20 percent of the total DOD requirement by
1990; 25 percent of the total DOD requirement by 1991; and 50
percent of the total DOD requirement by 1992.

NIGHT VISION IMAGE INTENSIFIER DEVICES
Legislative Background

101st Congress

Pub. L. No. 101-165

Sec. 8054. None of the funds appropriated in this Act may
be available for offshore. procurement of second or third generation
night vision image intensifier tubes and devices: Provided, That
when adequate domestic supplies are not available to meet
Department of Defense requirements on a timely basis, the
Secretary of the service responsible for the procurement may waive
this restriction on a case-by-case basis by certifying in writing to the
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Committees on Appropriations that such an acquisition must be
made in order to acquire capability for national security purposes.

TRANSPORTATION BY OCEAN VESSELS
Legislative Background

58th Congress

April 28, 1904: President Roosevelt signed S. 2263 (ch. 1766, 22 Stat. 518), an act requiring the
employment of U.S. vessels for public purposes (Cargo Preference Act of 1904), containing the
following:

The vessels of the United States, or belonging to the United States,
and no others, shall be employed in the transportation by sea of
coal, provisions, fodder, or supplies of any description, purchased
pursuant to law, for the use of the Army or Navy unless the
President shall find that the rates of freight charges by said vessels
are excessive and unreasonable in which case contracts shall be
made under the law as it now exists: Provided, That no greatel
charges be made by such vessels for transpoktation of like goods for
private parties or companies.

Supporting Materials
House Report Number 1893, 58th Cong, 2d Sess.
Senate Report Number 182, 58th Cong, 2d Sess.

73rd Congress

March 26, 1934: President Roosevelt signd House Joint Resolution Number 207 (ch 90, 48
Stat. 500), requiting that Government financed exporting of products be shipped in U.S. Vessel&,
containing the following:

That it is the sense if the Congress that in loans made under the
Reconstruction Finance Corporation or any other instrumentality of
the Government to foster the exporting of agricultural or other
products, provision shall be made that such products shall be
carried exclusively in vessels of the United States, unless, as to any
of all of such products, the Shipping Board Bureau, after
investigation, shall certify to the Reconstruction Finance
Corporation or any other instrumentality of the Government that
vessels of the United States are not available in sufficient numbers,
or in sufficient tonnage capacity, or on necessary sailing schedule,
or at reasonable rates.

74th Congress
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June 29, 1936: President Roosevelt signed H.R. 8555 (ch. 858, 49 Stat. 1985), the Merchant
Marine Act of 1936, containing the following provisions:

SEC. 204, (a) All the functions, powers, and duties vested in the
former United States Shipping Board by the Shipping Act, 1916,
the Merchant Marine Act, 1920, the Merchant Marine Act, 1928,
the Intercoastal Shipping Act, 1933, are hereby transferred to the
United States Maritime Commission.

SEC 90f. Any officer or employee of the United States traveling on
official business overseas or to or from any of the possessions of
the United States shall travel and transport his personal effects on
ships registered under the laws of the United States where such
ships are available unless the necessity of the mission requires the
use of a ship under a foreign flag: Provided, That the Comptroller
General of the United States shall not credit any allowance for
travel or shipping expenses incurred on a foreign ship in the absence
of satisfactory proof of the necessity therefor.

83rd Congress

August 26, 1954: President Eisenhower signed S. 3233 (ch. 936, 68 Stat. 832), amending the
Merchant Marine Act of 1936, containing the following:

That section 901 of the Merchant Marine Act, 1936, as amended is
hereby amended by inserting "(a") after "SEC. 901." and by adding
at the end of the section the following new subsection:
"(b) whenever the United States shall procure, contract for, or
otherwise obtain for its own account, or shall furnish or for the
account of any foreign nation without provision for reimbursement,
any equipment, materials, or commodities, within or without the
United Stutes, or shall advance funds or credits or guarantee the
convertibility of foreign currencies in connection with such
furnishing of such equipment, materials, or commodities, the
appropriate agency or agencies shall take such steps as may be
necessary and practicable to assure that at least 50 per centum of
the gross tonnage of such equipment, materials, or commodities
(computed separately for dry bulk carriers, dry cargo liners, and
tankers), which may be transported on ocean vessels shall be
transported on privately owned United States-flag commercial
vessels, to the extent such vessels are available at fair and
reasonable rates for United States-flag commercial vessels, in such
manner as will insure a fair and reasonable participation of United
States-flag commercial vessels in such cargoes by geographical
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areas; Provided, That the provisions of this subsection may be
waived whenever the Congress by concurrent resolution or
otherwise, or the President of the United States or the Secretary of
Defense declares that an emergency exists justifying a temporary
waiver of section 901(b) and so notifies the appropriate agency or
agencies; And provided further, That the provisions of this
subsection shall not apply to cargoes carried in the vessels of the
Panama Canal Company. Nothing herein shall repeal or otherwise
modify the provisions of Public Resolution Numbered 17, Seventy-
third Congress (48 Stat. 500) as amended."

84th Congress

May 28, 1956: President Eisenhower signed S. 2286 (eh 325, 70 Stat. 187,) amending the
Merchant Marine Act of 1936, containing the following:

That section 901 of the Merchant Marine Act of 1936, as amended,
is amended by adding at the end thereof an new subsection as
follows:

"(c) That notwithstanding any other provision of law,
privately owned American shipping services may be utilized for the
transportation of motor vehicles owned by Government personnel
whenever transportation of such vehicles at Government Expense is
otherwise authorized by law."

August 10, 1956: President Eisenhower signed a recodification of Title 10 U.S.C. (ch, 1041, 70A
Stat. 146), containing the following section codifying the Cargo Preference Act of 1904 (see
above):

Sec. 2631. Supplies: preference to United States vessels
Only vessels of the United States or belonging I%) the United

States may be used on the transportation by sea of supplies bought
for the Army, Navy, Air Force, or Marine Corps. However, if the
President finds that the freight charged by those vessels is excessive
or otherwise unreasonable, contracts for transportation may be
made as otherwise provided by law. Charges made for the
transportation of those supplies by those vussels may not be higher
that the charges made by transporting like goods for private
persons.

Supporting Materials
For an explanation of the charges from the 1904 Act, see Explanatory Notes listed after 10 U.S.C.
§ 2631.

85th Congress
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April 29, 1957: President Eisernhower transmitted IReorganization Plan No. I of 1957 to
Congress abolishing the Reconstruction Finance Corporation (RFC). See 46 U.S.C. § 1241-1 and
Codification notes following the section for the effect the abolition of the RFC had on the Act of
March 26, 1934 (see above).

87th Congress

September 21, 1961: President Kennedy signed Pub. L. No. 87-266 amending the Merchant
Marine Act of 1936, containing the following:

That section 901 (b) of the Merchant Marine Act, 1936, as amended
(46 U.S.C. 1241) is hereby amended by inserting at the end thereof
the following: "For purposes of' this section, the term 'privately
owned United Stakes-flag commercial vessels' shiall not be deemed
to include any vessel which, subsequent to the date of enactment of'
this amendment shall have been either (a) built outside the United
States, (b) rebuilt outside of the United States, or (c) documented
under any foreign iegistry, until such vessel shall have been
documented under the laws of the United States for a period of
three years: Provided, however, That the provisions of this
amendment shall not apply where, (I) prior to the enactment of this
amendment, the owner of a vessel, or contractor for the purchase of
a vessel, originally constructed in the United States and rebuilt
abroad or contracted to be rebuilt abroad, has notified the Maritime
Administration in writing of' its intent to document such vessel
under United States registry, and such vessel is so documented on
its first arrival at a United States port not later than one year
subsequent to the date of the enactment of this amend•i,,wa of (2)
where prior to the enactment of this amendmient, the • ., of a
vessel under United States registry has made a contract for the
rebuilding abroad of such vessel and has notified the Maritime
Administration of such contact, and such rebuilding is completed
and such vessel is thereafter documented under United States
registry on its arrival at a United States port not later than one year
subsequent to the (late of the enactment of this amendment."

91st Congress

October 21, 1970: President Nixon signed Pub, L. No. 91-469, amending the Merchant Marine
Act of 1936, containing the following section:

SEC 27. Section 901 of the Merchant Marine Act, 1936 (46 U.S.C.
§ 1241) is amended as follows:
(a) By redesignating subsection (h) as (b)(I).
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(b) By striking the words "section 901 (b) "in redesignated
subsection (b)(1) and inserting in lieu thereof the words "section
901 (b)(1)".
(c) By adding a new subsection (b)(2) to read as follows:

"(2) Every department or agency having responsibility under
this subsection shall administer its programs with respect to this
subsection under regulations issued by the Secretary of Commerce.
The Secretary of Commerce shall review such administration and
shall annually report to the Congress with respect thereto.

97th Congress

August 6, 1981: Prosident Reagan signed Pub. L. No. 97-31, revising laws pertaining to the
Maritime Administration substituting the Secretary of Transportation for the Secretary of
Commerce in section 901(b) of the Merchant Marine Act of 1936, and substituting the Secretary
of Transportation for the Maritime Commission in the Act of March 26, 1934 (46 U.S.C. § 1241-
1).

Non-legislative Changes

August 7, 1985: President Reagan signed a memorandum delegating to the Secretary of Defense
functions vested in the President under the Cargo preference Act of 1904.

FOOD, CLOTHING, FABRICS, SPECIALTY METALS,
AND HAND OR MEASURING TOOLS

Legislative Background

77th Congress

April 5, 1941: President Roosevelt signed Pub. L. No, 29, 77th Cong, 1st Sess. (55 Stat. 123, ch
41), the FY41 Fiftlh Supplemental National Defense Appropriations Act, contained the following
provision under the "Quartermaster Corps" title in the section on "Clothing and Equipage, Army":

Provided further, That no part of this or any other appropriation
contained in this Act shall be available for the procurement of any
article of food or clothing not grown or produced in the United
States or its possessions, except to the extent that the head of the
department concerned shall determine that articles of food or
clothing grown or produced in the United States or its possessions
cannot be procured of satisfactory quality and in sufficient
quantities and at reasonable prices as and when needed, and except
procurements by vessels in foreign waters and by establishments
located outside the continental United States, except the Territories
of Hawaii and Alaska, for the personnel attached thereto.
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June 30, 1941: President Roosevelt signed Pub. L. No. 139, 77th Cong, 1st Sess. (55 Stat. 366,
ch. 262), the FY42 Military Appropriations Act contained a section under the "Quartermaster
Corps on Subsistence of the Army", which included:

The same provision can be found in Pub. L. No. 649, 77th Cong,
2d Sess. (62 Stat. 647), the FY43 Military Appropriation Act.

80th Congress

June 24, 1948: President Truman signed Pub. L. No. 766, 80th Cong, 2d Sess. (62 Stat. 647),
the FY49 Military Functions Appropriations Act, containing the following provisions under the
section on "Subsistence of the Army".

Provided further, That no part of this or any other appropriation
contained in this Act shall be available for the procurement of any
article of food or clothing not grown or produced in the United
States or its possessions, except to the extent that the Secretary of
the Army shall determine that articles of food or clothing grown or
produced in the United States or its possessions cannot be procured
of satisfactory quality and in sufficient quantities and at reasonable
prices as and when needed, and except procurements by vessels in
foreign waters and by establishments located outside the continental
United States, except the Territories of Hawaii and Alaska, for
personnel attached thereto.

81st Congress

Both the FY50 and FY51 Appropriations Acts contained the same provisions as in Pub. L. No,
766, 80th Cong, 2d Sess. (62 Stat. 647), in the Section on Substance of the Army.

82d Congress

October 18, 1951: President Truman signed Pub. L. No. 179, 82d Cong, Ist Sess (65 Stat. 423,
ch. 512), the FY52 DOD Appropriations Act, containing the following provisions in the
"Subsistence of the Army" section.

Provided further, That no part of this or any other appropriation
contained in this Act shall be available for the procurement of any
article of food or clothing not grown or produced in the United
States or its possessions except to the extent that the Secretary of
the Department concerned shall determine that satisfactory quality
and sufficient quantity of any articles of food or clothing grown or
produced in the United States or its possessions cannot be
procured as and when needed at United States market prices and
except procurements by vessels in fbreign waters and emergency
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procurements or procurements of perishable foods by
establishments located outside the continental United States, except
the Territories of Hawaii and Alaska, for the personnel attached
thereto: Provided further, That nothing herein shall preclude the
procurement of foods manufactured or processed in the United
States or its possessions.

July 10, 1952: President Truman signed Pub. L. No. 488, 82d Cong., 2d Sess. (66 Stat. 517, ch,
630), the FY53 DOD Appropriations Act, containing the following provisions in the
"Maintenance and Operations of the Army" section:

Provided, That no part of this or any other appropriation contained
in this Act shall be available for the procurement of any article of
food, clothing, cotton or wool (whether in the form of fiber or yam
or contained in fabrics, materials, or manufactured articles) not
grown, reprocessed, reused, or produced in the United States or its
possessions, except to the extent that the Secretary of the
Department concerned shall determine that satisfactory quality and
sufficient quantity of any articles of food or clothing or any form of
cotton or wool grown, reprocessed, reused, or produced in the
United States or its possessions cannot be procured as and when
needed at United States market prices and except procurements by
vessels in foreign waters and emergency procurements or
procurement of perishable foods by establishments located outside
the continental United States, except the Territories of Hawaii and
Alaska, for personnel attached thereto: Provided further, That
nothing herein shall preclude the procurement of foods
manufactured or processed in the United States or its Possessions

83rd Congress

August 1, 1953: President Eisenhower signed Pub, L. No. 179, 83rd Cong., 1st Sess. (67 Stat.
336, ch. 305), the FY54 DOD Appropriations Act, containing the following section:

SEC. 644. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton or wool (whether in the form of fiber or yam or contained in
fabrics materials, or manufacture articles) not grown, reprocessed,
reused, or produced in the United States or its possessions, except
to the extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles of food or clothing or any form of cotton or wool grown,
reprocessed, reused or produced in the United States or its
possessions cannot be procured as and when needed at United
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States market prices and except procurements by vessels in foreign
waters and emergency procurements or procurements of perishable
foods by establishments located outside the continental United
States, except the Territories of Hawaii and Alaska, for the
personnel attached thereto: Provided further, That nothing herein
shall preclude the procurement of foods manufactured or processed
in the United States or its possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations.

The same language appearing in Pub. L. No. 639, 84th Cong., 2d Sess., section 626 appeared in
Pub. L. No. 458, 83rd Cong., 2d Sess. (68 Sta. 337, ch. 432), the FY55 DOD Appropriations
Act, Sec. 733, signed June 30, 1954.

84th Congress

July 13, 1955: President Eisenhower signed Pub. L. No, 157, 84th Cong., 1st Sess. (69 Stat.
301), the FY56 DOD Appropriations Act, containing the following section:

SEC. 630. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, spun silk yarn for cartridge cloth (subject to the same
conditions as apply to other commodities in this paragraph) or wool
(whether in the form of fiber or yarn or contained in fabrics,
materials, or manufactured articles) not grown, reprocessed,
reused, or produced in the United States or its possessions, except
to the extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles of food or clothing or any form of cotton, spun silk yarn for
cartridge cloth, or wool grown, reprocessed, reused, or produced in
the United States or its possessions cannot be procured as and
when needed at United States market prices and except
procurement outside the United States in support of combat
operations, procurements by vessels in foreign waters, and
emergency procurements or procurements of perishable foods by
establishments located outside the continental United States, except
the territories of Hawaii and Alaska for the personnel attached
thereto: Provided, That nothing herein shall preclude the
procurement of foods manufactured or processed in the United
States or its possessions: Provided further, That no funds herein
appropriated shall be used or the payment of a price differential on
contracts hereafter made for the purpose of relieving economic
dislocations,
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85th Congress

The same language appearing in Pub, L. No. 639, 84th Cong., 2d Sess., section 626 appeared in
the following laws:

Pub. L. No. 85-117, section 25, FY58 DOD Appropriations Act, signed August 2, 1957.
Pub. L. No. 85-724, section 625, FY59 DOD Appropriations Act, signed August 22, 1958.

86th Congress

August 1959: President Eisenhower signed Pub. L. No. 86-166, the FY60 DOD Appropriations
Act, containing the following section:

SEC. 523. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, spun silk yarn for cartridge cloth, or wool (whether in the
form of fiber or yarn or contained in fabrics, materials, or
manufactured articles) not grown, reprocessed, reused, or produced
in the United States or its possessions, except to the extent that the
Secretary of the Department concerned shall determine that
satisfactory quality and sufficient quantity of any articles of food or
clothing or any form of cotton, spun silk yarn for cartridge cloth, or
wool grown, reprocesscd, reused, or produced in the United States
or its possession cannot be procured as and when needed at United
States market prices and except procurements outside the United
States in support of combat operations, procurements by vessels in
foreign waters, and emergency procurements or procurements of
perishable foods by establishments located outside the United
States of the personnel attached thereto: Provided, That nothing
herein shall preclude the procurement of foods manufactured or
processed in the United States or its Possessions: Provided further,
That no funds herein appropriated shall be used for the payment of
a price differential on contracts hereafter made for the purpose of
relieving economic dislocations.

July 7, 1960: President Eisenhower signed Pub. L. No. 86-601, the FY61 DOD Appropriations
Act containing the following section:

SEC. 623. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, spun silk yarn for cartridge cloth, or wool (whether in the
form of fiber or yam or contained in fabrics, materials, or
manufactured articles) not grown, reprocessed, reused, or produced
in the United States or its possessions, except to the extent that the
Secretary of the Department concerned shall determine that
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satisfactory quality and sufficient quantity of any articles of food or
clothing or any form of cotton, spun silk yarn for cartridge cloth, or
wool grown, reprocessed, reused, or produced in the United States
or its possession cannot be procured as and when needed at United
States market prices and except procurements outside the United
States in support of combat operations, procurements by vessels in
foreign waters, and emergency procurements or procurements of
perishable foods by establishments located outside the United
States of the personnel attached thereto: Provided, That nothing
herein shall preclude the procurement of foods manufactured or
processed in the United States or its Possessions: Provided further,
That no funds herein appropriated shall be used for the payment of
a price differential on contracts hereafter made for the purpose of
relieving economic dislocations: Provided further, That none of the
funds appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.

The same language appearing in Pub. L. No, 90-96, section 623 appeared in Pub. L. No. 90-580,

the FY69 DOD Appropriations Act, section 523, signed October 17, 1968.

87th Congress

The same language appearing in Pub. L. No. 86-601, section 523 appeared in Pub, L. No, 87-144,
section 623, FY62 DOD Appropriations Act signed August 17, 1961.

August 9, 1962: President Kennedy signed Pub. L. No. 87-577, the FY63 DOD Appropriations
Act, containing the following section:

SEC. 523. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, or wool (whether in the form of fiber or yarn or contained ini
fabrics, materials, or manufactured articles) not grown,
reprocessed, reused, or produced in the United States or its
possessions, except to the extent that the Secretary of the
Department concerned shall determine that satisfactory quality and
sufficient quantity of any articles of food or clothing or any form of
cotton, woven silk and woven silk blends, spun silk yarn for
cartridge cloth, or wool grown, reprocessed, reused, or produced in
the United States or its possession cannot be procured as and when
needed at United States market prices and except procurements
outside the United States in support of combat operations,
procurements by vessels in foreign waters, and emergency
procurements or procurements of perishable foods by
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establishments located outside the United States of the personnel
attached thereto: Provided, That nothing herein shall preclude the
procurement of foods manufactured or processed in the United
States or its possessions: Provided further, That no funds herein
appropriated shall be used for the payment of a price differential on
contracts hereafter made for the purpose of relieving economic
dislocations: Provided further, That none of the funds appropriated
in this Act shall be used except that, so far as practicable, all
contracts shall be awarded on a formally advertised competitive bid
basis to the lowest responsible bidder,

88th Congress

The same language appearing in Pub. L. No. 87-577, section 523 appeared in the following laws:

Pub. L. No. 88-149, section 523, FY64 DOD Appropriations Act, signed October 17, 1963.
Pub, L. No. 88-446, section 523, FY65 DOD Appropriations Act, signed September 29, 1965
Pub, L. No. 89-687, section 623, FY67 DOD Appropriations Act, signed October 15, 1966.

89th Congress

The same language appearing in Pub, L. No. 87-577, section 523, appeared in the following laws:

Pub, L. No, 89-213, section 623, FY66 DOD Appropriations Act, signed September 29, 1965.
Pub, L. No, 89-687, section 623, FY67 DOD Appropriation Act, signed October 15, 1966.

90th Congress

September 29, 1967: President Johnson signed Pub. L. No. 90.96, the FY68 DOD
Appropriations Act, containing the following section:

SEC. 623. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles) not grown, reprocessed, reused, or produced
in the United States or its possessions, except to the extent that the
Secretary of the Department concerned shall determine that
satisfactory quality and sufficient quantity of any articles of food or
clothing or any form of cotton, woven silk or woven silk blends,
spun silk yam for cartridge cloth, synthetic fabric or coated
synthetic tabric, or wool grown, reprocessed, reused, or produced
in the United States or its , ossession cannot be procured as and
when needed at United States market prices and except
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procurements outside the United States in support of combat
operations, procurements by vessels in foreign waters, and
emergency procurements or procurements of perishable foods by
establishments located outside the United States of the personnel
attached thereto: Provided, That nothing herein shall preclude the
procurement of foods manufactured or processed in the United
States or its Possessions: Provided further, That no funds herein
appropriated shall be used for the payment of a price differential on
contracts hereafter made for the purpose of relieving economic
dislocations: Provided further, That none of the funds appropriated
in this Act shall be used except that, so far as practicable, all
contracts shall be awarded on a formally advertised competitive bid
basis to the lowest responsible bidder.

The same language appearing in Pub. L. No. 90-96, section 623 appeared in Pub, L, No, 90-580,
the FY69 DOD Appropriations Act, section 523, signed October 17,1968.

91st Congress

The same language appearing in Pub. L. No. 90-96, section 623 appeared in the following laws:

Pub, L. No. 91-171, the FY70 DOD Appropriations Act, section 6241n signed December 29,
1969.
Pub. L. No, 91-668, the FY71 DOD Appropriation Act, section 824 signed January 11, 1971.

92d Congress

The same language appearing in Pub. L. No, 90-96, section 623 appeared in Pub. L, No, 92-204,
the FY72 DOD Appropriations Act, section 724, signed December 18 1971.

October 26, 1972: President Nixon signed Pub, L. No. 92-570, the FY73 DOI) Appropriations
Act, containing the following section:

SEC. 724. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the torm of fiber or yam or contained in fabrics, materials, or
manufactured articles) or specialty metals, not grown, reprocessed,
reused, or produced in the United States or its possessions, except
to the extent that the Secretary of the Departmnnt concerned shall
determine that satisfactory quality and sufficient quantity of any
articles of food or clothing or any form of cotton, woven silk or
woven silk blends, spun silk yam for cartridge cloth, synthetic
fabric or coated synthetic fabric, or wool, or specialty metals
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grown, reprocessed, reused, or produced in the United States or its
possession cannot be procured as and when needed at United States
market prices and except procurements outside the United States in
support of combat operations, procurements by vessels in foreign
waters, and emergency procurements or procurements of perishable
foods by establishments located outside the United States of the
personnel attached thereto: Provided, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations: Provided further, That none of the funds
appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.

"93rd Congress

The same language appearing in Pub, L. No, 92-570, section 724 appeared in the following laws:

Pub. L No. 93-238, the FY74 DOD Appropriation Act, section 724, signed January 2, 1974.
Pub. L. No. 93-437, the FY75 DOD Appropriations Act, section 723, signed October 8, 1974,

94th Congress

February 9, 1976: President Ford signed Pub. L. No. 94-212, the FY76 DOD Appropriations Act
containing the following section:

SEC. 723. No part of any appropriation contained in this Act shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yarn or contained in fabrics, materials, or
manufactured articles) or specialty metals including stainless steel
flatware, not grown, reprocessed, reused, or produced in the United
States or its possessions, except to the extent that the Secretary of
the Department concerned shall determine that satisfactory quality
and sufficient quantity of any articles of food or clothing or any
form of cotton, woven silk or woven silk blend, spun silk yam for
cartridge cloth, synthetic fabric or coated synthetic fabric, or wool,
or specialty metals including stainless steel flatware, grown,
reprocessed, reused, or produced in the United States or its
possession cannot be procured as and when needed at United States
market prices and except procurements outside the United States in
support of combat operations, procurements by vessels in foreign
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waters, and emergency procurements or procurements of perishable
foods by establishments located outside the United States of the
personnel attached thereto: Provided, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its Possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations: Provided further, That none of the funds
appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.

September 22, 1976: President Ford signed Pub. L. No. 94-419, the FY77 DOD Appropriations
Act, containing the following section:

SEC. 723. No pait of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles) or specialty metals including stainless steel
flatware, not grown, reprocessed, reused, or produced in the United
States or its possessions, except to the extent that the Secretary of
the Department concerned shall determine that satisfactory quality
and sufficient quantity of any articles of food or clothing or any
form of cotton, woven silk or woven silk blends, spun silk yarn for
cartridge cloth, synthetic fabric or coated synthetic fabric, or wool,
or specialty metals including stainless steel flatware, grown,
reprocessed, reused, or produced in the United States or its
possession cannot be procured as and when needed at United States
market prices and except procurements outside the United States in
support of combat operations, procurements by vessels in foreign
waters, and emergency procurements or procurements of perishable
foods by establishments located outside the United States of the
personnel attached thereto: Provided, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its Possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations: Provided further, That none of the funds
appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.
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95th Congress

September 21, 1977: President Carter signed Pub. L. No. 95-111, the FY78 DOD
Appropriations Act, containing the following section:

SEC. 823. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clching,
cotton, wove.n silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yarn or contained in fabrics, materials, or
manufactured articles) or specialty metals including stainless steel
flatware, not grown, reprocessed, reused, or produced in the United
States or its possessions, except to the extent that the Secretary of
the Department concerned shall determine that satisfactory quality
and sufficient quantity of any articles of food or clothing or any
form of cotton, woven silk or woven silk blends, spun silk yarn for
cartridge ckth, synthetic fabric or coated synthetic fabric, or wool,
or specialty metals including stainless steel flatware, grown,
reprocessed, reused, or produced in the United States or its
possession cannot be procured as and when needed at United States
market prices and except procurements outside the United States in
support of combat operations, procurements by vessels in foreign
waters, and emergency procurements or procurements of perishable
foods by establishment,; located outside the United States of the
persunne! attached thereto: Provided, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its Possessions: Provided further, That no
funds herein shall preclude the procurement of specialty metals or
chemical warfare protective clothing produced outside the United
States or its possessions when such procurement is necessary to
comply with agreements with foreign governments requiring the
United States Government or United States firms under approved
programs serving defense requirements or where such procurement
is necessary in furtherance of the standardization and
interoperability of equipment requirements within NATO so long as
such agreements with foreign governments comply, where
applicable, with the requirements of section 36 of the Arms Export
Control Act and with section 814 of the Department of Defense
Appropriations Authorization Act, 1976: Provided further, That
nothing herein shall preclude the procurement of foods
manufactured or processed in the United States or its possessions:
Provided further, That no funds herein appropriated shall be used or
the payment of a price differential on contracts hereafter made for
the purpose of relieving economic dislocations: Provided further,
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That none of the funds appropriated in this Act shall be used except
that so far as practicable, all contracts shall be awarded on a
formally advertised competitive bid basis to the lowest responsible
bidder.

The same language appearing in Pub. L.. No. 95-111, section 823 appeared in Pub. L. No. 95-457,

the FY79 DOD Appropriations Act, section 824, signed October 13, 1978.

96th Congress

The same language appearing in Pub. L. No. 95-11i, section 823 appeared in Pub. L. No. 96-154,
the FY80 DOD Appropriations Act, section 724, signed December 21, 1979.

December 15, 1980: President Carter signed Pub. L. No. 96-527, the FY81 DOD Appropriations
Act, containing the following section:

SEC. 724. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartuidge
cloth, synthetic fabjic or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles) or specialty metals including stainless steel
flatware, not grown, reprocessed, reused, or produced in the United
States or its possessions, except to the extent that the Secretary of
the Department concerned shall determine that satisfactory quality
and sufficient quantity of any articles of food or clothing or any
form of cotton, woven silk or woven silk blends, spun silk yam for
cartridge cloth, synthetic fabric or coated synthetic fabric, or wool,
or specialty metals including stainless steel flatware, grown,
reprocessed, reused, or produced in the United States or its
possession cannot be procured as and when needed at United States
market prices and except procurements outside the United States in
support of combat operations, procurements by vessels in foreign
waters, and emergency procurements or procurements of petishable
foods by establishments located outside the United States of the
personnel attached thereto: Provided, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its Possessions: Provided further, That no
funds herein shall preclude the procurement of specialty metals or
chemical warfare protective clothing produced outside the United
States or its possessions when such procurement is necessary to
comply with agreements with foreign governments requiring the
United States Government or United States finns under approved
programs serving defense requirements or where such procurement
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is necessary in furtherance of the standardization and
interoperability of equipment requirements within NATO so long as
such agreements with foreign governments comply, where
applicable, with the requirements of section 36 of the Arms Export
Control Act and with section 814 of the Department of Defense
Appropriations Authorization Act, 1976: Provided further, That
nothing herein shall preclude the procurement of foods
manufactured or processed in the United States or its possessions:
Provided further, That no funds herein appropriated shall be used
for the payment of a price differential on contracts hereafter made
for the purpose of relieving economic dislocations, other than
certain contracts not involving fuel made on a test basis by the
Defense Logistics Agency with a cumulative value not to exceed
$3,400,000,000, as may be determined by the Secretary of Defense
pursuant to existing laws and regulations as not to be inappropriate
therefor by reason of national security consideration: Provided
further, That the Secretary specifically determines that there is a
reasonable expectation that offers will be obtained from a sufficient
number of eligible concerns so that awards of such contracts will be
made at a reasonable prie and that no award shall be made for such
contracts if the price differential exceed 5 per centum: Provided
further, That none of the funds appropriated in this Act shall be
used except that so far as practicable, all contracts shall be awarded
on a formally advertised competitive bid basis to the lowest
responsible bidder.

97th Congress

December 29, 1981: President Reagan signed Pub. L. No. 97-114, the FY82 DOD Appropriation
Act, containing the following section:

SEC. 723. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles) or specialty metals including stainless steel
"flatware, not grown, reprocessed, reused, or produced in the United
States or its possessions, except to the extent that the Secretary of
the Department concerned shall determine that satisfactory quality
and sufficient quantity of any articles of food or clothing or any
form of cotton, woven silk or woven silk blends, spun silk yarn for
cartridge cloth, synthetic fabric or coated synthetic fabric, or wool,
or specialty metals including stainless steel flatware, grown,
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reprocessed, reused, or produced in the United States or its
possession cannot be procured as and when needed at United States
market prices and except procurements outside the United States in
support of combat operations, procurements by vessels in foreign
waters, and emergency procurements or procurements of perishable
foods by establishments located outside the United States of the
personnel attached thereto: Provided, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its Possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations other than certain contracts not involving
fuel made on a test basis by the Pefense logistics Agency with a
cumulative value not to exceed $5,000,000,000, as may be
determined by the Secretary of Defense pursuant to existing laws
and regulations as not to be inappropriate therefor by reason of
national security considerations: Provided further, That the
Secretary specifically determines that the e is a reasonable
expectation that offers will be obtained from a sufficient number of
eligible concerns so th.t awards of such contracts will be made at a
reasonable price and that no award shall be made for such contracts
if the price differential exceed 5 per centuin: Provided further, That
none of the funds appropriated in this Act shall be used except that,
so far as practicable, all contracts shall be awarded on a formally
advertised competitive bid basis to the lowest responsible bidder.

December 21, 1982: President Reagan signed Pub. L. No 97-377, the FY83 DOD
Appropriations Act, containing the following section:

SEC. 723. No part of any appropriation contained in this Act,
except for snmll purchases in amounts not exceeding $10,000 shall
be available f6. the procurement of any article of food, clothing,
cotton, woven dilk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yarn or contained in fabrics, materials, or
manufactuked articles), or specialty metals including stainless steel
flatware, or hand or measuring tools, not grown, reprocessed,
reused, or produced in the United Stateo or its possessions, except
to the extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles o food or clothing or any form of cotton, woven silk and
woven silk blends, spun silk yam for cartridge cloth, synthetic
fabric or coatet d synthetic fabric, wool, or specialty metals including
w:.inless steel flatware, grown, reprocess, reused, or produced in
the United S'ates or its possessions cannot be procured as and
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when needed at United States market prices and except
procurements outside the United States in support of combat
operations, procurements by vessels in foreign waters, and
emergency procurements or procurements of perishable foods by
establishments located outside the United States for the personnel
attached thereto: Provided, That nothing in this section shall
preclude the procurement of foreign produced specialty metals used
in the production of manufacture of weapons or weapon systems
made outside the United States, except those specialty metals which
contain nickel from Cuba, or the procurement of chemical warfare
protective clothing produced outside the United States, if such
procurement is necessary to comply with agreements with foreign
governments: Provided further, That nothing herein shall preclude
the. procurement of foods manufactured or processed in the United
States or its possessions: Provided further, That no funds herein
appropriated shall be used for the payment of a price differential on
contracts hereafter made for the purpose of relieving economic
dislocations other than certain contracts not involving fuel made on
a test basis by the Defense Logistics Agency with a cumulative
value not to exceed $4,000,000,000, as may be determined by the
Secretary of Defense pursuant to existing laws and regulations as
not to be inappropriate therefor by reason of national security
considerations: Provided further, That the Secretary specifically
determines that there is a reasonable expectation that offers will be
obtained from a sufficient number of eligible concerns so that
awards of such contracts will be made at a reasonable price and that
no award shall be made for such contracts if the price differential
exceed 2.2 per centum: Provided further, That none of the funds
appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.

98th Congress

December, 1983: President Reagan signed Pub. L. No. 98-212, the FY84 DOD Appropriations
containing the following section:

SEC. 721A. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yam for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles), or specialty metals including stainless steel
flatware, or hand or measuring tools, not grown, reprocessed,
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reused, or produced in the United States or its possessions, except
to the extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles o food or clothing or any form of cotton, woven silk and
woven silk blends, spun silk yarn for cartridge cloth, synthetic
fabric or coated synthetic fabric, wool, or specialty metals
including stainless steel flatware, grown, reprocess, reused, or
produced in the United States or its possessions cannot be procured
as and when needed at United States market prices and except
procurements outside the United States in support of combat
operations, procurements by vessels in foreign waters, and
emergency procurements or procurements of perishable foods by
establishments located outside the United States for the personnel
attached thereto: Provided, That nothing in this section shall
preclude the p'ocurement of specialty metals or chemical warfare
protective clothing produced outside the United States or its
possessions when such procurement is necessary to comply with
agreements with foreign governments requiring the United States to
purchase supplies from foreign sources for the purposes of
offsetting sales made by the United States Government or United
States firms under approved programs serving defense requirements
or where such procurement is necessary in furtherance of the
standardization and interoperability of equipment requirements
within NATO so long as such agreements with foreign governments
comply, where applicable, with the requirements of section 36 of
the Arms Export Control Act and with section 2457 of title 10,
United States Code: Provided further, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations other than certain contracts not involving
fuel made on a test basis by the Defense Logistics Agency with a
cumulative value not to exceed $4,000,000,000, as may be
determined by the Secretary of Defense pursuant to existing laws
and regulations as not to be inappropriate therefor by reason of
national security considerations: Provided further, That the
Secretary specifically determines that there is a reasonable
expectation that offers will be obtained from a sufficient number of
eligible concerns so that awards of such contracts will be made at a
reasonable price and that no award shall be made for such contracts
of the price differential exceed 2.2 per centum: Provided further,
That none of the funds appropriated in this Act shall be used except
that, so far as practicable, all contracts shall be awarded on a
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formally advertised competitive bid basis to the lowest responsible
bidder.

The same language appearing in Pub. L. No. 98-212, section 721A appeared in Pub. L. No. 98-
473, the FY 85 DOD Appropriations Act, section 8019, signed October 12, 1984.

99th Congress

December 19, 1985: President Reagan signed Pub. L. No. 99-190, the FY86 Department of
Defense Appropriations Act containing the following section:

SEC. 8016. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles), or specialty metals including stainless steel
flatware, or hand or measuring tools, not grown, reprocessed,
reused, or produced in the United States or its possessions, except
to the extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles o food or clothing or any form of cotton, woven silk and
woven silk blends, spun silk yam for cartridge cloth, synthetic
fabric or coated synthetic fabric, wool, or specialty metals including
stainless steel flatware, grown, reprocess, reused, or produced in
the United States or its possessions cannot be procured as and
when needed at United States market prices and except
procurements outside the United States in support of combat
operations, procurements by vessels in foreign waters, and
emergency procurements or procurements of perishable foods by
establishments located outside the United States for the personnel
attached thereto: Provided, That nothing in this section shall
preclude the procurement of specialty metals or chemical warfare
protective clothing produced outside the United States or its
possessions when such procurement is necessary to comply with
agreements with foreign governments requiring the United States to
purchase supplies from foreign sources for the purposes of
offsetting sales made by the United States Government or United
States firms under approved programs serving defense requirements
or where such procurement is necessary in furtherance of the
standardization and interoperability of equipment requirements
within NATO so long as such agreements with foreign governments
comply, where applicable, with the requirements of section 36 of
the Anms Export Control Act and with section 2457 of title 10,
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United States Code: Provided further, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations: Provided further, That none of the funds
appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.

October 30, 1986: President Reagan signed into Pub. L. No. 99-591, the FY87 Department of
Defense Appropriations Act, containing the following section:

SEC. 9011. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
cotton, woven silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric, or wool (whether
in the form of fiber or yam or contained in fabrics, materials, or
manufactured articles), or specialty metals including stainless steel
flatware, or hand or measuring tools, not grown, reprocessed,
reused, or produced in the United States or its possessions, except
to the extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles o food or clothing or any form of cotton, woven silk and
woven silk blends, spun silk yam for cartridge cloth, synthetic
fabric or coated synthetic fabric, wool, or specialty metals
including stainless steel flatware, grown, reprocess, reused, or
produced in the United States or its possessions cannot be procured
as and when needed at United States market prices and except
procurements outside the United States in support of combat
operations, prccurements by vessels in foreign waters, and
emergency procurements or procurements of perishable foods by
establishments located outside the United States for the personnel
attached thereto: Provided, That nothing in this section shall
preclude the procurement of specialty metals or chemical warfare
protective clothing produced outside the United States or its
possessions when such procurement is necessary to comply with
agreements with foreign governments requiring the United States to
purchase supplies from foreign sources for the purposes of
offsetting sales made by the United States Government or United
States firms under approved programs serving defense requirements
or where such procurement is necessary in furtherance of the
standardization and interoperability of equipment requirements
within NATO so long as such agreements with foreign governments
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comply, where applicable, with the requirements of section 36 of
the Arms Export Control Act and with section 2457 of title 10,
United States Code: Provided further, That nothing herein shall
preclude the procurement of foods manufactured or processed in
the United States or its possessions: Provided further, That no
funds herein appropriated shall be used for the payment of a price
differential on contracts hereafter made for the purpose of relieving
economic dislocations: Provided further, That none of the funds
appropriated in this Act shall be used except that, so far as
practicable, all contracts shall be awarded on a formally advertised
competitive bid basis to the lowest responsible bidder.

100th Congress

December 22,1987: President Reagan signed Pub. L, No. 100-202, FY88 Department of Defense
Appropriations Act, with the following section:

SEC. 8011. No pail of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $10,000 shall
be available for the procurement of any article of food, clothing,
tents, tarpaulins, covers, cotton, woven silk or woven silk blends,
spun silk yam for cartridge cloth, synthetic fabric or coated
synthetic fabric, canvas products, or wool (whether in the form of
fiber or yam or contained in fabrics, materials, or manufactured
articles), or specialty metals including stainless steel flatware, or
hand or measuring tools, not grown, reprocessed, reused, or
produced in the United States or its possessions, except to the
extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles or items of food, individual equipment, tents, tarpaulins,
covers, or clothing or any form of cotton, or other natural fiber
products, woven silk and woven silk blends, spun silk yam for
cartridge cloth, synthetic fabric or coated synthetic fabric, canvas
products, wool, or specialty metals including stainless steel
flatware, grown, reprocess, reused, or produced in the United
States or its possessions cannot be procured as and when needed at
United States market prices and except procurements outside the
United States in support of combat operations, procurements by
vessels in foreign waters, and emergency procurements or
procurements of perishable foods by establishments located outside
the United States for the personnel attached thereto: Provided,
That nothing in this section shall preclude the procurement of
specialty metals or chemical warfare protective clothing produced
outside the United States or its possessions when such procurement
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is necessary to comply with agreements with foreign governments
requiring the United States to purchase supplies from foreign
sources for the purposes of offsetting sales made by the United
States Government or United States firms under approved
programs serving defense requirements or where such procurement
is necessary in furtherance of the standardization and
interoperability of equipment requirements within NATO so long as
such agreements with foreign governments comply, where
applicable, with the requirements of section 36 of the Arms Export
Control Act and with section 2457 of title 10, United States Code:
Provided further, That nothing herein shall preclude the
procurement of foods manufactured or processed in the United
States or its possessions: Provided further, That no funds herein
appropriated shall be used for the payment of a price differential on
contracts hereafter made for the purpose of relieving economic
dislocations: Provided further, That none of the funds appropriated
in this Act shall be used except that, so far as practicable, all
contracts will be awarded on a formally advertised competitive bid
basis to the lowest responsible bidder.

October 1, 1988: President Reagan signed Pub. L. No. 100-463, the FY89 Department of
Defense Appropriations Act containing the following section:

SEC. 8010. No part of any appropriation contained in this Act,
except for small purchases in amounts not exceeding $25,000 shall
be available for the procurement of any article of food, clothing,
tents, tarpaulins, covers, cotton, woven silk or woven silk blends,
spun silk yam for cartridge cloth, synthetic fabric or coated
synthetic fabric, canvas products, or wool (whether in the form of
fiber or yam or contained in fabrics, materials, or manufactured
articles), or specialty metals including stainless steel flatware, or
hand or measuring tools, not grown, reprocessed, reused, or
produced in the United States or its possessions, except to the
extent that the Secretary of the Department concerned shall
determine that satisfactory quality and sufficient quantity of any
articles or items of food, individual equipment, tents, tarpaulins,
covers, or clothing or any form of cotton, or other natural fiber
products, woven silk and woven silk blends, spun silk yarn for
cartridge cloth, synthetic fabric or coated synthetic fabric, canvas
products, wool, or specialty metals including stainless steel
flatware, grown, reprocess, reused, or produced in the United
States or its possessions cannot be procured as and when needed at
United States market prices and except procurements outside the
United States in support of combat operations, procurements by
vessels in foreign waters, and emergency procurements or
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procurements of perishable foods by establishments located outside
the United States for the personnel attached thereto: Provided,
That nothing in this section shall preclude the procurement of
specialty metals or chemical warfare protective clothing produced
outside the United States or its possessions when such procurement
is necessary to comply with agreements with foreign governments
requiring the United States to purchase supplies from foreign
sources for the purposes of offsetting sales made by the United
States Government or United States firms under approved
programs serving defense requirements or where such procurement
is necessary in furtherance of the standardization and
interoperability of equipment requirements within NATO so long as
such agreements with fbreign governments comply, where
applicable, with the requirements of section 36 of the Arms Export
Control Act and with section 2457 of title 10, United States Code:
Provided further, That nothing herein shall preclude the
procurement of foods manufactured or processed in the United
States or its possessions: Provided further, That no funds herein
appropriated shall be used for the payment of a price differential on
contracts hereafter made for the purpose of relieving economic
dislocations: Provided further, That none of the funds appropriated
in this Act shall be used except that, so far as practicable, all
contracts will be awarded on a formally advertised competitive bid
basis to the lowest responsible bidder.

CONSTRUCTION OF MAJOR COMPONENTS OF THE HULL AND
SUPERSTRUCTURE OF NAVAL VESSELS

Legislative Background

88th Congress

August 19, 1964: President Johnson signed Pub. L. No. 88-446, the FY65 DOD Appropriations
Act containing the following provision in the "Shipbuilding and Conversions, Navy" sections:

Provided, That none of the funds herein provided for the
construction or conversion of any navel vessel to be constructed in
shipyards in the United States shall be expended in foreign
shipyards for the construction of major components of the hull or
superstructure of such vessel.

89th Congress

The same provisions Pub. L. No. 88-446 was also contained in Pub. L. No. 89-213, the FY66
DOD Appropriations Act signed September 29, 1965.
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The same provisions in Pub. L. No. 88-446 was also contained in Pub. L. No. 89-687, the FY67

DOD Appropriations Act, signed October 15, 1966.

90th Congress

September 29, 1967: President Johnson signed Pub. L. No. 90-96, the FY68 DOD
Appropriations Act, containing the following provision in the "Shipbuilding and Conversion,
Navy" section:

Provided, That none of the funds herein provided for the
construction or conversion of any naval vessel to be constructed in
shipyards in the United States shall be expended in foreign
shipyards for the construction of major components of the hull or
superstructure of such vessel: Provided further, That none of the
funds therein provided shall be used for the construction of any
naval vessel in foreign shipyards.

The same provision in Pub. L. No. 90-96 was also contained in every DOD Appropriations Act
through FY89.

97th Congress

September 8, 1982: President Reagan signed Pub. L. No. 97-252, the 1983 DOD Authorization
Act containing the following section:

SEC. 1127 (a). Chapter 633 of title 10, United States Code, is
amended by adding at the end thereof the following new section:
"7309. Restriction on construction of naval vessels in foreign
shipyards
"(a) Except as provided in subsection (b), no naval vessel, and no
major component of the hull or superstructure of a naval vessel,
may be constructed in a foreign shipyard.
"(b) The President may authorize exceptions to the prohibition in
subsection (a) when he determines that it is in the national security
interest of the United States to do so. The President shall transmit
notice to Congress of any such determination, and no contract may
be made pursuant to the exception authorized until the end of the
30-day period beginning on the date such determination is received
by Congress .... "
"(b) The table of sections at the beginning to such chapter is
amended by adding at the end thereof the following new item:
"7309. Restriction on construction of naval vessels in foreign
shipyards."

98th Congress
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October 12 1984: President Reagan signed Pub. L. No. 98-473, the FY85 DOI) Appropriations
Act, containing the following section:

SEC. 8095. Section 7309(a) of title 10, United States Code, is
amended-

(1) by inserting "and no vessel of any other military
department," after "no naval vessel"; and

(2) by striking out "a naval" and inserting in lieu thereof
"any such".

99th Congress

November 8, 1985: President Reagan signed Pub. L. No. 99-145, the 1986 DOD Authorization
Act, containing the tollowing section:

SEC. 1303 GENERAL CLERICAL AMENDMENTS
(a) Amendment to Title 10.--Title 10, United States Code, is
amended as follows:

(A) The heading of section 7309 is amended by
striking out the fifth word.

(B) The item relating to that section in the table of
section at the beginning of chapter 633 is amended by striking out
the fifth word.

100th Congress

December 4, 1987: President Reagan signed Pub. L. No. 100-180, FY88 and 89 National
Defense Authorization Act, containing the following section:

SEC. 1103. DOMESTIC CONSTRUCTION OF CERTAIN
VESSELS
Section 7309(a) of title 10 United States Code, is amended by
striking out "no naval vessel, and no vessel of any other military
department," and inserting in lieu thereof "no vessel to be
constructed for any of the armed forces."

September 28, 1988: President Reagan signed Pub. L. No. 100-448, the Coast Guard
Authorization Act of 1988, containing the following section:

"Sec. 665. Restriction on construction of vessels in foreign
shipyards
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"(a) Except as provided in subsection (b), no Coast Guard vessel,
and no major component of the holl or superstructure of a Coast
Guard vessel, may be constructed in a foreign shipyard.
"(b) The President may authorize exception to the prohibition in
subsection (a) when the President determines that it is in the nations
security interest of the United States to do so. The President shall
transmit notice to Congress of any such determination, and no
contract may be made pursuant to the exception authorized until
the end of the 30-day period beginning on the date the notice of
such determination is received by Congress."
(b) Conforming Amendment-- The analysis of chapter 17 of title 14,
United States Code, is amended by adding at the end the following:
"665. Restriction on construction of vessels in foreign shipyards."

MULTIPASSENGER MOTOR VEHIC!,ES (BUSES)
Legislative Background

90th Congress

September 20, 1968: President Johnson signed Pub. L. No. 90-500, FY Military Procurement
Authorizations, containing the following section:

SEC. 404. No funds authorized for appropriation for the use of the
Armed Forces of the United States under the provisions of this Act
or the provisions of any other law shall be available for the
purchase, lease, rental, or other acquisition of multipassenger motor
vehicles (buses) other than multipassenger motor vehicles (buses)
manufactured in the United States, except as may be authorized by
regulations promulgated by the Secretary of Defense solely to
insure that compliance with this prohibition will not result in either
an uneconomical procurement action or one which would adversely
affect the national interests of the United States.

97th Congress

October 12, 1982: President Reagan signed Pub. L. No, 97-295, making technical amendments
to Titles 10, 14, 37, and 38 of the U.S. Code, which repealed section 404 of Pub. L. No. 90-500
which had been codified as a note to 10 U.S.C § 2303, and inserted a new section to Title 10 of
the U.S. Code:

"Sec. 2400. Limitation on procurement of buses
"Funds appropriated for use by the armed forces are

available to acquire a multipassenger motor vehicle (bus) only if the
vehicle is manufactured in the United States. However, the
Secretary of Defense may prescribe regulations authorizing the
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acquisition of a multipassenger motor vehicle (bus) not
manufactured in the United States, but only to ensure that
compliance with this section will not result in an uneconomical
procurement action or adversely affect the national interest."

Supporting Materials:
See the Historical and Revision Notes listed under 10 U.S.C. § 2400 for an explanation of the
changes from Pub. L. No. 90-500, section 404.

100th Congress

December 4, 1987: President Reagan signed Pub. L. No. 100-18(, the FY88 and 89 National
Defense Authorization Act, changing the heading of 10 U.S.C. § 2400 to "Miscellaneous
procurement limitations," necessitated by the addition of a section on restriction on chemical
weapons antidote procurement,

R&D CONTRACTING

Legislative Background

92d Congress

October 26, 1972: President Nixon signed Pub. L. No. 92-570, the FY73 DOD Appropriations
Act containing the following section:

SEC. 744. None of the funds appropriated by this or any other act
shall be available for entering into any contract oe' agreement with
any foreign corporation, organization, person, or other entity for
the performance of research and development in connection with
any weapon system or other military equipment for the Department
of Defense when there is a United States corporation, organization,
person, or other entity equally competent to carry out such research
and willing to do so at a lower cost.

Supporting Materials:
Vol. 118, Congressional Record, pp. 33033-34 (Sept. 30, 1972), Statement by Sen. Bayh upon
offering the amendment on the floor of the Senate.

TRANSPORTATION BY AIR CARRIERS
Legislative Background

93rd Congress

January 3, 1975: President Ford signed Pub. L. No. 93-623m the International Air
Transportation Fair Competitive Practices Act of 1974, containing the following section:
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SEC. 5. (a) TITLE XI of the Federal Aviation Act of 1958 (49
U.S.C. § 1501 and the following) is amended by adding at the end
thereof the following new section:

"TRANSPORTATION OF GOVERNMENT-FINANCED
PASSENGERS AND PROPERTY"

"SEC. 1117. Whenever any executive department of other agency
or instrumentality of the United States shall procure, contract for,
or otherwise obtain for its own account or in furtherance of the
purposes or 'pursuant to the terms of any contract agreement. or
other special arrangement made or entered into under which
payment is made by the United States or payment is made from
funds appropriated, owned, controlled, granted, or conditionally
granted or unitized by or otherwise established for the account of
the United States, or shall furnish to or for the account of any
foreign nation, or any international agency, or other organization,
of whatever nationality, without provisions for reimbursement, any
transportation of persons (and their personal effects) or property by
air between a place in the United States and a place in the United
States and a place outside thereof or between two places both of
which are outside the United States, the appropriate agency or
agencies shall take such steps as may be necessary to assure that
such transportation is provided by air carriers holding certificates
under section 401 of this Act to the extent authorized by such
certificates or by regulations of exemption of the Civil Aeronautics
Board and to the extent service by such carriers is available. The
Comptroller General of the United States shall disallow any
expenditure from appropriated funds for payment for such
personnel or cargo transportation on an air carrier not holding a
certificate under section 401 of this Act in the absence of
satisfactory proof of the necessity therefor. Nothing in this section
shall prevent the application to such traffic of the anti discrimination
provisions of this Act."

Supporting Material:

House Report Number 93-1475, as reprinted in the 1974 USCCAN, p.7466.

96th Congress

February 15, 1980: President Carter signed Pub. L. No. 96-192, the International Air
Transportation Competition Act of 1979, containing the following section:
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SEC. 21. Section 1117 of the Federal Aviation Act of 1958 (49

U.S.C. § 1617) is amended to read as follows:

"Transportation of Government-Financed Passengers and Property

"Transportation Between the United States and a Place Outside
Thereof

"Sec. 1117, (a) Except as provided in subsection (c) of this section,
whenever any executive department of other agency or
instrumentality of the United States shall procure, contract for, or
otherwise obtain for its own account or in furtherance of the
purposes or pursuant to the terms of any contract agreement, or
other special arrangement made or entered into under which
payment is made by the United States or payment is made from
funds appropriated, owned controlled, granted, or conditionally
granted or unitized by or otherwise established for the account of
the United States, or shall furnish to or for the account of any
foreign nation, or any international agency, or other organization,
of whatever nationality, without provisions for reimbursement, any
transportation of persons (and their personal effects) or property by
air between a place in the United States and a place outsidc.
therefor, the appropriate agency or agencies shall take such steps &,;
may be necessary to assure that such transportation is provided V-
air carriers holding certificates under section 401 of this Act to ..he
extent authorized by such certificates or by regulation" ,i
exemption of the Civil Aeronautics Board and to the extent rinrvice
by such carriers is available.

"Transportation Between Two places Outside The United States

"(b) except as provided in subsection (c) of this section, whenever
persons (and their personal effects) or property described in
subsection (a) of this section are transported by air between two
places both of which are outside the United States, the appropriate
agency or agencies shall take such steps as may be necessary to
assure that such transportation is provided by air carriers holding
certificates under section 401 of this Act to the extent authorized by
such certificates or by regulations or exemption of the Civil
Aeronautics Board and to the extent service by such carriers is
available.

"Transportation Pursuant to Bilateral Agreement
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"(c) Nothing in this section shall preclude the transpiration of
persons (and their personal effects) or property by foreign air
carriers if such transportation is provided for under their terms of a
bilateral or multilateral air transport agreement between the United
States and a foreign government or governments and if such
agreement (1) is consistent with the goals for international aviation
policy set forth in section 1102(b) of this Act and (2) provides for
the exchange of rights or benefits of similar magnitude.

"Disallowance of Improper Expenditure by Comptroller General

"(d) The Comptroller General of the United States shall disallow

any expenditure from appropriated funds for pvyment for personnel
or cargo transportation in violation of this section in the absence of
satisfactory proof of the necessity therefor. Nothing in this section
shall prevent the application to such traffic of the anti discrimination
provisions of this Act."

Supporting Materials:
Senate Report Number 96-329, pp. 12, 23.
House Report Number 96-717 (Conference Report), pp. 20-21.

ADMINISTRATIVE MOTOR VEHICLES

Legislative Background

97th Congress

December 29, 1981: President Reagan signed Pub. L. No. 97-114, the FY82 DOD
Appropriations Act, containing the following section:

SEC 783. None of the funds available in this Act shall be used by
the Secretary of a military department to make a contract for the
purchase of administrative motor vehicles that -are manufactured
outside the United States or Canada unless the contractor was
selected through competitive bidding without a differential in favor
of foreign manufacturers: Provided, That this section does not
apply to contracts for amounts less than $50.000, nor to existing
contracts.

Supporting Materials:
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House Report Number 97,333. p.289.
Senate Report Number 97-273, p. 128.

September 8, 1982: President Reagan signed Pub. L. No. 97-252, the FY83 DOD Authorization
Act, containing the following section:

Purchase of Foreign-Made Administrative Motor Vehicles

SEC. 1126. (a) The Secretary of a military department may, after
the date of the enactment of this Act, enter into contracts for the
purchase of administrative motor vehicles without regard to section
783 of Pub. L. No. 97-114.
(b) None of the funds apprcopriated pursuant to authorizations in
this Act may be used by the Secretary of a military department to
make a contract or agreement for the purchase of administrative
motor vehicles that are manufactured outside the United States or
Canada unless the contractor was selected through competitive
bidding without a differential in favor of foreign manufacturers.
This subsection does not apply to contracts for amounts less than
$50,000 or any contract or agreement in effect on the date of the
enactment of this Act with the Federal Republic of Germany, the
United Kingdoin, or Italy, so long as the vehicles procured under
such contract or agreement are standardized or interoperable with
the vehicles of the host country.

Supporting Materials:
Senate Report Number 97-330, pp. 148-49.
House Report Number 97-749 (Conference Report), pp. 180-81.

100th Congress

December 4, 1987: President Reagan signed Pub. L. No. 100-180, the FY88 and 89 National
Defense Authorization Act, containing the following section:

Part B - Other Acquisition Matters
SEC. 823. RESTRICTION ON PURCHASE OF FOREIGN-

MADE ADMINISTRATIVE MOTOR VEHICLES

(a) Vehicles for Use Inside the United States.- Neither the
Secretary of Defense nor the Secretary of a military department
may enter into a contract during the period beginning on the date of
the enactment of this Act and ending on September 30, 1989, for
the procurement of administrative motor vehicles that are
manufactured in a country other than the United States or Canada
and are for use inside the United States unless the type of motor
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vehicle proposed to be procured is not available in sufficient and
reasonably available quantities and satisfactory quality from a
manufacturer in the United States or Canada
(b) Vehicle for Use Overseas.- (1) Neither the Secretary of Defense
nor the Secretary of a military department may enter into a contract
during the period beginning on the date of enactment of this Act
and ending on September 30, 1989, for the procurement of
administrative motor vehicles that are manufactured in a country
other than the United States or Canada and are for use outside the
United States (other than motor vehicles intended for use in
security, intelligence, and criminal investigative operations) unless
firms which manufacture similar vehicles in the United States or
Canada are afforded a fair oppottunity to compete for the contract.

(2) In awarding any contract subject to paragraph (1), the
Secretary of Defense or the Secretary of the military department
concerned may take into consideration the cost and availability of
maintenance and other logistic services and supplies required for
the operation of such vehicles.

(c) Exceptions.--This section shall not apply to the
procurement of administrative motor vehicles in the case of a
contract--

(I) for an amount less than $50,000; or
(2) that is specifically authorized by law.

(d) Applicability.- (1) Except as provided in paragraph (2)(B),
subsection (b) shall not apply in the case of a contract authorized or
required to be entered into as provided under the terms of a
country-to-country agreement for the support of United States
Armed Forces in Europe if the agreement is in existence on the date
of the enactment of this Act.

(2)(A) After the date of the enactment of this Act,
the Secretary of Defense may not enter into a country-to-country
agreement for the support of United States Armed Forces in
Europe that is consistent with the limitations on the procurement of
administrative motor vehicles under this section applicable during
the period beginning on the date of the enactment of this Act and
ending on September 30, 1989.

(B) If an agreement described in paragraph (1) is
renewed or extended after the date of the enactment of this Act, the
Secretary shall ensure that such agreement, as renewed or
extended, is not inconsistent with the limitation on the procurement
of administrative motor vehicles under this section applicable during
the period beginning on the date for the enactment of this Act and
ending on September 30,1989.

Supporting Material:
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House Report Number 100-446 (Conference Report), pp. 665-66.

AIRCRAFF EJECTION SEATS
Legislative Background

97th Congress

December 21, 1982: President Reagan signed Pub. L. No. 97-377, the FY83 Department of
Defense Appropriations Act containing a provision in the "Aircraft Procurement Navy" section
relating to ejection seats in F/A- 18 aircraft:

Provided, That none of the funds appropriated or made available
pursuant to this paragraph for the F/A 18 aircraft program may be
obligated or expended until the Secretary of the Navy submits to
the Committees of Appropriations of the House of Representatives
and the Senate a certified plan to incorporate a United States
manufactured ejection seat system in F/A-18 aircraft purchased
with fiscal year 1983 and future funds.

Supporting Materials:
House Report Number 97-943, pp. 127, 238-39.
House Report Number 97-980 (Conference Report), p, 12.

98th Congress

September 24,1983: President Reagan signed Pub. L. No. 98.94, the Department of Defense
Authorization Act 1984 containing section 1239, relating to the restriction contained in Pub. L.
No. 97-377:

Sec. 1238: The Secretary of the Navy may carry out the F/A-18
aircraft program without regard to the first proviso in the paragraph
under the heading "Aircraft Procurement Navy" in Title IV
(procurement) of the Department of Defense of Appropriation A'ft,
1983 (as contained in Pub. L. No. 97-377; 96 Stat. 1841).

Supporting Materials:
House Report Number 98-107, p. 236.
Senate Report Number 98-213 (Conterence report), p. 256.

December 8, 1983: President Reagan signed Pub. L. No. 98-212, the FY84 Department of
Defense Appropriations Act, containing a general restriction on aircraft ejection seat
procurement:

Sec. 781, None of the funds provided in this Act shall be used to
procure aircraft ejection seats manufactured in any foreign nation
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that does not permit United States manufacturers to compete for
ejection seats procurement requirements in that foreign nation.

Supporting Materials:
Senate Report Number 98-292, p. 198.
House Report Number 98-567 (Conference Report), p. 7-".

October 12, 1984: President Reagan signed Pub. L. No. 98-473, the FY85 Department of
Defense Appropriations Act, containing the same restriction as contained in Pub. L. No. 989-212,
but adds additional clarifying language:

Sec. 8074. None of the funds provided in this Act shall be used to
procure aircraft ejection seats manufactured in any foreign nation
that does not permit United States manufacturers to compete for
ejection seat procurement requirements in that foreign nation. This
limitation shall apply only to ejection seats proceed for installation
on aircraft produced or assembled in the United States.

Supporting Materials:
Senate Report Number 98-636, p. 215.
House Report Number 98-1086, p. 268.
House Report Number 98-1159 (Conference Report), p. 106.

99th Congress

The same language appearing in Pub. L. No. 98-473, section 8074 appeared in the following laws:

Pub. L. No. 99-190, section 8057, FY86 Department of Defense Appropriations Act, signed Dec.
19, 1985.
Pub. L. No. 99-591, section 9052d, FY87 Department of Defense Appropriations Act, signed
Oct. 30, 1986.

100th Congress

The same language appearing in Pub. L. No. 98-473, section 8074 appeared in the following laws:

Pub. L. No. 100-202, section 8054, FY88 Department of Defense Appropriations Act, signed
Dec. 22, 1987.
Pub. L. No. 100-463, section 8044, FY89 Department of Defense Appropriations Act, signed
Oct. 1, 1988.

Note: No supporting Congressional materials were available for the 99th or 100th Congress.

TRANSFER OF LARGE-CALIBER CANNON PRODUCTION TECHNOLOGY
Legislative Background
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97th Congress

December 29, 1981: President Reagan signed Pub. L. No. 97-114, the FY82 DOD
Appropriations Act, containing the following section:

Sec. 782.(a) None of the funds in this Act may be used to transfer
any article of military equipment or data related to the manufacture
of such equipment to a foreign country prior to the approval in
writing of such transfer by the Secretary of the military service
involved.
(b) No funds appropriated by this Act may be used for the transfer
of a technical data package from any Government-owned and
operated defense plant manufacturing large-caliber cannons to any
foicign government in producing qny defense item currently being
manufartured or developed in a United States Government-owned,
Government-operated, defense plant manufacturing large caliber
cannons.

Supporting Materials:
House Report Number 97-33, p. 289.
House Report Number 97-410 (Conference Report), p. 55.

98th Congress

December 8, 1983: President Reagan signed Pub. L,. No. 98-212, the FY84 DOD Appropriations
Act, containing the following section:

Sec. 765. (a) None of the funds in thi, Ant may be used to transfer
any article of military equipment or data related to the manufacture
of such equipment to a foreign country prior to the approval in
writing of such transfer by the Secretary of the military service
involved.
(b) No funds appropriate by this Act may be used for the transtir of
a technical data package from any Government-owned and
operated defense plant manufacturing large caliber cannons to any
foreign government nor for assisting any such government, not for
assisting any such government in producing any defense item
currently being manufactured or developed in a United States
Government-owned, Government-operated, defense plant
manufacturing large caliber cannons.
(c) None of the funds in this Act shall be used, in any way, directly
or indirectly, to sell or otherwise provide the AN/SQR-19 Towed
Array Sonar to any foreign country, directly or indirectly, including
any administrative and military and civilian personnel costs in
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connection with the arrangement of the sale of the AN/SQR-19
Towed Array Sonar to any foreign country.

Note: Subsection (c) was repealed by Pub. L. No. 98-396, the FY84 Second Supplemental
Appropriations Act, signed August 22, 1984.

October 12, 1984: President Reagan signed Pub. L. No. 98-473, the FY85 DOD Appropriations
Act, containing the following section:

SEC. 8057. (a) None of the funds in this Act may be used to
transfer any article of military equipment or data related to the
manufacture of such equipment to a foreign country prior to the
approval in writing of such transfer by the Secretary of the military
service involved.
(b) No funds appropriated by this Act may be used for the transfer
of a technical data package from any Government-owned and
operated defense plant manufacturing large caliber cannons to any
foreign government, not for assisting any such government in
producing any defense item currently being manufactured or
developed in a United States Government-owned, Government-
operated defense plant manufacturing large caliber cannong.

99th Congress

December 19, 1985: President Reagan signed Pub, L. No. 99-190, the FY87 DOD
Appropriations Act, containing the following section:

SEC. 8041. (a) None of the funds in this Act may be used to
transfer any article of military equipment or data related to the
manufacture of such equipment to a foreign country prior to the
approval in writing of such transfer by the Secretary of the military
service involved.
(b) No funds appropriated by this Act may be used for the transfer
of a technical data package from any Government-owned and
operated defense plant manufacturing large caliber cannons to any
foreign government, nor for assisting any such government in
producing any defense item currently being manufactured or
developed in a United States Governme At-owned, Government-
owned, Government-operated, defense 1,,ant manufacturing large
caliber cannons.

October 30, 1986: President Reagan signed Pub. L. No. 99-591, the FY86 DOD Appropriations
Act, containing the following section:
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S.,c. 9036. (a)None of the funds in this Act may be used to transfer
any article of military equipment or data related to the manufacture
of such equipment to a foreign country prior to the approval in
writing of such transfer by the Secretary of the military service
involved.
(b) Technical Data Packages for Pioduction of Large-Caliber
Cannon.- (1) Chapter 433 of Title 10, United States Code, is
amended by adding at the end the following new section:
"See. 4542. Technical data packages for large-caliber cannon:
prohibition on transfers to foreign countries; exception
"(a) General Rule.- Funds appropriated to the Department of
Defense may not be used-

"(1) to transfer to a foreign country a technical data
package for a defense item being manufactumed or developed in an
arsenal; or

"(2) to assist a foreign country in producing such a defense
item.
"(b) Exception.- The Secretary of the Army may use funds
appropriated to the Department of Defense to transfer a technical
data package, or to provide assistance, described in section (a) if -

"(1) the transfer of provision of assistance is to a friendly
foreign country (as determined by the Secretary of Defense in
consultation with the Secretary of State);

"(2) the Secretary of the Army determines that such action-
"(A) would have a clear benefit to the preservation

of the production base for the production of cannon at the arsenal
concerned; and

"(B) would not transfer technology (including
production techniques) considered unique to the arsenal concerned;
and

"(3) the Secretary of Defense enters into an agreement with
the country concerned described in subsection (c).
"(c) Coproduction Agreements.- An agreement under this
subsection shall be in the form of a Government-to-Government
Memorandum of Understanding and shall include provisions that -

"(1) prescribe the content of the technical data package or
assistance to be transferred to the foreign country participating in
the agreement;

"(2) require that production by the participating foreign
country of the defense item to which the technical data package or
assistance relates be shared with the arsenal concerned;

"(3) subject to such exceptions as may be approved under
subsection(d), prohibit transfer by the participating foreign country
to a third party or country of --
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"(A) any defense article, technical data package,
technology, or assistance provided by the United States under the
agreement; and

"(B) any defense article produced by the
participating foreign country under the agreement; and

"(4) require the Secretary of Defense to monitor compliance
with the agreement and the participating foreign country to report
periodically to the Secretary of Defense concerning the agreement.
"(d) Transfers to Third Parties.--A transfer described in subsection
(b)(3) may be made if--

"(1) the defense article, technical data package, or
technology to be transferred is a product of a cooperative research
and development program in which the United States and the
participating foreign country were partner; or

"(2) the President--
"(A) complies with all requirements of section 3(d)

of the Arms Export Control Act (22 U.S.C. § 2753 (d)) with
respect to such transfer; and

"(B) certifies to Congress, before the transfer, that
the transfer would provide a clear benefit to the production base of
the United States for large caliber cannon.
"(e) Notice and Reports to Congress.--(1) The Secretary of the
Army shall submit to Congress a notice of each agreement entered
into under this section.

"(2) The Secretary shall submit to congress a semiannual
report on the operation of this section and of agreements entered
into under this section.
"(f)Arsenal Defined.--In this section, the term 'arsenal' means a
Government-owned, Government-operated defense plant that
manufactures large-caliber cannon."

(2) The table of sections at the beginning of such chapter is
amended by adding at the end the following new item:
"4542. Technical data packages for large-caliber cannon:
prohibition on transfers to foreign countries; exception.".
(c) Effective Date.- Section 4542 of title, 10, United States Code,
as added by subsection (b), shall apply with respect to funds
appreciated for fiscal years after fiscal year 1986.

November 14, 1986: President Reagan signed Pub. L. No. 99-661, the FY87 DOD Authorization
Act containing the following section;

SEC. 1203 LIMITATION ON TRANSFER OF CERTAIN
TECHNICAL DATA PACKAGES
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(a) Technical Data Packages for production of Large-Caliber
Cannon.- (1) Chapter 433 of Title 10, United States Code, is
amended by adding at the end the following new section:
Sec. 9036. (a)None of the funds in this Act may be used to transfer
any article of military equipment or data related to the manufacture
of such equipment to a foreign country prior to the approval in
writing of such transfer by the Secretary of the military service
involved.
(b) Technical Data Packages for Production of Large-Caliber
Cannon.-(1) Chapter 433 of Title 10, United States Code, is
amended by adding at the end the following new section:
"Sec. 4542. Technical data packages for large-caliber cannon:
prohibition on transfers to foreign countries; exception
"(a) General Rule.--Funds appropriated to the Department of
Defense may not be used-

"(1) to transfer to a foreign country a technical data
package for a defense item being manufactured or developed in an
arsenal; or

"(2) to assist a foreign country in producing such a defense
item,
"(b) Exception.- The Secretary of the Army may use funds
appropriated to the Department of Defense to transfer a technical
data package, or to provide assistance, described in section (a) if -

"(1) the transfer of provision of assistance is to a friendly
foreign country (as determined by the Secretary of Defense in
consultation with the Secretary of State);

"(2) the Secretary of the Army determines that such action-
"(A) would have a clear benefit to the preservation

of the production base for the production of cannon at the arsenal
concerned; and

"(B) would not transfer technology (including production
techniques) considered unique to the arsenal concerned; and

"(3) the Secretary of Defense enters into an
agreement with the country concerned described in subsection (c).
"(c) Coproduction Agreements.- An agreement under this
subsection shall be in the form of a Government-to-Government
Memorandum of Understanding and shall include provisions that -

"(1) prescribe the content of the technical data package or
assistance to be transferred to the foreign country participating in
the agreement;

"(2) require that production by the participating foreign
country of the defense item to which the technical data package or
assistance relates be shared with the arsenal concerned;
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"(3) subject to such exceptions as may be approved under
subsection(d), prohibit transfer by the participating foreign country
to a third party or country of -

"(A) any defense article, technical data package,
technology, or assistance provided by the United States under the
agreement; and

"(B) any defense article produced by the
participating foreign country under the agreement; and

"(4) require the Secretary of Defense to monitor compliance
with the agreement and the participating foreign country to report
periodically to the Secretary of Defense concerning the agreement.
"(d) Transfers to Third Parties.- A transfer described in subsection
(b)(3) may be made if-

"(1) the defense article, technical data package, or
technology to be transferred is a product of a cooperative research
and development program in which the United States and the
participating foreign country were partner; or

"(2) the President--
"(A) complies with all requirements of section 3(d)

of the Arms Export Control Act (22 U.S.C. § 2753 (d)) with
respect to such transfer; and

"(B) certifies to Congress, before the transfer, that
the transfer would provide a clear benefit to the production base of
the United States for large caliber cannon.
"(e) Notice and Reports to Congress.- (1) The Secretary of the
Army shall submit to Congress a notice of each agreement entered
into under this section.

"(2) The Secretary shall subin~it to congress a semiannual
report on the operation of this section and of agreements entered
into under this section.
"(f) Arsenal Defined.--In this section, the term 'arsenal' means a
Government-owned, Government-operated defense plant that
manufactures large-caliber cannon."

(2) The table of sections at the beginning of such chapter is
amended by adding at the end the following new item:
"4542. Technical data packages for large-caliber cannon:
prohibition on transfers to foreign countries; exception.".
(c) Effective Date.- Section 4542 of Title 10, United States Code,
as added by subsection (b), shall apply with respect to funds
appreciated for fiscal years after fiscal year 1986.

100th Congress

December 22, 1987: President Reagan signed Pub. L. No. 100-202, the FY88 DOD
Appropriations Act, containing the following section:
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SEC. 8036. None of the funds in this Act may be used to transfer
any article of military equipment or data related to the manufacture
of such equipment to foreign country prior to the approval in
writing of such transfer by the Secretary of the military service
involved.

The same section contained in Pub. L. No. 100-202 is also contained in Pub. L. No. 100-463, the
FY89 DOD Appropriations Act, section 8034, signed October 1, 1988.

102nd Congress

Pub. L. No. 102-190, § 1086

(a) EXTENSION OF EXCEPTION TO ALL FRIENDLY FOREIGN
COUNTRIES. Subsection (b)(1) of section 4542 of title 10, United
States Code, is amended by striking out "member nation" and all
that follows through "major non-NATO ally" and inserting in lieu
thereof "friendly foreign country".

(b) CROSS-REFERENCE CORRECTIONS. Such section is further
amended

(1) in subsection (c)(3), by striking out "subsection (d)" and
inserting in lieu thereof "subsection (f)"; and

(2) in subsection (f), by striking out "subsection (b)(3)" and
inserting in lieu thereof "subsection (c)(3)".

COAL OR COKE
Legislative Background

December 21, 1982 President Reagan signed Pub. L. No, 97-377, the FY83 DOD
Appropriations Act, containing the following section:

Sec. 778. None of the funds available to the Department of Defense
during the current fiscal year shall be used by the Secretary of a
military department to purchase coal or coke from foreign nations
for use at United States defense facilities in Europe when coal from
the United States is available.

The same provisions in Pub. L. No. 97-377 has also been contained in every DOD Appropriations
Act through FY89.

FLOATING STORAGE OF PETROLEUM
Legislative Background

98th Congress
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August 22, 1984: President Reagan signed Pub. L. No. 98-396, the FY84 Second Supplemental
appropriations Act, containing the following section:

CHAPTER III

DEPARTMENT OF DEFENSE - MILITARY

General Provisions

None of the funds available to the Department of Defense
may be used for the floating storage of petroleum product except in
vessels of or belonging to the United States.

101st Congress

Pub. L. No. 101-511 -Nov. 5, 1990

Sec. 8020. None of the funds available to the Department of
Defense may be used for the floating storage of petroleum or
petroleum products except in vessels of or belonging to the United
States.

The same provision has appeared in every DOD Appropriations Act from FY85 through FY92.

CARBONYL IRON POWDERS

Legislative Background

101st Congress

Pub. L. No. 101-511, §835 Nov. 5, 1990

(a) LIMITATION. Section 2507 of title 10, United States Code, is
amended by adding at the end the following new subsection:

"(e) CARBONYL IRON POWDERS.(I) The Secretary of Defense
shall require that only domestically manufactured corbonyl iron
powders may be used in a system or item procured by or provided
to the Department of Defense.

"(2) The Secretary of Defense may waive the restriction required
by paragraph (1) if the Secretary certifies that such a restriction is
not in the national interest.

"(3) After September 30, 1994, the Secretary may terminate the
restriction required under paragraph (1) if the Secretary determines
that continuing the restriction is not in the national interest.
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"(4) In this subsection:
"(A) The term 'domestically manufactured' means

manufactured in a facility located in the United States or Canada by
an entity more than 50 percent of which is owned or controlled by
citizens of the United States or Canada.

"(B) The term 'carbonyl iron powders' means powders or
particles produced from the thermal decomposition of iron penta
carbonyl.".

(b) EFFIEcVE DAn. Section 2507(e) of title 10, United States
Code, as added by subsection (a), shall apply with respect to
systems or items procured by or provided to the Department of
Defense after the date of the enactment of this Act.

102nd Congress

Pub. L. No. 102-190, §835

Section 2507(e) of title 10, United States Code, is amended
(1) in paragraph (1), by striking out "The Secretary" and

inserting in lieu thereof "Until January 1, 1993, the Secretary";
(2) by striking out paragraph (3);
(3) in paragraph (4)(A), by striking out "by an entity" and

all that follows and inserting in lieu thereof a period; and
(4) by redesignating paragraph (4) as paragraph (3).

BALL BEARINGS AND ROLLER BEARINGS

102nd Congress

October 22, 1993: President George Bush signed Pub. L. No. 102-484, the Defense
Authorization Act of 1993 with the following section.

Sec. 833. During fiscal years 1993, 1994, and 1995, the Secretary
of Defense may not procure ball bearings or roller bearings other
than in accordance with subpart 225.71 of part 225 of the Defense
Federal Acquisition Regulation Supplement, as in effect on the date
of the enactment of this Act.

RESTRICTION ON PURCHASE OF SONOBUOYS

102nd Congress

October 22, 1993: President George Bush signed Pub. L. No. 102-484, the Defense
Authorization Act of 1993 with the following section
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(a) In general.-. Section 2534 of title 10, United States Code, as
redesignated by section 4202(a) and as amended by section 831. is
further amended by adding at the end the following new subsection:
"(f) SONOBUOYS - (1)The Secretary of Defense may not procure
a sonobuoy manufactured in a foreign country if united States firms
that manufacture sonobuoys are. not permitted to compete on an
equal basis with foreign manufacturing firms for the sale of
sonobuoys in that foreign country.

"(2) The Secretary may waive the limitation in paragraph
(I) with respect to a particular procurement of sonobuoys if the
Secretary determines that such procurement is in the national
security interests of the United Sta'ces.

"(3) In this subsection, the term 'United States fim' has the
meaning given such term in sectioln 2532(d)(1) of this title."
(b) Effective Date.- Subsection (f) if section 2534 of Title 10
United States Code, as added by subsection (a), shall apply with
respect to solicitations for contracts issued after the expiration of
the 120 day period beginning on the date of the enactment of this
Act.
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C.3. Table of Congressionally Mandated Domestic Source Restrictions

CONGRESSIONALLY MANDATED DOMESTIC SOURCE RESTRICTIONS
Restrictionstreferenee

Comments AmendmentlsChanges Nature of Restriction Exemptionh/Walvers OSD Comments
Transportation by ocean 19611-Deflnitlon of Precludes transport of None stated. Presidential T1he restriction has not
Vessels: 33 Stat. 118 privately owned U.S.-flag Army, Navy, Air Force, waiver ba"e on been evaluated to
(Cargo Preference Act of commercial vessels or merchant marine unreasonable costs.tIn determine Its Impact on
1904) (1904-Present) added. supplies by other than 1985, Presidential waiver DoD and U.S. Indistry.
W0 usc 2631 U.S. vessels authority was delegated
(See ahoo 46 USC App. to the Secretary of
1241) ________ _______ Defense (SeeDel).)

Food and clothing: 1952-Fabrcs added. Restricts DoD SecDef may waive on the In cases where DoD
(Berry Amendment) 1972-SpecIalty metals procurements to U.S. hasis of a determination demand is a very small
PL.77-29 (1941) Fabrics added, sources. $25,000 that satisfactory quality part of industry
PL.82-488 (1952) 1976-Stainless steel threshold. and quantity are not shipments, broadly based

flatware added by P1.94- available In the United restrictions do not
Specialty metals: PL92- 212; threshold established States, Small purchases protect either total U.S,
570 (1972) at $10,000 by P1.94-419. under $25,000; Items for Industry or specific DoD)

197'1-Walver authority use outside the US,; Items,
Hand/measuring tcols,. added for specialty domestic non-availabIlity;
ML97-377 (1982-Present) metals and chemical specially metals and

warfare protective chemical warfare
clothing, protectve clothing
1982-Hand/meaurInS purchases when necessary
tools added, to comply with Inter-
1988-Threshold Increased national agreements and
to $25,00() by PLIOO- approvedl defense
463. programs, or to promote

RSI with NATO and
______ _____Israel.

Construction of major 1982-Waiver authority Restricts construction of None stated. President Consideration has not
components of the hull added by PL97-252. vessels for any of the nmay authorize exceptions been given to exempting
and super-structure of 1987-RovIsed by P1.100- Armed Forces or Coast for national security non-critical vessels.
naval vessels: (Burns- 180 to include all Dl)o Guard to domestic purposes with notice to
Tollefson Amendment) vcssels, not juet naval shipyards. Congress.
PL.88-446 (1964-Present) vessels,

19811-Coast Guard vessels
added to restriction by
P1.100-448.

Carbonyl Iron p.owders: None. Restricts DoD SecDef may waive if the See DFARS 225.7014,
10 USC 2507(e) Procurement to U.S. restriction is not In the
[Restriction expires after sou(rces. ntationall interest.
Jan. I, 19931 ___________

Ball hearing and roller None. During PY93-95 SecDef See DFARS exceptions No comment.
bearings: must provide ball and for small purchase and
PLIO2-484, § 832 roller bearings In conmmercial products.

accordance with DFARS
SubPart 225.21

Sonohuoys: None. Restricts sonobuoy SecDef may waive if in No comment,
M102-484, § 833 procurement from fireign national security interests.
10 USC 2507(g) countries which

discriminate against U.S.
_________________ _________________sonbuoy manufacturers.
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CONGRESSIONALLY MANDATED DOMESTIC SOURCE RESTRICTIONS
Restrictions/Preference

Comments Amendments/Changes Nature or Restriction Exemptions/Waivers OSD Comments

Multipasscniler motor None. Prohibits purchasing, Nonse stated. (See The DFAI&S authori-zes
vehticles (buscs): leasing, rental or other cmmnents.) Secflef Is the head of the
PL90.5(X) (1968.Pr~entm) procurement of foreign authorized by regulation contracting activity
10 USC 250(a) buses. exceptions to ensure (I4CA) to make

purchases do not result in "exceptions" for urgenst
uneconomical reqtirements for periods
procusrement that not to exceed time
adversely effect U.S. required for procuremen,
naticniii Interests, or delivery of U.S.

buses; when necessary
to meet special but
nonrecurring
requirements; when
foreign buses are
available at no direct or
Indirect procurement
cost to the United States

R&D contracting: (Bayit None. Prohibits contracting with None Stated. When a U.S. and foreign
Anmcndment) foreign sources for R&D No stated waiver moui cc are considered
PL 92-570 (1972. In connection with authority, equally competent the
Present) weapon systems and contracting officer must

inilitary equipment when determine which source
a U.S, source is equally will provide required
conmpetent and can offer services at the lower
lower pricer,, estimated cost. This is

tantamount to full and
__________________________________ _________________open competition,

Transportation by air 1980-Bxcmption provided Prohibits oversAsm Restriction does not The restriction has not
carriers,: undcr bilateral or transportation of apply if U.S. carriers are been evaluated to
PL 93.623 (1975. multilateral air transport Government-financed not available. (Also see determine its impact on
Present) agreementsi with foreign passengers and cargo by changes.) DoD and U.S. Industry.

governments If the other than U.S. air
agreement (1) Is carriers.
consistent with
iriternationai aviation
policy and (2) provides
for exchange of similar
rights wid benefits.

Adznini %tratilvc motor 1982-Added exemption Restricts procurement of 1. Contracts less than The restriction does not
vehlides: for agreements with FROI, vehicles to U.S. and $50,"1X; apply to pilor contracts
PL 97-114 (1981-1989) UK and Italy if vehicles Canada unless contractor 2, Contructs specifically under agreements to)

procured are standardized selected through authorized by law; support U.S. forces In
or interoperable withi competitive bidding; 3. Vehicles used overseas Europe, but the SecDef
those of host country. reciprocal for security, intelligence, may not enter Into,
1987-Added distinctions access/opportunity to and crliminal Investigative renew, or extend such
for vehicles timed in U.S. compete are required for operationsm. agreements during the
and overseas and vehicles used overseas. SecDcf and Service restricted period unless
provided a tennlnatlon Scecrtaries may waive the agreements include
(late of' 30) September restriction it required this restriction.
19K9. vehicles arc not available

in sufficient quantity/
satisfactory quality fronm
the U.S. or Canada.
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CONGRESSIONALLY MANDATED DOMESTIC SOURCE RESTRICTIONS
RestrictIons/Preference

Comments Amendments/Changes Nature of Rutriction Exemptlou/Walvers OSD Comments

Aircraft ejection seats: Original restriction Restricts DoD Restriction does not OrigirnW restriction was
PL 97-377 (1982-1989) suspended F/A-18 procurement to U.S. and apply to foreign countries inspired by cost of UK

program unless U.S. seats foreign sources whose that permit U.S. firms seat for F/A-IS
were installed. In FY84, governments provide access to their seat compard to U.S.
PL 98-212 substituted a reciprocal market access procurements. Since candidate seat and
reciprocity restriction to U.S. firms. FY85, restriction applies concern about U.S.
applicable to all U.S. seat only to ejection seats industry/jobs.
procuroments. installed in U.S. produced

aircraft,
No stated waiver
authority.

Large-caliber cannon 1986-For fiscal year after Precludes transfer to a Transfer to friendly The restriction Is
production technology: FY86, exemptions were foreign country of countries permitted If the controversial because it
(Stratton Amendment) allowed (as stated) that technical data for a technology Is not unique, affects International
PL97-114 were not Included In the. defense item if transfer preserves ansmnents cooperation
PL99-661 (1982-Present) original restriction, manufactured In a U.S. production base of the programs.
10 USC 4542 1990-transfers to arsenal or assistance to a U,S, arsenal, and if

"friendly foreign foreign country in SecDef enters into a
counties" permitted, producing such items, coprotkction MOU

circumscribing third-
country transfers, Any
third-country transfers are
subject to Presidential
certification of
compliance with the
Armu Export Control Act
and beneficial Impact on
U,S, production base for
cannon.
No stated waiver
authority. Secretary of
the Army determines
exemptions on a case-by-
cuse basis with strict
requirements tv report to
the Congress,

Coal or coke: (for use at None, Prohibits purchases of Restrictloa does not The restriction has
Do)D facilities in Europe) coal from non-U,S, apply If U.S. coal or coke caused concern In the
PL97-377 (1982-Present) suppliers, are not available. U.S. about high overseas

No stated waiver shipping costs and In
authority. foreign countries about

U.S, "dirty coal."

Air Circuit Breakers: (for None. 50% components test for Exemnption for spares and No comment.
naval vessels) US. manufacture, repair parts,
10 USC 2507(0)

Floating storage of None. Restricts floating storage None stated, No stated The restriction has not
petroleum: of petroleum except In waiver authority, been evaluated to
PL 98-396 (1984- U.S. vessels, determine Its Impact on
Present) I DoD and U.S. Industry.
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CONGRESSIONALLY MANDATED DOMESTIC SOURCE RESTRICTIONS
Restrictions/Preference

Comments Amendments/Changes Nature of Restriction Exensptlene(Walvers OSD Conmments
120mm mortars and None, Restricts DoD Not applicable for The restriction duplicates
120mm mortar procurement to U.S. mortars or ammunition the provisions or the
ammunition: sources. required for testing mid Arsenal Act of 1950, as
PL99-190 (1985-Present) evaluation, type amended, which requires

classification, or the Secretary of the
equipping the Army's Army to purchase
Ninth Infantry Division supplies from U.S
(Motorized). arsenals,
No stated waiver

__________________ __________________authority. __________

RDT&E contracts for the None. Restricts SDI RDT&E to Exempts foreign contracts DFARS permits head of
SDI program: U.S. sources. performed In the U.S. contractnj activity
PL 100.180 (1985- and contracts for certification that
Present) antiballistic missile RDT&E cannot be

systems, or contracts competitively performead
where foreign by a U.S. firm at a price
govemnment/firm share equal to or lest than that
substantial costs, of a foreign firm.
SeoDef may suspend
temporarily If he certifies
to Congress that nto U.S.
firm can perform such
RDT&E at equal or less
cost,

Repair and maintenance 1993-PLI02-494, 01012, Prohibits overhaul, repair, Waiver authority for Other lternkatdves,
of naval vessels: provides that U.S. and maintenance of U.S. voyage repairs and Including an Industry
PL99-391 (1986-Present) homeported vessels nsay homeported naval vessels exemption for Inflatabie action plan and
i0O USC 7300 not engage in foreigin in foreign-owned bouts, Incentives for

repairs during 15 months shipyards, modernizAtion and
prior to return to U.S, restructuring have not

been considered.

Machine tools: 1988-For FY89 (PL IOW- Restricts DOD None stated. May be DOD's share of U.S.
(Mattingly Amendment) 463), the restriction was procurement of selected waived on eme-by-case market In limited (about
PL 99-591 (1986-87) expanded to include 24 machine tools In 24 basis by Service 10%). A "Domestle
PL 100-202 (19117-88) tuachino tool FSCs. Federal Supply Classes Secretary If adequate Action Plan' to
PL 100463 (19H8-91) (1480) to U.S, and domnestic supply of revitalize U.S. machine

Canadian nmanufacturers machine tools Is not tool Industry, by
($cc alo certain values and applies to machine available to meiet DOD direction of the
and machine toois tools ror use In DOD- needs on a tinely basis. President, has been
below), owned or controlled implemented by the

facilities, Department of
Commerce with DOD

_________________ _________________input,

Anchor chain and PLIOO0-202 restricted Restricts DoD None staled, Service The restriction has
nmooring chain: purchases to domestic pRocurement to U.S. Secretary responsible for caused a Canadian
PLIOI-51 1 (1987- (U.S. and Canadian) sources omly.(See procurement may waive manufacturer to open a
Present) suppliers; OSD-imposed changes.) If DoD) requirements plant in time United
PLI00-463 (for FY89) restriction OFARS cannot be met on a States, and triggered

Subpart 225,7, timely basis fromi U.S. protests by reciproca
sources. MOU countries, since

mooring chain Is not a
mnobilization item,
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CONGRESSIONALLY MANDATED DOMESTIC SOURCE RESTRICTIONS
Rut, letlonlPrrence

Comments Amendmnents/Charnip Nature of Restrlestiin Exemptlions/Wiavers OSD Comments

Certain chemical None. Restricts DOD procure- None stated. May be To avoid the restriction,
weapons antidote: ment of antidote In waived if the Se.Def a Dutch firm has begun
PL 100.ISO (1Q87- automatic injectors (and through the Under production of injectors
Present) components) to U.S. Secretary of Defense for and antidotes in the
10 USC 2507(b) compaides that a•r DOD Auquisititot, determineb United States.

Industrial Preparedness that an additional source
Planning (IPP) produces Is critical to U,S. national
(and other conditions), security.

Supercomputers: FY88 f"nds may be Restricts Army None stated, May be No comment,
PL 100-202 (1987) obligated only for system procurement to US. waived if SecDef certifies

competitively selected for to Congress that foreign
sources, Installations at acquisition is necessary
academic institutions, to acquire capability not

available from U,S.
manufacturers.

PAN carbon fibers: None. Requires that 50% of No stated exemptions or Annual goals to achievw
PL 100-202 (1987. DOD requirements be waiver authority, requirements are: 15%
Present) procured from domeitic of total DOD

sources by 1992, requirements by 1988-
89, 20% by 1990, 25%
by 1991, aid 50% by
1992,

Cearain valves and None, Restricts DOD None stated, May be The FY89 DOD
machine tools: procurement of certain waived by SecDef under Appropriations Act
PL 100-456 (1988- valves (2 FSCs) and an,- of six circumnstances: (PL100.463) continued
Present) machine tools (24 FSCs) unreasonable cost or the machine tool
10 USC 2507(d) to U.S. and Canadian delay; U,S, producers not restriction of the FY87

manufacturers, Renewed Jeopardized by foreign and FY88 appropriations
effective through FY96, country and that country wats (PL99-591 and PL

provides reciprocal 100-202), and expanded
access; satisfactory qual- the restriction by adding
ity Items are not available three now FSC codes to
from US, or Canadian correspornd to the FY89
sources; restriction Authorization Act (PL
impedes cooperative pro- 100-456), but did not
granv with a foreign alter the waiver
country and that country authority, Therefore the
provides reciprocal two current statutory
gmcess; procurement Is restrictions (PL 100-456
less than $25,000 and and PL 100463) are not
small purchase In full agreement,
procedures are used; or
restriction would result in
a sole source for the item
in the U.S. or Canada,

Night vision image None, Restricts DOD Exception where: (a) No conmment,
intensifier tubes and Procurement of 2nd and inadequate domestic
devices: 3rd generation night supplies are available to
PL 101-165 vision devices uiless meet DOD requirement

manufactured In U.S. or on a timely basiss; and (b)
Canada. a certification to

Congress of such an

acquisition for national
security purposes,
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APPENDIX D

STATUTORY EXEMPTIONS FOR COMMERCIAL ITEM CONTRACTS

In the early stages of drafting the proposed commercial item statute discussed in Chapter 8
of this Report, the Panel became aware of general complaints that existing statutes and
regulations hindered the acquisition of commercial items because they imposed requirements on
vendors of those items that were inconsistent with typical commercial practice and could not be
implemented for Government contracts at all or only at a cost disproportionately greater than the
profits to be made, In response to these complaints, the Panel's commercial items working group
contacted DOD and industry for specific examples of statutes or regulations which should be
modified to facilitate commercial item acquisition. Ultimately, the Panel obtained a number of
lists of regulations, statutes, and Executive Orders, from which it created the omnibus table set
out in this Appendix. Much of this material had been gathered by DOD and industry at the time
of the Defense Management Review or at the time DFARS Part 211 was being debated. In
general, the lists focused on regulations rather than statutes. Supporting materials related to each
statute and Executive Order in the table -- including the statute itself, related regulations, and any
recent commentary -- were collected and placed by the staff into a five-volume compendium.

The omnibus table was then distributed to each Working Group. The Working Group to
which a statute had been assigned for general analysis was asked to review the statute with
specific reference to whether or not the statute placed a burden on the acquisition of commercial
items sufficient to justify an exemption for comnmercial item contracts, If a Working Group
recommended an exemption, that recommendation was taken to the Panel as a whole for decision.
A reduced table was prepared, which was reviewed during the final drafting of the Report for
consistency with the Panel's other recommendations. The Panel's recommendations on
exemptions were also circulated to interested parties for comment and were debated at a number
of Panel meetings at which the public was invited to participate in the discussions. The table set
out in Chapter 8 of the Report contains the Panel's final recommendations on statutory
exemptions required to remove burdens to the acquisition of commercial items, So that others
may make their own judgment about statutes for which an exemption may be required, the Panel
is publishing in this Appendix the omnibus table from which its analysis began.

In addition, in the course of reviewing the oninibus taHe, it became apparent that a statute
itself might not require an exemption, but that regulations based on the statute did not adequately
account for commercial item contracts. Certain Executive Orders were also identified as
imposing significant burdens, Because the mandate of the Panel is to review statutes, not
regulations or Executive Orders, the final table in Chapter 8 is limited to statutes for which an
exemption is required. So that the Panel's work will not be lost, the omnibus table set out below
includes regulations and Executive Orders that were identified to the Panel as barriers to
commercial item acquisitions. The Panel has taken no position on whether the regulations or
Executive Orders should be revised,
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Omnibus Table Of Laws, Regulations And Executive Orders
Identified As Potential Barriers To Commercial Item Acguisition

Statute Regulations Description of Statutes and Reasons for Commercial Item Exemption
Based on Regulations
Statute

10 U.S.C. § 52,203-3 Prohibition on gratuities. N4one, Termination provision is similar
2207 Requires clause permitting to common law remedy; exemplary

termination of contract obtained damages seent extreme, but punitive
through bribe, gift, or gratuity; damages In similar amounts might be
provides for exemplary damages available at common law,
In an amount equal to 3 to 10
times actual damages,

10 U.S.C. § 252.219-7001 Small business set-asides, None, Set-asides at the prime contractor
2301 note level are not a problem for commeivial

contracting.
10 U.S.C. § 252.211-7010 Truth in Negotiation Act Proposed 2xxS provides an additional
2306a .7011; (TINA); Price reduction for source of authority for pricing purchases

52.215-22; defective cost and pricing data - of commercial items. Even as amended
52.215-23 - contract modifications; audit by the Panel, section 2306a is not

of cost or pricing data, adequate to provide a complete solution
for commercial items. If the Panel's
proposed section 2xx5 Is not adopted,
some other comprehensive amendment
to §2306a as currently drafted will be
required since there is little doubt that
the provisions of §2306a create the
single greatest impediment to the
purchase of commzrcial items,

10 U.S.C. § 252,232-7006 Permits contracting officer to None,
2307(e) reduce or suspend advance and

progress payments upon
suspicion of fraud,,

10 US.C. § 52.213-1; Examination of books and Proposed section 2xx5(d) is intended to
2313 52,215-2 records of contractor by DOD. provide the Government's exclusive

audit right under a contract, See the
discussion of section 2xx5(d) in Chapter
8 for the rationale.
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10 U.S.C. § 252.211-7015 Righis in technical data and The requirements of this statute are
2320-2321 through -7017 computer software; validation of inconsistent with normal commercial

proprietary data restrictions, practices on data rights, The Panel has
proposed specific amendments to section
2320 to deal with this problem.

10 U.S.C. § Set-asides for section 1207 None, Set-asides at the prime contractor
2323 entities, level do not create any problem,
10 U.S.C. § 252,231-7001 Allowable costs under defense The Panel has recommended that the
2324 contracts; prescribes cosr ti~at detailed provisions on cost allowability

may be incurred in overhead contained in this section be repealed
pools: Penalties for unallowable since they have been implemented in
costs. regulation for many years, If thits course

is adopted, there is no need for an
exemption., In addition, because the
Panel has recommended that commercial
items bo purchased solely under fixed
price contracts, this section will have
little or no applicability to commercial
items as proposed. Should flexibily
priced contracts be used to purchase
commercial items, commercial sellers
might have to be exempted from the
deatled cost principles contained in this
section because it would require changes
to a commercial seller's established
accounting system,

10 U.S.C. 252,209-7001 Requires prime to make None, The Panel did, however,
2327 disclosure of ownership or recommend repeal of this provision, See

control by a foreign government generally Chapter 7 of the Report,
that supports terrorism;
prohibits prime contracts with
companies owned or controlled
by such sovernments.

10 U.S.C. § Part 217,7300 Requires seller to mark supplies Section 2384(b) contains an exemption
2384(b) with name of seller, National for items sold under the market or

Stock Number, and contractor catalog price exemption in TINA. This
part number; if seller Is not the is not broad enough to accommodate all
manufacturer, statute requires commercial items, so that an exemption
item to be marked with name of in section 2384(b) Is required to
actual manufacturer. There is implement the Panel's commercial item
an exemption for commercial approach and such an amendment has
items purchased competitively been recommended by the Panel, If
or at an established catalog or 2384(b) is amended as proposed then
market price, there Is rno need for an exemption,

10 U.S.C. § 52,209-5, -6 Prohibits prime contractor form Prohibition on doing business with
2393 useing debarred or suspended debarred or suspended prime contractors

subcontractors, does not create a problem. A
commercial seller will often have
established its sources of supply and
subcontractors prior to sale to the
Government, Therefore, exemption from
subcontractor approval provisions is

I required.
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10 U.S.C. § 252.203-7000 Prohibition on Compensation to The Panel has recommended repeal,
2397 Former DOD Employees. Reports intended to identify employees

switching sides between DOD and major
defense firms; useless paperwork burden
in commercial context,

10 U.S.C. § 252.203-7000 Prohibition on Compensation to The Panel has recommended repeal.
2397a Former DOD Employees. Restrictions on job negotiations with

defense contractors; duplication of other
law and would unnecessarily burden
commercial practices.

10 U.S.C. § 252.203-7000 Prohibition on Compensation to The Panel has recommended repeal,
239T7 Former DOD Employees. Forbids plant representatives and senior

defense negotiators from working for
major defense firms; cost of screening for
occasional retirees would far exceed
return for comercial sellers,

10 U.S.C. § 252,203-7000 Prohibition on Compensation to The Panel has recommended repeal,
2397c Former DOD Employees, Reports and penalties for the foregoing

section 2397 restrictions would have no
independent purpose,

10 U.S,C. § 52,203.6 Prohibits primes from entering The flow.down Is not consistent with
2402 into any agreement with commercial practices, in which

subcontractor which prevents subcontractor system will be established
subcontractor from selling any before a contract is awarded. If US.
item or process directly to U.S. needs direct purchase of subcontracted

Items, let it negotiate for them, The
Panel's primary recommendationis that
this statute be repealed, _

10 U.S.C, § 252,246-7001 Major Weapons Systems, Probably not relevant to commercial item
2403 Warranty of Data; requires contracts,

primes to warrant that system
will vwork as required and be
free from defects,

10 U.S.C. § 252.215-7001 Contractor records; requires The Panel has proposed that section
2406 contractor to permit access to 2406 be repealed as part of consolidating

records relating to cost and all audit statutss into a revised version of
pricing data under covered 10 U.S.C. § 2313. If the Panel's proposal
contracts, which are major is not adopted then an exemtlon would
weapons systems contracts be required for commercial items.
where 10 U.S.C. § 2306a is
applicable.

10 U.S.C. § 252,203-7001 Prohibition of employment of Commercial sellers should be ible to
2408 persons convicted of fraud, utilize their established employees in

performing Government contracts,
There is no reason to burden commercial
sellers with need to screen employees
when they get an occasional Government
contract.
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10 U.S.C. § 252,203-7003 Prohibition against retaliation None. The common law of most
2409a against employee who discloses jurisdictions makes such retaliation a

U.S. information evidencing a tort,
violation of law; applies to
contracts over $500,000;
commercial item contracts
awarded without cost and
pricing data an exempt,

10 U.S.C.§ 252,233-7000 Certification of claims and None,
2410 requests for adjustments.

10 U.S.C. § Requires SECDEF to regulate None, The statute itself creaws no
2410b contractor inventory accounting problems since it only authorizes

systems, regulations; regulations must deal
sensibly with vendors of commercial
items,

10 U.S.C. § 252.205-7000 Requires contractors to provide None,
2416 DOD names of persons

performing subcontracting, with
addreu and phone number,

10 U.S.C. § 25.1 and 25.2 DOD variant of Buy American Application of current component-
2506 Act using component test to oriented Buy American Act restrictions

Identify "American" product, to commercial buying may Irrationally
exclude items DOD wants to procure, If
Buy American Act is modified as the
Panel has recommended to include
"substantial transformation" test, then
should not be a problem. See generally
,Chapter 7 of the Report,.

10 U.S.C. § DFARS Part Section 2507 contains specific To the extent that this section requires
2507 225 U.S. source restrictions sellers of commercial Items to vary the

applicable to the acquisition of source of components, it interferes with
identified products, the ability of DOD to buy those items,

The Panel has recommended a complete
revision of this section, which would
include a repeal of most restricLtions
currently contained in section 2507.
However, an exemption is required from
the remaining restrictions, See generally
Chapter 7 of the Report.

10 US.C. § 252.247-7022, Requires transportation of items Commercial sellers should be able to
2631 -7023, -7024 by sea in US, flag vessels, utilize their established facilities,

technology, supplier networks, processes,
employees and other commercial
busines procedures in performing
Government contracts,

12 U.S.C. § 252,225-7027 Limitation on fees and sales None.
2779 commissions in sales to foreign

governments.
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15 U.S.C. § 52.219-8;-9; Subcontracting with small and There is no problem with the policy
637(d) -16; 19,705; small disadvantaged businesses; prescribed by section 637(d)(3). In

19.708; small business subcontracting negotiated procurements of commercial
226.7;252.211 plans; liquidated damages. items, the subcontracting plan mandated
..7003; -7020 Section 637(d) requires that by section 637(d)(4) may well conflict

small businesses be given with established subcontracting
"maximum practicable arrangements of the commercial supplier
opportunity" to p~aticipate in and is obviously impractical when goods
Government contracts as are sold to the Government from
subcontractors and mandates inventory, While section
that the clause set out in section 647(d)(4)(B)(iv) limits use of the clause
637(d)(3) be placed in all to situations "which offer subcontracting
contracts other than small possibilities," comments received from
purchase contracts, personal industry indicate that this exception is
service contracts, and contracts not being properly applied to exempt
to be performed outside of the even shipments of commercial Items
U. S. Section 637 (d)(4) form inventory, For the same reason,
mandates the negotiation of a commercial item contracts should be
small and minority exempt from section 637(d)(5), which
subcontracting plan in all extends the requirements in section
negotiated procurements in 637(d)(4) to contracts awarded through
excess of $500,000. Adherence competition, and section 637(d)(6) which
to the plan is policed by contains the clauses implementing
liquidated damages, There is section 637(d)(5). The Panel
no exemption for contracts for recommends, therefore, express
commercial items,. exemptions to sections 637(d)(4),

637(d)(5), and 637(d)(6) for commercial
item contracts,

15 U.S.C. § 52,220.3, .4 Preference for labor surplus area The regulations create a subcontracting
644(d), (a), contracting, Requires U,S, to obligation that is inconsistent with
and (f) give priority to small and labor normal commercial practices, in which

surplus area contractors, subcontracts are arranged well in
Subcontracting plan required advance of shipments, The regulations
for negotiated contracts over do not contain any exemption for
$500,000. commercial items. While the regulations

do not appear to be required by 15
U.S.C. § 644, the regulation writers seem
to think otherwise. To avoid any doubt,
therefore, an exemption is granted.

18 U.S.C. § 52.203-1 Prohibits contracts with None,
431 Members of Congress. Any

contract violating this clause is
ntill and void,

18 U.S.C. § 52,203-1 Punishes any official who None,
432 knowingly enters into a U.S.

contract with Members of
Congress.

18 U.S.C. § 52,215-12 Prohibits U.S, from disclosing None,
1905 trade secret information.
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19 U.S.C. § 52.225-10 Duty-Free entry. The statute does not create a problem.
1202 The regulations are intended to ensure

that the Government does not pay duties
on goods being furnished under
Government contracts. Since the essence
of a commercial item is that it is built
without regard to the ultimate purchaser,
a vendor of a commercial item will not
be able to determine when it is necessary
to obtain a duty-free certificate. The
regulations should be amended to exempt
commercial items.

19 U.S.C. § 52.225-10 Duty-Free entry. The statute does not create a problem.
1309 Implementing regulations are intended to

ensure that the Government does not pay
duties on goods being furnished under
Government contracts. Since the essence
of a commercial item is that it is built
without regard to the ultimate purchaser,
a vendor of a commercial item will not
be able to determine when it is necessary
to obtain a duty-free certificate. The
regulations should be amended to exempt
commercial Items,

19 U.S.C. § 252.225-7006, Trade Agreements Act of 1979; The Trade Agreements Act does not
2501 et seq. -7007 DOD Balance of Payment create burden for items substantially

Program. transformed in U.S. Balance of Payments
program using component test for origin
and should be revised to use substantial
transformation test, See generally
Chapter 7 of the Report.

19 U.S.C. § 52.225-10 President may grant duty-free The statute does not create a problem.
2701 et seq. entry status. Implementing regulations are intended to

ensure that the Government does not pay
duties on goods being furnished under
Government contracts, Since the essence
of a commercial item is that it is built
without regard to the ultimate purchaser,
a vendor of a commercial item will not
be able to determine when it is necessary
to obtain a duty-free certificate. The
regulations should be amended to exempt

commercial items. See generally
Chapter 7 of the Report.

22 U.S.C. § 52.225-11 Restrictions on certain foreign None.
2370 purchases. Permits embargo of

Cuba.
22 U.S.C. § 252.225-7028 Prohibits sales to countries t.,at None..
2755 discriminate on the basis of

race, religion, national origin,
or sex.
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26 U.S.C. § 52,204-3 Taxpayer identification. None. Might be a problem if regulatif iis
6050M Requires contractors to furnish require reporting of TIN of

Taxpayer Identification Number subcontractors.

28 U.S.C. § 27.203; Patent infringement, sole The Panel has recommended modifying
1498; 52.227-1 remedy against U.S,; injunctive section 1498 to permit DOD to withhold
35 U.S.C. § relief prohibited. consent to patent infringement in
283 commercial item acquisitions, but also

recommended that section 283 be
modified to preclude injunctive relief
against performance of a Government
contract even if consent is withheld,

29 U.SC. § 52.222-36 Rehabilitation Act of 1973; Commercial sellers should be able to
793 requires affirmative action for utilize their established facilities,

employment and advancement technology, supplier networks, processes,
of handicapped individuals. Act employees and other commercial
applies to companies with 50 or business procedures in performing
more employees or annual U.S. Government contracts, Especially since
contracts of $50,000 or more. discrimination against the handicapped

is prohibited for all employers under
Americans with Disabilities Act, there
should be an exemption for commercial
items.

31 U.S.C. § 52.232-23 Assignment of Claims Act; This should not be a problem, since most
203 prohibits assignment of contract commercial financing could be arranged

claims except to bona fide through an eligible financial institution
financial institution, with, if necessary, escrow arrangements,

31 U,S.C, § 52.203-11; Byrd Amendment. Probably does not apply to commercial
1352 note -12 suppliers with respect to contracts for

commercial supplies, but should be
exempted for clarity,

31 U.S.C. § 252.242-7002; Submission of commercial None. Applies only to transportation
3726 52,232-33 freight bills for audit; performed at Government expense by

Assignment of claims, carriers or freight forwarders.

31 U.S.C. § 252.211-7001 Prompt payment act. None.
3901

33 U.S.C. § Clean Water Act; prohibition None. Facility is debarred only so long
1368 against manufacturing products as it is out of compliance with Clean

in debarred facility. Water Act. Commercial vendors should
know whether any of their facilities are
debarred and whether commercial items
were manufactured in those facilities.

35 U.S.C. §§ 52.227-10 Patent secrecy order, Statute applies whether or not a
181-88 Government contract is being performed;

regulations tie to Government contracts.
Since this applies regardless of contract,
it can be applied to commercial items,
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38 U.S.C. § 52.222-35 Affirmative action for disabled Commercial sellers should be able to
4212 and VietNam Era Veterans. utilize their established facilities,

technology, supplier networks, processes,
employees and other commercial
business procedures in performing
Government contracts. In addition, this
statute has a sunset provision and will no
longer be a requirement after 1994.

40 U.S.C. § 52.222-4 Contract work hours and safety Should not be a problem because
327-333 standards act. Requires 40 hour requirements are essentially the same as

work week and 1.5 time for those under the Fair Labor Standards
overtime. Act. which applies to all U.S. companies.

41 U.S.C. 8§ 25.1 and 25.2 Buy-American Act. Application of current component-
10a-10d oriented Buy American Act restrictions

to commercial items may irrationally
exclude items DOD wants to procure. If
Executive Order implementing Buy
American Act is modified to include
"substantial transformation" test, or if
Panel substitute is adopted, then should
not be a problem, See extensive
discussion in Chapter 7 of the Report,

41 U.S.C. § 52.203-1 Members of Congress are not to None,
22 Rhare in any Government

contract, _

41 U.S.C. § 52.222-19 Walsh-Healey Public Contracts None, Panel recommends that this Act
34-45 Act of 1936. be repealed because it no longer serves a

purpose,
41 U.S.C. §§ 52.203.7 Anti-Kickback Act; prohibits While many companies may prohibit
51-58 payments to any prime or any some forms of payments by

employee of the prime; from subcontractors to employees, commcrciil
any subcontractor; violation practice typically permits some forms of
voids contract, gratuities (such as meals or

entertainment) that will be prohibited by
this law, Accordingly, it constitutes too
much of a burden for commercial seller
to "police" existing supplier networks to
ensure compliance for occasional

I Government contracts.
41 U.S.C. § 52.204-4 Contractor Establishment Code. None,
405
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41 U.S.C. § 52.230-3; -4 Cost Accounting Standards Statute establishes Cost Accounting
422 (CAS); Cost Accounting Standards Board and provides broad

Standards Board (CASB). &,uthority to Board to promulgate
regulations. 41 U.S.C. § 422(0(2)
exempts contracts and subcontracts based
on established catalog or market prices
(as defined in TINA) from CAS
coverage. This exemption should be
broadened to include commercial items
as defined in proposed section 2302. In
addition, section 422(k) should be
changed to clarify that it has no
application to contracts for commercial
Items even though such items may be
made by a company that must comply
with CAS because it furnishes CAS-
covered items as well as commercial
items. The Panel has recommended that
the CASB make these modifications
through its rule making function, since it
has authority to create classes of
exemptions, See generally Chapter 2,
subchapter 2,4, If the CASB does not
take such action, then an exemption
would be required,

41 U.S.C. § 52.203-8; -9; Procurement Integrity Act -- The certification required by this section
423 -10 Requirement for certificate of cannot be imposed without a major

procurement integrity, administrative burden of tracking all
procurement integrity restrictions, which
are totally inconsistent with commercial
practices and should not apply. The
Panle has recommended as its primary
recommendation that this statute be
repealed and replaced by totally new
language and that its fundamental
prohibition on the improper use of
private informaiton be incorporated in
this section and in 18 U.S.C. § 207. If
that proposal is adopted, there would be
no need for an exemption from eithcrt
the new section 423 or the proposed
section 207,

41 U.S.C. § 52,233-1; -17 Disputes; interest. None, The disputes procedure is not
601-13 very different from commercial

alternative dispute resolution clauses,
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41 U.S.C. § 52,223-5; -6 Drug Free Workplace Commercial sellers should be able to
701 certifications. This section utilize their established facilities,

requires employers to establish technology, supplier networks, processes,
drug-free awareness programs employees and other commercial
and to report any convictions by business procedures in performing
their employees for drug-related Government contracts.
offenses.

42 U.S.C. § Clean Air Act, None. Facility is debarred only so long
7606 as it is out of compliance with Clean Air

Act. Commercial vendors should know
whether any of their facilities are
debarred and whether commercial items
were manufactured in those facilities.

46 U. S.C. 52,247-64 Preference for U.S, flag vessels; Commercial sellers should be able to
App. 1241(b) requires 50% or more of gross utilize their established facilities,

tonnage of materials and technology, supplier networks, processes,
equipment procured under employees and other commercial
Government contracts be business procedures in performing
transported in U.S, flag vessels. Government contracts, See generally

Chapter 7 of the Report.

49 U.S.C. § 47,401; -405; Fly America Act, None, Applies only to flights paid for by
1517 52.247-63(e) US., so no interference with ordinary

(flow-down) transportation methods used by seller
except for final transportation to
Government,

50 U.S.C. 52.212-7; -8 Defense Production Act; The statute does not create a problem,
App. 2061- Defense Priority Rating System; but the flow-down requirements in the
2170 Exon-Florio Amendment. regulations may disrupt established

subcontractor systems, The ragulations
should be modified to delete the flow-
down requirement when, conumercial
items are being acquired. In addition, 50
U.S.C. § 2071(b) states: "The powers
granted in this section shall not be used
to control the general distribution of any
material in the civilian market unless the
President finds (1) such material is a
scarce and critical material essential to
the national defense . 1" This finding
has not been made to support the
regulations. See generally Chapter 7 of
the Report.

EO 10865; 52,204-2 Safeguarding of classified None.
EO 10909 information.
EO 11246 52.222-21, Certification of non-segregated None.

-22; -24, -28 facilities; Previous contract
compliance reports; Pre-Award
on-site equal opportunlty
compliance review; Equal
oppo-tunlty pre-awaid clearance

-__ _ of subcontracts,
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EO 11738 52.223-1 Clean Air and Water None.
Certification.

EO 11755 52,222-3 Conict labor. None.
EO 11758 52.222-37 Employment reports on special None,

disabled,
EO 12138 252.211-7020; Business type - Commercial None.

52,219-13 Items-, utilization of women-
_.... owned small business.

D-12



APPENDIX E

OTHER ACQUISITION STATUTES

E.1. Introduction

As indicated in the Approach section of the introduction, the Panel identified for review
over 889 acquisition-related statutory provisions with a goal to minimize the possibility of missing
any important statutory provisions. As a result of this thorough search, the Panel identified many
statutory provisions that were only marginally related to the acquisition process, Subsequently,
the Panel decided that action on these statutory provisions would not specifically promote the
objectives Congress set forth in its tasking to the Panel. Typically, these provisions did not
directly impact the buyer-seller relationship in the context of DOD procurement, Consequently,
the number of statutory provisions the Panel reviewed in depth was less than the total number
originally identified, Those statutory provisions considered outside the scope of the Panel's
charter and not subjected to a detailed review are listed in this Appendix for information, They
fell into two main categories: (1) Statutes Marginally Affecting The Buyer-Seller Relationship,
and (2) Parallel Statutory Provisions,

E.2. Statutes Marginally Affecting The Buyer-Seller Relationship

The charter of the Panel under Pub, L. No. 101-510 directed that DOD acquisition laws
be reviewed and recommendations be made to eliminate or amend any such laws that are
adversely impacting the establishment and administration of effective and efficient buyer-seller
relationships. In selecting the laws for review, the Panel determined that certain laws, originally
selected for review, did not directly impact the buyer-seller relationship. Accordingly, the Panel
decided not to review these laws in detail, Statutory provisions that fell into these categories
included (a) those that dealt with the structure of DOD organizational components, (b) those that
addressed acquisition corps issues, including training, (c) those that were related to commissary
matters, and (d) statutes that involved non-appropriated activities. In addition, statutes that dealt
with traditional supply type issues, such as cataloging, standardization, transportation,
distribution, and storage also were not reviewed, These statutory provisions are listed below by
their code citations and short titles for informational purposes only,

7 U.S.C. § 2131 Congressional statement of policy
10 U.S.C. § 131 Office of the Secretary of Defense
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10 U.S.C. § 132 Deputy Secretary of Defense
10 U.S.C. § 133 Under Secretary of Defense for Acquisition
10 U.S.C. § 133a Deputy Under Secretary of Defense for Acquisition
10 U.SC. § 134 Under Secretary of Defense for Policy
10 U.S.C. § 135 Director of Defense Research and Engineering
10 U.S.C. § 136 Assistant Secretaries of Defense
10 U.S.C. § 137 Comptroller
10 U.S.C. § 138 Director of Operational Test and Evaluation
10 U.S.C. § 139 General Counsel
10 U.S.C. § 140 Inspector General
10 U.S.C. § 141 Assistant to the Secretary of Defense for Atomic Energy
10 U.S.C. § 1621 Definitions
10 U.S.C. § 1623 Education, training, and experience requirements: general and flag officers
10 U.S.C. § 1624 Training program: Quality assurance personnel
10 U.S.C. § 1701 Management policies
10 U.S.C. § 1702 Under Secretary of Defense for Acquisition: authorities and

responsibilities
10 U.S.C. § 1703 Director of Acquisition Education, Training, and Career Development
10 U.S.C. § 1704 Service acquisition executives: authorities and responsibilities
10 U.S.C. § 1705 Directors of Acquisition Career Management in the military department
10 U.S.C. § 1706 Acquisition career program boards
10 U.S.C. § 1707 Personnel in the Office of the SECDEF and in the Defense Agencies
10 U.S,C. § 1721 Dosignation of acquisition positions
10 U.S.C. § 1722 Career development
10 U.S.C. § 1723 General education, training, and experience requirements
10 U.S.C. § 1724 Contracting positions: qualification requirements
10 U.S.C. § 1725 Office of Personnel Management approval
10 U.S.C. § 1731 Acquisition Corps: in general
10 U.S.C. § 1732 Selection criteria and procedures
10 U.S.C. § 1733 Critical acquisition positions
10 U.S.C. § 1734 Career development
10 U.S.C. § 1735 Education, training, and experience requirements for critical acquisition

positions
10 U.S.C. § 1736 Applicability
10 U.S.C. § 1737 Definitions and general provisions
10 U.S.C. § 1741 Policies and programs: establishment and implementation
10 US.C. § 1742 Intern Program
10 U,S.C. § 1743 Cooperative education program
10 US.C. § 1744 Scholarship program
10 U.S.C. § 1745 Additional education and training programs available to acquisition

personnel
10 U.S.C. § 1746 Defense acquisition university structure
10 U.S.C. § 1761 Management information system
10 U.S.C. § 1762 Report to Secretary of Defense
10 U.S.C. § 1763 Reassignment of authority
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10 U.S.C. § 1764 Authority to establish different minimum experience requirements
10 U.S.C. § 2390 Prohibition on the sale of certain defense articles from the stocks of the

Department of Defense
?0 U.S.C. § 2391 Military base reuse studies and community planning assistance

T S.C. § 2396 Advwes for pints tbr compliance with foreign laws, rent in foreign
countixs, tuition and pay for supplies of armed forces of friendly foreign
countries

10 U.S.C. § 2-451 Defense supply ,'aaIagement
10 U.S.C. § 2452 Duties of Secretury of Defense
10 U.S.C. § 2452N Duties of Secretary of Defense
10. U.S.C, § 2453 Supply catalog: distributiou and use
10 U.S.C. § 2454 Supply catalog: new or obsolete items
10 U.S.C. § 2456 Coordination with General Services Administration
10 U.S.C. § 2458 Inventory management policies
10 U.S.C. § 2482 Commissary stores: private operation
10 U.S.C. § 2484 Commissary stores: expenses
10 U.S.C. § 2485 Donation of unmarketable food: Commissary stores and other activities
10 U.S.C. § 2486 Commissary stores: merchandise that may be sold; uniform surcharges &

pricing
10 U.S.C. § 2487 Commissary stores: limitation on release of sales information
10 U.S.C. § 2.488 Nonappropriated fund instrumentalities: purchase of alcoholic beverages
10 U.S.C. § 2489 Overseas package stores: treatment of United States wines
10 U.S.C. § 2631 Supplies: preference to United States vessels
10 U.S,C. § 4536 Equipment: post bakeries, schools, kitchens, and mess halls
10 U.S.C. § 7211 Attendance at meetings of technical, professional, or scientific

organizations
10 U.S.C. § 7291 Classification
10 U.S.C. § 7291N Depot level maintenance of ships home ported in Japan (Pub. L, No. 101-

189, S.1614)
10 U.S.C. § 7297 Changing category or type: limitation
10 U.S.C. § 7523 Tolls and fares: payment or reimbursement
10 U.S.C. § 7524 Marine mammals: use for national defense purposes
10 U.S.C. § 9511 Definitions
10 U.S.C. § 9536 Equipment: bakeries, schools, kitchens, and mess halls
17 U.S.C. § 101 Subject matter & scope of copyright
17 U.S.C. § 102 Subject matter of copyright: In general
17 U.S.C. § 103 Subject matter of copyright: Compilations and derivative works
17 U.S.C. § 104 Subject matter of copyright; national origin
17 U.S.C. § 106 Exclusive rights in copyrighted works
17 U.S.C. § 107 Limitations on exclusive rights: fair use
17 U.S.C. § 108 Limitations on exclusive rights: Reproduction by libraries and archives
17 U.S.C. § 109 Limitations on exclusive rights: Effect of transfer of particular copy or

phonorecord
17 U.S.C. § 110 Limitations on exclusive rights: Exemption of certain performances and

displays
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17 U.S.C. §I 111 Limitations on exclusive rights: Secondary transmissions I
17 U.S,C, § 112 Limitations on exclusive rights: Ephemeral recordings
17 U.S.C. § 113 Scope of exclusive rights in pictorial, graphic, and sculptural works
17 TU.S.C, ý 114 Scope of exclusive rights in sound recordings
17 U.S.C. § 115 Scope of exclusive rights in nondramatic musical works: Compulsory

license for making and distributing phonorecords
17 U.S.C. § 116 Scope of exclusive rights in nondramatic musical works: Compulsory

license for public performances by means of coin-operated phonorecords
players

17 U.S.C. § 116A Negotiated licenses for public performances by means of coin-operated
phonorecord players

17 U.S.C. § 117 Scope of exclusive rights: Use in conjunction with computers and similar
information systems

17 U.S.C. § 118 Scope of exclusive rights: Use of certain works in connection with
noncommercial broadcasting

17 U,S.C. § 119 Limitations on exclusive rights: Secondary transmissions of superstations
and network stations for private home viewing

17 U.S, C. § 201 Ownership of copyright
17 U.S.C. § 202 Ownership of copyright as distinct from ownership of material object
17 U.S.C. § 203 Termination of transfers and licenses granted by the author
17 U.S.C. § 204 Execution of transfers of copyright ownership
17 U.SC. § 205 Recordation of transfers and other documents
17 U.S.C. § 301 Preemption with respect to other laws
17 U.S.C. § 302 Duration of copyright: Works created on or after January 1, 1978
17 U.S.C. § 303 Duration of copyright: Works created but not published or copyrighted

before January 1, 1978
17 U.S.C. § 304 Duration of copyright: Subsisting copyrights
17 U.S.C. § 305 Duration of copyright: Terminal date
17 U.S.C. § 401 Notice of copyright: Visually perceptible copies
17 U.S.C. § 402 Notice of copyright: Phonorecords of sound recordings
17 U.S.C. § 403 Notice of copyright: Publications incorporating United States Government

works
17 U.S.C, § 404 Notice of copyright: Contributions to collective works
17 U.S.C. § 405 Notice of copyright: Omission of notice on certain copies and

phonorecords
17 U.S.C. § 406 Notice of copyright: Error in name or date on certain copies and

phonorecords
17 U.SC § 407 Deposit of copies or phonorecords for Library of Congress
17 U.S.,C. § 408 Copyright registration in general
17 U.S.C. § 409 Application for copyright registration
17 U.S.C. § 410 Registration of claim and issuance of certificate
17 U.S.C. § 411 Registration and infringement actions
17 U.S. C. § 412 Registration as prerequisite to certain remedies for infringement
17 U.S.C. § 501 lnf'irngement of copyright
17 U.S.C. § 502 Remedies for infringement: Injunctions
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17 U.S.C. § 503 Remedies for infringement: Impounding and disposition of infringing
articles

17 U.S.C. § 504 Remedies for infringement: Damage and profits
17 U.S.C. § 505 Remedies for infringement: Costs and attorney's fees
17 U.S.C. § 506 Criminal offenses
17 U.S C. § 507 Limitations on actions
17 U.S.C. § 508 Notification of filing and determination of actions
17 U.S.C. § 509 Seizure and forfeiture
17 U.S.C. § 510 Remedies for alteration of programming by cable systems
17 U.S.C. § 601 Manufacture, importation, and public distribution of certain copies
17 U.S.C. ; 602 Infringing importation of copies or photorecords
17 U.S.C. § 603 Importation prohibitions: Enforcement and disposition of excluded articles
17 U.S.C. § 701 The Copyright Office: General responsibilities and organization
17 U.S.C. § 702 Copyright Office regulations
17 U.S.C. § 703 Effective date of actions in Copyright Office
17 U.S.C. § 704 Retention and disposition of articles deposited in Copyright Office
17 U.S.C. § 705 Copyright Office records: Preparation, maintenance, public inspection, and

searching
17 U.S.C. § 706 Copies of Copyright Office records
17 U.S.C. § 707 Copyright Office forms and publications
17 U.S.C. § 708 Copyright Office fees
17 U.S.C. § 709 Delay in delivery caused by disruption of postal or other services
17 U.S.C. § 710 Reproductions for use of the blind and physically handicapped: Voluntary

licensing forms and procedures
17 U.S.C. § 801 Copyright Royalty Tribunal: establishment and purpose
17 U.S.C. § 802 Membership of the Tribunal
17 U. S.C. § 803 Procedures of the Tribunal
17 U.S.C. § 804 Institution and conclusion of proceedings
17 U.S.C. § 805 Staff of the Tribunal
17 U.S.C. § 806 Administrative support of the Tribunal
17 U.S.C. § 807 Deduction of costs of proceedings
17 U.S.C. § 808 Reports
17 U.S.C. § 809 Effective date of final determinations
17 U.S.C. § 810 Judicial review
17 U.S.C. § 901 Definitions
17 U.S.C. § 902 Subject matter of protection
17 U.S.C. § 903 Ownership, transfer, licensing and recordation
17 U.S.C. § 904 Duration of protection
17 U.S.C. § 905 Exclusive rights in mask works
17 U.S.C. § 906 Limitations on exclusive rights. reverse engineering; first sale
17 U.S.C. § 907 Limitations on exclusive rights- innocent infringement
17 U.S.C. § 908 Registration of claims of protoction
17 U.S.C. § 909 Mask work notice
17 U.S.C. § 910 Enforcement of exclusive rights
17 U.S.C. § 911 Civil actions
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17 U.S.C. § 912 Relation to other laws
17 U.S.C. § 913 Transitional provisions
17 U.S.C. § 914 International transitional provisions
18 U.S.C. § 2 Principals
18 U.S.C. § 3 Accessory after the fact
18 U.S.C. § 4 Misprision of felony
18 U.S.C. § 792 Harboring or concealing persons
18 U.S.C. § 793 Gathering, transn.itting, or losing defense information
18 U.S.C. § 798 Disclosure of classified information
19 U.S.C. § 1202 Revised tariff schedules
19 U.S.C. § 1309 Supplies for certain vessels and aircraft
19 U.S.C. § 2112 Nontarriff
19 U,S.C. § 2242 Identification of countries that deny adequate protection, or market access

for intellectual property rights
22 U.S.C. § 2354 Procurement
26 U.S.C. § 6050A Reporting requirements of certain fishing boat operators
28 U.S.C. § 1499 Liquidated damages withheld Contract Work Hours and Safety Standards

Act
28 U.S.C. § 2671 Definitions
28 U.S.C, § 2672 Administrative adjustment of claims
28 U.S.C. § 2673 Reports to Congress
28 U.S.C. § 2674 Liability of United States
28 U.S.C. § 2675 Disposition by federal agency as prerequisite; evidence
28 U.S.C. § 2676 Judgment as bar
28 U.S.C. § 2677 Compromise
28 U.S.C. § 2678 Attorney fees; penalty
28 U.S.C. § 2679 Exclusiveness of remedy
28 U.S.C. § 2680 Exceptions
31 U.S.C. § 101 Agency
31 U.S.C. § 102 Executive agency
31 U.S.C. § 103 United States
31 U.S.C. § 1342 Limitation on voluntary services
31 U.S.C. § 1350 Criminal penalty
31 U.S.C. § 1351 Reports on violations
31 U.S.C. § 3501 Definition
31 U.S.C. § 3726 Payment for transportation
33 U.S.C. § 410 Exception to floating loose timber, sack rafts, etc.; violations of

regulations; penalty
33 U.S.C. § 901 Short title
33 U.S.C. § 941 Safety rules and regulations
40 U.S.C. § 327 "Secretary" defined
40 U.S.C. § 328 Forty hour week; overtime compensation; contractual conditions; liability

of employees for violation; withholding funds to satisfy liabilities of
employers

40 U.S.C. § 329 Contracts subject to this subchapter; workers covered; exceptions
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40 U.S.C. § 330 Report of violations & withholding of funds for unpaid wages & liquidated
damages

40 U.S.C. § 331 Limitations, variations, tolerances, and exemptions
40 U.S.C. § 332 Violations; penalties
40 US.C. § 333 Health and safety standards in building trades and construction industry
40 U.S.C. § 474,
481, and 487 Federal Property and Adndnistrative Services Act of 1949
40 U.S.C. § 471 Congressional declaration of policy
40 U.S.C. § 751 General services administration
40 U.S.C. § 757 Information Technology Fund
41 US.C. § 5 Advertisements for proposals and contracts for supplies or services for

Government departments; application to Government sales and contracts to
sell and to Government corporations

41 U.S.C. § 5a Definitions
41 U.S.C. § 13 Contracts limited to one year
41 U.SC. § 14 R.estriction on purchases of land
41 US,C. § 20a Exemption of contracts concerming national-forest lands
41 U. S.C. § 20b Exemption of leases, contracts, etc, concerning use of lands or waters

under jurisdiction of Department of Interior
41 U.S.C. § 259 Definitions
41 U, S.C, § 260 Laws not applicable to contracts
41 U.S.C. § 402 Congressional findings and purpose
41 U.S.C. § 404 Establishment of Office of Federal Procurement Policy; appointment of

administrator
41 U.S.C. § 414a Personnel evaluation
41 U.S.C. § 424 Advocate for the acquisition of commercial products
42 U.S.C, § 1651 Compensation authorized
42 U.S.C. § 2000d Prohibition against exclusion from participation in, denial of benefits of,

and discrimination under federally assisted programs on grounds of race,
color, national origin

42 U.S.C. § 2457 Property tights in inventions
42 U.S.C. § 5908 Patents and inventions
42 U.S.C. § 6686 Critical Technologies Institute
42 U.S.C. § 7401 Congressional finding and declaration of purpose
44 U.S.C. § 3901 Purpose and establishment of the Office of Inspector General
44 U.S.C. § 3902 Appointment of IG; supervision; removal
44 U.S.C. § 3903 Duties, responsibilities, authority and reports
47 U.S.C. § 305 Government owned stations
49 U.S,C, § 10701a Standards for rates for rail carriers
49 U.S.C. § 10702 Authority for carriers to establish rates, classifications, rules, and practices
49 U.S.C, § 10721 Government traffic
49 U.S.C. § 10921 Requirement for certificate, permit or licenses
49 U.SC. § 11707 Liability of common carriers under receipts and bill of lading
50 U.S.C. § 1 Trading with the Enemy Act of 1917 (Creation, purpose and composition

council)
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Pub. L. No, 98-525 § 1252 Plans for management of technical data and competition
improvements

Pub. L. No. 99-348 § 501 Military Retirement Reform Act of 1986 Creates USD(A)
Pub, L, No, 99-433 Goldwater-Nichols Department of Defense Reorganization Act of

1986
Pub, L. No. 99-440 Restrictions on foreign purchases
Pub. L. No, 99-145 IXA Defense Acquisition Improvement Act
Pub, L. No. 100-843 Contracting goal for minorities in printing
Pub, L. No, 100-463 Department of Defense Appropriations Act, 1989
Pub, L, No, 100-526 § 8125 Defense Authorization Amendments and Base Closure and

Realignment Act
Pub, L, No, 101-510 § 9087 Toshiba Corporation
Pub, L. No, 101-189 § 842 Defense Industrial Information & Critical Industries Planning
Pub, L. No, 101-189 § 851 Authority to Contract with Universe Press,
Pub, L, No, 101-189 § 1614 Depot Level Maintenance of Ships Homeported in Japan
Pub, L. No, 101-510 § 800 Advisory Panel on Streamlining and Codifying Acquisition Law
Pub, L, No, 101-510 § 822 Critical Technologies Institute
Pub, L, No, 101-510 § 922 Authorization of Pilot Program for Depot Maintenance

Competition
Pub, L, No, 101-510 § 1121 Procurement Flexibility for Small Purchase
Pub, L. No, 101-511 § 8001 Publicity
Pub. L. No. 101-511 § 8006 Exclusions of certain materials
Pub, L. No. 101-511 § 8014 Dollar limitations
Pub, L, No, 101-511 § 8017 Influencing Congressional matters
Pub, L. No, 101-511 § 8039 Monetary limitations on passenger vehicles
Pub, L, No, 101-511 § 8087 Cost studies
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E.3 Parallel Statutory Provisions

The chart below lists the statutory provisions in Title 41 that have a parallel reference in
Title 10. The Panel did not review these Title 41 statutory provisions but did recommend certain
changes to their parallel statutes in Title 10. Congress originally structured these statutory
provisions in Title 41 and Title 10 to create parallelism in civilian agency and DOD procurement.
The Panel did not make any decisions on the merits of maintaining parallelism. The Title 41
statutory provisions are listed below for information purposes. It is suggested that the
Congressional committees responsible for the oversight of federal procurement government wide
should review these Title 41 statutory provisions and determine if similar changes to those
recommended in Title 10 should also be made in Title 41.

Parallel statute

Title 41 in Title 10

41 U.SC. § 251 10 U.S.C. § 2301

41 U.S.C. § 252a 10 U,S.C. § 2303(a)
41 U.S.C, § 253 10 U.S.C. § 2304

41 U.S.C. § 253a 10 US.C. § 2305(a)

41 U.S.C. § 253b 10 U.S.C. § 2305(b)
41 U.S.C. § 253c 10 US.C. § 2319

41 U.S.C. § 253d 10 U.SC. § 2321
41 U.S.C. § 253e 10 U.S.C. § 2301(a)(4)
41 U.S.C. § 253F 10 U.S.C. § 2384(a)
41 U.S.C. § 253g 10 U.S.C. § 2402
41 U.S.C. § 254 10 U.S.C. §§ 2306, 2306(a), 2313
41 U.S.C. § 255 10 U.S.C. § 2307
41 U.S.C. § 256 10 U.S.C. § 2324
41 U.S.C. § 2.57 10 U.S.C. § 2310
41 J.S.C. § 418a 1OUSC §§2320,2321

E-9



APPENDIX F

ADVISORY PANEL SUPPORT STAFF

In addition to the Advisory Panel and the task force members, many other people
contributed significantly to this report, The Advisory Panel received outstanding support from
the following individuals who worked for or with the Advisory Panel members:

Susan Alesi Samuel J. Galbo, Jr. LtCol Sam A. Lopez
Donald D. Ashley R. David Gale Karen Marls
David Baker Scott S. Garner Alan W. Mendelsomhn
Theodore T. Belazis William C. Garvert Linda Mesaros
Stephen G, Berman Joan M. Gottfriled Pamela S. Morris
Mathew Blum E. Duncan Hamner, Jr. Taummy W. Mowen
Ross Branstetter P. David Harrington Christine C. Muth
George N. Brezna Debra B, Haworth Robert Neal
Ellen S. Brondfield Richard S. Haynes Janice M. Passo
Allan Brown Arthur H, Hildebrmidt John J, Pavlick, Jr.
Robert A. Burton Jerald Howe John A. Phillips
Robert T. Cali LTC James A, Hughes, Jr. James Recasner
Demetria T. Carter Theresa Ives Donald M. Remy
Spencer Chamblin Katharine M, Kelly Kristin Ring
Paul Cienki Mike King Rhonda L. Russ
Charles Clark Richard P. Knutsen Louis R. Sadler
William Clark Fred Kohout Edward L. Saul
Harold A. Cohen Alex Korbeck Frank Scavato
Robbrt Cooper Sophie A. Krasik David Scibetta
Carla %t Draluck George K. Krikorlan Gregroy H. Sears
Catherine Drost Peter M, Kushner Dana N. Smith
Thomas A. Duckenfield Paulette Langlas Mary C, Sullivan
Alihia Emery Douglas P. Larsen, Jr. SGT Matthew Thomas
lona E, Evans CDR Thomas N. Ledvina Joachim R. Townsend
Paul M. Fisher Robert E. Lieblich TSgt Aaron Tyndale
Susan K. Fitch Richard A. Lisker Thorras R. Ungleich
Theodore F, Fredman Richard Loeb Peter Wellington
Jerome S. Gabig, Jr. Wayne Wittig
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