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Publication of Volume 3 of the Final Report marks the culmination of more than 2 years
of stakeholder engagement and research aimed at streamlining DoD’s acquisition
process. In the Supplement to the Section 809 Panel Interim Report, published in May 2017,
the panel affirmed that meeting the agency mission should be the primary goal of DoD
acquisition. Throughout its tenure, the Section 809 Panel has remained committed to
ensuring its recommendations, including the 58 featured in Volume 3, honor that
mission-first spirit, focusing on ways to improve DoD acquisition that support
delivering lethality and sustaining technical dominance inside the turn of near-peer
competitors and nonstate actors. DoD’s acquisition system must recognize the urgency
the country faces and adopt a war footing for its acquisition system that will allow DoD
to obtain technological superiority and to sustain the technological superiority it
delivers to warfighters.

The Section 809 Panel’s Interim Report recommended modifying or eliminating statutory
and regulatory requirements to reduce the burden and improve the functioning of
DoD’s acquisition system. Congress adopted all of the statutory recommendations
made in the Interim Report in the FY 2018 NDAA.

Volume 1 of the Final Report, released January 31, 2018 introduced a concept called the
Dynamic Marketplace and contains recommendations to update the process by which
DoD acquires IT systems, streamline DoD’s auditing requirements, reduce barriers to
entry into the DoD market for small businesses, and redirect DoD’s use of small
businesses to focus on mission accomplishment. Volume 1 also contains
recommendations to update commercial buying processes, clarify the definitions of
personal and nonpersonal services, remove statutory requirements for acquisition-
related DoD offices, and repeal acquisition-related statutory reporting requirements.
Many of these recommendations were included in the FY 2019 NDAA.

Building on the panel’s commitment to proposing actionable recommendations,
Volume 2, published June 28, 2018, contained recommendations addressing the
acquisition workforce, commercial source selection, relocating the Cost Accounting
Standards (CAS) Board, increasing the thresholds at which CAS would apply to
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contracts (reducing another barrier to small business participation) and services
contracting. Volume 2 also introduced portfolio management as an approach for
addressing the sizable delays and costs caused by the current program-centric
acquisition model and continued the discussion of the Dynamic Marketplace concept.

Volume 3, the last installment of the Section 809 Panel’s Final Report, begins by providing
a process for implementing the Dynamic Marketplace. The discussion of the Dynamic
Marketplace identifies how a number of recommendations in the prior three volumes
help to streamline acquisition in the defense-unique space, but also outlines acquisition
of products and services that are readily available and readily available with
customization in the public-sector marketplace. The portfolio management approach,
tirst discussed in Volume 2, is described in detail in Volume 3 and coupled with specific
recommendations for establishing portfolio management, implementing best practices
within that framework, as well as aligning requirements management and sustainment
operations with the portfolio framework. Volume 3 continues the work in the previous
volumes related to managing the acquisition workforce, streamlining and improving
compliance, simplifying procurement, and reorganizing Title 10. It also includes
recommendations related to information technology procurement, budget reform,
government-industry interactions, data analytics, understanding the complexities of the
FAR and DFARS, and creating a center for continuing the Section 809 Panel’s
acquisition reform efforts.

The Section 809 Panel produced a total of 98 recommendations with additional
subrecommendations, (five as part of its Interim Report and 93 spread across Volumes 1,
2, and 3 of the Final Report). Without support provided by Congress, DoD, the DoD
acquisition community, and industry, the Section 809 Panel could not have produced
more than 1,000 pages of recommendation text and an additional 1,000-plus pages of
statutory and regulatory solutions for implementing the panel’s recommendations.
Because of the many individuals who spoke at panel meetings, participated in
interviews and engagement events, facilitated opportunities for site visits, offered
recommendations and suggestions, and provided peer review, the Section 809 Panel’s
body of work truly represents a collective effort from across the acquisition community.
A broad and diverse collection of acquisition team members have been key in shaping
the panel’s recommendations, which are aimed at more quickly and cost-effectively
delivering lethality, obtaining technical dominance, and sustaining technical dominance
inside the turn of near-peer competitors and nonstate actors.
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FPDS: The Federal Procurement Data System —Next Generation is the primary source for DoD prime
contract award data. FPDS is the source for much of the data cited in this report.

FPDS is a living database, updated in real time. For this reason, the same query will produce different results
when run at different points in time. In accordance with FAR Subpart 4.604(c), DoD submits an annual
certification within 120 days of the end of the fiscal year, which serves as an official statement of FPDS-
recorded contract procurement for that year. The underlying data, however, continues to change.

Charts, tables, and calculations in this report are cited with date of data extraction. Because these data
extractions occurred at various times over the course of 809 Panel research, officially certified DoD data may
differ slightly from the data in this report.
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Volume 3 of the Final Report represents the culmination of more than 2 years of collective brainstorming,

engagement, and intense research about how to change defense acquisition from an outdated,
industrial-era bureaucracy to a more streamlined, agile system able to evolve in sync with the speed of
technology innovation. The Section 809 Panel has recommended both evolutionary and revolutionary
changes. The panel’s recommendations, in part, will allow DoD to make purchases in a manner similar
to the way private-sector businesses do—which is difficult, and in some cases impossible under the
current acquisition system. If implemented, these recommendations would reduce barriers that deny
DoD timely access to innovative technology and creative solutions from nontraditional companies and
bridge the technical superiority gap that is beginning to develop today between the United States and
near-peer competitors and nonstate actors.

To defend against potential enemies, DoD must move to a war footing approach for acquiring and
delivering capabilities to ensure warfighters have the tools they need. The DoD acquisition system’s
ability to meet threats that exist today is questionable. DoD lacks flexibility the nation’s near-peer
competitors have, limiting its ability to field innovative solutions before potential adversaries do. In
deliberating its recommendations, the Section 809 Panel considered ways in which DoD still uses Cold
War-era approaches while operating in a cyber-war-era society.

The 58 recommendations (and associated subrecommendations) in this volume add to the
35 recommendations (and associated subrecommendations) released in Volumes 1 and 2 of the Final
Report and the five recommendations put forth in the Supplement to the Section 809 Panel Interim Report.
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It has been no small task to tackle the formidable challenges facing the United States as it strategizes
how best to defend its citizens and interests when the pace of technological change dramatically affects
the nature of the threats the nation faces and the capabilities at its disposal. Ultimately, the Section 809
Panel aimed to make recommendations that allow DoD to deliver and sustain technologically superior
capability inside the turn of near-peer competitors and nonstate actors.

SECTION 1: MARKETPLACE FRAMEWORK

Operating in a complex security environment with rapidly changing technology, the defense
acquisition system must deliver a wide variety of warfighting and combat support capabilities as
efficiently as possible. Not all capabilities are acquired in the same way, and DoD must adjust its
acquisition processes to meet the demands of the diverse markets in which it operates. The Volume 1
Report introduced a framework for optimizing how DoD operates across this dynamic marketplace.
The Volume 2 Report further refined the Dynamic Marketplace Framework into three capability lanes
and introduced the Section 809 Panel plan to develop the framework’s concepts into procedures and
policy recommendations. DoD must be able to rapidly buy cutting-edge innovation for warfighters to
use in addressing emerging threats.

The Dynamic Marketplace Framework is shaped by dividing what DoD buys into three categories.
Defense-unique development includes DoD-financed development, either to repurpose a readily available
product or solution or to develop a new product or solution, to deliver a defense-unique capability.
Readily available includes any product or service that requires no customization by the vendor and can
be ordered directly by customers, to include products and services that only governments buy. Readily
available with customization includes products and services that are sold in the private sector for which
customization, consistent with what is offered to existing private-sector customers, is necessary to meet
DoD’s needs.

As set forth in the Volume 1 and Volume 2 Reports, reform is required for all three market segments in
the Dynamic Marketplace Framework. Many of the recommendations in the preceding volumes, as
well as in Volume 3, address issues related to defense-unique acquisition, as outlined in Section 1. For
those items that can be purchased without development on DoD’s part, Section 1 puts forth a plan for
purchasing products and services that are readily available and readily available with customization.
This approach will facilitate acquiring the most up-to-date products and services in the least amount of
time possible from the open, accessible marketplace, including nontraditional and other private-sector
suppliers.

= Rec. 35: Replace commercial buying and the existing simplified acquisition procedures and
thresholds with simplified readily available procedures for procuring readily available products
and services and readily available products and services with customization.

SECTION 2: PORTFOLIO MANAGEMENT FRAMEWORK

Portfolio management is a disciplined process that helps organizations optimize investments by
prioritizing needs and allocating resources. Through portfolio management, all of an organization’s
product investments are addressed at an enterprise level, rather than as independent and unrelated
projects or activities. In a threat environment that is increasingly dynamic and complex, defense
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acquisition must deliver capabilities in an equally dynamic and effective way, and moving from a
program-centric model to a portfolio-based model would meet this objective. DoD has previously
struggled to adopt and implement the best practices of portfolio management. The main challenges to
DoD transitioning to portfolio management include a fragmented governance structure, a lack of
sustained leadership and policy, and a perceived lack of decision-making authority delegated to the
appropriate level.!

Section 2 addresses all three of these challenges in its recommendations to establish an enterprise
portfolio execution framework first introduced in the Volume 2 Report. The recommendations in this
section offer a comprehensive, robust solution set for DoD portfolio management, expanding on
portfolio best practices outlined by the Government Accountability Office (GAO). Section 2 provides
specific recommendations related to a portfolio management framework at the enterprise and
execution levels, including portfolio best practices. It also addresses a portfolio view for requirements
and professionalizing the requirements management (RM) workforce, as well as establishing a
sustainment program baseline and addressing issues related to sustainment funding.

* Rec. 36: Transition from a program-centric execution model to a portfolio execution model.

* Rec. 37: Implement a defensewide capability portfolio framework that provides an enterprise
view of existing and planned capability, to ensure delivery of integrated and innovative
solutions to meet strategic objectives.

* Rec. 38: Implement best practices for portfolio management.
* Rec. 39: Leverage a portfolio structure for requirements.
* Rec. 40: Professionalize the requirements management workforce.

= Rec. 41: Establish a sustainment program baseline, implement key enablers of sustainment,
elevate sustainment to equal standing with development and procurement, and improve the
defense materiel enterprise focus on weapon system readiness.

* Rec. 42: Reduce budgetary uncertainty, increase funding flexibility, and enhance the ability to
effectively execute sustainment plans and address emergent sustainment requirements.

SECTION 3: IT PROCUREMENT

Due to the limited interaction between commercial and DoD information technology (IT) markets, the
two now operate at substantially different paces of technological advancement. Because the commercial
IT market has outpaced the DoD market for decades, DoD regularly acquires outdated and inferior
technology, often at higher prices and slower rates. DoD’s slower acquisition pace has a direct effect on
warfighting capability in a defense era defined by technological edge. Warfighters, and their support
commands, are often operating with less functionality and at higher operating costs. This market

1 GAO, Weapon System Acquisitions: Opportunities Exist to Improve the DOD’s Portfolio Management, GAO-15-466, August 2015,
Highlights, accessed November 26, 2018, https://www.gao.gov/assets/680/672205.pdf.
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segregation is caused by the vastly different way in which DoD and the wider federal government
acquire IT. Rather than operating in the private-sector market of readily available options, DoD often
creates detailed, intricate and unique requirements for its IT systems and services.

DoD must acknowledge its acquisition system suffers from processes and procedures that are obsolete,
redundant, or unnecessary and work to move quickly enough to keep pace with private-sector
innovation. The recommendations in Section 3 offer strategies for transforming DoD’s IT acquisition
from both the top down and bottom up. Strategic revisions to how DoD understands and acquires IT
are integrated with smaller-scale changes that restore efficiency to routine processes that have become
bogged down by layers of bureaucracy. None of the actions recommended in Section 3 alone will solve
the challenges associated with IT market segregation; however, together they offer a series of changes
that can better align DoD acquisition with private-sector practices. Allowing DoD to buy in a manner
similar to private-sector companies will reduce barriers to sellers in the marketplace.

* Rec. 43: Revise acquisition regulations to enable more flexible and effective procurement of
consumption-based solutions.

* Rec. 44: Exempt DoD from Clinger-Cohen Act Provisions in Title 40.

= Rec. 45: Create a pilot program for contracting directly with information technology
consultants through an online talent marketplace.

SECTION 4: BUDGET

In a very real sense, DoD must move to a war footing to maintain technological dominance—
competitors already have —yet the budget-related issues described in Section 4 hamper efforts in that
regard. Delivering capability to warfighters depends on integration of the budgeting process and
authorization and appropriation of funds. The ongoing unreliable availability of new-start funding
from fiscal year to fiscal year puts DoD’s mission at risk. Secretaries of Defense perennially identify this
unreliability as the biggest risk to the nation’s defense. Current rules limit the flexibility of DoD’s
acquisition workforce in dealing with the realities of the marketplace such that near-peer competitors
and nonstate actors have a decided innovation advantage.

Section 4 contains recommendations intended to reduce inefficiency and dysfunction in the defense
acquisition system’s budget formulation and appropriations processes; however, the section does not
include specific reforms to the planning, programming, or budget formulation processes. Instead,
overarching goals of these recommendations include empowering DoD managers to reallocate
resources between programs as needed; flowing down decision authority to the lowest possible levels;
eliminating or mitigating some of the perverse incentives that exist in fiscal law; and mitigating the
harmful effects of late funding on DoD acquisition programs.

* Rec. 46: Empower the acquisition community by delegating below threshold reprogramming
decision authority to portfolio acquisition executives.

* Rec. 47: Restore reprogramming dollar thresholds to match their previous levels relative to
inflation and the DoD budget.
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* Rec. 48: Increase to 50 percent the lesser of 20 percent restriction that creates artificially low
reprogramming thresholds for smaller programs.

* Rec. 49: Provide increased flexibility to the time periods within which contract obligations are
permitted to occur.

* Rec. 50: Enact regular appropriations bills on time.

= Rec. 51: Mitigate the negative effect of continuing resolutions by allowing congressional
regular appropriations to remain available for a standardized duration from date of enactment.

= Rec. 52: Permit the initiation of all new starts, provided Congress has appropriated sufficient
funding.

= Rec. 53: Permit the initiation of all production rate increases, provided Congress has
appropriated sufficient funding.

* Rec. 54: Permit the initiation of multiyear procurements under a CR.
* Rec. 55: Raise the Prompt Payment Act threshold.

= Rec. 56: Use authority in Section 1077 of the FY 2018 NDAA to establish a revolving fund for
information technology modernization projects and explore the feasibility of using revolving
funds for other money-saving investments.

* Rec. 57: Modify fiscal law to extend the duration of when funds cancel from 5 years to 8 years
in expired status to align program acquisitions with funding periods and prevent putting
current funds at risk and to support meeting appropriation intent.

= Rec. 58: Address the issue of over-age contracts through (a) establishing an end-to-end,
integrated, streamlined process, (b) codifying DCMA’s Quick Close Out class deviation in the
DFARS, and (c) extending DCMA’s Low Risk Quick Close Out initiative by 2 years.

SECTION 5: ACQUISITION WORKFORCE

As the rapid transformation of the defense acquisition system continues, DoD will require a
professional, talented, experienced, flexible, and broad-minded workforce to succeed on warfighters’
behalf. Career management is a critical element for the acquisition workforce (AWF), and the
recommendations in Section 5 concentrate on workforce development issues. In this chapter, the
Section 809 Panel proposes a series of changes to DoD’s career development framework for AWF
members.

The recommendations in Section 5 revolve around three crucial aspects of career development:
qualifications as opposed to certifications, career paths for all acquisition career fields with a
competency model for the entire workforce, and public-private exchange programs (PPEPs). The
current three-level certification system, established by DoD 3 decades ago, leads to early-career
workforce members who are certified, but not necessarily qualified. This system lacks clear-cut career
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paths and a competency model to help workforce members identify a clear career trajectory and then
gain the right skills to navigate that path. Additionally, the system lacks successful opportunities for
public—private exchange programs that could help acquisition leaders enhance their knowledge.
Addressing these shortcomings will ultimately lead to a workforce that is better equipped to navigate
the global macro-business environment and embolden appropriate risk-taking skills.

= Rec. 59: Revise the Defense Acquisition Workforce Improvement Act to focus more on
building professional qualifications.

* Rec. 60: Implement acquisition career paths that are integrated with an institutionalized
competency model tailored to mission needs.

= Rec. 61: Create a comprehensive public—private exchange program for DoD’s acquisition
workforce.

SECTION 6: STREAMLINING AND IMPROVING COMPLIANCE

DoD is not a typical private-sector buyer; complying with its many layers of requirements is
burdensome for both DoD and contractors. Federal procurement law, federal acquisition regulations,
and DoD’s internal regulations combine to create a labyrinth of challenges to the acquisition workforce,
in both the public and private sectors. The recommendations in Section 6 acknowledge that DoD’s
processes and procedures are outdated, creating barriers to entry for prospective industry partners and
that a compliance-driven culture needs to be recalibrated to address the body of laws and regulations
in a more efficient way.

Section 6 addresses a variety of topics under the compliance umbrella. Included among these topics are
subcontracting clauses that are flowed down from prime contractors to their suppliers, socioeconomic
policy objectives unrelated to contract requirements, bid protests, the Inventory of Contracted Service,
and adapting to commercial financial auditing practices. Making changes in these areas would alleviate
some of the unnecessary burdens of the current compliance requirements, reduce the barriers to doing
business with DoD, reduce the lengthy bid protest process, and optimize the auditing process.

* Rec. 62: Update the FAR and DFARS to reduce burdens on DoD’s commercial supply chain to
decrease cost, prevent delays, remove barriers, and encourage innovation available to the
Military Services.

* Rec. 63: Create a policy of mitigating supply chain and performance risk through requirements
documents.

* Rec. 64: Update socioeconomic laws to encourage purchasing from nontraditional suppliers by
(a) adopting exceptions for DoD to domestic purchasing preference requirements for
commercial products, and (b) adopting a public interest exception and procedures for the Berry
Amendment identical to the ones that exist for the Buy American Act.

* Rec. 65: Increase the acquisition thresholds of the Davis-Bacon Act, the Walsh-Healey Public
Contracts Act, and the Services Contract Act to $2 million.
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* Rec. 66: Establish a purpose statement for bid protests in the procurement system to help
guide adjudicative bodies in resolving protests consistent with said purpose and establish a
standard by which the effectiveness of protests may be measured.

= Rec. 67: Reduce potential bid protest processing time by eliminating the opportunity to file a
protest with the COFC after filing at the GAO and require the COFC to issue a decision within
100 days of ordering a procurement be delayed.

* Rec. 68: Limit the jurisdiction of GAO and COFC to only those protests of procurements with
a value that exceeds, or are expected to exceed, $75,000.

= Rec. 69: Provide as part of a debriefing, in all procurements where a debriefing is required,
a redacted source selection decision document and the technical evaluation of the vendor
receiving the debriefing.

* Rec. 70: Authorize DoD to develop a replacement approach to the inventory of contracted
services requirement under 10 U.S.C. § 2330a.

= Rec. 71: Adopt the professional practice guide to support the contract audit practice of DoD
and the independent public accountants DoD may use to meet its contract audit needs, and
direct DoD to establish a working group to maintain and update the guide.

= Rec. 72: Replace 18 system criteria from DFARS 252.242-7006, Accounting System
Administration, with an internal control audit to assess the adequacy of contractors” accounting
systems based on seven system criteria.

* Rec. 73: Revise the definition of business system deficiencies to more closely align with
generally accepted auditing standards.

SECTION 7: SIMPLIFYING PROCUREMENT AND CONTRACTING

The topics addressed in Section 7 vary across the range of defense acquisition practices, yet they all aim
to streamline defense acquisition regulations and return time and flexibility to the acquisition
workforce. These recommendations undertake streamlining in one of four ways: decluttering excess
documentation requirements or procedures; utilizing existing authorities in a more efficient way;
removing rigidity; or clarifying definitions. Regulatory decluttering is a constant challenge for DoD;
these recommendations take aim at improving some particularly timely and important acquisition
issues.

The recommendations in Section 7 address eliminating duplicative or non-value-added documentation
requirements, using existing authorities and processes to greatly reduce burden in the field, removing
the rigidity of the regulatory system in specific circumstances, allowing energy to be purchased in a
manner more consistent with the private sector, encouraging use of advanced payments to finance
small business contracts, modernizing the Armed Services Board of Contract Appeals, and clarifying
regulations related to commercial preference and use of Other Transaction authority. These regulatory
adjustments have the potential to reverberate across DoD and to deliver great efficiencies to the
acquisition workforce.
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* Rec. 74: Eliminate redundant documentation requirements or superfluous approvals when
appropriate consideration is given and documented as part of acquisition planning.

= Rec. 75: Revise regulations, instructions, or directives to eliminate non-value-added
documentation or approvals.

* Rec. 76: Revise the fair opportunity procedures and require their use in task and delivery order
competitions.

* Rec. 77: Require role-based planning to prevent unnecessary application of security clearance
and investigation requirements to contracts.

* Rec. 78: Include the supply of basic energy as an exemption under FAR 5.202.

= Rec. 79: Enable enhanced use of advanced payments, at time of contract award, to small
businesses.

* Rec. 80: Preserve the preference for procuring commercial products and services when
considering small business set-asides.

* Rec. 81: Clarify and expand the authority to use Other Transaction agreements for production.

* Rec. 82: Provide Armed Services Board of Contract Appeals authority to require filing of
contract appeals through an electronic case management system.

* Rec. 83: Raise the monetary threshold to provide agency boards of contract appeals
accelerated, small business, and small claims (expedited) procedures to $250,000 and $150,000
respectively.

SECTION 8: GOVERNMENT-INDUSTRY INTERACTIONS

Communication is key to harnessing private-sector technology in a complex regulatory environment.
For DoD to regain strategic overmatch and achieve goals set out in the National Defense Strategy,
Congress must mandate that the defense acquisition workforce and the private sector improve the way
in which they exchange information and communicate needs. Without appropriate communications
with industry, warfighters are likely to receive more costly, less advanced equipment later than
desired. A culture of open communication would allow the entire acquisition workforce to identify
innovative capabilities, share best practices, learn from mistakes, and aligh missions among buyers and
sellers in the marketplace. Such a culture would also allow the federal government and its contractors
to better understand each other’s needs, constraints, and areas for confluence all focused on delivering
capability to warfighters inside the turn of DoD’s near-peer competitors.

Section 8 focuses on DoD’s communication with contractors and potential contractors. In many cases,
the FAR and other regulations allow for more interaction with industry than is common practice. The
following recommendations offer specific ways in which DoD can better communicate with industry.
The recommendations in Section 8 work together in an effort to foster behavior that values interaction
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with industry and reduces fear of missteps and risk-taking normally associated with interacting with
marketplace.

* Rec. 84: Direct DoD to communicate with the marketplace concerning acquisition from
development of the need/requirement through contract closeout, final payment, and disposal.

* Rec. 85: Establish a Market Liaison at each procuring activity to facilitate communication with
industry.

* Rec. 86: Encourage greater interaction with industry during market research.

= Rec. 87: Establish a market intelligence capability throughout DoD to facilitate communication
that enhances the government’s industry knowledge through open, two way communication.

SECTION 9: ACQUISITION DATA

For several decades, DoD has worked to more effectively use enterprise acquisition and financial data
in forming decisions. This process involves enormous technical complexity, and requires institutional
improvements to accompany any IT upgrades. DoD does not lack this type of data, but rather lacks the
full capacity and capability to use information systems to access data and provide for standardized
data architectures. The recommendations in Section 9 aim to address these inadequacies.

= Rec. 88: Use existing defense business system open-data requirements to improve strategic
decision making on acquisition and workforce issues.

* Rec. 89: Direct DoD to consolidate or eliminate competing data architectures within the
defense acquisition and financial system.

SECTION 10: TITLE 10 REORGANIZATION

The acquisition-related statutory provisions that apply to the rest of the federal government were
recently recodified in Title 41. No similar effort has been made with regard to Title 10, where the
organization of the acquisition-related statutory provisions has become problematic. Reorganizing
defense acquisition statutes into a cohesive structure provides a long-term benefit to the acquisition
community and those companies doing business with DoD or seeking to enter the DoD marketplace.
Section 10 addresses the need to reorganize Title 10, so it is easier to locate key acquisition statutes,
many of which are currently hidden within note sections of the code.

* Rec. 90: Reorganize Title 10 of the U.S. Code to place all of the acquisition provisions in a
single part, and update and move acquisition-related note sections into the reorganized
acquisition part of Title 10.

SECTION 11: FAR REFERENCE DOCUMENT

The FAR and DFARS provide the primary regulatory framework by which the federal government and
DoD respectively contract for supplies and services and implement pertinent statutes, policies, and
Executive Orders (EOs). It is difficult to effectively navigate and understand the regulations, which
prevents acquisition personnel from leveraging the flexibilities, methods, and authorities available to
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maximize speed in the acquisition process and encourage innovation, competition, and investment by
the private sector. Section 11 highlights the problems with navigating FAR and DFARS requirements
and recommends a resource that would make researching related statutes, policies, EOs and FRNs
easier for government and private-sector acquisition team members.

* Rec. 91: Require the Administrator of General Services and the Secretary of Defense to
maintain the FAR and DFARS respectively, as electronic documents with references to the
related statutes, Executive Orders, regulations, and policies, and with hyperlinks to Federal
Register Notices.

SECTION 12: MINIMIZE FLOWDOWN OF GOVERNMENT-UNIQUE TERMS IN
COMMERCIAL BUYING

Currently the FAR and DAR Councils hold the authority to determine if procurement-related statutes,
Executive Orders (EOs), or regulation should apply to commercial buying. Recently, Congress has
mandated that the councils conduct comprehensive reviews of all the procurement-related statutes,
EOs, and regulations and determine which government-unique terms should flow down to the
acquisition of commercial products and services. The FAR and DAR Councils have proven constrained
in their ability to reduce the number of government-unique terms required to flow down. Section 12
reiterates the need for Congress to take the lead in minimizing the government-unique terms
applicable to commercial buying, which was first addressed in Recommendation 2.

= Rec. 92: Minimize the flowdown of government-unique terms in commercial buying by
implementing the Section 809 Panel’s Recommendation 2.

SECTION 13: CENTER FOR ACQUISITION INNOVATION

Pursuant to its congressional authorization, the Section 809 Panel will complete its work and cease to
exist on July 15, 2019. The need to identify challenges associated with the DoD acquisition system will
continue to exist, as will the need to propose policy alternatives for addressing those challenges. The
need exists to maintain the Section 809 Panel’s records for future research and to create a center for
acquisition policy research that continues the work of reforming DoD acquisition. Section 13 addresses
these issues.

* Rec. 93: Create a Center for Acquisition Innovation located at the National Defense University,
Eisenhower School.
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Volume 3 of the Final Report represents the culmination of more than 2 years of collective brainstorming,
engagement, and intense research about how to move defense acquisition from an outdated, industrial-
era bureaucracy to a more streamlined, agile system able to evolve in sync with the information age.
The Section 809 Panel heard from multiple sources that DoD’s acquisition system lacks a sense of
urgency. DoD must put its acquisition system on a war footing to meet the threat represented by near-
peer competitors and nonstate actors. The panel provides recommendations which, if adopted, will
make both evolutionary changes to the current system and revolutionary changes that will reshape the
acquisition system, reducing barriers to entry for companies with innovative products and services by
adopting processes more akin to those used in the private sector. The 58 recommendations (and
associated subrecommendations) in this volume add to the 35 recommendations (and associated
subrecommendations) proposed in Volumes 1 and 2 of the Final Report and the five recommendations
proposed in the Supplement to the Section 809 Panel Interim Report. Tackling the formidable challenges
facing DoD as it strategizes how best to defend the nation’s citizens and interests when faced with the
dramatic pace of technological change, the nature of the threats the nation faces, and the capabilities
gap in its arsenal has been no small task.

Numerous challenges mire the current acquisition system. Today’s system, built on industrial-age
principles, is not responsive to 21st century market practices and serves as a barrier to both DoD’s
ability to reach innovative companies and the ability of innovative companies to reach into DoD. No
clear points of entry or effective outreach programs exist. DoD acquisition operates within a stove-
piped management structure that values strict adherence to processes and procedures over meeting the
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mission. The system fails to value time, yet potential U.S. adversaries lack the many constraints with
which DoD contends and are able to access innovative technology as it becomes available in the
marketplace. The system’s process orientation is often characterized by demands to satisfy non-value-
added activities that detract from meeting more vital defense acquisition requirements. Despite
congressional encouragement and support of purchasing as many products and services as possible
from the marketplace, the acquisition team often interprets statutes and regulations narrowly to avoid
oversight criticism, forgoing use of more flexible approaches to buying even when they would save
time and money. All too often, DoD is buying yesterday’s technology for delivery tomorrow at inflated
prices, rather than buying tomorrow’s technology for delivery today at competitive market prices.

New statutes and regulations can help this situation, but more important to meeting DoD’s mission is
recruiting, training, and retaining an acquisition workforce that is skilled in operating not just within a
narrow comfort zone, but within the full margins of its broad statutory authorities, an acquisition
workforce that can use the FAR to its broadest interpretation and greatest efficiency. To promote a
culture that values taking risks, rather than preserving antiquated but safe approaches, DoD must
recruit, train, and retain a quality workforce and provide it with appropriate training and
qualifications. Addressing these and other challenges is fundamental to providing warfighters the
capabilities needed to achieve DoD’s mission.

Mission—delivering lethality to warfighters quickly enough to stay inside the turn of near-peer
competitors and nonstate actors —must be DoD’s top priority. The Section 809 Panel has remained
dedicated to imagining a defense acquisition system that puts mission first and values time. To that
end, the panel has engaged with hundreds of stakeholders from both the public and private sectors. In
doing so, it has become clear that the greatest resource for building and maintaining an acquisition
system that will serve current and future needs is the people who make up the acquisition team. The
acquisition team comprises more than program managers and contracting officers; it includes many
different disciplines and includes both the public and private sector. Among its recommendations, the
Section 809 Panel has strived to capitalize on DoD’s most valuable resource, human capital, as part of
an integrated strategy for DoD to achieve its fundamental mission.

The panel’s recommendations acknowledge the need to enable acquisition workforce members, to trust
them to do what needs to be done, and to support them to innovate. The Section 809 Panel recognizes
that the workforce will be at the heart of all meaningful change, just as it has been at the heart of the
panel’s research and recommendations for the last 2-plus years. The experiences and opinions shared
by the acquisition workforce have aided the panel in formulating recommendations that it anticipates
will make the acquisition team’s work more rewarding and DoD’s mission more easily attainable.

The Section 809 Panel’s collective recommendations work together to change the overall structure and
operations of defense acquisition both strategically and tactically. Some changes hold potential for
immediate effect, such as those that remove unnecessary layers of approval in the many steps
contracting officers and program managers must take and remove unnecessary and redundant
reporting requirements. Other changes require a large shift in how the system operates, such as buying
readily available products and services in a manner similar to the private sector and managing
capabilities from a portfolio, rather than program, perspective. Such an array of proposed
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improvements offers short-term gains that will help inspire enthusiasm and a commitment to achieving
the long-term systemic changes proposed by the panel.

Volume 3 begins with a final installment regarding what the Section 809 Panel has named the Dynamic
Defense Marketplace. As discussed in Volumes 1 and 2, the preference for commercial buying has
become far too complicated. Guidance in the FAR meant to assist government in making simple
transactions in a manner similar to the private sector has turned into yet another series of bureaucratic
hurdles, creating a cottage industry that hinders speed and imposes barriers to new entrants into the
DoD market space. In Section 1, the panel recommends a revolutionary option for fundamentally
changing that approach, leaving the federal government’s overly complex notion of commercial in the
past. To start fresh, the panel recommends a new term: readily available.

Millions of products and services are, in fact, readily available in the marketplace and require no
customization to be used by DoD. These transactions, for something like paper, should be simple and
quick. A wide array of items exist—even high-dollar items such as computer systems and airplanes—
requiring no defense-unique development, and they could conceivably be purchased as readily
available or readily available with customization. Congress has given repeated guidance to use these
resources without unnecessary complication. Over the years, however, concerns that defense-unique
products and services were wrongly being acquired as commercial led to additional processes that
ultimately made it harder to acquire private-sector goods and services. In replacing the concept of
commercial with that of readily available, the panel provides a guide to what processes, terms, and
conditions will apply to this new category of buying. When readily available products and services
require modification to meet government standards, as long as that customization, or in some cases
manufacturing, is consistent with existing private-sector practices, they will be considered readily
available with customization. This change should create opportunities for DoD to access products and
services, in particular innovative products and services, not otherwise available.

For those acquisitions that are unique to defense, requiring DoD to develop the product or service in
whole or part, the Section 809 Panel does not recommend a new category. Instead, as discussed in
Section 2, the panel proposes making changes within the existing system, beginning with a new
portfolio management framework that allows empowered decision makers to strategize how best to
allocate resources and deliver capabilities from the broad vantage point of a portfolio, rather than the
limited perspective of a single program. This portfolio approach follows best practices from the private
sector and acknowledges the need for strategic management of the dynamic capabilities that DoD
designs, develops, and fields. DoD’s military and technological superiority are at risk as adversaries
grow increasingly able to exploit private-sector technologies for military purposes at a faster pace than
DoD’s current systems allow. China, for example, has announced Made in China 2025, focused on
making China dominant globally in the development of technology. Moving to a portfolio
management approach will lead to improved efficiency and readiness. In Volume 1, the panel issued a
similar recommendation for taking a portfolio approach to the management of defense business
systems. Both sets of recommendations provide flexibility to decision makers empowered to view
investments with both a short-term and long-term perspective, but most importantly with a focus on
the need for speed, without forgetting integrity, competition, and transparency, and delivering lethality
to the warfighter.
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Section 3 adds another suite of recommendations that will improve the acquisition of information
technology (IT), building on those released in Volume 1. This section considers important IT issues
related to consumption-based solutions and buying services in a gig economy, which DoD must
address if it is to obtain and maintain state-of-the-art technology.

Section 4 makes a series of recommendations related to how defense funding is allocated and managed.
More flexibility is needed to get maximum efficiency out of the funds Congress appropriates. Key
topics addressed by the panel’s recommendations include reprogramming of funds, expanding DoD’s
ability to obligate funds when Congress is unable to adopt an annual appropriations bill in a timely
manner, reducing the burden of the Prompt Payment Act on both government and industry, and
creating more flexibility related to availability of funds.

Section 5 completes the panel’s recommendations for recruiting, training, and retaining the acquisition
workforce. The recommendations in Volume 2 focus primarily on DoD’s ability to recruit, train and
retain an adequately staffed acquisition workforce. Volume 3 addresses changes to provide needed
training pathways to ensure that members of the acquisition workforce receive the right training when
they need it. It also recommends creating career pathways that provide a clear picture of how members
of the acquisition workforce can advance in their careers and what they will need to do to achieve
personal and organizational goals.

Sections 6 and 7 provide a collection of changes that will streamline processes for purchasing those
products and services that are developed for DoD and include compliance, procurement, and
contracting. Section 6 revisits audit requirements by providing a professional practice guide, which
was recommended in Volume 1 and developed by the panel with assistance from the Government
Accountability Office, Defense Contract Audit Agency, Defense Contract Management Agency, and
industry. The section provides recommendations to implement the professional practice guide and to
maintain it in the future. Section 6 also addresses new topics such as application of socioeconomic
policies, bid protests, and supply chain issues. Section 7 includes a truly diverse set of
recommendations aimed at eliminating requirements that slow the acquisition process and pose
barriers to entry into the DoD marketspace.

In Section 8, the panel recommends opening channels of communication between the government and
industry, acknowledging that DoD and the private sector have an ongoing relationship that requires
attention and ongoing collaboration, not a one-sided relationship. Recognizing that risk aversion and
fear of prompting protests have stymied previous attempts to open robust interaction between
government and industry, the Section 809 Panel urges Congress to take the lead by directing such
communication —authorizing and encouraging communications has not been sufficient to overcome
historical barriers.

The discussion of data analytics in Section 9 adds to the conversation about how best to take advantage
of the abundance of data generated in a system supported by IT. Potential exists for increased
transparency enabled by the extensive data collection that already takes place, reducing the level of
oversight currently characterized by multiple layers of reports and approvals. To realize this potential,
DoD will need to consolidate or eliminate competing data architectures.
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One of the Section 809 Panel’s most far-reaching and impactful reforms is the reorganization of Title 10,
the section of United States Code devoted to DoD. Section 10 describes the panel’s work to date,
including those changes already implemented by Congress, and details how the work will conclude in
2019. The effort to reorganize Title 10 will create invaluable ease of use for the entire DoD acquisition
team and the marketplace with which DoD does business.

Among the required tasks outlined in the Section 809 Panel’s authorizing legislation was reviewing the
FAR and DFARS. The panel addressed this task by creating an annotated resource document that
traces the origins of each part of the FAR and DFARS back to the statutes, policies, Executive Orders,
and Federal Register Notices (FRN) that form their basis. Section 11 explains the meticulous work
associated with this genealogy project and recommends that DoD continue the effort to hyperlink to
the FRNs and reference the statutory and policy provisions that form the basis of a particular provision
for future parts of the FAR/DFARS.

In Section 12 the panel revisits a topic first addressed in Recommendation 2 —minimizing flowdown of
government-unique terms and conditions for commercial products and services acquisition. Congress
has taken some action on this topic in recent NDAAs. This section emphasizes the Section 809 Panel’s
belief that those actions will not produce the desired results absent further Congressional action. This
brief section calls for Congress itself to reduce the flowdown of both existing laws and new laws
instead of relying on the Executive Branch to identify which laws should flow down. Minimizing
flowdown is too important in terms of its effect on DoD’s ability to support warfighters with
innovative products and services from the broader marketplace for Congress to defer to the Executive
Branch.

As the Section 809 Panel’s work comes to a close, Section 13 addresses the question of what next?
Meaningful acquisition reform will not occur with quick, one-time fixes. Instead, it must be part of an
ongoing effort to create sustainable and continuous improvement. That continuous improvement must
come from a body capable of objectively examining the system while being guided by the experience of
working with the system. Section 13 proposes establishing and authorizing the funding of an
innovation center in the National Defense University (NDU) to support such an effort. NDU enjoys
academic freedom and provides an environment where both DoD and industry come together with
backgrounds in the full spectrum of DoD acquisition.

Since the panel began its work, Congress and DoD have made numerous changes in defense
acquisition. Middle Tier acquisition has provided a new, more flexible contracting authority. DoD has
published its new guidebook on leveraging Other Transaction authorities as a means for making timely
acquisitions. The Army stood up its Futures Command to leverage private-sector innovation, cutting-
edge science and technology, prototyping, and warfighter feedback as it works to meet its mission to
create a more lethal force that wins wars and returns home safely. The Air Force’s new innovation hub
has been launched to harness research and technology for the military. In the midst of these, and many
other manifestations of progress, dozens of the Section 809 Panel recommendations have been
addressed in the FY 2018 and FY 2019 NDAAs and have spurred a consistent and challenging dialogue
within the stakeholder groups supporting DoD’s mission. With adoption of each reform, DoD’s ability
to meet its mission is enhanced. The energy for improving defense acquisition continues in many
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directions, and the Section 809 Panel anticipates its Final Report will provide a firm foundation for
supporting needed reforms well into the future.

The Section 809 Panel will publish one more document following Volume 3. This document will tie the
panel’s work together from the Interim Report through Volume 3 and provide both Congress and the
Secretary of Defense a single picture of how all of the recommendations come together to improve the
way DoD acquisition delivers lethality to warfighters inside the turn of near-peer competitors and
nonstate actors. The Section 809 Panel recommends the Secretary of Defense wait to draft its required
review of the panel’s report to Congress until this final volume is published. The panel will publish this
document by February 15, 2019.
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It is time to implement changes that will make DoD’s acquisition system function in
today’s private-sector-driven marketplace and establish a system that meets
warfighters’ needs in a way that provides agility and values time.

RECOMMENDATION

Rec. 35: Replace commercial buying and the existing simplified acquisition procedures
and thresholds with simplified readily available procedures for procuring readily
available products and services and readily available products and services with
customization.
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INTRODUCTION

Operating in a complex security environment with rapidly changing technology, the defense
acquisition system must deliver a wide variety of warfighting and combat support capabilities as
efficiently as possible. Not all capabilities are acquired in the same way, and DoD must adjust its
acquisition processes to meet the demands of the diverse markets in which it operates. The Volume 1
Report introduced a framework for optimizing how DoD operates across this dynamic marketplace.
The Volume 2 Report further refined the Dynamic Marketplace Framework into three capability lanes
and introduced the Section 809 Panel plan to develop the framework’s concepts into procedures and
policy recommendations. The Dynamic Marketplace Framework is shaped by dividing what DoD buys
into three categories:

* Defense-Unique Development: DoD-financed development, either to repurpose a readily
available product or solution or to develop a new product or solution, to provide a defense-
unique capability.

* Readily Available: Any product or service that requires no customization by the vendor and
can be ordered directly by customers, to include products and services that only governments
buy.

* Readily Available with Customization: Includes the products and services that are sold in the
private sector, including to other public-sector customers, for which customization or
manufacturing that is consistent with existing private-sector practices is necessary to meet
DoD’s needs.

As discussed in the Volume 1 and Volume 2 Reports, these three categories of products and services are
loosely based on the defense industry segments described by the Center for New American Security’s
(CNAS's) Future Foundry report.! These categories also closely align with the product categories
developed by the Government Accountability Office (GAO) to better analyze DoD procurements.?

The current defense acquisition system was built for a 20th century defense-industrial market. It is best
suited for developing and procuring conventional products to be used in defined missions against
known adversaries. This system has focused on mitigating risk through contract compliance, which has
resulted in high barriers to entry and a limited number of traditional suppliers. Increased need to
leverage the growing off-the-shelf capability options and expanding private-sector innovation has
illuminated two important facts:

= DoD must be an attractive business partner to a variety of suppliers, many of which are
nontraditional and not accustomed to working with federal rules and procedures.

1 Ben FitzGerald, Alexandra Sander, and Jacqueline Parziale, Future Foundry: A New Strategic Approach to Military-Technical Advantage,
Center for New American Security, December 2016, 23, accessed October 12, 2018,
https://s3.amazonaws.com/files.cnas.org/documents/CNAS-Report-FutureFoundry-final.pdf?mtime=20161213162640.

2 GAO, Military Acquisitions: DoD is Taking Steps to Address Challenges Faced by Certain Companies, GAO-17-644, July 2017, 4, accessed
October 31, 2018, https://www.gao.gov/assets/690/686012.pdf.
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* DoD must be able to adjust its behaviors according to the market in which it is operating—an
expanded dynamic marketplace in which DoD’s relative importance and its ability to dictate the
parameters and pace of business transactions can be minimal.

As set forth in the Volume 1 and Volume 2 Reports, reform is required for all three market segments in
the Dynamic Marketplace Framework. Recommendations that address the defense-unique market
focus on incrementally improving the current acquisition system, for which DoD is still the largest (or
only) player. Recommendations that address the markets where items are readily available focus on
overhauling the way in which DoD conducts business with nontraditional and other private-sector
suppliers. Overall, the Section 809 Panel’s recommendations work to ensure DoD can effectively
acquire a wide variety of warfighting and combat support capabilities with the most appropriate
procedures for each market.

Figure 1-1. Dynamic Marketplace Framework
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DEFENSE-UNIQUE DEVELOPMENT

Much of the traditional debate surrounding acquisition reform is focused on the systems within this
segment, and many challenges remain. While the DoD can still improve policy and process, its
fundamental structure is appropriate.’

The defense-unique market comprises products and services that are purchased or developed only for
defense purposes. In the most traditional sense, the defense-unique market segment is characterized by
long development timelines, complex procurement processes, detailed contractor business process
requirements, and relatively low volumes. Socioeconomic policies apply to defense-unique purchases,
as do domestic purchasing preferences such as the Buy American Act (BAA) and the Berry
Amendment. * Supply-chain risk mitigation is an important element of defense-unique development as
well. In all three of these policy areas, contract clauses and subcontracting clause flow-downs are
important features. Because competition can be limited, price reasonableness and other cost risks are
emphasized.

The Section 809 Panel’s incremental recommendations in Volumes 1, 2, and 3 address needed reforms in
elements of the current defense acquisition system. Additionally, as noted below, Congress and DoD
have instituted acquisition reform policies in recent years that could greatly improve defense-unique
purchasing if implemented and used to their greatest possible extent. Beyond these reform efforts
rooted in statute and policy tools, much of what can be improved in the defense acquisition system
must be achieved by educating and empowering the acquisition workforce to use the full breadth of
policies and tools already available to them.

Section 809 Panel Recommendations

Rather than develop an entirely new system for defense-unique acquisitions, the Section 809 Panel has
put forward numerous recommendations in the Volumes 1, 2, and 3 Reports that together will improve
DoD’s ability to acquire and field the capabilities necessary to win current and future conflicts.
Although these recommendations were not explicitly set forth in the dynamic marketplace section of
the reports, if implemented en masse, they would directly affect how products and services from this
market segment are developed, acquired, sustained, and managed. Examples of recommendations
focused on the defense-unique market include the following;:

* Contract Compliance and Oversight. Recommendations 5 through 15 clarify and streamline the
responsibilities and reporting requirements of the Defense Contract Audit Agency (DCAA). For
example, Recommendation 7 provides flexibility to contracting officers and auditors to use
audit and advisory services when appropriate, and Recommendation 9 permits use of
independent professional auditors to manage schedule and resources.

3 Ben FitzGerald, Alexandra Sander, and Jacqueline Parziale, Future Foundry: A New Strategic Approach to Military-Technical Advantage,
Center for New American Security, December 2016, 22, accessed October 12, 2018,
https://s3.amazonaws.com/files.cnas.org/documents/CNAS-Report-FutureFoundry-final.pdf?mtime=20161213162640.

4 American Materials Required for Public Use, 41 U.S.C. § 8302. Requirement to Buy Certain Articles from American Sources; Exceptions,
10 U.S.C. § 2533a.

Page10 | Volume 3 Marketplace Framework



Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations
Volume 30of3 | January 2019

= Cost Accounting Standards (CAS). Recommendation 29 revises 41 U.S.C. §§ 1501-1506 to
designate the CAS Board as an independent federal organization within the Executive Branch.
Recommendation 30 reshapes CAS program requirements to better function in a changed
acquisition environment.

= Portfolio Management. A series of recommendations in the Volume 3 Report outline the benefits
of shifting DoD from a program-centric execution model to a portfolio-based execution model.
Recommendations 36 and 37 implement portfolio management across the DoD enterprise.

* Requirements. Recommendation 39 transitions the current requirements ownership structure
into the portfolio management framework.

* Sustainment and Sustainment Funding. Recommendation 41 establishes a Sustainment
Program Baseline for product support and sustainment over the lifecycle of the program.
Recommendation 42 creates a funding type to support the Sustainment Program Baseline.

* Subcontracting Flow-down Clauses. Recommendations 62 and 63 encourage greater use of
commercial and, in the future, readily available products and services, by proposing a
departure from use of contract clauses, broadly applied and flowed down, as the primary
means of supply chain risk mitigation. These recommendations also encourage use of
commercial subcontracts by reducing the number of commercial flow-down clauses.

Recent Developments in Defense Acquisition Reform

In addition to the Section 809 Panel’s recommendations in the three report volumes, both Congress and
DoD have introduced acquisition reform efforts in recent years. Several of these efforts are particularly
relevant to the defense-unique market and work to streamline processes therein. These efforts
demonstrate Congress’s commitment to enable DoD to develop and field defense-unique developed
solutions at the speed of relevance, and achieve the Secretary of Defense’s intent found in the National
Defense Strategy (NDS).

Congress has been particularly active in legislating acquisition reform over the last three years. For
FY2016-FY2018, NDAA titles specifically related to acquisition reform contained an average of

82 provisions (247 in total), compared to an average of 47 such provisions (466 in total) in the NDAAs
for the preceding 10 fiscal years.>

The three acquisition tools described below present numerous opportunities for DoD to enhance and
streamline its acquisition processes and improve access to nontraditional sources. It is too early to
comment on the current DoD initiatives that are designed to experiment with these new or expanded
authorities. DoD should ensure full transparency with Congress regarding success and failures of these
experimentation initiatives to

5 CRS, Acquisition Reform in the FY2016-FY2018 National Defense Authorization Acts (NDAAs), CRS Report 45068, January 19, 2018, 2,
accessed October 31, 2018, https://fas.org/sgp/crs/natsec/R45068.pdf.
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= Avoid Congressional overreaction through the restriction or elimination of authorities based on
individual successes or failures, and

* Ensure an orderly feedback mechanism for harvesting lessons learned to create process
improvements as a result of acquisition experimentation.

The goal must be to improve the overall speed and responsiveness of the DoD requirements and
acquisition process. A deliberate experimentation process with an effective feedback loop enables the
application of discipline and oversight where appropriate and maximum flexibilities wherever
possible.

Middle Tier Acquisition

Middle Tier Acquisition (MTA), first authorized by Section 804 of the FY 2016 NDAA, is an acquisition
pathway that focuses on delivering capabilities within 2 to 5 years. Currently, DoD is using an interim

authority and an interim authority guidance memo to take advantage of this tool, pending permanent

authority in October 2019.

As per the interim implementing guidance, MTA is a “merit-based process for the consideration of
innovative technologies and new capabilities [prototyping]... or existing products and proven
technologies [fielding].”® The Rapid Prototyping element of MTA must achieve residual operational
capability within 5 years. The Rapid Fielding element must achieve initial production within 6 months
and complete fielding within 5 years. Additionally, Section 804(d) establishes a Rapid Prototyping
Fund to support MTA projects. The Rapid Prototyping Fund will operate with the onset of full MTA
authority. In the interim, DoD components are funding their MTA efforts.”

Defense-unique acquisitions have already begun to benefit from the MTA pathway, despite its recent
implementation. For example, the Air Force has established 18 MTA programs that are currently
estimated to be saving 44 man-years of time.® By allowing for merit-based evaluations, DoD can pursue
multiple dissimilar solutions as the result of one competition and rapidly fund development, testing,
and evaluation. The Rapid Prototyping Fund may also ease funding challenges associated with
technology transition between prototyping and fielding. MTA and its separate funding may prove an
exciting new tool in bridging the valley of death.’

Commercial Solutions Opening Pilot

The defense Commercial Solutions Opening (CSO) pilot program was authorized by Section 879 of the
FY 2017 NDAA and allows DoD to acquire emerging technologies through a streamlined acquisition

6 USD(A&S) Memorandum, Middle Tier of Acquisition (Rapid Prototyping/Rapid Fielding) Interim Authority and Guidance, April 16, 2018,
accessed November 3, 2018, http://acgnotes.com/wp-content/uploads/2018/05/0SD-Middle-Tier-of-Acquisition-Interim-Authority-and-
Guidance-16-Apr-2018..pdf.

7 For Component-specific MTA guidance, see “Acquisition Process: Middle Tier Acquisition (Section 804),” AcqNotes, accessed

October 19, 2018, http://acgnotes.com/acqnote/acquisitions/middle-tier-acquisitions.

8 Air Force General Counsel, email to Section 809 Panel Staff, Nov. 6, 2018.

9 “In the Pentagon’s AT&L Reorg, Beware the Valley of Death,” Susanna V. Blume, Defense News, November 6, 2018, accessed

October 22, 2018, https://www.defensenews.com/opinion/commentary/2017/11/06/in-the-pentagons-atampl-reorg-beware-the-valley-
of-death-commentary/.
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authority, awarded within 60 days.!” The CSO pilot was built on the success achieved by the Defense
Innovation Unit and the Defense Information Systems Agency (DISA) in using broad agency
announcements (BAAs) to solicit technical proposals. Unlike the original CSO programs, the pilot does
not use Other Transaction authority (OTA) for contracting or focus on nontraditional suppliers. Rather,
the pilot allows for the award of fixed-price contracts up to $100 million.!

A class deviation issued on June 26, 2018 by Defense Procurement and Acquisition Policy (now known
as Defense Pricing and Contracting), implements the CSO pilot.'? An important element of the CSO
pilot is the merit-based evaluation procedure, which allows for single or multiple awards as a result of
a notice of availability. Even if only one proposal meets the technical criteria established in the notice of
availability, competition requirements are satisfied. Conversely, multiple awards may be made to
pursue dissimilar solutions should they all meet the technical criteria and funds are available.

The primary evaluation factors for selecting proposals for award shall be technical, importance to agency
programs, and funds availability. Price shall be considered to the extent appropriate, but at a minimum,
to determine that the price is fair and reasonable... Written evaluation reports on individual proposals are
required, but proposals need not be evaluated against each other since they are not submitted in response

to a common performance work statement or statement of work.'

Although the focus of the CSO pilot is on rapidly procuring commercially-developed innovation, it
improves defense-unique acquisitions in a number of ways. Prototypes or components may be
purchased quickly for “advanced component development through operational systems
development.”!* These technologies are intended to be further developed to meet defense-unique
needs. In theory, technologies obtained through the CSO pilot represent the widest possible variety of
technical options from all types of suppliers. The CSO allows DoD to quickly test and develop a
number of capability options at the same time through a more traditional contracting process. Rather
than entirely circumventing the FAR, the CSO and MTA pilots aim to streamline it.

Expanded Authority for Other Transactions

DoD’s rapid increase in the use of Other Transactions (OTs) for prototype projects and follow-on
production in the past decade has sparked much debate about balancing innovation and speed with
regulation and transparency.' From FY 2016 through FY 2018, the combined total estimated value for

10 FY 2017 NDAA, Pub. L. No. 114-328, 130 Stat. 2000 (2017).

11 “In Pursuit of Innovative Technologies, DoD Creates Another Pathway Around Traditional Acquisition Rules,” Jared Serbu, Federal News
Network, July 17, 2018, accessed October 22, 2018, https://federalnewsnetwork.com/dod-reporters-notebook-jared-serbu/2018/07/in-
pursuit-of-innovative-technologies-dod-creates-another-pathway-around-traditional-acquisition-rules/.

12 “DoD Seeks Streamlined Procurements of Innovative Technologies — Other Transaction Agreements and the Commercial Solutions
Opening Pilot Program,” Susan B. Cassidy, Jennifer Plitsch, and Tyler Evans, Covington, July 3, 2018, accessed October 22, 2018,
https://www.insidegovernmentcontracts.com/2018/07/dod-seeks-streamlined-procurements-of-innovative-technologies-other-
transaction-agreements-and-the-commercial-solutions-opening-pilot-program/.

13 USD(A&S) Memorandum, Class Deviation—Defense Commercial Solutions Opening Pilot Program, June 26, 2018, accessed November 6,
2018, https://www.acqg.osd.mil/dpap/policy/policyvault/USA001228-18-DPAP.pdf.

14 1bid.

15 See, for example, “Peering Into the Black Box of OTW Awards,” Scott Maucione, Federal News Network, July 24, 2018, accessed
October 22, 2018, https://federalnewsnetwork.com/contracting/2018/07/peering-into-the-black-box-of-ota-awards/.
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OT awards was around $40 billion, although it is important to note that this value is merely the
potential value of contracts.'® Only 10 percent of that value, or about $4.2 billion, was spent.!”

Recent NDAA provisions point to a Congress that is largely permissive of expanding OT use. For
example, Section 864 of the FY 2018 NDAA doubles the limit on OT prototype projects, from

$250 million to $500 million.'® Section 806 of the FY 2017 NDAA creates a new authority for
production OTs that is somewhat distinct from the existing 10 U.S.C. § 2371b. Recommendation 81
builds on these expanded authorities, especially regarding how they affect use of follow-on production
contracts.

In opening the aperture for OT use for follow-on production, Congress has acknowledged DoD’s need
to attract nontraditional suppliers and small businesses into the defense-unique sphere. Streamlined
acquisition procedures, reduced regulatory burden, and fewer staffing touches are the rallying cry for
quickly developing commercially-derived innovation into deployable warfighting capability. In recent
years, Congress has granted DoD authorities that provide it with needed tools to more effectively
leverage the entire marketplace. Like MTA and CSO, expanded OTA is very new. The real challenge
for the future lies in implementation. OTs must be implemented in a way that incentivizes educated
risk taking and harvests innovation from across the dynamic marketplace.

Further Efforts Needed

Much work has been done to improve the way in which DoD interacts with commercial markets to
attract new suppliers and to leverage existing technology. In improving the pathways for rapidly
prototyping defense-unique and commercial solutions, DoD has new acquisition tools for testing and
tielding innovative technology. DoD must also work to fully use the acquisition tools that already exist.
In conducting interviews on various topics with acquisition professionals working in the defense-
unique space, the Section 809 Panel often heard that new tools were not required.

One example of existing tools being applied to efficiently acquire advanced capabilities is the work of
the Air Force Rapid Capabilities Office (RCO). The Air Force RCO operates within the defense
acquisition system, without any special authorities, and strives to use all of the available tools to
achieve its mission. The RCO’s unique ability to operate efficiently, even under FAR Part 15
procedures, can be attributed to the following four characteristics:

= Access to decision makers.

* Integrated teams of high-performers.

16 “Other Transaction Authority (OTA) Trends, Points of Interest, and Entry Points,” GovWin, September 7, 2018, accessed October 22,
2018, https://ig.govwin.com/neo/marketAnalysis/view/3008?researchTypeld=1.

17 peering Into the Black Box of OTW Awards,” Scott Maucione, Federal News Network, July 24, 2018, accessed October 22, 2018,
https://federalnewsnetwork.com/contracting/2018/07/peering-into-the-black-box-of-ota-awards/.

18 FY 2018 NDAA, Pub. L. No. 115-91, 131 Stat. 1494 (2017).

19FY 2017 NDAA, Pub. L. No. 114-328, 130 Stat. 2256 (2016).
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* Reduced bureaucratic layers of review because programs are delineated as Special Access
Programs (SAPs) and not considered Major Defense Acquisition Programs.

* Leadership and culture that encourage creative use of the available acquisition tools.

Some argue that the RCO model cannot be scaled across DoD because not every program executive
officer has access to the chief of staff’s office, but the principles above are scalable. DoD can and should
empower decision makers at the appropriate level, seek to recruit, train, and retain the right people;
eliminate unnecessary layers of review; and foster a culture within the acquisition workforce that
focuses on leadership and enabling the use of the full gamut of authorities and procedures.?

The two specific areas that present cultural challenge on which DoD should focus are competing
dissimilar solutions and conducting value analysis. Improving how DoD addresses these practices
would enhance the way it operates in the dynamic marketplace, without adding an additional layer of
regulation.

Rather than competing slight variations on a proscribed solution outlined in great detail in a request for
proposal (RFP) as the current culture generally demands, DoD should encourage and enable competing
dissimilar solutions. Fostering this approach would be especially beneficial when a desired capability is
known, but its full set of requirements is not yet developed. When appropriate, DoD should solicit
technical solutions from industry through established contracting tools like the Statement of Objectives
(SOO)?! or BAA.?? These tools are similar to the notice of availability introduced by the CSO pilot
program described above. In each case, different solutions to a specific technical challenge may be
proposed. These processes enable DoD to select multiple proposals and explore how they might fill
capability gaps or enhance operational capacity.

One of the biggest challenges to competing dissimilar solutions is DoD’s understanding of the
capability tradeoffs it is willing to make to achieve the best value for the chosen solution. DoD must
also articulate those tradeoff criteria to industry as early as possible. This challenge was recently
articulated by Frank Kendall, former Under Secretary of Defense for Acquisition, Technology and
Logistics (USD(AT&L)):

Often in these cases there is a competition between companies offering dissimilar capability levels based
on existing products that may be modified to meet a need... In situations like this, the onus is on us,
primarily on the user, to determine the value to the government of the different levels of capability and to
apply that understanding objectively in the source selection process.?

Competing dissimilar solutions requires very few new acquisition tools, if any. Rather, the shift
required in DoD is cultural. SOOs and BAAs operate within the rules governing defense-unique
acquisitions: SOOs are an element of Joint Capabilities Integration and Development System

20 See Section 809 Panel Recommendations 25, 26, and 27 in Volume 2, and Recommendations 59, 60, and 61 in this volume.

21 “Statement of Work, Performance Work Statement, Statement of Objectives,” DAU Acquisition Encyclopedia, accessed October 23,
2018, https://www.dau.mil/acquipedia/Pages/ArticleDetails.aspx?aid=488854b0-d8ee-4e32-aa3e-301d2ac8ffca.

22 See, Broad Agency Announcement, FAR 35.016(a).

23 Frank Kendall, Getting Defense Acquisition Right (Ft. Belvoir, VA: DAU Press, 2017), 23.
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documentation, and BAAs are governed by the FAR.?* In an era of rapidly advancing technology and
abundant commercial innovation, using such tools is key to understanding the technical state-of-the-
art. Rather than developing lengthy and specific technical requirements for a new capability, DoD may
be better served by leveraging knowledge from its industrial base. The technical performance
parameters of defense-unique solutions need not be developed by DoD prior to solicitation. Inviting
dissimilar solutions offers a larger range of capabilities that may meet warfighter needs.

As it continues to work with traditional and nontraditional suppliers, DoD also must continue to
improve its processes for determining price reasonableness. To determine that a price is fair and
reasonable, a contracting officer must conduct a price or cost analysis of the item or service. Although
a variety of tools and techniques are available to conduct this analysis, DoD frequently limits itself to
analyzing cost. Contracting officers often rely solely on cost or pricing data, as described in

FAR Subpart 15.4, passing over other available alternatives. This practice adds a barrier to entry in
several ways. It excludes new entrants to the market that may not have sufficient sales data for their
products or a cost analysis system compliant with DoD practices (which is often inconsistent with
private-sector practices).” Those companies that do have such sales data may be unwilling to
relinquish it for fear of disclosing trade-sensitive data. In all cases, DoD must work to use a broader set
of established price reasonableness analysis techniques to remove those barriers and expand the
defense industrial base.

Defense-unique acquisitions would benefit from increased use of value analysis, which is a technique
used to acknowledge noncost elements in the determination of price reasonableness.?® Through using
value analysis as part of the overall calculation, contracting officers may include items such as foregone
research and development costs, warranties, product sustainment, and saved DoD development time
to determine price reasonableness. Cost data is an important element of DoD assessments, but
perpetuating a culture that is focused primarily on cost prevents DoD from considering the full value
of a product. Including value analysis in its evaluations, DoD is better able to understand the market in
which it is operating and the costs incurred by industry to develop those products and helps ensure
DoD acquires the best solutions for its needs.

Value analysis has gained attention by Congress in recent years. Section 872 of the FY 2017 NDAA
added language to allow inclusion of value analysis in price reasonableness determinations, as
described in 10 U.S.C. §2379(d).?” Further training on value analysis was mandated in Section 850 of the
FY 2018 NDAA.% Like competing dissimilar solutions, however, the broader challenge of adoption is
cultural. The defense acquisition workforce must be trained and empowered to use the full range of

24 CJCSI 3170.01, Joint Capabilities Integration and Development System, January 23, 2015. Manual for the Operation of the Joint
Capabilities Integration and Development System, accessed October 23, 2018,
https://www.dau.mil/cop/esoh/pages/topics/JCIDS%20Documents.aspx.

25 GAO, Military Acquisitions: DoD is Taking Steps to Address Challenges Faced by Certain Companies, GAO-17-644, July 2017, 15-16,
accessed October 31, 2018, https://www.gao.gov/assets/690/686012.pdf.

26 “Value Analysis,” DAU Acquisition Encyclopedia, accessed October 23, 2018,
https://www.dau.mil/acquipedia/Pages/ArticleDetails.aspx?aid=477f4a02-9aaa-47e4-818f-0ff5a89551b2.

27 FY 2017 NDAA, Pub. L. No. 114-328, 130 Stat. 2307 (2016).

28 FY 2018 NDAA, Pub. L. No. 115-91, 131 Stat. 1488 (2017).
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tools available. This will enable DoD to be more knowledgeable and agile across the dynamic
marketplace.

The recommendations in all three volumes of the Section 809 Panel’s Final Report and recent legislative
changes go a long way to improve DoD’s ability to acquire and field defense-unique solutions. DoD
continues to struggle to purchase those products and services that are not being developed for defense-
unique purposes. In some of these private-sector markets, DoD must regain its relevance as an
attractive business partner. To do so, it must abandon some of the elements of its current acquisition
system to better align itself with private-sector practices. The following recommendation establishes a
pathway for DoD to become a more sophisticated buyer, so that it may more effectively field readily
available products and services that increase lethality, ensure technological dominance, and provide
critical warfighter support.

RECOMMENDATION

Recommendation 35: Replace commercial buying and the existing simplified
acquisition procedures and thresholds with simplified readily available
procedures for procuring readily available products and services and readily
available products and services with customization.

What kind of a system requires a 47-page solicitation—that incorporates, by my guess, at least 500 pages
of text by reference—in order to buy a max of $18,000 worth of cheap furniture? It's lunacy. You cannot
reform such a system. You ve got to destroy it in order to save it, and to save us.

- Vern Edwards, Wifcon Forum?

Problem

Many of the products and services on which DoD relies are available in today’s marketplace for anyone
to buy. These are products and services that both directly and indirectly enhance warfighting
capabilities. DoD is just one of many customers in the dynamic marketplace. Many companies do not
view DoD as a viable, much less a critical, business partner. In 2016, for example, FedEx received

40 percent of all DoD contract actions, but the dollars associated with those contracts barely accounted
for 1 percent of FedEx's total annual revenue.*®* GAO compiled a list of some of the top innovative
companies in the United States with total sales or total revenue ranging from $7 billion to $216 billion
and found that direct sales to DoD made up zero, less than one, or less than two percent of those
tigures.3* DoD’s business practices have only been able to evolve to a certain degree, leaving it with
tools and processes that are not optimized for the current economic reality —one in which DoD often

29 “This is What is Wrong with Government Contracting,” Vern Edwards, Wifcon Forums and Blogs, September 3, 2016, accessed July 23,
2018, http://www.wifcon.com/discussion/index.php?/topic/3712-this-is-what-is-wrong-with-government-
contracting/&tab=comments#icomment-33249.

30 Calculated from numbers included in Federal Express, FedEx Annual Report 2016, accessed November 3, 2018,
http://s1.q4cdn.com/714383399/files/oar/2016/docs/FedEx 2016 Annual Report.pdf. FPDS, Top 100 Contractors Report, Fiscal Year
2016, accessed November 2, 2017, https://www.fpds.gov/fpdsng cms/index.php/en/reports.html.

31 GAO, Military Acquisitions: DoD is Taking Steps to Address Challenges Faced by Certain Companies, GAO-17-644, July 2017, 8, accessed
October 31, 2018, https://www.gao.gov/assets/690/686012.pdf.
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has limited or no influence in affecting price, terms and conditions, and product and service
development in highly competitive markets.

In the past, DoD may have been able to dictate the behavior of companies that made up the traditional
military industrial base in which sellers relied on DoD as an integral part of their business strategy.
Increasingly, sellers dictate how DoD will behave if DoD wants access to the products and services they
offer in a particular market segment. Even traditional DoD suppliers like Boeing and Honeywell, which
have substantial private-sector sales, are using business-to-business e-commerce portals to sell aircraft
parts used by both public and private-sector buyers and provide logistical planning functions via
online shopping carts.?> Today there is no mechanism available to DoD buyers to leverage these types
of dynamically-priced streamlined acquisition tools. Creation of the Defense Innovation Unit and
increased use of OTs for more than just research and development demonstrate DoD’s need to contract
in a manner that is more consistent with how the private sector does business. Many believe the only
way DoD can remain competitive with near-peer competitors and address emerging threats is to
operate outside of the FAR, despite all the efforts over the past 25 years to improve and emphasize the
use of simplified commercial buying procedures and terms and conditions.

To provide capability at the speed of relevance, Congress and DoD may continue to expand, or over
rely, on tools like OTs to get around the FAR and the procurement system. Alternatively, Congress and
DoD could walk the pathway laid out in this section. The Section 809 Panel’s recommendations that
address commercial buying, simplified acquisition, and small business innovation in an evolutionary
manner are necessary to reform the existing acquisition system in the short term. This
recommendation, however, would revolutionize the existing procurement system into something that
does not require work-arounds to meet warfighter needs quickly and efficiently. It is clear a serious
problem exists when venture capital firms looking to invest in cutting-edge commercial software
companies advise those companies not to do business with the federal government, even via the
existing work-arounds.® It is time to stop creating or expanding authorities for DoD to operate outside
the acquisition system and deliberately implement changes that will make DoD’s acquisition system
function in today’s private-sector-driven marketplace; establishing a system that meets warfighters’
needs in a way that provides agility and values time. Table 1-1 highlights the differences between the
complex way DoD currently buys from the commercial marketplace to the simplified and more
private-sector-accessible way it would buy if this recommendation were adopted.

32 “Honeywell Aerospace Flies High with its Redesigned B2B Portal,” Mark Brohan, B2B E-Commerce World, July 3, 2018, accessed
November 2, 2018, https://www.digitalcommerce360.com/2018/07/03/honeywell-aerospace-files-high-with-its-redesigned-b2b-portal/.
33 See “DoD is Buying Fewer, Yes, Fewer Commercial Items. Oops!,” Colin Clark, Breaking Defense, July 19, 2017, accessed October 3,
2018, https://breakingdefense.com/2017/07/dod-is-buying-fewer-yes-fewer-commercial-items-oops/.

34 Stakeholder meetings with the Section 809 Panel, May—October 2018. .
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Current DoD Commercial Buying

Readily Available

Table 1-1. Comparison of Current DoD Commercial Buying Practices to Proposed Readily Available Pathways

Readily Available with Customization

Narrow and complicated 8-part
definition

Not-inclusive of all open market
available products

FAR 13.5 simplified acquisition
procedures when under $7M, more
complex Part 15 procedures over
S7M

Publicly post each procurement
expected to exceed $25K and
vendors submit proposals or
quotes

Limited use of simplified
procedures like standing price
qguotes and oral solicitation
Competition standard is maximum
extent practicable under S7M, “full
and open” over $7M

Firm fixed price, fixed price with
economic price adjustment (EPA),
or time and materials contracts
with up to 165 FAR and DFARS
clauses

Various FAR and DFARS clauses
flow down to commercial
subcontractors

All procurements below simplified
acquisition threshold (SAT) are
100% set-aside for small business;
rule of two still applies above the
threshold

Marketplace Framework

Simpler, broader definition
Includes nondevelopmental items

Procedures

New DFARS 213.1 readily

available procedures (RAPs) for
under $15M — higher authority
may authorize use above $15M

Advertising/Competition

No public advertising required;
preference for relying on market
research and market-based
competition

Utilize standing price quotes and
oral/direct solicitation
Contracting officer may waive
System of Award Management
(SAM) requirement for
small/nontraditional businesses

Contract/Transaction Method

Firm fixed price or fixed price with
EPA purchase orders and
Government Purchase Card (GPC)
transactions

Small Business Set-Asides

No mandatory small business set-
asides; small businesses will
receive a 5% price preference
DoD must still meet small
business utilization goals

Readily available products
customized via commercial
processes

Almost all services

New DFARS 213.1 procedures with
no upper threshold — contracting
officer may rely on market based
competition when below $15M

Written or electronic solicitations
will usually be necessary; must be
publicly posted for all actions
above $15M

Under $15M the contracting
officer may rely on market-based
competition

Contracting officer may waive SAM
registration requirements for
small/nontraditional businesses

Firm fixed price, fixed price with
EPA, or time and materials
Purchase orders, GPC transactions,
and contracts with minimal clauses
Additional clauses must be
approved by higher authority
Supply chain and other technical
risks should be mitigated via
requirements generation process

The same 5% price preference will
be used with no mandatory set-
asides

DoD must still meet small business
utilization goals
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Current DoD Commercial Buying Readily Available Readily Available with Customization

Socioeconomic

= BAA applies above the micro- = No BAA or Berry Amendment = No Buy American Act or Berry
purchase threshold (MPT); COTS application due to established Amendment application due to
are exempt global supply chain/lack of tech established global supply

= Berry Amendment does not apply advancement chain/lack of tech advancement
below the SAT = DBA and SCA rates do not apply = DBA and SCA rates do not apply

= Davis-Bacon (DBA) and Service
Contract Act (SCA) labor rates
apply, even below MPT

Transparency/Accountability

= Basic purchasing information = All awards will be posted online; = Awards made using market-based
posted to Federal Procurement including market research, price competition will be publicly posted
Data System—Next Generation comparison, and award decision =  When solicitations are publicly
(FPDS-NG), notices of pre- basis if based on factors other advertised; procurements will be
solicitation, solicitation, and award than price subject to pre- and postaward
published to FedBizOps = Limited protests may be filed with protests

= Pre- and postaward protests may agency
be filed at the agency, GAO, and/or
COFC

Background

The Section 809 Panel’s June 2018, Volume 2 Report described operationalizing the Dynamic
Marketplace as providing DoD with “a new set of simplified acquisition procedures to utilize when it is
buying from the private sector, while also streamlining the way DoD develops and acquires everything
else.”% This section addresses the legal and regulatory changes necessary to effectively modernize and
simplify DoD’s acquisition of readily available products and services consistent with the goal of
behaving the way buyers in the private sector do. This recommendation is an effort to reduce barriers
to doing business with DoD, to facilitate delivering capability and lethality to U.S. warfighters, and to
out-pace near-peer competitors and nonstate actors.

DoD leadership, Congress, and stakeholders interviewed by the Section 809 Panel indicated that DoD
must become a more agile player in an increasingly dynamic and competitive marketplace. The Center
for New American Security’s Future Foundry paper, GAQO’s July 2017 report on military acquisitions to
the Senate Armed Services Committee, and the commercial buying and small business chapters of the
Section 809 Panel’s Volume 1 and Volume 2 Reports highlight challenges DoD faces in leveraging the
private-sector marketplace.’ Challenges persist, in part, because decades of legislation and policy
initiatives that governed, and often attempted to reform, the acquisition system continue to rely on

35 Section 809 Panel, Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations: Volume 2 of 3, 184 (2018).

36 Ben FitzGerald, Alexandra Sander, and Jacqueline Parziale, Future Foundry: A New Strategic Approach to Military-Technical Advantage,
Center for New American Security, December 2016, accessed October 12, 2018,
https://s3.amazonaws.com/files.cnas.org/documents/CNAS-Report-FutureFoundry-final.pdf?mtime=20161213162640. GAO, Military
Acquisitions: DoD is Taking Steps to Address Challenges Faced by Certain Companies, GAO-17-644, July 2017, accessed October 31, 2018,
https://www.gao.gov/assets/690/686012.pdf.
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unique terms, conditions, and processes better suited to the industrial age, not the information age,
much less the rapidly approaching artificial intelligence age. These industrial-age artifacts are not agile,
do not value time, and serve as barriers to small and nontraditional businesses.

The Section 809 Panel’s vision of a future DoD acquisition system is one that is agile, efficient, and
effective at procuring products and services offered for sale to the public or other government agencies,
or are otherwise readily available in the marketplace. Figure 1-1 demonstrates the dramatic growth of
private-sector research and development spending, compared to DoD. As a result of this investment,
the progress of commercial technology has dramatically expanded over the last 2 decades, driving
incredible growth in the public’s demand for technologies that at one time were limited to government
or defense-specific applications. The fact that the computing power of a smart phone in the average
American teenager’s pocket dwarfs that of the Apollo guidance computer used to navigate to the moon
and back is a well-worn anecdote of the advancement in commercial technology.?” In addition to
cutting-edge consumer electronics and software being readily available in the marketplace, the growth
of a globally accessible marketplace and the rise of global corporations and supply chains drives
private-sector demand for complex logistics, data analytics, and other specialized services.

Figure 1-2. DoD and Private-sector Research and Development Spending3®
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Source: GAO presentation of National Science Foundation and Office of Management and Budget data. | GAO-17-644

The Section 809 Panel has thus far recommended an important evolution in commercial buying to
narrow the gap between how DoD behaves in today’s marketplace and how other buyers behave, but a
revolution in the way DoD functions in the marketplace is necessary. How Congress and DoD think
about competition, total procurement costs, pricing, value, and transparency must be further expanded
to enable DoD to effectively leverage today’s, and more importantly tomorrow’s, marketplace to

37 “How the Computing Power in a Smartphone Compares to Supercomputers Past and Present,” infographic, Business Insider, accessed
November 2, 2018, http://www.businessinsider.com/infographic-how-computing-power-has-changed-over-time-2017-11.

38 GAO, Military Acquisitions: DoD is Taking Steps to Address Challenges Faced by Certain Companies, GAO-17-644, 6, accessed

October 31, 2018, https://www.gao.gov/assets/690/686012.pdf. The expenditures have been adjusted for inflation in accordance with
DoD National Defense Budget Estimates for Fiscal Year 2017. Industry research and development spending may include funding provided
by DoD for research performed by industry.
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empower “the warfighter with the knowledge, equipment, and support systems to fight and win.”* It
is time to abandon some of the more onerous and outdated concepts, as compared to private-sector
practices, that create unnecessary friction in the acquisition system. This friction inhibits rapid fielding
of readily available products and services that increase lethality, ensure technological dominance, and
provide critical warfighter support. This section lays out a pathway for DoD to become a more
sophisticated buyer in the increasingly Internet-based, globally interconnected, privately-funded, and
innovation-rich marketplace.

Discussion: Readily Available

In the Volume 1 Report and the Volume 2 Report, the Section 809 Panel has recommended changes to the
FAR’s commercial buying processes and procedures, which if implemented wholesale, will
substantially improve DoD’s ability to rapidly and efficiently acquire those products and services that
meet the statutory definition of commercial. Even with those proposed changes, the definition of what
is commercial is far too narrow to provide access to today’s marketplace and is too complicated in its
application. Inconsistent or stalled commercial determinations made by contracting officers as well as
requirements for companies to produce supporting data to prove a product or service is commercial,
are challenges that persist and will continue even if all of the Section 809 Panel’s earlier commercial
recommendations are adopted.*’ Some industry stakeholders explained, in the context of their
purchasing systems under government prime contracts, that they do not attempt to make a commercial
determination and use the current simplified commercial buying procedures because of the scrutiny
applied by DCMA to their determinations and a lack of certainty as to what DCMA might evaluate in a
given case. This lack of certainty is exacerbated by the potential for reviews by various inspection
regimes like the DoD Inspector General (DoD IG) and GAO and during audits conducted by DCAA.
The effect is a culture of risk aversion that is characterized by a lack of agility and unnecessary delays
in the procurement process.

Effectively accessing the full extent of the capabilities readily available in the private sector, necessitates
abandoning the terms commercial and commercial buying for something simpler and more inclusive. This
revolution is necessary to implement the simple and effective process for accessing the marketplace as
envisioned by Congress when the Federal Acquisition Streamlining Act (FASA)* was passed.

The concept of readily available products and services, is defined in the Volume 2 Report as

Any product or service that requires no customization by the vendor and can be put on order by
customers. 2 Optional priced features of products and services in a form that is offered for sale in the
normal course of business, fall within the definition of readily available.

39 DoD, Summary of the 2018 National Defense Strategy of the United States of America: Sharpening the American Military’s Competitive
Edge, 5, accessed June 5, 2018, https://www.defense.gov/Portals/1/Documents/pubs/2018-National-Defense-Strategy-Summary.pdf.

40 USD(AT&L) Memorandum, Guidance on Commercial Item Determinations and the Determination of Price Reasonableness for
Commercial Items, accessed July 23, 2018, https://www.acq.osd.mil/dpap/policy/policyvault/USA003554-16-DPAP.pdf.

41 The Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-355 (1994).

42 This includes products and services that only governments buy or only governments can buy due to export controls or other legal
limitations.
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The terms readily available and readily available with customization subsume everything that would
currently meet the commercial product and services definitions and also includes many products and
services that would not. Nondevelopmental items and products and services that may only be sold or
offered for sale to other defense departments and other federal or local government entities would also
generally be considered readily available.** These products or services are developed and paid for by
private investment (not DoD or the U.S. government), have established supply chains, and are
available for potential customers to put on order, although production lead times and available stock
levels may delay delivery. DoD needs greater flexibility to procure these products and services in a
manner that more closely resembles other consumers in the market and makes DoD a more attractive
business partner.

Near-peer competitors and nonstate actors are not encumbered by the same bureaucracy in their
purchasing systems as the U.S. government. A story, recounted at the signing ceremony of FASA,
highlighted the issue of the U.S. government not being able to buy Motorola radios from the company’s
commercial line in support of Operation Desert Storm. The Japanese government ended up purchasing
the radios for DoD. Such situations still exist, albeit at a different level of sophistication. DoD must be
able to rapidly field existing technology that might be the 80 or 90 percent solution, and let its smart
and talented operators innovatively use that technology to realize tomorrow’s solutions today.
Spending years developing and fielding yesterday’s solution is the wrong strategy. The following are
the key elements of this proposal:

* Readily Available Procedures: The readily available pr